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No.  6& 

!•  Maiitlae  Hens  ^»27— Ne  Ilea  for  ooal  told 
to  owaer  aad  furnished  by  him  to  vosael. 

Where  a  coal  company  sold  coal  to  the  cor- 
poration owning  a  fleet  of  Tessela  and  delivered 
it  at  the  corporation's  bins,  from  which  some 
of  it  was  taken  to  supply  the  vesstis,  the  coal 
company  did  not  furnish  the  coal  to  the  ves- 
sels, though  it  understood  part  of  the  coal 
was  to  be  used  by  the  vessels,  and  was  not 
entitled  to  a  maritime  lien  therefor  under  Act 
June  23,  1910,  S  1  (Gomp.  St.  |  7783),  giving 
a  lien  for  supplies  furnished  the  vessels  at 
the  owner's  order. 

2.  Maritime   liens   ^=>23— Marltimo  lions  aro 
based  on  needs  of  vessel. 

Maritime  liens  are  based  on  the  needs  of 
the  vessel  for  obtaining  credit  for  necessary 
supplies  during  the  voyages,  and  are  not  in- 
tended for  the  protection  of  persons  furnishing 
supplies,  as  are  mechanics'  liens,  and  a  mari- 
time lien  does  not  arise  merely  because  the 
supplies  furnished  were  appropriated  to  the 
vessel  by  its  owner  subsequent  to  their  pur- 
chase. 

3.  Maritime  liens  ^=>28— Belief  of  parties  does 
not  create  iisn. 

A  belief  of  a  coal  company  and  a  vessel 
owner  that  the  former  would  have  a  Uen  upon 
the  vessels  for  coal  sold  to  the  owner,  at  least 
to  the  extent  that  it  was  subsequently  used  by 
the  vessels,  does  not  create  a  lien  in  favor  of 
the  coal  company. 

4.  Maritime    liens    ^=>24  —  Uen    may    oxist 
though  owner  Is  liable. 

A  vessel  may  be  made  liable  in  rem  for  sup- 
plies furnished  to  her  though  the  owner  is  lia- 
ble therefor  in  personam,  since  a  dealer  may 
rely  on  the  credit  of  both. 


5.  Maritlmo  lions  ^»35— Eaoh  voosoi  of  floot 
liable  for  its  ooal  purohased  under  slnglo 
contract. 

The  fact  that  coal  which  was  supplied  to 
the  several  vessels  of  a  fleet  had  been  pur- 
chased under  a  single  contract  does  not  pro- 
vent  a  lien  upon  each  vessel  for  the  amount 
of  such  coal  received  by  it. 


6.  Maritlmo  liens  «s»l7— Uoa  not  not  Intondod 
to  broaden  scopo  of  liens. 

Act  of  June  23,  1910  (Oomp.  St  ||  778a- 
7787),  creating  maritime  liens  for  supplies  fur^ 
nished  to  vessels  on  the  orders  of  their  own- 
ers, was  intended  to  remove  certain  limitations 
on  the  right  to  liens,  and  to  substitute  a  sin^e 
federal  statute  for  the  statutes  of  the  various 
states,  but  not  to  change  the  general  principles 
of  the  law  of  maritime  liens  so  as  to  give  liens 
for  supplies  not  furnished  to,  but  subsequently 
appropriated  to,  vessels. 

7.  Maritime  liens  ^=>33— Liens  not  to  bo  ox- 
tended  by  construction. 

Since  the  maritime  lien  is  a  secret  one 
which  may  operate  to  the  prejudice  of  prior 
mortgagees  or  purchasers  without  notice,  it 
is  Btricti  juris,  and  will  not  be  extended  by 
construction,  analogy,  or  inference. 

8.  Appeal  and  error  «s»  1 094  ( I )  —  Supromo 
Court  accepts  concurrent  findings  by  lower 
courts. 

The  concurrent  findings  of  fact  by  the  Dis- 
trict Court  and  Circuit  Court  of  Appeals  aro 
accepted  by  the  Supreme  Court 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  First 
Circuit 

Libels  by  the  Piedmont  &  George's  Greek 
Coal  Company  to  enforce  maritime  lien 
against  the  fisheries  steamer  Walter  Adantt 
and  certain  other  steamers  of  which  the 
Seaboard  Fisheries  Company  was  claimant 
Decrees  for  the  libelant  in  the  District 
Court  (The  William  B.  Murray,  240  F.  147) 
were  reversed  by  the  Circuit  Court  of  Ap- 
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peals  (The  Walter  Adams,  253  FecL  20,  165 
C.  C.  A.  40),  and  the  libelant  brings  certiorarL 
Affirmed. 

•2 

*  Messrs.  John  M.  Woolsey,  J.  Parker  Elrlin, 
and  H.  Brua  Campbell,  all  of  New  York  City, 
for  petitioner. 
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*  Messrs.  Philip  L.  Miller,  and  Royall  Victor, 
both   of   New    York   City,    for    respondent 

•5 

*Mr.  Justice  BRANDE3S  delivered  the  opin- 
ion of  the  Court. 

The  Atlantic  Phosphate  &  Oil  Corporation 
owned  a  fleet  of  nineteen  fishing  steamers. 
It  owned  also  factories  at  Promised  Land, 
Long  Island,  and  Tiverton,  Rhode  Island,  to 
which  the  fish  caught  were  delivered  and  at 
which  its  vessels  coaled.  When  the  fishing 
season  of  1914  opened  the  company  was 
financially  embarrassed.  Its  steamers  and 
lactories  had  been  mortgaged  to  secure  an 
issue  of  bonds.  Bills  for  supplies  thereto- 
fore furnished  remained  unpaid.  The  compa- 
ny had  neither  money  nor  credit.  It  could  not 
enter  upon  the  season's  operations  unless  some 
arrangement  should  be  made  to  supply  its 
vessels  and  factories  with  coal.  After  some 
negotiations,  the  Piedmont  &  George's  Creek 
Coal  Company,  then  a  creditor  for  coal  deliv- 
ered during  the  year  1013,  agreed  to  furnish 
the  Oil  Corporation  such  coal  as  it  would  re- 
quire during  the  season  of  1914 — the  under- 
standing of  the  parties  being  that  the  coal 
to  be  delivered  would  be  used  by  the  factories 
as  well  as  by  the  vessels,  that  the  greater 
part  would  be  used  by  the  vessels,  that  the 
law  would  afford  a  lien  on  the  vessels  for 
the  purchase  price  of  the  coal  and  that  the 
Coal  Company  would  thus  have  security. 
Shipments  of  coal  were  made  under  this 
agreement  from  time  to  time  during  the 
spring  and  summer  as  ordered  by  the  Oil 
Corporation.  In  the  autumn  receivers  for 
the  corporation  were  appointed  by  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island,  and  later  a  suit  was 
brought  to  foreclose  the  mortgage  upon  the 
vessels  and  factories.  At  the  time  the  re- 
ceivers were  appointed  five  cargoes  of  coal 
shipped  under  the  above  agreement  had  not 
been  paid  for.  The  Coal  Company  libeled 
twelve  of  the  steamers  asserting  maritime 
liens  for  the  price  and  value  of  either  all  the 
coal  or  of  such  parts  as  had  been  used  by  the 
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libeled  vessels  respectively.  ^Meanwhile,  the 
vessels  were  sold  under  the  decree  of  fore- 
closure. The  Seaboard  Fisheries  Company 
became  the  purchaser  and,  intervening  as 
claimant  in  the  lien  proceedings,  denied  liabil- 
ity. The  District  Court  held  that  the  Coal 
Company  had  a  maritime  lien  on  each  ves- 
sel for  the  coal  received  by  it    The  William 

B.  Murray  (D.  C.)  240  Fed.  147.  The  Circuit 
Court  of  Appeals  reversed  these  decrees  with 
costB  and  alrected  that  the  libels  be  dismiss- 
ed.   The  Walter  Adams,  253  Fed.  20,  165  0. 

C.  A.  40.    Then  this  Court  jiranted  the  Coa. 


Company's  petition  for  a  writ  of  certiorarL 
248  U.  S.  556,  39  Sup.  Ct  12,  63  L.  Ed.  419. 

As  to  the  facts  proved  there  is  no  dis- 
agreement between  the  two  lower  courts. 
The  substantial  question  presented  is  wheth- 
er these  facts  constitute  a  furnishing  of  sup- 
plies by  the  Coal  Company  to  the  vessels  up- 
on order  of  the  owner  within  the  provisions 
of  the  Act  of  June  23,  1910,  c.  373,  S  1,  36 
Stat  604  (Comp.  St  S  7783).i 

That  coal  was  furnished  to  the  vessels 
to  the  extent  to  which  they  severally  re- 
ceived it  on  board,  is  clear.  The  precise  ques- 
tion, therefore,  is:  Was  the  coal  furnished 
by  the  libelant,  the  Coal  Company,  or  was  it 
furnished  by  the  Oil  Corporation,  the  owner 
of  the  fleet?  In  determining  this  question 
additional  facts  must  be  considered: 

LU  No  coal  was  delivered  by  the  Coal 
Company  directly  to  any  vessel;  and  it  bad 
no  dealings  of  any  kind  concerning  the  coal 
directly  with  the  officers  of  any  vessel.  All 
the  coal  was  billed  by  the  Coal  Company  to 
the  Oil  Corporation  and  there  was  no  refer- 
ence on  any  invoice,  or  on  its  books,  either  to 

•T 
the  fleet  or  to  any  vessel.  There  *wa8  no  un- 
derstanding between  the  companies  when  the 
agreement  to  supply  the  coal  was  made  or 
when  the  coal  was  delivered  that  any  part 
of  it  was  specifically  for  any  one  of  the  sever- 
al vessels  libeled,  or  that  it  was  for  any 
particular  vessel  of  the  fleet,  or  even  for 
the  vessels  then  composing  the  fleet  Indeed, 
the  first  shipment  was  stated  on  the  invoice 
to  be  "coal  for  factory."  The  negotiations 
of  the  Oil  Corporation  with  the  Coal  Compa- 
ny did  not  relate  to  coal  required  at  that  time 
by  the  particular  vessels  subsequently  libeled 
as  distinguished  from  other  vessels  of  the 
fleet 

The  coal  was  sold  f.  o.  b.  at  the  Coal  Com* 
pany's  piers  which  were  at  St  George,  Staten 
Island,  and  Port  Reading,  New  Jersey. 
At  these  piers  it  was  loaded  on  barges  which 
were  towed  either  to  the  Oil  Corporation's 
plant  at  Promised  Land  or  to  that  at  Tiver- 
ton. Some  of  these  barges  were  supplied  by 
the  Oil  Corporation,  some  by  the  Coal  Com- 
pany. If  supplied  by  the  latter,  trimming 
and  towing  charges  were  added  to  the  agreed 
price  of  the  coal.  Upon  arrival  of  the  coal 
at  the  factories  it  was  placed  in  the  Oil 
Corporation's  bins.  At  Promised  Land — 
which  received  four  of  the  flve  shipments— 
the  bins  already  contained  other  coal  (1,06S 
tons)  which  had  been  theretofore  purchased 
by  the  Oil  Corporation  and  had  been  paid  for. 
With  this  coal  on  hand  that  delivered  by 
libelant    was   commingled.     At   each  plant 

^  Act  of  June  23,  1910,  c.  873,  section  1:  Any  per- 
son furnishing  repairs,  supplies,  or  other  necessa- 
ries, including  the  use  of  dry  dock  or  marine  rail- 
way, to  a  vessel,  whether  foreign  or  domestic,  upon 
the  order  of  the  owner  or  owners  of  such  vessel, 
or  of  a  person  by  him  or  them  authorized,  shall 
have  a  maritime  lien  on  the  vessel  which  may  b« 
enforced  by  a  proceeding  in  rem,  and  It  shall  not 
be  necessary  to  allege  or  prove  that  credit  was  giv- 
en to  the  vessel. 
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both  the  vessels  and  the  factory  were  from  r  tlon  is  to  move  from  place  to  place.     She 


time  to  time  supplied  with  coal  from  the 
same  bins;  but  the  greater  part  of  the  coal 
supplied  from  each  plant  was  used  by  the 
vessels.  Weeks,  and  in  some  Instances 
months,  elapsed  between  placing  the  coal  in 
the  bins  and  the  delivery  of  it  by  the  cori;>ora- 
tion  to  the  several  vessels.  When  it  made 
such  deliveries  it  furnished  coal  to  the  vech 
sels,  as  it  did  to  the  factories,  not  under  di- 
rection of  the  Goal  Gompany  but  in  its  discre- 
tion as  owner  of  the  coal  and  of  the  business. 

The  quantity  of  coal  delivered  to  each  ves- 
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sel  was  ^proved;  but  to  wliat  extent  the  coal 
supplied  to  the  several  vessels  which  bunker- 
ed at  Promised  Land  came  from  the  1,068 
tons  previously  purchased,  and  to  wliat  ex- 
tent it  came  from  the  lots  purchased  from  the 
Goal  Gompany  it  was  impossible  to  determine. 
In  making  the  computations  which  formed 
the  basis  of  the  decrees  in  the  District  Gourt 
it  was  assumed,  that  of  the  coal  supplied  to 
the  several  vessels  which  bunkered  at  Promis- 
ed Land,  a  proportionate  part  of  that  re- 
ceived by  each  had  come  from  the  coal  pur- 
chased from  libelant. 

The  Goal  Gompany  contends  on  these  facts 
that  it  furnished  necessary  supplies  to  the 
several  vessels  within  the  meaning  of  sec- 
tion 1  of  the  Act  of  June  28,  1910.  But  the 
f&cts  show  that  no  coal  was  furnished  by 
that  company  to  any  vessel  "upon  order  of 
the  owner."  The  title  to  the  coal  had  passed 
to  the  OU  Gorporatlon  when  it  was  loaded 
on  board  the  barges  at  the  Goal  Gompany's 
piers.  It  was  delivered  to  Promised  Land 
and  Tiverton  as  the  Oil  Gorporation's  coal 
and  placed  in  its  bins.  As  its  coal  the  later 
distribution  was  made  in  its  discretion  to 
vessels  and  factories.  A  large  part  of  the 
coal  so  acquired  by  the  Oil  Gorporatlon  for 
use  in  its  business  was  subsequently  appro- 
priated by  it  speciflcally  to  the  use  of  the 
several  vessels  of  the  fleet  and  this  use  of  the 
coal  by  vessels  of  the  fleet  was  a  use  which 
had  been  contemplated  by  the  parties  when 
It  was  purchased.  But  the  fact  that  such 
a  use  had  been  contemplated  does  not 
render  the  subsequent  appropriation  by  the 
owner  a  furnishing  by  the  coal  dealer  to 
the  several  vessels. 

[2]  To  hold  that  a  lien  for  the  unpaid  pur- 
chase price  of  supplies  arises  in  favor  of  the 
seller  merely  because  the  purchaser,  who 
is  the  owner  of  a  vessel,  subsequently  appro- 
priates the  supplies  to  her  use  would  involve 
abandonment  of  the  principle  upon  which  mar 

itime  liens  rest  and  the  substitution  there- 
to 
for  of  the  very  different  prin*ciple  which 
underlies  mechanics'  and  materialmen's  liens 
on  houses  and  other  structures.  The  form- 
er had  its  origin  in  desire  to  protect  the  ship; 
the  latter  mainly  in  desire  to  protect  those 
who  furnish  work  and  materials.  The  mari- 
time lien  developed  as  a  necessary  incident 
of  the  operation  of  vessels.    The  ship's  funo- 


is  peculiarly  subject  to  vicissitudes  which 
would  compel  abandonment  of  vessel  or  voy- 
age, unless  repairs  and  supplies  were  promptly 
furnished.  Since  she  is  usually  aosent  from 
the  home  port,  remote  from  the  residence 
of  her  owners  and  without  any  large  amount 
of  money,  it  is  essential  that  she  should  be 
self-reliant — ^that  she  should  be  able  to  obtain 
upon  her  own  account  needed  repairs  and 
supplies.  The  recognition  by  the  law  of  such 
inherent  power  did  not  involve  any  new  legal 
conception,  since  the  ship  had  been  treated  in 
other  connections  as  an  entity  capable  of  en- 
tering into  relations  with  others,  of  acting  in- 
dependently and  of  becoming  responsible  for 
her  acts.  Because  the  ahSffa  need  was  the 
source  of  the  maritime  lien  it  could  arise  only 
if  the  repairs  or  supplies  were  necessary;  if 
the  pledge  of  her  credit  was  necessary  to  the 
obtaining  of  them;  if  they  were  actually 
obtained;  and  if  they  were  furnished  upon 
her  credit  The  mechanic's  and  material- 
man's  lien,  on  the  other  hand,  attadies  or- 
dinarily although  the  labor  and  material  can- 
not be  said  to  have  been  necessary;  although 
at  the  time  they  were  furnished  there  was  no 
thought  of  obtaining  security  upon  the  build- 
ing; and  althoufi^  the  credit  of  the  owner  or 
of  others  had  in  fact  been  relied  upon.  The 
principle  upon  which  the  mechanic's  lien  rests 
is,  in  a  sense,  that  of  unjust  enrichment 
Ordinarily,  it  is  the  equity  arising  from  as- 
sumed enhancement  in  value  resulting  from 
work  or  materials  expended  upon  the  prop- 
erty without  payment  therefor  which  is  laid 
hold  of  to  protect  workmen  and  others  who, 
it  is  assumed,  are  especially  deserving,  would 
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ordinarily  fail  *to  provide  by  agreement  foi 
their  own  protection  and  would  often  be  un- 
able to  do  SO.S 

[3]  The  fact  found  by  the  lower  courts 
that  the  parties  understood  the  law  would 
afford  a  lien  on  the  vessels  for  the  coal  is, 
in  this  controversy,  without  legal  slgnificanoe. 
If  the  coal  had  been  furnished  to  the  several 
vessels  by  the  libelant,  maritime  liens  would 
have  arisen  and  could  have  been  established 
under  the  statute  without  proof  that  credit 
was  given  to  the  vessels.  Since  the  libelant 
did  not  furnish  any  coal  to  the  vessels,  the 
erroneous  belief  of  the  parties  that  the  law 
would  afford  a  lien  either  for  all  the  coal 
furnished  to  the  Oil  Gorporatlon  or  for  that 
delivered  by  it  to  the  several  vessels  could 
not  create  a  lien  under  the  statute.  Glearly 
no  maritime  lien  could  arise  therefrom  valid 
as  against  the  claimant  which  had  acquired 
title  to  the  vessels  under  a  mortgage  ante- 
dating the  purchase.    Astor  Trust  Go.  v.  B. 

'Compare  Van  Stone  y.  StiUwell  a  Bierce  Mfg. 
Co.,  142  U.  S.  128,  188.  12  Sup.  Ct  18t  86  L.  Ed. 
961.  See  O'Conner  v.  Warner,  4  Watts  4k  8.  (Pa.) 
223,  226;  Bolton  v.  Johns,  6  Pa.  145,  150.  47  Am. 
Dec.  404;  Taggard  v.  Buckxnore,  42  Me.  77,  81; 
Buck  V.  Brian,  2  How.  (Miss.)  874,  881;  MontandoB 
▼.  Deas,  14  Ala.  88*  44.  48  Am.  Deo.  84l  Moohoa  V. 
BnlUvao   1  Mont.  470,  478. 
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V.  White  ft  Co.,  241  Fed.  57,  154  O.  O.  A,  57, 
L.  R.  A.  1917E,  526. 

[4, 6]  The  difficulty  which  confronts  the 
Coal  Company  does  not  lie  in  the  fact  that 
the  contract  for  the  coal  was  made  with  the 
Oil  Corporation.  A  vessel  may  be  made 
liable  In  rem  for  supplies,  although  the  owner 
can  be  made  liable  therefor  in  personam, 
since  the  dealer  may  rely  upon  the  credit  of 
both.  The  Bronx,  246  Fed.  809,  159  O.  C.  A. 
111.  Likewise,  the  fact  that  the  coal  which 
was  supplied  to  the  several  vessels  had  been 
purchased  under  a  single  contract  presents 
no  difficulty.  For  while  one  vessel  of  a  fleet 
cannot  be  made  liable  under  the  statute  for 
supplies  furnished  to  the  others,  even  if  the 
supplies  are  furnished  to  all  upon  orders  of 
the  owner  under  a  single  contract  (The  Co- 
lumbus [D.  C]  65  Fed.  430;  Id.,  67  Fed.  653, 
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14  O.  C.  A.  522 ;  The  •Newport,  114  Fed.  713, 
52  C.  C.  A.  415;  The  Alligator,  161  Fed. 
37,  88  C.  C.  A.  201;  Astor  Trust  Co.  v. 
E.  V.  White  &  Co.,  241  Fed.  67,  61, 154  C.  C.  A. 
57,  L.  R.  A.  1917E,  526),  each  vessel  so 
receiving  sui^lles  may  be  made  liable 
for  the  supplies  furnished  to  it  (The  Murphy 
Tugs  [D.  C]  28  Fed.  429).  The  difficulty 
which  under  the  general  maritime  law 
would  have  bloclsed  recovery  by  the  Coal 
Company  is  solely  that  it  did  not  furnish 
coal  to  the  vessels  upon  which  it  as- 
serts a  maritime  lien;  and  there  is  noth- 
ing in  the  Act  of  June  23,  1910  (Comp.  St. 
S§  7783-7787),  which  removes  that  obstacle. 

[6,  7]  It  is  urged  by  the  Coal  Company  that 
it  was  the  intention  of  Congress  In  passing 
the  act  to  broaden  the  scope  of  the  maritime 
lien  and  that  the  construction  of  the  act 
adopted  by  the  Circuit  Court  of  Appeals  ren- 
ders the  statute  inoperative  in  an  important 
class  of  cases  which  it  was  intended  to  reach. 
The  language  of  the  statute  affords  no  basis 
for  the  latter  assertion,  and  the  Reports  of 
the  Committees  of  (Congress  (Senate  Report, 
No.  831,  Sixty-First  Congress,  Second  Ses- 
sion) show  that  it  is  unfounded.  Those  re- 
ports state  that  the  purpose  of  the  act  was 
this:  First,  to  do  away  with  the  artificial 
distinction  by  which  a  maritime  lien  was 
given  for  supplies  furnished  to  a  vessel  in  a 
port  of  a  foreign  country  or  state,  but  denied 
where  the  supplies  were  furnished  in  the 
home  port  or  state.  The  General  Smith,  4 
Wheat.  438,  4  L.  Ed.  609.  Second,  to  do  away 
with  the  doctrine  that  when  the  owner  of  a 
vessel  contracts  in  person  for  necessaries  or 
is  present  in  the  port  when  they  are  ordered, 
it  is  presumed  that  the  materialman  did  not 
Intend  to  rely  upon  the  credit  of  the  vessel, 
and  that  hence  no  lien  arises.  The  St  Jago 
de  Cuba,  9  Wheat.  409,  6  U  Ed.  122.  Third, 
to  substitute  a  single  federal  statute  for  the 
state  statutes  in  so  far  as  they  confer  liens 
for  repairs,  supplies  and  other  necessaries. 
Peyroux  v.  Howard,  7  Pet.  324,  8  L.  Ed.  700. 
The  reports  expressly  declare  that  the  bill 
makes  "no  change  in  the  general  principles 


of  the  law  of  maritime  liens,  but  merely 
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substitutes  a  single  ^statute  for  the  conflicting 
state  statutes."  The  act  relieves  the  libelant 
of  the  burden  of  proving  that  credit  was 
given  to  the  ship  when  necessaries  are  fur- 
nished to  her  upon  order  of  the  owner,  but 
it  In  no  ways  lessens  the  materialman's  bur- 
den of  proving  that  the  supplies  in  question 
were  furnished  to  her  by  him  upon  order  of 
the  owner  or  of  some  one  acting  by  his  au- 
thority. The  maritime  lien  is  a  secret  one. 
It  may  operate  to  the  prejudice  of  prior 
mortgagees  or  of  purchasers  without  notice. 
It  is  therefore  strict!  Juris  and  will  not  be  ex- 
tended by  construction,  analogy  or  inference. 
The  Yanliee  Blade  (Vandewater  t.  Mills)  19 
How.  82,  89,  15  L.  Ed.  554;  The  Cora  P. 
White  (D.  C.)  243  Fed.  246,  248. 

The  Coal  Company  relies  strongly  upon  The 
Kiersage,  Fed.  Cas.  No.  7,762,  2  Curtis,  421, 
Berwlnd-White  Coal  Mining  Co.  v.  Metro- 
politan Steamship  Co.  (C.  C.)  166  Fed.  782,  and 
American  Trust  CJo.  t.  W.  &  A.  Fletcher, 
173  Fed.  471,  97  C.  C.  A.  477.  The  language 
of  the  state  statutes  there  under  considera- 
tion differs  from  that  of  the  federal  act 
Furthermore,  the  state  legislation  creating 
liens  for  worls  and  materials  furnished  in 
the  repair  and  supply,  as  well  as  in  the  con- 
struction of  vessels,  are  largely  extensions  of 
the  local  mechanic's  lien  laws  applicable  to 

buildings.* 

The  Coal  Company  also  urges  upon  our 
attention  The  Yankee,  233  Fed.  919,  925,  927, 
147  O.  C.  A.  593.  There  the  court  in  sustain- 
ing a  maritime  lien  declared  that  the  sup- 
plies were  delivered  not  to  the  charterer  but 
to  the  vessel,  holding  that — 

"A  materialman  may  mal^e  actual  delivery 
of  supplies  to  a  vessel  in  the  maritime  sense, 
by  causing  them  to  be  transported  by  rail  and 
water  carriers  by  interrupted  stages  from 
point  of  origin  to  the  vessel  side,  when  the 
transaction  is  begun  by  a  valid  order  indicat- 
ing that  the  supplies  are  for  the  vessel  and  are 
to  be  delivered  to  her,  and  is  completed  by  an 
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actual  delivery  to  the  vessel  ♦consistent  with  the 
instructions  of  the  order  and  intentions  of  the 
parties  giving  and  accepting  it." 

And  in  respect  to  the  coal  supplied  the 
court  there  found  specifically  that — 

"The  quantity  to  be  supplied  to  and  daily 
consumed  by  the  Yankee,  was  mentioned  and 
considered  by  the  parties.    •    •    ♦»» 

In  the  case  at  bar  there  was  no  under* 
standing  when  the  contract  was  made,  or 
when  the  coal  was  delivered  by  the  libelantt 
that  any  part  of  it  was  for  any  particular 
vessel  or  even  for  the  vessels  then  composing 
the  fleet  And  it  was  clearly  understood 
that    the    purchasing    corporation     would 

>  See  "Contusion  In  the  Law  Relating  to  Matorial- 
men'B  Liens  on  VesselB/*  21  Harvard  Law  Review, 
832,  and  "The  New  Federal  Statute  Relating  to 
Lions  on  Vessels,"  24  Harvard  Law  Review,  ISX 
both  by  Fits-Henry  Smith,  Jr. 
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apply  part  of  the  coal  to  a  nonmaritlme 
use.  The  difficulty  here  (unlike  that  pre- 
aented  in  Vigllancia  [D.  C]  58  Fed.  698;  The 
Oimbria  [D.  C]  156  Fed.  378,  382;  and 
The  Curtin  [D.  C]  165  Fed.  271)  is  not  in 
failure  to  show  that  the  coal  was  furnished 
to  the  vessels  but  in  failure  to  prove  that  it 
was  furnished  by  the  libelant. 

18]  It   was  also  argued  that  the  parties 
made  an  express  agreement  that  the  Coal 


Company  should  have  a  lien;  that  la,  that 
they  created  by  agreement  a  nonstatutory 
lien.  The  concurrent  findings  of  fbct  by  the 
lower  courts,  which  we  accept  (Baker  v. 
Schofleld,  243  U.  S.  114,  118,  37  Sup. 
Ct.  333,  61  L.  Ed.  626;  La  Bourgogne,  210 
U.  S.  95,  114,  28  Sup.  Ct  664,  52  U  Ed.  973; 
The  Germanic,  196  U.  S.  589,  595,  25  Sup. 
Ct.  317,  49  L.  Ed.  610)  are  to  the  contrary. 
Affirmed. 
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aB4  U.  8.  668) 

No.  3.  ADAMS  STATE  BANK,  nlaintiff  in 
error,  v.  The  PEOPLE  OF  STATE  OF  II> 
LINOIS.  Oct.  5,  1920.  In  error  to  the  Su- 
preme CoDrt  of  the  State  of  Illinois.  For  opin- 
ion below,  see  People  v.  Adams  State  Bank, 
272  111.  277,  111  N.  E.  989.  Mr.  Frank  H. 
Bicek,  of  Chicago,  HI.,  for  plaintiff  in  error. 
Messrs.  Edward  J.  Brundage  and  James  H. 
Wilkerson,  both  of  Chicago,  111.,  for  the  Peo- 
ple of  State  of  Illinois.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  error. 


(264  U.  8.  668) 

No.  32.  Harry  Wronkow  KEATLEY,  peti- 
tioner, ▼.  UNITED  STATES  TRUST  COM- 
PANY et  al.,  as  Executors,  etc.  Oct.  5,  1920. 
On  writ  of  certiorari  to  the  United  Statrs  Cir- 
cait  Court  of  Appeals  for  the  Second  Circuit. 
For  opinion  below,  see  249  Fed.  296,  161  C. 
C.  A.  304.  Mr.  W.  Bourke  Cockran,  of  New 
York  City,  for  petitioner.  Mr.  Edward  W. 
Sheldon,  of  New  York  City,  for  respondent. 
Dismissed  with  costs,  on  motion  of  counsel  for 
the  petitioner. 


(264  U.  S.  668) 

No.  59.  W.  F.  HARN  et  al.,  plaintiffs  in 
error,  v.  MISSOURI  STATE  LIFE  INSUR- 
ANCE COMPANY.  Oct.  5,  1920.  In  error 
to  the  Supreme  Court  of  the  State  of  Okla- 
homa. For  opinion  below,  see  173  Pac.  214. 
Mr.  W.  F.  Ham,  of  Oklahoma  City,  Okl., 
in  pro.  per.  Messrs.  James  R.  Keaton  and 
Frank  Wells,  both  of  Oklahoma  City,  OkL,  for 
respondent.  Dismissed  with  costs,  per  stipu- 
lation. 


(264  U.  8.  667) 

No.  138.  The  UNITED  STATES  of  America, 
plaintiff  in  error,  t.  PICHER  LEAD  COMPA- 
NY. Oct  6,  1920.  In  error  to  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Missouri.  Mr.  Solicitor  General 
Frierson,  for  the  United  States.  Dismissed,  on 
motion  of  Mr.  Solicitor  General  Frierson  for 
the  plaintiff  in  error. 


(»4  U.  S.  658) 

No.  153.  WUliam  H.  RIGGIB,  plaintiff  in 
error,  v.  GRAND  TRUNK  RAILWAY  COM- 
PANY.    Oct.  6,   1920.     In  error  to  the  Su- 


preme 0>urt  of  the  State  of  Vermont  For 
opinion  below,  see  93  Vt  2S2.  107  Atl.  126. 
Mr.  Harry  Burton  Amey,  of  Island  Pond,  Vt, 
for  plaintiff  in  error.  Mr.  J.  W.  Redmond,  of 
Newport,  Vt.,  for  defendant  in  error.  Dis- 
missed with  costs,  on  motion  of  counsel  for  the 
plaintiff  in  error. 


(264  U.  8.  667) 
No.  230.  The  UNITED  STATES  of  America, 
plaintiff  in  error,  v.  Jacob  WICIBDEZA 
(Pleasant  Man).  Oct  5,  1920.  In  error  to  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota.  Mr.  Solicitor  General 
Frierson,  for  the  United  States.  Dismissed,  on 
motion  of  Mr.  Solicitor  General  Frierson  for 
the  plaintiff  in  error. 


(264  U.  8.  668) 
No.  18.  The  NORTHERN  PACIFIC  RAIL- 
WAY COMPANY,  appellant,  v.  John  Barton 
PAYNE,  Secretary  of  the  Interior.  Oct  6, 
1920.  In  error  to  the  (3ourt  of  Appeals  of  the 
District  of  Columbia.  For  opinion  below,  see 
Northern  Pac.  Ry.  Co.  y.  Lane,  46  App.  D.  O. 
4.34.  Mrssrs.  Alex.  Britton,  and  F.  W.  Clem- 
ents, both  of  Washington,  D.  C,  and  Charles 
Donnelly,  of  St.  Paul,  Minn.,  for  appellant 
Dismissed  with  costs,  on  motion  of  Mr.  Charles 
Donnelly  for  the  appellant 


(264  U.  S.  669) 
No.  42.  Peter  L.  WHEELER  et  al.,  as 
trustees,  etc.,  plaintiffs  in  error,  v.  CITY  OF 
OAKLAND.  Oct.  7,  1920.  In  error  to  the 
District  Ck>urt  of  Appeals  in  and  for  the  First 
Appellate  District  of  the  State  of  California. 
For  opinion  below,  see  City  of  Oakland  v. 
Wheeler,  34  Cal.  App.  442, 168  Pac.  23.  Messrs. 
Garret  W.  McEnemey,  William  H.  Orrick,  and 
William  B.  Bosley,  all  of  San  Francisco,  CaL« 
for  plaintiffs  in  error.  Dismissed  with  costs,  on 
motion  of  counsd  for  the  plaintiffs  in  error. 


(264  U.  8.  659) 
No.  248.  Sarah  A.  WHITTEMORE,  plain- 
tiff in  error,  v.  Maud  B.  CRAWFORD.  Oct 
7,  1920.  In  error  to  the  0)urt  of  Appeals  of 
the  District  of  dJolumbia.  For  opinion  below, 
see  266  Fed.  1024.  Messrs.  L.  A.  Bailey  and 
J.  William  Shea,  both  of  Washington,  D.  0.,  for 
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plaintiff  la  crm.  BIr.  Thomas  M.  Baker,  of 
Washington,  D.  Cm  for  defendant  in  error.  Dis- 
missed, per  stipiilation»  and  mandate  granted. 


(264  U.  &  e07) 

No.  — ^  Original  Ez  parte  In  the  matter 
of  Thomas  WELSH,  petitioner.  Oct  11,  1920. 
For  opinion  below,  see  267  Fed.  819.  Motion 
for  leave  to  file  petition  for  a  writ  of  mandamus 
herein  denied. 


(264  U.  S.  659) 

No.  208.  The  UNITED  STATES  of  Amer- 
ica, plaintiff  in  error,  y.  Dimitrios  J.  THE- 
OPHILATOS  et  aL  Oct  11, 1920.  In  error  to 
the  District  Ck>urt  of  the  United  States  for  the 
Southern  District  of  New  York.  Mr.  Solicitor 
General  Frierson,  for  the  United  States.  Messrs. 
William  Harmon  Black,  of  New  Tork  Oity,  and 
William  W.  Spalding,  of  Washington,  D.  C,  for 
defendant  in  error.  Dismissed,  on  motion  of  Mr. 
Solicitor  General  Frierson  for  the  plaintiff  in 
error. 


C264  U.  8.  681) 

No.  816.  EL  PASO  A  SOUTHWESTERN 
RAILROAD  COMPANY,  plaintiff  in  error,  v. 
Robert  L.  LOVIGK.  Oct  11.  1920.  For  opin- 
ion below,  see  (Tex.)  218  8.  W.  489.  Mr.  Wil- 
liam R.  Harr,  of  Washington,  D.  C.,  for  plain- 
tiff in  error.  Messrs.  Winboum  Pearce,  of  Tem- 
ple, Tez.,  and  A.  L.  Curtis,  of  Helton,  Tex.,  for 
defendant  in  error.  Dismissed  with  costs,  per 
stipulation. 


(264  U.  S.  tm 

No.  819.  Gordon  L.  DUTCHER^  petitioner, 
T.  Ix>uis  N.  SANDERS.  Oct  11,  1920.  For 
opinion  below,  see  Sanders  ▼.  Dutcher,  187  Pac 
51.  Mr.  Marrin  W.  Conkling,  of  El  Centro, 
Cal.,  for  petitioner.  Petition  for  a  writ  of  cer- 
tiorari to  the  District  Court  of  Appeal,  Third 
District,  of  the  State  of  California,  denied. 


(254  u.  8.  my 

No.  328.  Rosanna  McDOUGALL,  administra- 
trix, etc.,  petitioner,  v.  The  ATCHISON,  TO- 
PEKA  &  SANTA  V&  RAILWAY  COMPANY. 
Oct  11, 1920.  For  opinion  below,  see  106  Kan. 
135,  186  Pac  1028.  Mr.  L.  W.  Keplinger,  of 
Kansas  City,  Kan.,  for  petitioner.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court 
of  the  State  of  Kansas  denied. 


(»4  U.  8.e2D 

No.  833.  Herbert  U  HILDRETH,  petitioner, 
▼.  Jim  M.  MASTORAS.  Oct  11,  1920.  For 
opinion  below,  see  Mastoras  y.  Hildreth,  263 
Fed.  571.    Messrs.  Frederic  D.  McKenney*  of 


Washington,  D.  C,  and  Ckorge  P.  Dike,  of  Bos- 
ton, Mass.,  for  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  granted. 


(2S4  U.  8.  e29> 
No.  836.  The  VIRGINIAN  RAILWAY 
COMPANY,  petitioner,  v.  A.  L.  MILLS,  ad- 
ministrator, etc  Oct  11,  1920.  For  opinion 
below,  see  Mills  ▼.  Virginian  Ry.  Co.,  102  S.  E. 
604.  Messrs.  Harvey  T.  Hall  and  G.  A.  Wing- 
field,  both  of  Roanoke,  Va.,  for  petitioner.  Pe- 
tition for  writ  of  certiorari  to  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virginia 
denied. 


(254  U.  B.  09) 
No.  848.  GRAND  TRUNK  WESTERN 
RAILWAY  (X>MPANY,  petitioner,  ▼.  Mahlon 
H.  WINGET,  etc  Oct  11,  1920.  For  opinion 
below,  see  Winget  y.  Grand  Trunk  Western  Ry. 
Co.,  210  Mich.  100, 177  N.  W.  273.  Mr.  James 
L.  Parrish,  of  Des  Moines,  Iowa,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Michigan  denied. 


(2B4  U.  8.  907) 
No.  845.  NORTHERN  TRUST  COMPANY 
et  aL,  trustees,  etc.,  plaintiifs  in  error,  y.  Adolph 
H.  EILERS,  St  aL  Oct  U,  1920.  In  error 
to  the  District  Court  of  the  United  States  for 
the  District  of  Oregon.  Mr.  John  Taylor  Boos, 
of  Chicago,  IIL,  for  plaintiffs  in  eiror. 

PER  CURIABi.  Dismissed  for  want  of  Juris- 
diction upon  the  authority  of  Courtney  t.  Pratt, 
196  U.  S.  89,  91,  25  Sup.  Ct  208,  49  L.  Ed. 
398;  Farrugia  y.  PhUadelphia  &  Reading  Ry. 
Co.,  233  U.  S.  352,  853,  84  Sup.  Ct  591,  58  L. 
Ed.  996;  Louisville  &  Nashville  Ry.  Co.  v. 
Western  Union  Tel.  Co.,  234  U.  S.  869, 871-372, 
34  Sup.  C^  810,  58  L.  Ed.  1356;  Male  v.  Atch- 
ison, Topeka  &  Santa  F6  Ry.  Co.,  240  U.  S.  97, 
99,  86  Sup.  Ct  851,  60  L.  Ed.  544. 


(254  17.  B.  630) 
No.  851.  HENRY  CHING,  petitioner,  v.  The 
UNITED  STATES  of  America.  Oct  U,  1920. 
For  opinion  below,  see  United  States  v.  Henry 
Ching,  264  Fed.  639.  Mr.  Asa  V.  Call,  of  Los 
Angeles,  CaL,  for  petitioner.  The  Attorney  Gen- 
eral, for  the  United  States.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied. 


(S4  17.  B.  C30) 
No.  860.  Frank  MOORE  et  aU  petitioners, 
V.  The  STATE  OF  ARKANSAS.  Oct  11, 
1920.  For  opinion  below,  see  Hicks  ▼.  State, 
220  S.  W.  308.  Mr.  Sdpio  A.  Jones,  of  Little 
Rock,  Ark.,  for  petitioners.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  Stata 
of  Arkansas  denied. 
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No.  861.  Frank  HICKS,  petitioner,  t.  The 
STATE  OF  ARKANSAS.  Oct  U,  1920.  For 
opinion  Mow,  see  220  S.  W.  308.  Mr.  Scipio 
A.  Jones,  of  little  Rock,  Ark.,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  et  Arkansas  denied. 

(254  U.  8.  630) 

No.  868.  Isaac  S.  DEMENT  et  al.,  petition- 
ers, y.  James  T.  NEWTON,  Commissioner  of 
Patents.  Oct  11,  1920.  For  opinion  below, 
see  In  re  Dement,  263  Fed.  813.  Mr.  Reeve 
Lewis,  of  Wiashington,  D.  C,  for  petitioners. 
Petition  for  a  writ  of  certiorari  to  the  Court 
of  Appeals  of  the  District  of  Columbia  denied. 

(254  U.  8.  6f  2) 

No.  871.  FIRST  NATIONAL  BANK  OF 
JASPER,  FLORIDA,  petitioner,  v.  STATE 
BANK  OF  ROME,  GEORGIA;  and 

No.  372.  FIRST  NATIONAL  BANK  OF 
JASPER,  FLORIDA,  petitioner,  v.  The  FIRST 
NATIONAL  BANK  OF  ROME,  GEORGIA. 
Oct  11,  1920.  For  opinions  below,  see  First 
Nat  Bank  of  Rome,  Ga.,  t.  First  Nat.  Bank  of 
Jasper,  Fla.,  264  Fed.  83,  88.  Mr.  William 
Wade  Hampton,  of  Gainesville,  Fla.,  for  peti- 
tioner. Petition  for  writs  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  granted. 

(2(4  U.  8.  m) 

No.  873.  Jesse  S.  PHILLIPS  et  al.,  receivers, 
etc.,  petitioners,  v.  NOEL  CONSTRUCTION 
COMPANY  et  al.  Oct  11,  1920.  For  opinion 
below,  see  266  FM.  603.  Mr.  Chapman  W. 
Maupin,  of  Washington,  D.  C,  for  petitioners. 
Petition  for  a  writ  of  certiorari  to  the  Court  of 
Appeals  of  the  District  of  (DolumUa  denied. 

(264  U.  &  CSl) 

No.  880i  The  PEOPLE  OF  THE  STATE 
OF  NEW  YORK,  petitioner,  v.  The  HUDSON 
RIVER  CONNECTING  RAILROAD  CORPO- 
RATION. Oct  11,  1920.  For  opinion  below, 
see  228  N.  Y.  203,  126  N.  E.  801.  Mr.  Claude 
T.  Dawes,  of  Albany,  N.  Y.,  for  people  of  State 
of  New  York.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  New  York 
denied. 

(254  U.  8.  6S1) 

No.  882.  BRIE  RAILROAD  COMPANY, 
petitioner,  v.  May  PINKNEY,  administratrix, 
etc.  Oct  11,  1920.  For  opinion  below,  see 
PInkney  v.  Erie  R.  Co.,  266  Pa.  566,  109  Ati. 
700.  Mr.  Henry  A.  Knapp,  of  Scranton,  Pa., 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Pennsyl- 
vania denied. 

(284  U.  8.  02) 

No.  883.  The  BANK  OF  JASPER,  petition- 
er, V.  The  FIRST  NATIONAL  BANK  OF 
ROME,  GEORGIA;  and 

No.  884.  The  BANK  OF  JASPER,  petition- 
er, V.  The  STATE  BANK  OF  ROME,  GEOR- 
GIA. Oct  11,  1920.  For  opinion  below,  setf 
First  Nat  Bank  of  Rome,  Ga.,  v.  Bank  of 
Jasper,  264  Fed.  88.  Mr.  F.  P.  Fleming,  of 
Jacksonville,  Fla.,  for  petitioner.     Petition  for 


writs  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  granted. 


(264  U.  8.  6S1) 
No.  885.  Speed  MANKIN,  petitioner,  v. 
James  BARTLEY.  Oct.  11,  1920.  For  opin- 
ion below,  see  266  Fed.  466.  Mr.  S.  H.  Suther- 
land, of  Clintwood,  Va.,  for  petitioner.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit denied. 


(254  U.  8.  681) 
No.  886.  Speed  MANKIN,  petitioner,  v.  G. 
0.  SAUNDERS.  Oct.  11,  1920.  For  opinion 
below,  see  266  Fed.  466.  Mr.  S.  H.  Sutherland, 
of  Clintwood,  Va.,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Circuit 
denied. 

(264  U.  8.  C22) 
No.  887.  Gertrude  M.  REED,  administratrix 
of  the  estate  of  Lee  C.  Reed,  deceased,  petition- 
er, V.  DIRECTOR  GENERAL  OF  RAIL- 
ROADS, United  States  Railroad  Administra- 
tion, operating  Philadelphia  &  Reading  Railroad. 
Oct  11,  1920.  For  opinion  below,  see  267  Pa. 
86,  110  AtL  264.  Mr.  Frederick  S.  Tyler,  of 
Washington,  D.  C.,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Pennsylvania  granted. 

(264  U.  8.  (22) 
No.  890.  NBWLIN  HAINES  COMPANY, 
petitioner,  v.  Edward  E.  GROSSCUP,  trustee, 
etc.  Oct.  11,  1920.  Messrs.  Edward  L.  Katz- 
enbach,  of  Trenton,  N.  J.,  and  D.  Howard 
Evans,  of  Philadelphia,  Pa.,  for  petitioner.  Pe- 
ition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied. 

(264  17.  8.  622) 
No.  403.  KATJSAS  CITY  MOTION  PIC- 
TURE MACHINE  OPBIRATORS,  LOCAi^ 
NO.  170,  et  al.,  plaintiffs  in  error,  v.  John  E. 
HUGHES  et  al.,  etc.  Oct  11, 1920.  For  opin- 
ion below,  see  Hughes  v.  Kansas  City  Motion 
Picture  Machine  Operators,  Local  No.  170,  221 
S.  W.  95.  Mr.  William  J.  Hughes,  of  Wash- 
ington, D.  C,  for  plaintiffs  in  error.  Petition 
for  a  writ  of  certiorari  herein  denied. 


(254  U.  8.  682) 
No.  404.  James  F.  BISHOP,  administrator, 
etc.,  petitioner,  v.  Frederick  A.  DELANO  et  al., 
receivers  of  the  Wabash  Railroad  Company. 
Oct  11»  1920.  For  opinion  below,  see  265  Fed. 
263.  Mr.  Fred  W.  Bentiey,  of  Chicago,  UL,  for 
petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  denied. 


(254  U.  8.  (22) 
No.  411.  S.  NAKANO,  Petitioner,  v.  The 
UNITED  STATERS  of  America.  Oct  11,  1920. 
For  opinion  below,  see  262  Fed.  761.  Mr. 
Marshall  B.  Woodworth,  of  San  Francisco,  CaU 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied. 
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(Oct  Tenn* 


(254  u.  &  ett) 

No.  412.  Jolin  GOOOH,  Jr.,  petitioner,  ▼. 
OREGON  SHORT  LINB  RAILROAD  COM- 
PANY. Oct  11,  1920.  For  opinion  below,  see 
264  Fed.  064.  Mr.  J.  H.  Peterson,  of  Pocatello, 
Idaho,  for  pe^tioner.  Petition  for  a  writ  of 
certiorari  to  t?je  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  granted. 


(254  U.  S.  632) 

No.  414.  Louis  SINGER,  doing  business  as 
L.  Singer  Produce  Company,  petitioner,  ▼. 
AMERICAN  EXPRESS  COMPANY.  Oct  11, 
1920.  For  opinion  below,  see  219  S.  W.  662. 
Mr.  Albert  S.  Marley,  of  Kansas  City,  Mo.,  for 
petitioner.  Mr.  Cyrus  Crane,  of  Kansas  City, 
Mo.,  for  respondent  Petition  for  a  writ  of 
certiorari  to  the  Kansas  City  Court  of  Appeals 
of  the  State  of  Missouri  denied. 


(254  U.  8.  eSS) 

No.  415.  Benjamin  C  ALLEN,  on  behalf  of 
himself,  etc.,  petitioner,  v.  PHILADELPHIA 
COMPANY  et  aL  Oct  11,  1920.  For  opinion 
below,  see  265  Fed.  817.  Mr.  Robert  Woods 
Sutton  and  H.  F.  Stambaugh,  both  of  Pitts- 
burgh, Pa.,  for  petitioner.  Petition  for  a  writ 
of  certiorari  to  the  United  Sutes  Circuit  Court 
of  Appeals  for  the  Third  Circuit  denied. 


(254  n.  8.  ess) 

No.  416.  LIM  CHAN,  petitioner,  t.  Edward 
WHITE,  as  commissioner  of  immigration  for 
the  port  of  San  Francisco.  Oct  11,  1920.  For 
opinion  below,  see  262  Fed.  762.  Messrs.  Jack- 
son H.  Ralston  and  George  W.  Hott,  both  of 
Washington,  D.  C,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
denied. 


(254  U.  8.  633) 

No.  423.  DU  PONT  ENGINEERING  COM- 
PANY, petitioner,  v.  EVANSVILLE  ICE  & 
STORAGE  COMPANY.  Oct  11,  1920.  Mr. 
Thomas  J.  Tyne,  of  Nashville,  Tenn.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Tennessee  denied. 


(264  U.  8.  €07.  629) 

No.  426.  VOGT  BROTHERS  MANUFAC- 
TURING COMPANY,  petitioner,  t.  ELLI- 
COTT  MACHINE  CORPORATION.  Oct.  11, 
1920.  Petition  for  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  For  opinion  below,  see  267  Fed.  945. 
Messrs.  Helm  Bruce  and  Alexander  Gait  Bar- 
ret both  of  Louisville,  Ky.,  for  petitioner. 

PER  CURIAM.  The  petition  for  writ  of  er^ 
ror  is  denied.  See  section  237  of  the  Judicial 
Code  (Act  March  3,  1911,  c  231,  36  Stat  1156) 
as  amended  by  the  act  of  September  6,  1916, 
c  448,  I  2,  89  SUt  726  (Comp.  St  |  1214). 
Petition  for  a  writ  of  certiorari  and  for  a  writ 
of  mandamus  denied. 

(254  U.  8.  63S) 

No.  428.  W.  R.  FELKER  et  al.,  etc,  peti- 
tioners, V.  The  SOUTHERN  TRUST  COMPA- 
NY, as  trustees,  etc,  et  aL  Oct  11, 1920.  For 
opinion  below,  see  264  Fed.  798.   Mr.  Dick  Rice, 


of  Miami,  OkL,  for  petitioners.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  de- 
nied. 

""'*'""  (254  U.  8.  634) 

No.  431.  Pasquale  CIAFIRDINI,  petitioner, 
▼.  The  UNITED  STATES  of  America.  OcL  11, 
1920.  For  opinion  below,  see  266  Fed.  471.  Mr. 
A«  B.  Quinton,  of  Washington,  D.  C,  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied. 


(S4  U.  8.  6S4) 
No.  432.  Seton  O.  BENS,  petitioner,  ▼.  James 
M.  POWER,  United  States  marshal,  etc.  Oct 
11,  1920.  For  opinion  below,  see  266  Fed.  152. 
Mr.  George  B.  Rubin,  of  New  York  City,  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied. 

(254  U.  &  «84> 
N0.4S6.  Mrs.  Camilla  Davis  PUTNAM,  wid- 
ow, etc,  et  aL,  petitioners,  ▼.  Mrs.  Louise  Stone 
BORST.  Oct  11,  1920.  For  opinion  below, 
see  Parkerson  t.  Borst  264  Fed.  761.  Mr.  Ed- 
win T.  Merrick,  of  New  Orleans,  La.,  for  peti- 
tioners. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  tiie 
Fifth  Circuit  denied. 


(254  U.  8.  «84> 
No.  437.  Fred  BLACKSTOCK,  petitioner, 
T.  The  UNITED  STATES  of  America.  Oct  11, 
1920.  For  opinion  bdow,  see  261  Fed.  150.  Mr. 
M.  K.  Cruce,  of  Oklahoma  City,  Okl.,  for  peti- 
tioner. The  Attorney  General,  for  the  United 
States.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied. 


(254  U.  8.  6K) 
No.  438.  GULF  COMPRESS  COMPANY  et 
al.,  petitioners,  v.  MERCHANTS'  COTTON 
PRESS  &  STORAGE  COMPANY.  Oct.  11, 
1920.  For  opinion  below,  see  265  Fed.  199.  Mr. 
Thomas  A.  Evans,  of  Memphis,  Tenn.,  for  peti- 
tioners. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  denied. 


(254  U.  8.  05) 
No.  447.  Eugene  W.  MENTB,  petitioner,  y. 
Mark  EISNER,  collector  of  internal  revenue, 
etc  Oct  11,  1920.  For  opinion  below,  aee 
266  Fed.  161.  Mr.  Frederic  H.  Cowden,  of 
New  York  City,  for  petitioner.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied. 


(264  U.  8.  05) 
No.  455.  ROSS  LUMBER  COMPANY,  pe- 
titioner, y.  HUGHES  LUMBER  COMPANY. 
Oct  11,  1920.  For  opinion  below,  see  264  Fed. 
757.  Messrs.  John  E.  Hall,  Warren  Grice,  and 
Charles  J.  Bloch,  all  of  Macon,  Ga.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for  the 
Fifth  Circuit  denied. 


102Q) 


<I84U.  8.00 

Na  456.  fiMPIBB  0A8  A  FUEL  COMPA- 
NY, peUtioner,  t.  John  G.  WETSEL  et  al. 
Oct  11,  1020.  For  opinion  below,  see  Wetsel 
▼.  Empire  Gas  &  Fuel  Co.,  264  Fed.  865.  Mr. 
T.  F.  Garver,  of  Ft.  Worth,  Tex.,  for  petition- 
er. Petition  for  a  writ  of  certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 


I 


(254  U.  8.  82S) 

No.  462.  The  UNITED  STATES,  petitioner, 
v.  M.  RICE  &  COMPANY  et  aL  Oct.  11,  1020. 
For  opinion  below,  see  10  Ct.  Cust.  Appw  165. 
The  Attorney  General,  for  the  United  States. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Court  of  Customs  Appeals  granted. 


(264  u.  8.  eas) 

No.  463.  William  J.  DANTE,  collector,  etc., 
petitioner,  v.  Rose  Keeling  HUTCHINS.  Oct. 
11, 1020.  For  opinion  below,  see  265  Fed.  08a 
Mr.  George  SL  Sullivan,  of  Washington,  D.  C, 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  <Ik>urt  of  Appeals  for  the  District  of  Co- 
lumbia denied. 

(X4  U.  8.  (M) 

No.  464.  LOS  ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY,  petitioner,  ▼.  Thp 
CITY  OF  LOS  ANGELES.  Oct.  11,  1920. 
For  opinion  below,  see  City  of  Los  Angeles  v. 
San  Pedro,  L.  A.  &  a  L.  R.  Co.,  180  Pac.  440. 
Messrs  A.  S.  Halsted,  of  Los  Angeles,  Cal., 
and  Oscar  Lawler,  Alex.  Britton  and  Evans 
Browne,  all  of  Washington,  D.  C,  for  petition- 
er. Petition  for  a  writ  of  certiorari  to  the 
Supreme  <3ourt  of  the  State  of  California  denied. 


(254n.  8.  6S0 

No.  465.  LOS  ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY  et  al.,  petitioners,  t. 
The  CITY  OF  LOS  ANGELES.  Oct.  11, 1020. 
For  opinion  below,  see  City  of  Los  Angeles  t. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  180  Pac.  440. 
Messrs.  A.  S.  Halsted,  of  Los  Angeles,  Cal., 
and  Oscar  Lawler,  Alex.  Britton,  and  Evans 
Browne,  all  of  Washington,  D.  C,  for  petition- 
ers. Petition  for  a  iwit  of  certiorari  to  the 
Supreme  Court  of  the  State  of  California  de- 
nied. 

(254  U.  8.  t2S) 

No.  467.  WHITE  OAK  TRANSPORTA- 
TION COMPANY,  petitioner,  t.  BOSTON, 
CAPE  COD  &  NEW  YORK  CANAL  COM- 
PANY. Oct  11, 1020.  For  opinions  below,  see 
265  Fed.  538;  267  Fed.  17a  Mr.  Edward  E. 
Blodgett,  of  Boston,  Mass.,  for  petitioner.  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit  granted. 
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(41  8up.Ct.) 

(264  17.  8.  124) 
No.  460.  The  PULLMAN  COMPANY,  pe- 
titioner, v.  The  STATE  INDUSTRIAL  COM- 
MISSION. Oct.  U,  1020.  For  opinion  below, 
see  Bryant  r.  Pullman  Co.,  228  N.  Y.  570,  127 
N.  E.  000,  which  affirmed  order  188  App.  Div. 
311, 177  N.  Y.  Supp.  488.  Certiorari  dismissed 
254  U.  S.  666,  41  Sup.  Ct  217,  65  L.  Ed.  — . 
Mr.  Maurice  C.  Spratt,  of  Buffalo,  N.  Y.,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court,  Appellate  Division,  Third 
Department,  of  the  State  of  New  York,  granted. 


(254  U.  &  SGO) 

No.  468.  Benjamin  F.  BUSH,  receiver  for 
the  Missouri  Pacific  Railway  Company,  peti- 
tioner, V.  Albert  J.  BRUNSWIG.  Oct  11, 1020. 
On  petition  for  a  writ  of  certiorari  to  the 
Kansas  City  Court  of  Appeals  of  the  State 
of  Missouri  For  opinion  beiow,  see  Brunswig 
V.  Bush,  221  S.  W.  760.  Mr.  Edward  J.  White, 
of  St  Louis,  Mo.,  for  petitioner.  Petition  dis- 
missed with  costs,  on  motion  of  counsel  for  the 
petitioner. 


(S54U.  8.  636) 
Na  471.  Wesley  M.  SMITH,  petitioner,  v. 
W.  T.  APPLE.  Oct  11,  1020.  For  opinions 
below,  see  Apple  v.  Smith,  105  Kan.  732,  185 
Pac.  003;  Id.,  106  Kan.  717,  100  Pac.  8. 
Messrs.  John  S.  Dean  and  Thomas  F.  Doran^ 
both  of  Topeka,  Kan.,  for  petitioner.  Petitiou 
for  a  writ  of  certiorari  to  the  Supreme  0>urt 
of  the  State  of  Kansas  denied. 

(284  IT.  8.  6S6) 
No.  474.  George  F.  AUF  DER  HEIDE, 
petitioner,  v.  Anna  W.  KISKADDON  et  al. 
Oct  11, 1020.  For  opinion  below,  see  100  Pac. 
850.  Messrs.  Benjamin  B.  Blakeney  and  James 
H.  Mazey,  both  of  Tulsa,  Okl.,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Oklahoma  denied. 


No.  476.  UNITED  SHOE  MACHINERY 
CORPORATION  et  al.,  appellants,  v.  The 
UNITED  STATES  of  America;  and 

No.  550.  The  UNITED  STATES  of  America, 
appellant,  v.  UNITED  SHOE  MACHINERY 
CORPORATION  et  al.  Oct  11,  1020.  For 
opinion  below,  see  264  Fed.  138.  Messrs. 
Frederick  P.  Fish  and  CJharles  F.  Choate,  Jr., 
both  of  Boston,  Mass.,  and  Cordenio  A.  Sever- 
ance, of  St.  Paul,  Minn.,  for  appellants.  The 
Attorney  General,  for  the  United  States.  Mo- 
tion to  suspend  the  operation  of  an  injunction 
in  these  cases,  ordered  by  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Missouri,  granted. 

(254  U.  &  687) 
No.  477.  HOUK  MANUFACTURING  COM- 
PANY, petitioner,  v.  COWEN  COMPANY. 
Oct  11,  1020.  For  opinion  below,  see  267  Fed. 
787.  Mr.  Melville  Church,  of  Washington,  D. 
C,  for  petitioner.  Petition  for  a  writ  of  cer^ 
tiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied. 


(ff4  U.  &  6n) 
No.  478.  CLINTON  MINING  &  MINERAL 
COMPANY,  petitioner,  t.  J.  S.  BBACOM. 
Oct.  11, 1020.  For  opinion  below,  see  266  Fed. 
621.  Mr.  Arthur  O.  Fording,  of  Pittsburgh,  Pa., 
for  petitioner.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied. 

(ff4  U.  &  6n) 
No.  470.  Thomas  WELSH,  petitioner,  t.  The 
UNITED  STATES  of  America.  Oct  11, 1020. 
tor  opinion  below,  see  267  Fed.  810.  Mr.  Mar- 
tin Conboy,  of  New  York  City,  for  petitioner. 
The  Attorney  General,  for  the  United  States. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 
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<S4  u.  8.  ea) 

No.  487.  NOBTHIQRN  COAL  OOBiPANT, 
patitioiier,  t.  BOSTON,  CAPE  COD  &  NEW 
TOBK  CANAL  COMPANY.  Oct  11,  1920. 
For  opinions  below,  see  Boston,  Cape  Cod  & 
New  Yort  Canal  C6.  t.  T.  A.  Scott  Co.,  266 
Fed.  638;  White  Oak  Tranap.  Ca  ▼.  Boston, 
Cape  Cod  &  New  Yort  Canal  Co.,  267  Fed.  176. 
Mr.  John  G.  Palfrey,  of  Boston,  Mass.,  for 
petitioner.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circoit  Court  of  Appeals  for 
the  First  Circuit  granted. 

(264  U.  B.  «0) 

No.  664.  The  SECOND  NATIONAL  BANK 
OF  PABKEBSBUBG,  WEST  VIRGINIA,  et 
al..  appellants,  v.  UNITED  STATES  FIDEL- 
ITY &  GUARANTY  COMPANY.  Oct.  11, 
1020.  Appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  For  opin- 
ion below,  see  266  Fed.  489.  Dismissed  with 
costs,  per  stipulation. 


(254  U.  8.  060) 

No.  60.  The  ATLANTIC  COAST  ELEC- 
TRIC RAILWAY  COMPANY,  plaindff  in  er- 
ror, V.  BOARD  OF  PUBLIC  UTILITY  COM 
MISSIONERS  OF  THE  STATE  OF  NEW 
JERSEY  et  aL  Oct.  15,  1920.  For  opinion 
below,  see  92  N.  J.  Law,  168,  104  AtL  218. 
Mr.  Robert  H.  McCarter,  of  Newark,  N.  J.,  for 
plaintiff  in  error.  Mr.  L.  Edward  Herrmann, 
of  Jersey  City,  N.  J.,  for  defendant  in  error. 
In  error  to  the  Court  of  Errors  and  Appeals  of 
the  State  of  New  Jersey.  Dismissed  with 
costs,  pursuant  to  the  nineteenth  rule. 


(254  U.  8.  14) 

No.  13,  Original.  The  STATE  OF  MIN- 
NESOTA, complainant,  v.  The  STATE  OV 
WISCONSIN.  Oct  11,  1020.  Messrs.  Lyn- 
don A.  Smith,  of  St.  Paul,  Minn..  Charles  B. 
Pierce,  of  Washington,  D.  C,  and  Clifford  L. 
Hilton  and  Frank  B.  Kellogg,  both  of  St.  I*atil, 
Minn.,  H.  B.  Fryberger  and  William  D.  Bailey, 
both  of  Duluth,  Minn.,  and  C.  Louis  Weeks,  of 
St.  Paul,  Minn.,  for  the  State  of  Minnesota. 
Messrs.  Walter  C.  Owen,  of  Maiden  Bock,  Wis., 
Walter  Drew,  of  Milwaukee,  Wis.,  M.  B.  01- 
bricfa,  of  Madison,  Wis.,  and  John  J.  Blaine, 
of  Boscobel,  Wis.,  for  the  State  of  Wisconsin. 
-Ilia  motion  to  appoint  commiseioners  to  run 
the  boundary  line  between  the  respective 
States,  pursuant  to  the  order  (252  U.  S.  273, 
40  Sup.  Ct  813,  64  L.  Ed.  668.)  entered  herein 
on  March  8,  1920,  is  granted,  and,  in  pursu- 
ance of  the  stipulation  of  counsel  for  the  re- 
spectiYe  parties,  Mr.  Samuel  S.  Gannett,  of 
Washington,  D.  C,  Mr.  William  D.  Patton, 
of  Duluth,  Minnesota,  and  Mr.  Q.  D.  Mack,  of 
Madison,  Wisconsin,  are  hereby  appointed  com- 
missioners to  run  and  mark  the  boundary  line 
between  the  respectiYe  Stateai 
The  decree  in  its  entirety  is  as  follows: 
It  is  ordered,  adjudged,  and  decreed  as  fol- 
lows: 

1.  That  the  true  boundary  line  between  the 
complainant  and  the  defendant  in  and  through 
Lower  St  Louis  Bay,  Upper  St  Louis  Bay, 
and  the  St  Louis  river,  from  Upper  St.  Louis 
Bay  to  the  "Falls"  in  the  said  river,  is  as  here- 
inafter specified. 

2.  That  said  boundary  line  must  be  ascertain- 


ed upon  a  consideration  of  the  situation  existinir 
in  1846  and  accurately  described  by  the  Meade 
chart  more  specifically  hereinafter  referred  to. 
8.  **That  said  boundary  line  runs  from  a 
point  midway  between  Bice's  Point  and  Con- 
nor's Point  through  the  middle  of  Lower  St. 
Louis  Bay  to  and  with  the  deep  channel  lead- 
ing to  Upper  St  Louis  Bay  and  to  a  point 
therein  immediately  south  of  the  southern  ex- 
tremity of  Grassy  Point,  thence  westward  along 
the  most  direct  course  through  water  not  less 
than  eight  feet  deep  eastward  of  Fisherman's 
Island,  as  indicated  by  the  red  trace  A,  B,  C, 
on  Minnesoto's  Exhibit  No.  1  (said  Exhibit  1 
being  the  Meade  chart  offered  and  received  in 
CTidence  in  this  suit  and  now  a  part  of  the  rec- 
ord), approximately  one  mile  to  the  deep  chan- 
nel and  immediately  west  of  the  bar  therein, 
thence  with  such  channel  north  and  west  of  Big 
Island  up  stream  to  the  'Falls.' " 

4.  A  commission,  consisting  of  Samuel  S. 
Gannett  of  Washington,  D.  C,  William  B. 
Patton,  of  Duluth,  Minnesota,  and  John  G.  D. 
Mack,  of  Madison,  Wisconsin,  competent  per- 
sons, is  here  and  now  appointed  by  the  court 
to  run,  locate  and  designate  the  boundary  line 
between  said  states  along  that  portion  oi  said 
bay  and  river  heretofore  described  in  this  de- 
cree, and  to  locate  said  boundary  line  by  proper 
monuments,  courses  and  distances,  as  fixed  by 
the  court  in  this  decree. 

6.  Before  entering  upon  the  discharge  of  their 
duties  each  of  said  commissioners  BhsJl  be  duly 
sworn  to  perform  faithfully,  impartially,  and 
without  prejudice  or  bias,  the  duties  herein  iD>- 
posed,  said  oaths  to  be  taken  before  the  derk 
of  this  court  or  before  the  clerk  of  any  District 
Court  of  the  United  States  or  before  an  officer 
authorized  by  law  to  administer  an  oath  in  the 
state  of  Minnesota  or  the  state  of  Wisconsin, 
and  returned  with  their  report  Said  commis- 
sion is  authorized  and  empowered  to  make  ex- 
amination of  the  territory  in  question  and  to 
adopt  all  ordinary  and  legitimate  methods  of 
survey  in  the  desi^ation  of  the  true  location 
of  said  boundary  line  fixed  by  the  decree,  to 
examine  and  consider  carefully  the  opinion  of 
this  court  delivered  on  March  8,  1920,  the  said 
Minnesota's  Exhibit  1,  being  the  Meade  chart, 
or  a  certified  copy  thereof;  and  said  commis- 
sion shall  do  all  other  matters  necessary  to  en- 
able it  to  discharge  its  duties  and  to  obtain  the 
end  to  be  accomplished  conformably  to  this  de- 
cree. 

6.  It  is  further  ordered  that  should  any  va- 
cancy or  vacancies  occur  in  said  board  of  com- 
missioners by  reason  of  death,  refusal  to  act, 
or  inability  to  perform  the  duties  required  by 
this  decree,  the  Chief  Justice  of  this  court  is 
thereby  authorized  and  empowered  to  appoint 
another  commissioner  or  commissioners  to  sup- 
ply such  vacancy  or  vacancies;  the  Chief  Justice 
acting  upon  such  information  In  the  premises 
as  may  be  satisfactory  to  him. 

7.  It  is  further  ordered  that  said  commission- 
ers proceed  with  all  convenient  dispatch  to  dis- 
charge their  duties  conformably  to  this  decree. 

8.  It  is  further  ordered  that  the  clerk  of  this 
court  shall  forward  at  once  to  the  Governor  of 
each  of  said  states  of  Minnesota  and  Wiscon- 
sin and  to  each  of  the  commissioners  hereby 
appointed  a  copy  of  this  decree  and  of  the  opin- 
ion of  this  court  delivered  herein  March  8,  1920, 
duly  authenticated. 

9.  Said  commissioners  shall  make  a  report  of 
their  proceedings  under  this  decree  as  soon  as 
practicable  on  or  before  the  1st  day  of  May, 
1921,  and  shall  return  with  their  report  an  item- 
ized statement  of  services  performed  and  ex- 
penses incurred  by  them  in  the  performance  of 
their  duties. 

10.  All  other  matters  are  reserved  until  the 
coming  in  of  said  report  or  until  such  time  as 
matters  pertaining  to  this  cause  shall  be  proper- 
ly presented  to  this  court  for  its  oonsideraoon. 
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(284  U.  &.  17) 

WESTERN     UNION    TELEGRAPH    CO.    v. 

SPEIGHT. 

(Argued  Oct  12,  1920.     Decided  Oct.  25, 

1920.) 

No.  241. 

1.  Commerce  ^=»28— Transmission  of  telegram 
is  Interstate,  though  It  passes  through  other 
state  unnecessarily. 

The  course  by  which  a  message  was  trans- 
mitted in  the  ordinary  course  of  business  by  a 
telegraph  company  between  two  points  within 
the  state  determines  its  character  as  an  inter- 
state or  intrastate  transaction,  and  it  is  in- 
terstate where  it  actually  was  sent  through  a 
portion  of  another  state,  thougn  it  was  not  nec- 
essary to  send  it  across  the  state  boundaries. 

2.  Telegraphs  and  telephones  ^=:»66(1)— Bur- 
den Is  on  plaintiff  to  show  interstate  trans- 
mission was  to  evade  liability. 

If  the  motive  of  a  telegraph  company  in 
transmitting  a  message  between  two  points  in 
the  same  state  by  way  of  points  outside  the 
state  is  material,  the  burden  is  on  plaintiff, 
seeking  to  recover  as  for  an  intrastate  mes- 
sage, to  prove  that  the  company's  practice  was 
for  the  purpose  of  evading  the  jurisdiction  of 
the  state. 

On  Writ  of  Certiorari  to  the  Supreme  Court 
of  the  State  of  North  Carolina. 

Action  by  Addle  Speight  against  the  West- 
em  Union  Telegraph  Company.  A  nonsuit 
directed  by  the  presiding  Judge  was  set  aside 
by  the  Supreme  Court  of  the  State  of  North 
Carolina  (178  N.  C.  146,  100  S.  E.  351),  and 
defendant  brings  certiorari.    Reversed. 

See,  also,  252  U.  S.  676,  40  Sup.  Ct  344,  64 
L.  Bd.  724. 

Messrs.  Rush  Taggart,  of  New  Yoi^  City, 
Charles  W.  TlUett,  of  Charlotte,  N.  0.,  and 
Francis  R.  Stark,  of  New  York  City,  for  pe- 
titioner. 

Mr.  Murray  Allen,  of  Raleigh,  N.  C,  for 
respondent. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court. 

This  Is  a  suit  brought  in  a  state  court  by 
the  respondent   against   the  petitioner,   the 
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Telegraph  Company,  to  re*cover  for  mental 
suffering  caused  by  a  mistake  in  delivering  a 
telegraphic  message.  The  message  handed  to 
the  defendant  was  "Father  died  this  morn- 
ing. Funeral  tomorrow,  10:10  a.  m.,''  and  was 
dated  January  24.  As  delivered  to  the  plain- 
tiff on  January  24  it  was  dated  January  23 
and  thus  caused  her  to  fall  to  attend  the 
funeral  which  otherwise  she  would  have 
done.  The  message  was  from  Greenville, 
North  Carolina,  to  Rosemary  In  the  same 
State  and  was  transmitted  from  Greenville 
through  Richmond,  Virginia,  and  Norfolk,  to 
Roanoke  Rapids,  the  delivery  point  for  Rose- 
mary. This  seems  to  have  been  the  route  or- 
dinarily used  by  the  Company  for  years,  and 
the  Company  defends  on  the  ground  that  the 


message  was  sent  In  interstate  commerce,  and 
that  therefore  a  suit  could  not  be  maintained 
for  mental  suffering  alone.  Southern  Ex- 
press Co.  V.  Byers,  240  U.  S.  612,  36  Sup.  Ct. 
410,  60  L.  Ed.  825,  L.  R.  A.  1017A,  197.  The 
Jury  found  that  the  message  was  sent  out  of 
North  Carolina  into  Virginia  for  the  purpose 
of  fraudulently  evading  liability  under  the 
law  of  North  Carolina  and  gave  the  plaintiff 
a  verdict  The  presiding  Judge  then  set  the 
verdict  aside  "as  a  matter  of  law"  and  order- 
ed a  nonsuit.  But  on  appeal  the  Supreme  Court 
of  the  State  set  aside  the  nonsuit  and  direct- 
ed that  a  Judgment  be  entered  on  the  verdict 

[1]  We  are  of  opinion  that  the  Judge  presid- 
ing at  the  trial  was  right  and  that  the  Su- 
preme Court  was  wrong.  Even  if  there  had 
been  any  duty  on  the  part  of  the  Telegraph 
Company  to  confine  the  transmission  to  North 
Carolina,  it  did  not  do  so.  The  transmission 
of  a  message  through  two  states  is  interstate 
commerce  as  a  matter  of  fact  Hanley  v. 
Kansas  City  Southern  Ry.  Co.,  187  U.  S.  617, 
23  Sup.  Ct  214,  47  L.  Ed.  333.  The  fact  must 
be  tested  by  the  actual  transaction.  Eirmey- 
er  V.  Kansas,  236  U.  S.  668,  672,  85  Sup.  Ct 
419,  59  L.  Ed.  721. 

[2]  As  the  line  was  arranged  and  had  been 
arranged  for  many  years,  ever  since  Roanoke 
Rapids  had  been  an  independent  office,  Rich- 
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mond  was  the  relay  point  from  ^Greenville  to 
the  latter  place.  The  message  went  through 
Weldon,  North  Carolina,  and  was  telegraphed 
back  from  Richmond,  as  Weldon  business  also 
was.  It  would  have  been  possible,  physically, 
to  send  direct  from  Weldon  but  would  have  re- 
quired a  rearrangement  of  the  wires  and  more 
operators.  The  course  adopted  was  more  con- 
venient and  less  expensive  for  the  Company 
and  there  was  nothing  to  show  motives  except 
the  facts.  As  things  were,  the  message  w«.s 
sent  in  the  quickest  way.  The  court  below 
did  not  rely  primarily  upon  the  finding  of  the 
Jury  as  to  the  purpose  of  the  arrangement  but 
held  that  when  as  here  the  termini  were  in 
the  same  State  the  business  was  Intrastate 
unless  it  was  necessary  to  cross  the  territory 
of  another  State  in  order  to  reach  the  final 
point  This,  as  we  have  said,  is  not  the  law. 
It  did  however  lay  down  tiiat  the  burden 
was  on  the  Company  to  show  that  what  was 
done  '*was  not  done  to  evade  the  Jurisdiction 
of  the  State."  If  the  motive  were  material, 
as  to  which  we  express  no  opinion,  this  again 
is  a  mistake.  The  burden  was  on  the  plain- 
tiff to  make  out  her  case.  Moreover  the  mo- 
tive would  not  have  made  the  business  intra- 
state. If  the  mode  of  transmission  adopted 
had  been  unreasonable  as  against  the  plain- 
tiff, a  different  question  would  arise,  but  in 
that  case  the  liability,  if  it  existed,  would  not 
be  a  liability  for  an  intrastate  transaction 
that  never  took  place  but  for  the  unwarranted 
conduct  and  the  resulting  loss. 
Judgment  reversed. 

Mr.  Justice  PITNEY  concurs  in  the  result 
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MEMORANDUM  DECISIONS 

Disposed  op  at  October  Term,  1920 


(264  U.  8.  608) 

No.  — ,  original.  Ez  parte  In  the  matter 
of  UNION  tool  company,  petitioner. 
Oct.  18,  1920.  For  opinion  below,  see  Union 
Tool  Co.  V.  United  States  (C.  C.  A.)  262  Fed. 
431.  Motion  for  leave  to  file  petition  for  a 
writ  of  mandamus  denied. 


(264  U.  8.  609) 

No.  23.  originaL  The  STATE  OF  OKLA- 
HOMA, CJomplainant,  ▼.  The  STATE  OF  TEX- 
AS. Oct.  18,  1920.  See,  also,  40  Sup.  Ct  585. 
Mr.  S.  P.  Freeling,  of  Oklahoma  City,  OkL, 
for  the  State  of  Oklahoma.  Messrs.  0.  W. 
Taylor,  Asst.  Atty.  Gen.,  and  Orville  Bulllng- 
ton  and  A.  H.  Carrigan,  both  of  Wichita  Falls, 
Tez.,  for  the  State  of  Texas. 

Order.  The  motion  of  E.  Everett  BoweU  for 
leave  to  intervene  is  granted,  but  with  the 
restriction  that  such  intervention  shall  not 
delay  the  approaching  hearing  on  general  ques- 
tions in  the  cause  and  that  as  respects  that 
hearing  this  Intervener  must  rely  upon  the  evi- 
dence already  taken  and  reported  to  the  court. 
Other  parties  to  the  cause  are  granted  ten 
days  within  which  to  answer  the  petition  of 
this  intervener. 


(354  U.  8.  660) 

No.  56.  James  A.  PETEBSON,  plaintifE  in 
error,  v.  The  UNITED  STATES  of  America. 
Oct  18,  1920.  In  error  to  the  District  Court 
of  the  United  States  for  the  District  of  Min- 
nesota. Mr.  Frank  D.  Larrabee,  of  Minne- 
apolis, Minn.,  for  plaintiff  in  error.  Mr.  So- 
licitor General  Frierson,  for  the  United  States. 
Reversed,  on  confession  of  error;  and  cause 
remanded  for  further  proceedings  on  motion  of 
Mr.  Solicitor  General  Frierson  for  the  defend- 
ant in  error. 


No.  131.  AMERICAN  STEEL  FOUN- 
DRIES, petitioner,  v.  James  T.  NEWTON, 
CSommissioner  of  Patents.  Oct  18,  1920.  See, 
also.  250  U.  S.  655,  40  Sup.  Ct  10,  63  L.  Ed. 
1192.  Mr.  George  L.  Wilkinson,  of  Chicago, 
111.,  for  petitioner.  Bobert  White,  Commission- 
er of  Patents,  substituted  as  the  party  respond- 
ent herein  in  place  of  James  T.  Newton,  re- 
signed, on  motion  of  Mr.  George  L.  Wilkinson 
in  that  behalf. 


(254  U.  8.  608) 

No.  192.  Mary  L.  Greer  CONKLIN,  appel- 
lant, V.  George  H.  CONKLIN  et  al.  Oct  18, 
1920.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Georgia.  Mary  L.  Greer  Conklin,  in  pro.  per. 
Messrs.  William  H.  Barrett,  Bryan  Cumming, 
and  C.  Henry  Cohen,  aU  of  Augusta,  Ga.,  for 
respondent. 

PEB  CUBIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  Farrell  v. 
O'Brien,  199  U.  S.  89,  100,  25  Sup.  Ct  727,  50 
L.  Ed.  101;   Goodrich  ▼.  Ferris,  214  U.  S.  71, 


79,  29  Sup.  Ct  580,  63  L.  Ed.  914;  United 
Surety  Co.  v.  American  Fruit  Produce  Co., 
238  U.  S.  140,  142,  35  Sup.  Ct.  828,  59  L.  Ed. 
1238;  Sugarman  v.  United  SUtes,  249  U.  S. 
182, 184,  39  Sup.  Ct  191,  63  L.  Ed.  550. 


(254  U.  8.  608) 
No.  853.  Mary  L.  Greer  CONKLIN,  appel- 
lant, V.  The  AUGUSTA  CHB0NI(3iB  PUB- 
LISHING COMPANY.  Oct  18,  1920.  Appeal 
from  the  District  (Dourt  of  the  United  States 
for  the  Southern  District  of  Georgia.  See,  al- 
so, 253  U.  S.  496,  40  Sup.  (}t  587,  64  L.  El 
1031.     Mary  L.  Career  Conklin,  in  pro  per. 

PEB  CUBIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  FarreU  ▼• 
O'Brien,  199  U.  S.  89,  100,  25  Sup.  Ct  727,  60 
L.  Ed.  101;  Goodrich  t.  Ferris,  214  U.  S.  71, 
79,  29  Sup.  Ct.  680,  63  L.  Ed.  914;  United 
Surety  Co.  v.  American  Fruit  Produce  Co.,  238 
U.  S.  140,  142,  35  Sup.  Ct.  828,  59  L.  Ed. 
1238;  Sugarman  v.  United  States,  249  U.  S. 
182,  184,  89  Sup.  Ct  191,  63  L.  Ed.  660. 


(254  U.  8.  6S7) 
No.  476.  MOHAWK  MINING  COMPANY, 
petitioner,  v.  Harry  H.  WEISS,  collector,  etc 
Oct.  18,  1920.  For  opinion  below,  see  Weiss  v. 
Mohawk  Min.  Co.,  264  Fed.  602.  Mr.  Alton 
C.  Dustin,  of  Cleveland,  Ohio,  for  petitioner. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied* 


(254  U.  8.  687) 
No.  484.  AMEBICAN  SOCIALIST  SOCI- 
ETY, petitioner,  v.  The  UNITED  STATES  OP 
AMEBICA.  Oct  18,  1920.  For  opinion  be- 
low, see  266  Fed.  212.  Mr.  Walter  Nelles,  of 
New  York  City,  for  petitioner.  The  Attorney 
General,  for  the  United  States.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  de- 
nied. 


(264  U.  8.  688) 
No.  485.  PENNSYLVANIA  BAILBOAD 
COMPANY,  petitioner,  v.  Elizabeth  SWANK, 
administratrix,  etc.  Oct.  18,  1920.  For  opin- 
ion below,  see  Swank  v.  Pennsylvania  B.  Co., 
Ill  Atl.  44.  Messrs.  George  A.  Bourgeois  and 
Harry  B.  Coulomb,  both  of  Atlantic  City,  N. 
J.,  for  petitioner.  Petition  for  a  writ  of  cer^ 
tiorari  to  the  Court  of  Errors  and  Appeals  of 
the  State  of  New  Jersey  denied. 


(254  U.  8.  688) 
Nos.  488  and  489.  Frederick  B.  LYNOH^ 
petitioner,  ▼.  D.  DABNELL  et  al.,  partners  as 
Hazel-DarneU  Mule  Company.  Oct.  18,  1020. 
For  opinion  below,  see  266  Fed.  913.  Mr.  Ed- 
ward T.  Young,  of  St  Paul,  Minn.,  for  petition- 
er. Petition  for  writs  of  certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied. 


1020) 


<254  u.  s.  ess) 

No.  490.  Harry  C.  WILSON  and  Oleo  Wil- 
son, petitioners,  v.  The  UNITED  STATES  of 
America.  Oct.  18,  1920.  For  opinion  below, 
see  Hockett  v.  United  States,  265  Fed.  588. 
Mr.  Thomas  Ball,  of  Los  Angeles,  Cal.,  for 
petitioners.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  CJourt  of  Appeals 
for  the  Ninth  Qrcuit  denied. 
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a  writ  of  certiorari  to  the  Supreme  Conrt  of 
the  State  of  North  Carolina  denied. 


<254  U.  8.  04) 

No.  491.  WESTERN  UNION  TELEGRAPH 
COMPANY,  petitioner,  ▼.  ESTEVE  BROTH- 
ERS &  COMPANY.  Oct.  18.  1920.  For  opin- 
ion below,  see  288  Fed.  22.  Messrs.  Rush 
Taggart,  of  New  York  City,  W.  B.  Spencer,  of 
New  Orleans,  La.,  and  Francis  R.  Stark,  of  New 
York  City,  for  petitioner.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  granted. 


<1S4  U.  8.  638) 

No.  494.  Charles  B.  MUNDAY,  petitioner, 
▼.  The  PEOPLE  OF  THE  STATE  OF  ILLI- 
NOIS. Oct.  18,  1920.  For  opinion  below,  see 
People  ▼.  Munday,  293  111.  191,  127  N.  E.  3($4. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Conrt  of  the  State  of  Illinois  denied. 


aSi  V.  8.  638) 

No.  498.  Laforest  L.  SIMMONS,  petitioner, 
▼.  Joe  DUART.  Oct.  18,  1920.  For  opinion 
below,  see  Duart  y.  Simmons,  128  N.  E.  32. 
Petition  for  a  writ  of  certiorari  to  the  Superior 
Court  of  the  State  of  Massachusetts  denied. 


<S4  U.  8.  688) 

No.  600.  REPETTI,  Inc.,  petitioner,  v. 
WALLACE  &  COMPANY.  Oct  18,  1920. 
For  opinion  below,  see  Wallace  &  Co.  ▼.  Repetti, 
266  Fed.  307.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  denied. 


<254  U.  8.  688) 

No.  501.  CHARLEY  TOY  and  Lee  Gip,  pe- 
titioners, ▼.  The  UNITED  STATES  of  Amer- 
ica. Oct.  18,  1920.  For  opinion  below,  see  266 
Fed.  326.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied. 


<864  U.  8.  688) 

No.  503.  Tiburcio  VALVERDE,  petitioner, 
▼.  The  UNITED  STATES.  Oct  18,  1920.  Pe- 
tition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  Philippine  Islands  denied. 


<8M  U.  &  638) 

No.  504.  Roy  0.  BOJOARGEL  et  al.,  etc, 
petitioners,  r.  Herman  B.  GATES  et  al.  Oct. 
18,  1920.  For  opinion  below,  see  Gates  t. 
Megargel,  266  Fed.  811.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied. 


<SH  U.  &  640) 

No.  506.  DIRECTOR  GENERAL  OF 
RAILROADS,  petitioner,  t.  Mrs.  B.  M. 
MOORE,  administratrix,  etc.  Oct.  18,  1920. 
For  opinion  below,  see  Moore  v.  Director  Gen- 
eral of  Railroads,  103  S.  B.  444.    Petition  for 


(254  U.  8.  640) 
No.  507.  BLUEFIELDS  FRUIT  &  STEAM- 
SHIP COMPANY,  petitioner,  ▼.  WESTERN 
ASSURANCE  COMPANY  OF  TORONTO. 
Oct  18,  1920.  For  opinion  below,  see  265  Fed. 
221.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied. 

(264  U.  8.  640) 
No.  510.  Julius  BLOCK,  petitioner,  ▼.  Louis 
HIRSH.  Oct.  18,  1920.  For  opinion  below, 
see  Hirsh  ▼.  Block,  267  Fed.  614.  Petition  for 
a  writ  of  certiM'ari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied. 


(264  U.  8.  CS4) 
No.  511.  Edward  S.  ATWATER,  petitioner, 
▼.  Stephen  G.  GUERNSEY  et  al..  Trustees, 
etc.,  et  al.  Oct  18,  1920.  For  opinion  below, 
see  In  re  Atwater,  266  Fed.  278.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit 
granted. 


(264  U.  8.  640) 
No.  513.  George  HOLMES  et  al.,  petition- 
ers, T.  The  UNITED  STATES  of  America. 
Oct  18^  192a  For  opinion  below,  see  267  Fed. 
520.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied. 

*""""*"  (264  U.  8.  640) 

No.  514.  NEW  YORK  SANITARY  UTILI- 
ZATION COMPANY,  petitioner,  ▼.  AMERI- 
CAN ENGINEERING  COMPANY  et  aL  Oct 
18,  1920.  For  opinion  below,  see  American 
Engineering  Co.  ▼.  Metropolitan  By-Products 
Ck>.,  267  Fed.  90.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied. 


(254  U.  8.  641) 
No.  515.  MHey  JOHNSON  et  al.,  petition- 
ers, ▼.  Seth  SALMON  et  aL  Oct  18,  1920. 
For  opinion  below,  see  Salmon  y.  Johnson,  78 
Okl.  182,  189  Pac.  537.  Petition  for  a  writ  of 
certiomri  to  the  Supreme  Court  of  the  State  of 
Oklahoma  denied. 


(854  U.  8.  641) 
No.  516.  SMITH  BELL  &  COMPANY, 
Limited,  petitioner,  v.  Wenceslao  TRINIDAD, 
collector,  etc.  Oct  18,  1920.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of 
the  Philippine  Islands  denied. 


(254  U.  8.  641) 
No.  517.  MAC3LEOD  &  COMPANY,  Inc., 
petitioner,  y.  Wenceslao  TRINIDAD,  collec- 
tor, etc  Oct  18,  1920.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  Philip- 
pine Islands  denied. 


(S4  U.  8.  641) 
No.  518.  John  J.  DIMMITT,  petitioner,  t. 
Glenn  L.  BREAKEY.  Oct  18,  1920.  For 
opinion  bdow,  see  267  Fed.  792.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circait 
Court  of  Appeals  for  the  Fifth  Circuit  denied. 
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(254  U.  8.  824) 

No.  521.  UNION  TOOL  COMPANY,  peti- 
tioner, V.  Elihu  C.  WILSON.  Oct.  18,  1920. 
Fop  opinion  below,  see  Wilson  v.  Union  Tool 
Co.,  265  Fed.  669.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  granted. 


(264  U.  8.  642) 

No.  522.  EMPIRE  VOTING  MACHINE 
COMPANY,  petitioner,  v.  CITY  OF  CHICAGO 
et  al.  Oct.  18,  1920.  For  opinion  below,  see 
267  Fed.  162.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  denied. 


(254  U.  8.   061) 

No.  64.  Louis  B.  NAGLER,  plaintiff  in  er- 
ror, V.  The  UNITED  STATES  of  America. 
Oct.  20,  1920.  In  error  to  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Wisconsin.  See,  also.  United  States  t.  Nag- 
lor,  252  Fed.  217.  Messrs.  Gilbert  E.  Roe,  of 
New  York  City,  and  Herman  L.  Ekem,  of  Madi- 
son, Wis.,  for  plaintiff  in  error.  Mr.  Solicitor 
General  Frierson,  for  the  United  States. 
Judgment  reyersed,  on  confession  of  error  and 
cause  remanded  for  further  proceedings  in 
conformity  with  law,  on  motion  of  Mr.  Solicitor 
General  Frierson  for  the  defendant  in  error. 


No.  375.  H.  W.  CARGILL,  as  assessor,  etc., 
et  al.,  petitioners,  v.  The  UNITED  STATES  ez 
rel.  Frank  PIERCE.  Oct.  25,  1920.  For  opin- 
ion below,  see  United  States  v.  Cargill,  263 
Fed.  850.  Mr.  U.  S.  Bratton,  of  Little  Rock, 
Ark.,  for  petitioners.  Motion  to  dismiss  for 
want  of  prosecution  denied  without  prejudice. 

(264  U.  8.  M6) 

No.  381.  Andrew  P.  LOCKHART,  petition- 
er, V.  The  UNITED  STATES  of  America.  Oct 
25,  1920.  For  opinion  below,  see  264  Fed.  14. 
Messrs.  C.  S.  Littleton  and  Jesse  M.  Littleton, 
both  of  Chattanooga,  Tenn.,  for  petitioner. 
The  Attorney  General,  for  the  United  States. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied. 


(254  U.   8.  642) 

No.  527.  LEE  U.  ONG,  petitioner,  ▼.  The 
UNITED  STATES  of  America.  Oct  25,  1920. 
For  opinion  below,  see  264  Fed.  315.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied. 


(254  U.  8.  642) 

No.  528.  Frederick  C.  TAXIS  et  al.,  peti- 
tioners, V.  UNIVERSAL  FORM  CLAMP  COM- 
PANY. Oct  25,  1020.  For  opinion  below,  see 
Universal  Form  Clamp  Co.  v.  Taxis,  267  Fed. 
578.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  denied. 


(254  U.  8.  642) 

No.  529.  Marcelino  LONTOK,  petitioner,  ▼. 
The  UNITED  STATES.  Oct  26,  1920.  Peti- 
tion for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  Pliilippine  Islands  denied. 


(254  U.  8.  642) 
No.  533.  The  EGRY  REGISTER  COM- 
PANY, petitioner,  v.  The  STANDARD  REG- 
ISTER COMPANY.  Oct  25,  1920.  For  opin- 
ion below,  see  267  Fed.  186.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Siztii  Circuit  denied. 


(254  U.  8.  M2) 
No.  534.  Rene  ARBIB,  petitioner,  v.  The 
UNITED  STATES  of  America.  Oct  25,  1920. 
For  opinion  below,  see  Feathers  of  Wild  Birds 
V.  United  States,  267  Fed.  964.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit 
denied. 


(254  U.  8.  643) 
No.  535.  GALVESTON,  HOUSTON  & 
HENDERSON  RAILROAD  COMPANY,  peti- 
tioner, V.  The  UNITED  STATES  of  America. 
Oct  25,  1920.  For  opinion  below,  see  265  Fed. 
266.  Petition  for  a  writ  of  certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 


(254  U.  &  616) 
No.  536.  Frederick  KERR,  petitioner,  t. 
Frederick  Tanini  TAGLIAVIA.  Oct  25,  1920. 
For  opinion  below,  see  129  N.  EL  907,  which 
dismisses  appeal  186  App.  Div.  893,  172  N.  Y. 
Supp.  901.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  New  York 
denied. 


(254  U.  &  64t) 
No.  537.  Elizabeth  L.  HUGHES,  petitioner, 
V.  Sara  E.  TECHT,  also  known  as  Sarah  B. 
Techt  Oct  25,  1920.  For  opinion  below,  see 
Techt  V.  Hughes,  128  N.  E.  185,  which  affirms 
judgment  188  App.  Div.  743,  177  N.  Y.  Supp. 
420.  Petition  for  a  writ  of  certionuri  to  the  Court 
of  Appeals  of  the  State  of  New  York  denied. 


(254  U.  8.  646) 
No.  538.  HARTMAN-BLANCHARD  COM- 
PANY, petitioner,  y.  Kittie  TEN  EYCK  et  al. 
Oct.  25,  1920.  For  opinion  below,  see  267 
Fed.  974.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied. 


(254  U.  8.  6tt) 
No.  539.  Catherine  K.  NEWTON  et  al.,  pe- 
titioners, y.  William  A.  RHEA  et  aL  Oct  26, 
1920.  For  opinion  below,  see  Rhea  y.  Newton, 
262  Fed.  345.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied. 


(254  U.  8.   644) 
No.  540.    LUCEENBACH  STEAMSHIP 

COMPANY  (Inc.)  et  al.,  petitioners,  y.  W. 
R.  GRACE  &  COMPANY  (Inc.).  Oct  25, 
1920.  For  opinion  below,  see  267  Fed.  676. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied. 


(254  U.  8.  626) 
No.  541.  The  FIRST  NATIONAL  BANK 
OF  GULFPORT,  MISSISSIPPI,  petitioner,  ▼. 
Wirt  ADAMS,  reyenue  agent  etc.  Oct  26, 
1920.  For  opinions  below,  see  84  South.  707, 
85  South.  808.    Petition  for  a  writ  of  certiorari 


1920) 
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to  the  Supreme  Court  of  the  State  of  Mieaifl- 
sippi  granted. 

(K4  U.  8.  644)  — 

No.  542.  James  F.  BISHOP,  adminiBtrator, 
etc.,  et  al.,  petitionera,  ▼.  GREAT  LAKES 
TOWING  COMPANY.  Oct  25, 1920.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit denied. 


(264  U.   8.  626) 

No.  643.  Ephraim  LEDERER,  CoHector, 
etc.,  petitioner,  v.  Alexander  J.  STOCKTON, 
Sole  Surviving  Trustee.  Oct  25,  1920.  For 
opinion  below,  see  266  Fed.  676.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit granted. 

(254  U.  8.  626) 

No.  547.  Elliott  FREDERICK,  trustee,  etc, 
V.  The  FIDELITY  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  OF  PHILADELPHIA. 
Oct  25,  1020.  Petition  for  a  writ  of  certiorari 
to  the  Superior  Court  of  the  State  of  Penn- 
sylvania granted. 

(264  U.  8.  644) 

No.  549.  F.  M.  HATHAWAY  et  aL,  peti- 
tioners, V.  FORD  MOTOR  COMPANY.  Oct 
25,  1920.  For  opinion  below,  see  264  Fed.  952. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 


(264  U.  S.  626) 

No.  552.  COMMISSIONERS  OF  ROAD  IM- 
PROVEMENT DISTRICT  NO.  2,  etc.,  peti- 
tioners, V.  ST.  LOUIS  SOUTHWESTERN 
RAILWAY  COMPANY.  Oct  25,  1920.  For 
opinion  below,  see  265  Fed.  524.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit 
granted. 


(254  U.  8.  625) 

No.  555.  The  TEXAS  COMPANY,  petition- 
er, ▼.  HOGARTH  SHIPPING  CORPORA- 
TION, Limited,  owner,  etc.,  et  al.  Oct  25, 
1920.  For  opinion  below,  see  267  Fed.  1023. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  granted. 


(264  U.  a  644) 

No.  556.  The  CENTRAL  RAILROAD  COM- 
PANY OF  NEW  JERSEY,  petitioner,  v.  Edna 
May  KNORR.  Oct  25,  1920.  For  opinion 
l>elow,  see  Knorr  v.  Central  Railroad  of  New 
Jersey,  110  AtL  797.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State 
of  Pennsylvania  denied. 

(tf4  U.  8.  644) 

No.  557.  Sherwood  B.  MATTOCKS,  peti- 
tioner, ▼.  GREAT  LAKES  TOWING  COM- 
PANY. Oct  25,  1920.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  denied. 


(264  U.  8.  646)      

No.  661.    SOUTHERN  RAILWAY  (X)MPA- 
NY,  petitioner,  ▼.  Alma  R.  MILLER,  adminia- 


tratriz,  etc  Oct  25,  1920.  For  opinion  be- 
low, see  267  Fed.  876.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  denied. 


(S4  U.  8.  646) 
No.  668.  LEWISTON  MILLING  COMPA- 
NY ^Limited),  pentioner,  ▼.  Ira  D.  CARDIFF 
et  al.,  etc.  Oct.  26,  1920.  For  opinion  below, 
see  266  Fed.  768.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied. 


(264  U.  8.  646) 
No.  664.  ATLANTIC  COAST  LINE  RAIL- 
ROAD (X>MPANY,  petitioner,  ▼.  Emma  RAUL- 
ERSON.  Oct  26,  1920.  For  opinion  below, 
see  267  Fed.  694.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied. 


(S4  U.  8.  646) 
No.  566.  E.  HAMILTON  et  al.,  petitioners, 
V.  The  UNITED  STATES  of  America.  Oct 
25,  1920.  For  opinion  below,  see  268  Fed. 
16.  Petition  for  a  writ  of  certiorari  to  the 
United  States  CSrcuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied. 


(264  U.  8.  646) 
No.  667.  Morris  LEVINSON,  appeUant,  ▼. 
The  UNITED  STATES  of  America  et  al.  Oct 
26, 1920.  For  opinion  below,  see  United  States 
V.  Levinson,  267  Fed.  692.  Petition  for  a  writ 
of  certiorari  herein  denied. 


(264  U.  8.  647) 
No.  569.  Elizabeth  S.  PRENTISS,  petition- 
er, V.  Mark  EISNER,  collector,  etc  Oct  25, 
1920.  For  opini<»i  below,  see  267  Fed.  16. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  denied. 


(254  U.  8.  626) 
No.  570.  CHICAGO  &  NORTH  WESTERN 
RAILWAY  COMPANY,  petitioner,  ▼.  0.  0. 
WHITNACK  PRODUCE  COMPANY.  Oct  25, 
1920.  For  opinion  below,  see  C.  C.  Whitnack 
Produce  Co.  ▼.  Chicago  &  N.  W.  Ry.  CJo.,  178 
N.  W.  177.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Ck>urt  of  the  State  of  Nebraska 
granted. 

(264  U.  8.  647) 
No.  573.  Harry  S.  MEOARTNEY,  petition- 
er, V.  Bainbridge  COLBY,  Secretary  of  State 
of  the  United  States  et  aL  Oct.  25, 1920.  Mo- 
tion to  be  heard  orally  on  petition  for  a  writ 
of  certiorari  refused,  and  petition  for  a  writ 
of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied. 


(264  U.  8.  647) 

No.  576.  J.  E.  BREWER  et  al.,  petitioners, 
V.  POSTAL  TELEGRAPH  CABLE  COMPA- 
NY. Oct  25,  1920.  For  opinion  below,  see 
223  S.  W.  949.  Petition  for  a  writ  of  certi- 
orari to  the  Kansas  City  Court  of  Appeals  «f 
the  State  of  Missouri  denied. 
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(»4  u.  8.  n) 

JOHNSON  V.  STATE  OF  MARYLAND. 

(Argued  Oct  18,  1920.    Decided  Noy.  8, 1920.) 

No.  289. 

Licenses  ^=s»5— State  cannot  reqaira  driver  of 
government  motor  truck  to  procure  license. 

A  state  caxmot  require  the  driver  of  a  gov- 
emment  motor  truclc  carrying  the  mails  over 
its  post  roads  to  procure  a  license  after  satis- 
fying its  officials  of  his  competence  and  paying 
a  fee  therefor,  though  it  could  hold  him  respon- 
sible for  violation  of  its  general  laws  including 
perhaps  its  laws  of  the  road,  since  the  require- 
ment of  a  license  is  an  attempt  to  regulate  the 
doing  of  the  act  he  was  employed  by  the  govern- 
ment to  do,  which  is  beyond  the  power  of  the 
state. 

Mr.  Justice  Pitney  and  Mr.  Justice  McRey- 
nolds,  dissenting. 

In  Error  to  the  Circuit  Ck>iirt  of  Frederick 
County,  State  of  Maryland. 

William  E.  Johnson  was  convicted  of  driv- 
ing a  government  motor  truck  over  a  post 
road  In  Maryland  without  having  obtained  a 
license  from  the  state  and  he  brings  error. 
Reversed. 

Mr.  W.  C.  Herron,  of  Washington,  D.  C,  for 
plaintiff  in  error. 
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*Messrs.  Alexander  Armstrong  and  J.  Pur- 
don  Wright,  both  of  Baltimore,  Md.,  for  the 
State  of  Maryland. 

•B5 

*Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court. 

The  plaintiff  in  error  was  an  employee  of 
the  Post  Office  Department  of  the  United 
States,  and  while  driving  a  government  motor 
truck  in  the  transportation  of  mall  over  a 
post  road  from  Mt.  Airy,  Maryland,  to  Wash- 
ington, was  arrested  in  Maryland,  and  was 
tried,  convicted  and  fined  for  so  driving  with- 
out having  obtained  a  license  from  the  State. 
He  saved  his  constitutional  rights  by  motion 
to  quash,  by  special  pleas  which  were  over- 
ruled upon  demurrer  and  by  motion  in  ar- 
rest of  judgment  The  facts  were  admitted 
and  the  naked  question  is  whether  the  State 
has  power  to  require  such  an  employ^  to  ob- 
tain a  license  by  submitting  to  an  examina- 
tion concerning  his  competence  and  paying 
three  dollars,  before  performing  his  official 
duty  in  obedience  to  superior  command. 

The  cases  upon  the  regulation  of  interstate 
commerce  can  not  be  relied  upon  as  furnish- 
ing an  answer.  They  deal  with  the  conduct 
of  private  persona  in  matters  in  which  the 
States  as  well  as  the  general  government  have 
an  interest  and  which  would  be  wholly  under 
the  control  of  the  States  but  for  the  superven- 
ing destination  and  the  ultimate  purpose  of 
the  acts.  Here  the  question  is  whether  the 
State  can  interrupt  the  acts  of  the  general 
government  Itself.  With  regard  to  taxation, 
no  matter  how  reasonable,  or  how  universal 
and  undlscriminating,  the  State's  inability  to 


interfere  has  he&i  regarded  as  established 
since  McColloch  v.  Maryland,  4  Wheat  810, 
4  L.  Ed.  579.  The  decision  In  that  case  was 
not  put  upon  any  consideration  of  degree  but 
upon  the  entire  absence  of  power  on  the  part 

of  the  *  States  to  touch,  in  that  way  at  least, 
the  instrumentalities  of  the  United  States; 
4  Wheat  429,  430,  4  L.  Ed.  579 ;  and  that  Is 
the  law  today.  Fanners'  &  Mechanics'  Sav- 
ings Bank  v.  Minnesota,  232  U.  S.  516,  525, 
526,  84  Sup.  Ct  354,  58  L.  Ed.  706.  A  UtUe 
later  the  scope  of  the  proposition  as  then  un- 
derstood was  indicated  tn  Osbom  v.  Bank  of 
the  United  States,  9  Wheat  738,  867  (6  L.  Ed. 
204)— 

"Can  a  contractor  for  supplying  a  military 
post  with  provisions,  be  restrained  from  mak- 
ing purchases  within  any  State,  or  from  trans- 
porting the  provisions  to  the  place  at  which  the 
troops  were  stationed?  or  could  he  be  fined  or 
taxed  for  doing  so?  We  have  not  yet  heard 
these  questions  answered  in  the  affirmative." 

In  more  recent  days  the  principle  was  ap- 
plied when  the  governor  of  a  soldier's  home 
was  convicted  for  disregard  of  a  state  law 
concerning  the  use  of  oleomargarine,  while 
furnishing  it  to  the  inmates  of  the  home  as 
part  of  their  rations.  It  was  said  that  the 
Federal  officer  was  not  "subject  to  the  juris- 
diction of  the  State  in  regard  to  those  very 
matters  of  administration  which  are  thus  ap- 
proved by  Federal  authority."  Ohio  v.  Thom- 
as, 173  U.  S.  276,  283,  19  Sup.  Ct  453,  455 
(43  L.  Ed.  699).  It  seems  to  us  that  the  fore- 
going decisions  establish  the  law  governing 
this  case. 

Of  course  an  employee  of  the  United  States 
does  not  secure  a  general  immunity  from 
state  law  while  acting  in  the  course  of  his 
employment.  That  was  decided  long  ago  hy 
Mr.  Justice  Washington  In  United  States  v. 
Hart  Pet  C.  C.  390,  Fed.  Cas.  No.  15,316;  5 
Op.  Attys.  Gen.  554.  It  very  well  may  be 
that,  when  the  United  States  has  not  spoken, 
the  subjection  to  local  law  would  extend  to 
general  rules  that  might  affect  incidentally 
the  mode  of  carrying  out  the  employment — 
as,  for  instance,  a  statute  or  ordinance  reg- 
ulating the  mode  of  turning  at  the  corners 
of  streets.  Commonwealth  y.  Closson,  229 
Mass.  329,  118  N.  E  653,  L.  R.  A.  1918C, 
939.  This  might  stand  on  much  the  same 
footing  as  liability  under  the  common  law  of 
a  state  to  a  person  Injured  by  the  drlyer's 
negligence.  But  even  the  most  unquestionable 
and  most  universally  applicable  of  state  laws^ 
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such  as  those  concem*ing  murder,  will  not  be 
allowed  to  control  the  conduct  of  a  marshal 
of  the  United  States  acting  under  and  in  pur- 
suance of  the  laws  of  the  United  States.  Bz 
parte  Neagle,  135  U.  S.  1,  10  Sup.  Ct  668,  84 
li.  Ed.  55. 

It  seems  to  us  that  the  immunity  of  the  in- 
struments of  the  United  States  from  state 
control  in  the  performance  of  their  dnties  ex- 
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tends  to  a  requirement  that  they  desist  from 
performance  until  they  satisfy  a  state  officer 
upon  examination  that  they  are  competent 
for  a  necessary  part  of  them  and  pay  a  fee 
for  permission  to  go  on.  Such  a  requirement 
does  not  merely  touch  the  Government  serv- 
ants remotely  by  a  general  rule  of  conduct; 
it  lays  hold  of  them  In  their  specific  attempt 
to  obey  orders  and  requires  qualifications  In 
addition  to  those  that  the  Government  has 
pronounced  sufficient.  It  Is  the  duty  of  the 
Department  to  employ  persons  competent  for 
their  work  and  that  duty  It  must  be  presumed 
has  been  performed.  Kelm  v.  United  States, 
177  U.  S.  290,  293,  20  Sup.  Ct  674,  44  L.  Ed. 
774. 
Judgment  reversed. 
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Mr.    Justice    PITNET    and    Mr.    Justice 
McREYNOLDS  dissent 


(264  n.  8.  47) 

PEOPLE  OF  STATE  OF  NEW  YORK  ex  rel. 
TROY   UNION  R.  CO.  v.  MEALY  et  al. 

(Submitted  Oct  21,  1920.    Decided  Nov.  8, 

1920.) 

No.  63. 


CoBStltutlonaJ    law    ^=9137— Statute    limiting 
taxable  value  held  repealable  privilege. 

New  York  Laws  of  1853,  c.  402,  limitiDg 
the  assessment  of  a  union  terminal  company 
within  a  city  to  the  capitalization  of  the  com- 
pany according  to  the  contract  between  the 
eompany  and  the  city,  merely  granted  a  privi- 
lege of  exemption  and  could  be  repealed  as  it 
was  by  Acta  1909,  c  201,  without  impairing 
the  obligations  of  the  contract  in  view  of  a 
subsequent  contract  between  the  dty  and  the 
corporation  showing  that  the  parties  did  not 
consider  that  they  had  an  irrevocable  grant 
and  the  provisions  of  the  New  York  Constitu- 
tion in  force  in  1853  (article  8,  §  1)  that  aU 
general  laws  of  special  acts  pursuant  to  that 
section  might  be  altered  or  repealed. 

In  Error  to  the  Supreme  Court  of  the  State 
of  New  York. 

Certiorari  by  the  People  of  the  State  of 
New  York,  on  the  relation  of  the  Troy  Union 
Railroad  Company,  against  G.  Frank  Mealy 
and  others,  Assessors,  and  Hiram  W.  Gordl- 
nler,  as  Comptroller,  of  the  City  of  Troy,  to 
set  aside  an  assessment  of  dty  taxes.  A  Judg- 
ment denying  relief  prayed  for  (88  Misc.  Bep. 
649,  152  N.  Y.  Supp.  435)  was  affirmed  by  the 
Appellate  Division  of  the  New  York  Supreme 
Court  (179  App.  Dlv.  951,  106  N.  Y.  Supp. 
IIOQ)  and  again  affirmed  by  the  Court  of 
Appeals  (224  N.  Y.  187,  120  N.  B.  155),  and 
petitlimer  brings  error.    Affirmed. 

Messrs.  William  L.  Visscher  and  Lewis  Kl 
Carr,  both  of  Albany,  N.  Y.,  for  plaintiff  In 
error. 

Mr.  QeoTge  B.  Wellington,  of  Troy,  N.  Y., 
tor  defendants  in  error. 
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•Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Ck>urt 

This  was  a  proceeding  in  the  Supreme 
Court  of  New  York  seeking  by  certiorari  to 
review  and  set  aside  an  assessment  of  city 
taxes  upon  the  relator's  property  at  a  valua- 
tion of  one  million  dollars;  the  relator  con- 
tending that  it  had  a  contract  by  virtue  of 
which  the  CJity  of  Troy  and  the  State  were 
limited  to  a  valuation  of  $30,000  for  the  pur- 
poses of  the  tax.  A  referee,  a  single  Judge, 
the  Appellate  Division  of  the  Supreme  Court 
and  the  Court  of  Appeals  successively  have 
decided  against  the  relator's  dalm,  but  it 
brings  the  case  here  on  the  ground  that  an 
attempt  to  repeal  the  statute  upon  which  it 
bases  its  immunity  Impairs  the  obligation  of 
contracts  and  is  void.  88  Misc.  Bep.  649, 
152  N.  Y.  Supp.  435;  179  App.  Dlv.  951,  165 
N.  Y.  Supp.  1109;  224  N.  Y.  187,  120  N. 
E.  155. 

The  case  Is  this.  Li  1851  it  was  desired  to 
establish  a  common  terminal  station  jind 
common  tracks  passing  through  a  portion  of 
the  City  for  four  railroads  then  having  ter- 
mini In  Troy.  An  act  of  that  year,  c  255, 
authorized  the  City  and  the  four  roads  to 
subscribe  for  the  stock  of  a  new  corporation 
to  be  formed  for  that  purpose,  and  the  City 
to  issue  bonds  when  secured  by  a  mortgage 
of  the  new  road  to  be  built  and  by  contract 
of  the  four  subscribing  roads.  In  July,  1851, 
the  contemplated  corporation  was  formed 
with  a  stock  of  $30,000;  it  is  the  relator  in 
this  suit  Then  on  December  3,  1852,  an 
agreement  was  made  by  the  City  of  Troy, 
the  Troy  Union  Ballroad  Company,  and  the 
four  other  railroads,  providing  for  carrying 
out  the  plan,  and  therein  the  City  covenanted 
to  Join  In  an  application  to  the  Legislature  of 
New  York  that  the  new  road  should  be  ex- 
empt from  taxation  upon  an  amount  exceed- 
ing the  present  amount  of  its  capital  stock, 
and,  if  such  law  should  not  be  passed,  to 
refund  the  amount  of  the  city  taxes  for  any 
valuation  exceeding  said  present  stock.  The 
above  mentioned  mortgage  was  executed,  the 
four  roads  gave  the  City  their  covenant  of 
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indemnity  and  ^thereafter  on  June  24,  1853, 
the  desired  act  of  the  Legislature  was  passed. 
Laws  of  1853,  c.  462.    It  provided  that— 

'*for  the  purposes  of  taxation  in  the  City  of 
Troy,  and  in  the  County  of  Bensselaer,  the 
property  of  the  Troy  Union  Ballroad  Company 
shall  be  estimated  and  assessed  (as  the  com- 
mon council  of  said  City  of  Troy,  by  its  con- 
tract with  said  Company,  •  •  •  agreed  that 
the  same  should  be)  at  the  amount  of  the  cap- 
ital stock  of  said  (Company,  and  no  more." 

The  above  mentioned  covenant  of  the  Oity 
and  this  provision  of  the  statute  are  the 
grounds  upon  which  the  relator  founds  its 
claim. 

After  1853  there  was  a  default  in  the  pay- 
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ment  of  the  interest  on  the  bonds  that  had 
been  Issued  by  the  City  nnder  the  agreement 
and  the  City  began  an  action  to  foreclose  the 
mortgage  given  by  the  road  to  secure  it 
Thereupon  in  1858  a  new  contract  was  made 
between  the  parties  concerned  in  which  they 
"for  the  purpose  of  reforming  the  contract 
[made  in  1852]  adopt  this  instead  and  in  place 
of  the  said  contract,  which  is  hereby  annull- 
ed." The  City  of  Troy  agreed  that  if  the  Act 
of  1853  should  be  repealed  at  any  time  it 
would  Join  in  an  application  to  the  Legisla- 
ture, as  in  the  former  contract,  and  covenant- 
ed again  that  if  the  desired  law  should  not 
be  passed  it  would  refund  as  before.  The 
other  arrangements  do  not  need  mention 
here. 

In  1886  and  1887  the  Assessors  of  Troy  as- 
sessed the  Troy  Union  Railroad  Company  for 
$783,984  instead  of  the  agreed  $30,000,  but 
it  was  held  that  the  Company's  property 
above  $30,000  was  exempt  People  ex  rel. 
Troy  Union  R.  R.  Co.  v.  Carter,  52  Hun,  458, 5 
N.  Y.  Supp.  507;  117  N.  Y.  625,  22  N.  E. 
1128.  In  1909,  however,  the  Act  of  1853  was 
repealed.  Acts  of  1909,  c  201.  The  assess- 
ment complained  of  in  this  case  was  made 
since  this  repeal. 

The  Court  of  Appeals  held  that  the  con- 
cession in  the  Act  of  1853  was  spontaneous 
and  belonged  to  the  class  of  privilegia  favor- 
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abilia,  as  it  is  put  in  Christ  Church  v.  ♦Phila- 
delphia County,  24  How.  300,  16  L.  Ed.  602, 
and  therefore  was  subject  to  repeal.  This 
is  a  question  upon  which  we  should  be  slow 
ro  differ  with  a  decision  of  the  New  York 
courts  with  regard  to  a  New  York  corpora- 
tion. It  may  be  that  too  much  stress  was  laid 
upon  the  absence  of  a  consideration  for  the 
exemption  (Wisconsin  &  Michigan  Ry.  Co. 
V.  Powers,  101  U.  S.  379,  385-387,  24  Sup.  Ct 
107,  48  L.  Ed.  229),  and  that  a  fairly  strong 
argument  could  be  made  for  interpreting  the 
grant  of  1853  as  purporting  to  be  coextensive 
with  the  contract  recited  in  that  grant,  wheth- 
er correctly  recited  or  not  It  may  be,  if  it 
were  material,  that  the  contract  of  1858 
should  be  construed  as  a  continuance  of  that 
of  1852  as  reformed  notwithstanding  the  ha- 
bitually inaccurately  used  word  "annulled." 
United  States  v.  McMuUen,  222  U.  S.  460, 
471,  32  Sup.  Ct.  128,  56  L.  Ed.  269.  But 
taking  into  consideration  the  general  attitude 
of  the  Courts  toward  claims  of  exemption, 
adverted  to  by  the  Court  of  Appeals,  the 
fact  that  the  agreement  of  1858  shows  that  the 
parties  concerned  did  not  suppose  that  they 
had  an  irrevocable  grant,  and  especially  the 
fact  that  the  Constitution  of  New  York  in 
force  in  1853,  provided  in  Article  VIII,  §  1, 
that  all  general  laws  and  special  acts  passed 
pursuant  to  that  section  might  be  altered 
or  repealed,  we  are  not  prepared  to  say  that 
the  decision  below  was  wrong.  We  are  deal- 
ing, of  course,  only  with  the  contract  sui>- 


posed  to  be  embodied  in  the  Act  of  1863. 
The  liability  of  the  City  on  its  covenant  to 
refund  taxes  upon  an  assessment  exceeding 
$30,000  was  not  passed  upon  below  and  is 
not  before  us  in  this  case. 
Judgment  affirmed. 


(254  n.  8.  14) 

NEW  YORK  SCAFFOLDING  CO.  v. 
LIEBEL-BINNEY  CONST.  CO. 

(Argued  Oct  7  and  8,  1920.   Decided  Not.  8, 

1920.) 

No.  22. 

Patents  4=»328— Henderson  patent  No.  959,- 
008,  for  scaffold-supporting  means,  held  void 
as  lacking  Invention. 

The  Henderson  patent  No.  959,008,  for 
scaffold-supporting  means,  is  a  substantial  iii>* 
itation  of  the  scaffold-supporting  device  of 
the  prior  Murray  patent  the  variations  being 
only  mechanical,  and  is  void  for  lade  of  pat- 
entable Invention. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit 

Suit  by  the  New  York  Scaffolding  Com- 
pany against  the  liebel-Binney  Construction 
Company.  Decree  for  defendant  was  affirmed 
(243  Fed.  677,  156  0.  0.  A.  275),  and  com- 
plainant brings  certiorari.    Affirmed. 

Messrs.  Frederick  P.  Fish,  of  Boston,  Mass., 
and  Frank  Chase  Somes  and  C.  P.  Goepel, 
both  of  New  York  City,  for  petitioner. 

Messrs.  Robert  H.  Parkinson,  and  Wallace 
R.  Lane,  both  of  Chicago,  111.,  for  respondent. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Suit  for  infringement  by  the  Construction 
Company  of  a  patent  dated  May  10, 1910,  and 
numbered  959,008,  for  new  and  useful  im- 

provements  in  "scaffold-supporting  *mean8," 
granted  to  Ellas  H.  Henderson.  Petitioner 
is  assignee  of  the  patent 

An  injunction  was  prayed,  accounting  of 
profits,  and  damages. 

The  patent  is  in  the  usual  form,  but  a  spe- 
cial manner  of  use  of  the  invention  is  alleged. 
It  is  alleged  that  since  the  acquisition  of  the 
patent  petitioner  has  been  largely  engaged  In 
different  cities  of  the  United  States  in  putting 
the  invention  into  practice,  and  the  manner 
thereof  has  been  to  construct  and  lease  for 
use  to  builders  and  others,  at  a  spedfled 
royalty  or  price  per  week,  the  scaffolds  em- 
bodying the  invention — ^petitioner  retaining 
the  ownership  of  and  title  to  the  scaffolds; 
they  being  returned  to  petitioner  upon  the 
completion  by  the  lessees  of  the  work  for 
which  the  scaffolds  had  been  required. 


^s»Fo>>  other  oases  see  same  topic  and  KBT-NUliBBR  In  all  Key-Numbered  Dlsests  and  Ind 
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The  answer  of  the  Construction  Company 
directly  put  in  issue  certain  of  the  allega- 
tions of  the  petition.  It  admitted,  however, 
the  use  of  scaffolds  which  it  purchased  from 
the  Eclipse  Scaffolding  Company  of  Omaha, 
Neb.,  but  alleged  that  such  scaffolds  did  not 
contain  or  embody  the  invention  protected 
by  patent  No.  959,008,  in  any  way  or  manner. 

It  is  also  alleged  that  petitioner,  some  time 
prior  to  February  21,  1914,  brought  suit  In 
equity  in  the  United  States  District  Court 
for  the  District  of  Nebraska,  against  one 
Egbert  Whitney,  predecessor  in  title  of  the 
Eclipse  Scaffolding  Company,  to  the  scaf- 
folds sold  by  the  latter  company  to  the  Con- 
struction Company,  in  which  suit  infringe- 
ment of  patent  No.  959,008  was  alleged. 

In  that  suit  a  patent  of  one  William  J. 
Murray  was  pleaded,  but  the  Scaffolding 
Company  withdrew  Its  case  as  to  that  patent, 
and  relied  on  claims  1  and  3  of  the  patent  to 
Henderson,  and  the  court  decreed  that  the 
claims  were  void  for  want  of  invention,  and 
it  is  alleged  that  the  Construction  Company 
"is  entitled  to  the  protection  of  said  decree." 

*0n  the  issues  thus  made  by  bill  and  an- 
swer proofis  were  taken,  and  the  court  de- 
creed against  the  patent,  saying  in  its  opin- 
ion that — 

"The  Henderson  patent  has  not  supplanted 
others,  nor  has  the  influence  of  its  owner  been 
exerted  to  that  end.  It  barely  represents  a 
step  in  the  art.  It  does  not  disclose  inven- 
tion." 

And  farther: 

"In  view  of  the  conclusion  reached  by  this 
coart  that  claims  1  and  3  of  the  patent  in  suit 
are  invalid,  it  is  unnecessary  to  do  more  than 
touch  upon  the  matter  of  infringement.  The 
evidence  of  infringement  is  meager,  and  yet, 
if  the  claims  of  patent  in  suit  were  to  be  held 
valid,  with  a  range  of  equivalents.  Infringement 
would  be  found."  243  Fed.  577,  156  C.  C.  A. 
276. 

The  decree  was  affirmed  by  the  Circuit 
Court  of  Appeals.  243  Fed.  677,  156  C.  C.  A. 
276. 

The  Construction  Company  pleaded  in  de- 
fense, as  we  have  said,  the  decree  of  the 
District  Court  of  Nebraska  in  the  suit  of 
petitioner  against  Egbert  Whitney ;  but  that 
decree  was  reversed  by  the  Circuit  Court  of 
Appeals.  224  Fed.  452, 140  0.  C.  A.  13a  The 
reversal  and  the  opinion  of  the  Circuit  Court 
of  Appeals  thereon  are  much  relied  on  In  this 
suit,  and  we  may  say  constituted  the  induce- 
ment to  issue  certiorari.  It  is  seemingly 
antithetical  to  the  opinion  and  Judgment  un- 
der review,  and  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  felt  and  expressed  the 
embarrassment  of  "disturbing  the  force  of  a 
decision  of  a  court  of  co-ordinate  jurisdic- 
tion," "formed  upon  precisely  the  same  issue 
and  upon  substantially  the  same  facts."  The 
court,  however,  felt  constrained  to  an  ''op- 


posite Judgment,"  and  decided  that  Hender- 
son made  but  "formal  changes"  in  the  prior 
art,  which  involved  no  invention,  and  af- 
firmed the  decree  of  the  District  Court. 

Necessarily  for  an  estimate  of  Henderson's 
patent  we  must  consider  the  prior  art.  It  is 
detailed  by  witnesses,  explained  by  counsel, 
and  illustrated.  Specific  descriptions  are 
not  necessary.  We  may  refer  to  our  own 
observation  of  the  first  forms  of  scaffolding. 

•27 

To  quote  'District  Judge  Orr: 

'^Originally,  scaffolding  was  made  to  rest  up- 
on the  ground  and  was  increased  in  height  as 
the  building  of  the  structure  demanded." 

The  first  forms  of  scaffolding  which  con- 
stituted the  prior  art  are  described  by  a  wit- 
ness as — 

*'the  thrust-out  scaffold,  the  pull  scaffold,  the 
timber  scaffold;  that  they  were  built  right  up 
to  the  front  of  the  building.' 


»f 


In  1900,  he  testified: 

"A  new  device  came  on  the  market,  or  a 
new  structure,  and  in  place  of  building  up  from 
the  ground,  they  hung  a  rigid  iron  frame  from 
the  upper  stories  of  the  building;  that  could  be 
used  on  three  or  four  stories  sometimes.  It  was 
heavy,  inconvenient  to  handle,  and  did  not  meet 
with  very  great  success,  although  it  did  seem  an 
improvement  over  the  old  poles.  Then  there 
came  another  form  of  scaffolding,  which  was  a 
suspended  wire  platform  scaffold,  suspending  the 
wires  from  the  top  of  the  building.  *  •  • 
Then  there  came  the  Cavanagh  overhead  scaf- 
folding machine.  •  *  •  That  machine  be- 
came fairly  well  used,  after  being  introduced, 
and  was  apparently  a  great  improvement  over 
any  other.  Then  Murray  came  in  the  market 
with  his  platform  machine;  a  machine  operated 
from  the  platform,  the  fastening  of  the  wire  that 
supported  the  platform  being  from  above,  the 
wire  being  secured  to  the  outriggers  from  the 
upper  part  of  the  building.  Then  the  Hender- 
son machine,  supported  by  cables  from  the  up- 
per part  of  the  building,  and  similar  in  a  great 
many  respects,  except  that  the  machines  were 
placed  in  the  opposite  position,  enabling  you 
to  make  a  scaffold  any  width,  which  would 
seem  to  be  the  latest." 

The  Murray  patent,  therefore,  is  the  step 
in  the  prior  art  preceding  that  made  by  Hen- 
derson, and  a  comparison  of  the  latter's 
patent  with  it,  the  Murray  patent,  is  im- 
mediately indicated. 

Murray  describes  his  invention  to  be  of 
"new  and  useful  Improvements  In  adjustable 
scaffolds."    The  object  of  It,  he  said,  was  to 

provide  such  a  scaffold  as  would  *'*permit 
of  adjustment  at  any  height  during  the  con- 
struction of  a  building  or  the  repair  thereof." 
And  he  claimed: 

'*The  combination,  with  two  bars  having  means 
for  detachably  securing  them  to  a  building,  of 
a  platform,  frames  on  said  platform  carrying 
means  operable  from  the  platform,  and  having 
connections  adapted  to  be  connected  to  one  of 
said  bars  for  raising  the  platform,  and  support- 
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Aug  means  on  Bald  frames  extending  above  the 
said  bar,  when  the  platform  has  been  fully 
raised  and  adapted  to  detachably  engage  said 
bar  and  rigidly  support  the  platform  there- 
from, whereby  the  platform  may  be  connected 
to  one  bar  by  the  raising  means  and  raised  to 
a  level  to  engage  the  supporting  means  with 
said  bar,  and  may  then  reuMiin  supported  by 
said  bar,  while  the  other  bar  is  placed  at  a 
higher  level  and  the  raising  means  secured  to 
the  latter;  the  bars  thus  becoming  alternately 
points  of  raising  support  and  of  rigid  support 
for  the  platforms. 


t> 


The  following  U  the  Ulnstratlye  diagram 
of  the  claim : 


so  much  for  itself  as  for  what  it  permits.  It 
permits,  according  to  counsel  a  "hinged  or 
loose  Jointed  connection  between  the  putlog 
(called  In  the  claims  **cro6sbeams")  and  the 
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^frames  that  support  the  putlog  and  the  hoist- 
ing mechanism,"  and  counsel  say  that  this 
is  a  "separate  and  distinct  entity  from  the 
elements  of  the  Murray  patent,  differing  In 
structure,  function,  and  result  produced." 
And  of  this  it  is  insisted  there  was  no  sug- 
gestion in  the  Murray  patent;  it  containing 
but  a  single  claim  and  a  single  idea,  "the 
idea  of  supporting  the  scaffold  to  outriggers 
by  means  of  auxiliary  bars  or  rods/'  ao  that 


(This  out  appaan  on  page  29  of  264  U.  B.  Reports) 

XI 


Henderson  describes  his  invention  as  "cer- 
tain new  and  improved  scaffoldnsupporting 
means,**  and  further  says  it  relates  "to  an 
improved  means  for  supporting  scaffolds  used 
in  connection  with  the  construction  of  build- 
ings and  their  repair.**  In  other  words,  the 
patent  is,  as  the  Murray  patent  is,  for  im- 
provement of  scaffold-supporting  means.  And 
the  details  given  by  Murray,  or  necessarily 
impUed  by  him,  and  the  Inevitable  adjuncts 
''of  crossbeam  and  floor  piece"  are  made  ele- 
ments in  the  combinations  claimed  in  three 
claims.  There  is  a  change  from  the  Murray 
hoisting  device,  and  it  is  described  to  con- 
sist— 

"of  a  continuous  U-shaped  metal  bar  extend- 
ing around  the  under  side  of  and  upward  from 
the  associated   beam.    •    •    • " 

The  continuity  of  metal  is  the  novel  ele- 
m^kt  asserted.     Counsel  emphasize  it,  not 


the  platform  or  scaffold  by  the  lengthening 
of  the  cables  can  be  raised  to  a  greater 
height  than  before.  In  other  words,  the  as- 
sertion is  that  Murray  invented  nothing  and 
saw  nothing  in  his  device  but  means  of 
raising  the  scaffold,  and,   to  use  counsel's 

•80 

word,  all  other  "functions"  were  ^beyond  his 
vision.  Or  again,  and  to  bring  out  clearly 
counsel's  contention: 

"Henderson  did  not  do  what  Murray  did. 
Murray  provided  means  for  supporting  a  plat- 
form temporarily  on  one  set  of  outriggers  while 
the  cables  were  being  adjusted  to  a  higher  set 
of  outriggers.  That  is  all  Murray  did,  and  that 
was  embodied  in  the  one  claim  of  the  patent, 
and  that  is  what  Henderson  did  not  do.  Mur- 
ray, on  the  other  hand^  never  suggested  the 
idea  of  making  a  hinge  or  flexible  connection 
between  the  putlogs  and  their  supporting 
frames.*' 
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The  utility  of  this  construction  U  the  final 
.assertion,  and  that  the  continuity  of  metal 
-of  the  stirrup  adds  strength,  and  the  loose 
jointed  connection  of  the  putlogs  with  if 
;glves  "flexibility  longitudinally  and  trans- 
-versely  of  the  platform"  and  "enables  the 
-operator  to  raise  the  scaffold  machines  one  at 
41  time,  allowing  the  putlogs  to  tip  or  hinge 
-over  the  support  of  the  U-frame,  leaving 
•the  machine  to  stand  erect  at  all  times."  The 
4idvantage  of  this  is  emphasized  in  various 
ways,  and  the  construction,  It  is  insisted, 
<luotlng  the  patent  "secures  the  greatest 
possible  amount  of  security." 

Claims  1  and  3  are  inserted  in  the  margin.^ 
The  following  la   an   illustration  of   them 
taken  from  brief  of  counsel: 
<Cnils  eut  appean  on  page  tl  of  tf4  U.  8.  Reports) 


•«4liii«  M|CMIi4*|r 


ovrwuM 


«»  SMknO  'KAMI 


It  is  further  contended  that  the  arrange- 
ment of  the  hoisting  device  parallel  to  a 

building,  instead  of  at  right  angles  *to  It,  as 
in  the  Murray  patent,  gives  more  room  to  the 
working  masons  and  mechanics,  and  therefore 
contributes  to  their  security.  This  advantage 
was  asserted  in  the  patent ;  the  others  were 
not,  nor  displayed  or  counted  on.  They, 
however,  may  be  conceded.  The  fact  of  non- 
display  In  the  patent  while  it  does  not  mili- 
tate against  his  claims  for  the  advantages, 
-causes  surprise  at  least,  considering  the  em- 
phasis that  is  now  put  upon  them,  and  the 
Assertion  that  they  distinguish  and  make  su- 
perior his  mechanisms  to  all  that  preceded 
them.     However  we  may  concede  to  coun- 

*  *'L  A  flcaffold  consisting  in  the  oombinstlon  of 
•crossbeams,  floor  pieces  extending  between  such 
beams,  and  a  hoisting  device  associated  with  each 
-«nd  of  each  beam,  each  hoisting  device  consisting 
-of  a  oontlnuous  U-shaped  metal  bar  extending 
around  the  under  side  of  and  upward  from  the  as- 
sociated beam,  and  a  hoisting  drum  rotatably  sup- 
ported by  the  side  members  of  such  bar." 

"S.  A  scaffold  consisting  of  a  plurality  of  U-shaped 
bars  arranged  in  pairs,  a  crossbeam  laid  in  and  ex- 
tending between  each  pair  of  such  U-shaped  bars, 
.m  floor  laid  upon  said  crossbeam,  a  drum  rotatably 
supported  between  the  upwardly  extending  side 
oiembers  of  each  of  ssid  U-shaped  bars,  and  means 
•of  controUing  the  rotation  of  said  drum." 


sel,  for  the  sake  of  the  argument,  all  of  the 
uses  and  excellencies  of  the  patent,  even 
though  not  discerned  by  Henderson ;  but  his 
pretensions,  whether  at  first  hand  or  second, 
his  or  those  of  his  counsel,  must  be  subject- 
ed to  the  test  and  estimate  of  the  prior  art, 
and,  so  subjecting  them,  we  can  discern  no 
exercise  of  invention.  The  changes  were 
simply  mechanical,  easy  to  discern  and  as 
easy  to  make,  incidental  entirely  to  the  main 
idea  of  Murray  which  was  as  was  declared 
by  him  to  provide  a  scaffold  that  would 
'^permit  of  adjustment  at  any  height  during 
the  construction  of  a  building  or  the  repair- 
ing thereof" — a  scaffold   which   might   "be 

readily  moved  from  one  ^position  to  another 
by  the  workmen  thereon  without  interfering 
materially  with  the  work  being  performed,'' 
and  one  "in  which  different  supports  are 
employed,"  and  "in  which  the  shifting  from 
one  set  of  supports  to  another  set"  might 
"be  accomplished  without  interfering  in  any 
degree  with  the  workmen  thereon,  or  their 
work."  A  glance  at  the  diagram  which  we 
have  given  will  show  that  he  acconqplished 
his  purpose  and  the  way  he  accomplished 
it;  a  glance  at  the  diagram  we  have  given 
of  the  Henderson  device  will  show  that  it 
is  a  substantial  imitation  of  Murray's  scaf- 
fold, the  variations  being  only  mechanical. 
The  chief  difficulty  we  have  found  in  the 
case  is  the  plausibility  of  the  arguments  of 
counsel,  and  that  it  secured  the  assent  of 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  and  other  courts,  and  strength  from 
such  assent 
Decree  affirmed. 


(S4  n.  8.  SS) 
NEW  YORK  SCAFFOLDING  CO.  V.  CHAIN 

BELT  CO.  et  al. 

(Argued  Oct.  7  and  8,  1920.    Decided  Nov.  8, 

1920.) 

No.  23. 

Patents  «=»  1 72— Patentee  entitled  to  benellt 
of  formal  changes. 
A  patentee  is  entitled  to  all  of  the  benefit 
that  he  claimed  for  his  device  or  that  can  be 
given  to  it  by  formal  changes. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit. 

Suit  by  the  New  York  Scaffolding  Com- 
pany against  the  Chain  Belt  Company  and 
Egbert  Whitney.  Decree  for  complainant 
was  reversed  (245  Fed.  747),  and  complainant 
brings  certiorari  Decree  of  District  Court 
reversed,  and  case  remanded. 

•8S 

•Messrs.  Frederick  P.  Fish,  of  Boston. 
Mass.,  Frank  Chase  Somes,  of  Washington,  D. 
C,  and  C.  P.  Qoepel,  of  New  York  City,  for 
petitioner. 


^E»For  other  oases  see  same  toplo  and  KBY^NUMBBR  In  all  Kty-Numtterad  Digests  and  Indsxoa 
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Messrs.  Robert  H.  Parkinson  and  Wallace 
B.  Lane,  both  of  Chicago,  111.,  for  respond- 
ents. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Suit  by  petitioner  against  Chain  Belt  Com- 
pany et  al.  for  Infringment  of  a  patent  con- 
sidered in  No.  22.  The  bill  contains  the  usual 
allegaticms,  and  prays  for  an  accounting,  for 
lamages,  and  injunctions,  preliminary  and 
Qnal. 

A  copy  of  the  opinion  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  the  suit 
of  the  Scaffold  Company  against  Egbert 
Whitney,  expressing  the  Judgment  of  the 
court  sustaining  the  validity  of  the  patent 
'  and  adjudging  Whitney  to  be  an  Infringer 
of  It,  is  attached  to  the  blU. 

The  answer  denied  invention  and  sets  forth 
a  number  of  patents  as  anticipations,  among 
others,  a  patent  to  William  Murray.  A  dis- 
missal of  the  suit  was  prayed. 

A  trial  was  had  upon  the  Issues  thus  made, 
which  resulted  In  an  interlocutory  decree 
awarding  an  injunction,  adjudging  infringe- 
ment, and  an  accounting. 

The  Injunction  decreed  is  as  follows: 

"That  an  injunction  be  issued  under  the  seal 
of  this  court  unto  the  said  Chain  Belt  Compa- 
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ny,  and  the  said  Egbert  Whitney,  •enjoining 
them,  and  each  of  them,  their  several  agents, 
officers,  employes,  and  all  persons  in  privity 
with  them,  and  each  of  them,  from  making  or 
selling,  or  causing  to  be  made  or  sold,  the  ma- 
chine known  as  'Whitney  Scaffold  Hoist  Ma- 
chines' and  'Little  Wonder'  machines,  to  be 
used  in  the  combinations  of  claims  1  and  3  of 
said  U.  S.  patent  No.  969,008,  or  from  using 
or  causing  said  machines  to  be  used  in  the 
combinations  of  said  claims,  or  from  infringing 
upon  said  claims  in  any  manner  whatsoever." 

The  Circuit  Court  of  Appeals  agreed  with 
the  District  Court  that  the  Henderson  patent 
exhibited  invention,  expressing  the  view, 
however,  that,  while  its  advance  was  slight,  it 
was  "not  so  wholly  wanting  in  invention  or 
novelty  as  to  Justify  a  finding  contrary  to  the 
presumptive  validity  of  the  grant  to  him." 
The  court  fortified  its  views  by  the  decision 
of  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit  in  New  York  Scaffolding  Co.  v.  Whit- 
ney, 224  Fed.  452,  140  C.  C.  A.  138,  citing, 
however,  to  the  contrary,  the  decision  of  the 
Circuit  Court  of  Appeals  of  the  Third  Circuit, 
in  New  York  Scaffolding  Co.  v.  Liebel-Blnney 
Construction  Co.,  243  Fed.  577,  156  C.  C.  A. 
275,  the  decision  we  have  Just  affirmed.  254 
U.  S.  32,  41  Sup.  Ct.  21,  65  L.  Ed. , 

The  court,  however,  decided  that  the  de- 
cree was  "erroneous  in  finding  infringement 
in  the  manufacture  or  sale  or  in  any  use  of 
the  Little  Wonder  machine."  The  decree  of 
the  District  Court  was  reversed,  with  di- 
rections to  enter  a  decree  in  accordance  with 
the  views  expressed. 

The  Henderson  patent  was  made  the  basis 


of  recovery  in  New  York  Scaffolding  Co.  v. 
Liebel-Binney  Construction  Co.,  No.  22,  Just- 
decided,  and  there  we  estimated  its  inventive 
quality  as  tested  by  the  prior  art,  and  as  rep- 
resentative of  that  we  took  the  patent  of  WIU 
Ham  Murray,  accepting  it  as  an  advance  up- 
on the  prior  art. 

We  need  only  add  to  what  was  there  said 
that  our  conclusion  Is  confirmed  by  Hender- 
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son's  testimony,  which  ♦we  insert  in  the  mar- 
gin somewhat  fully,  as  It  cannot  be  ade- 
quately  represented   In   condensation   or  by 

•36 

paraphrase.i    ♦From  his  testimony  It  Is  cer- 


^  After  stating  the  schools  and  ooUeges  he  had  at- 
tended, and  that  he  was  admitted  to  the  bar  in  1910. 
he  testified  as  follows : 

"Q.  8.  Will  you  state  when  you  first  acquired  any 
knowledge  of  the  scaffolding  business  and  how  it 
came  about? 

"A.  The  first  time  I  had  any  occasion  to  con- 
sider scaffolding  on  buildings  was  about  in  Feb- 
ruary, 191(V— February,  1909.  I  was  having  dinner 
with  Mr.  Merrill,  then  president  of  the  Noel  Con- 
itructlon  Company,  and  I  explained  to  Mr.  Merrill 
a  certain  gas  engine  I  was  designing,  attempting 
to  get  a  patent  at  that  time,  and  Mr.  Merrill, 
whom  I  had  known  while  I  was  at  the  Academy 
at  Annapolis,  put  up  to  me  a  proposition  of  scaf- 
folding on  the  city  hall,  which  the  Noel  Construc- 
tion Company  was  then  building  In  Chicago,  and 
explained  to  me  the  great  expense  of  building  up 
a  scaffold  from  the  ground,  and  stated  that  It  was 
much  more  convenient  and  cheaper  to  scaffold  by 
swinging  the  scaffold  from  an  overhead  outrigger. 
He  said  there  was  such  a  scaffold  In  use  and  be- 
ing put  up  by  a  New  York  concern,  but  that  the 
rental  charged  by  the  New  York  concern  was  pro- 
hibitory of  its  use  on  the  city  hall,  and  said  wltb 
my  mechanical  training  I  ought  to  be  able  to  de- 
vise a  means  of  swinging  a  scaffold,  and  instruct- 
ed me  to  go  ahead  and  see  what  I  could  do. 

"A.  This  was  in  February.  1909." 

He  further  testified  that  Mr.  Merrill  called  his 
attention  to  devices  that  were  then  In  use  In  Chi- 
cago at  the  Blackstone  Hotel  and  that  shortly  aft- 
er he  went  down  to  the  hotel. 

He  further  testified: 

"A.  On  the  north  side  of  the  building  there  waa 
a  scaffold  suspended  by  overhead  outriggers,  cables 
led  down  to  a  drum,  the  cable  passed  over  a  little 
pulley  wheel  on  the  top  cross  member  of  the  scaf- 
fold down  to  a  drum,  and  the  drums  were  In  pairs 
opposite  at  right  angles  to  the  building.  These 
drums  were  supported  above  a  U-frame  which  was 
held  in  place,  bolted,  with  two  angle  Irons,  the 
bolts  passed  through  the  U-frame,  and  then  the 
planking  were  laid  along  the  scaffold  on  top  of 
the  angle  irons  which  was  bolted  to  the  U-frames 
and  the  drums  were  operated  by  means  of  the  ratch- 
et  lever,  to  which  the  men  put  a  pipe,  making 
an  extension,  and  pumped  it  up  and  down. 

"Q.  13.  Just  how  were  the  putlogs  supported  rel- 
ative to  the  U-frame  concerning  which  you  have 
testified? 

"A.  The  putlogs  were  bolted  alongside  of  the 
U-frame  and  the  bolts  passed  through  the  U-frame. 

'*Q.  14.  Did  you  see  the  machines  operate? 

"A.  Yes ;  the  men  were  laying  brick  along  the 
scaffold ;  a  couple  of  laborers  hoisted  one  end  of 
the  scaffold. 

"Q.  16.  So  you  saw  It  raised  during  the  time  you 
were  there? 

••A.  Yes.  sir. 

"Q.  16.  At  that  time  had  you  done  any  work  on 
what  later  developed  into  your  patent  In  suit? 

"A.  I  had  not" 

And  further: 

"A.  I  didn't  do  anything  further  until  about  the* 
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tain  that  his  scaffold  did  not  cause  him 
sleepless  nights  or  laborious  dajrs.  He  was 
not  experienced  in  the  art  of  which  it  is  an 
example.  It  may  be  that  the  conceptions  of 
invention  cannot  be  tested  by  such,  or  by 
moments  of  time,  and  that  originality  does 
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not  *need  the  aid  or  delay  of  drudgery;  but 
one  is  forced  to  think  that,  where  a  change 
is  readily  made  in  any  composite  instrumen- 
tality, the  change  is  not  the  prompting  or 
product  of  invention.  Indeed,  It  is  a  common 
experience  in  patent  cases  that  mere  mechani- 
cal facility  can  alter  or  change  the  form  in 
which  originality  and  merit  expressed  them- 
selves, and  assert  for  it  the  claim  of  invention. 
Tills  case  Is  an  example  of  such  pretension. 
We  may  repeat  counsel's  question,  and  ask: 
What  did  Henderson  do  that  Murray  did  not 
do?  He  made  the  U-frame  which  supported 
the  hoisting  device  of  continuous  metal,  in- 
stead, as  Murray  did,  of  several  pieces  riv- 
eted together,  and  in  the  stirrup  which  It 


formed   he   rested    the   putlogs    or    beams,  i  vice.    In  this  both  courts  erred,  and  the  de- 


loosely  making  a  hinged  Joint  connection  be- 
tween the  stirrup  and  the  hoisting  machines, 
with  a  resulting  flexibility.  This  conse- 
quence and  its  advantage,  if  It  have  such,' 
it  is  admitted  he  did  not  discern,  and  nat- 
urally.   His  purpose  was  evasion.    To  eva- 

mlddle  of  May.  Mr.  Merrill  called  me  up  and 
asked  me  to  come  down  to  tbe  office.  I  went  down, 
and  he  asked  mt  if  I  had  a  scaffold  ready  for  him» 
or  had  any  ideas.  I  told  him,  'No;  that  I  had  not.' 
He  said,  'I  haye  been  depending  upon  you  to  de- 
sign something,  and  I  have  got  to  have  something. 
So  he  called  in  Mr.  Peterson,  the  superintendent, 
took  me  over  to  the  city  hall,  and  showed  me  the 
waU  he  wanted  to  scaffold  in  the  court  there,  and 
I  then  went  oyer  to  Carpenter  A  Ck).  and  inspected 
some  winches  he  had  there,  to  see  if  it  was  prac- 
ticable to  bolt  tbe  winches  to  wooden  putlogs.  And, 
owing  to  the  fact  that  Carpenter  A  Co.  wanted  more 
money  than  Merrill  could  pay,  for  scaffold,  didn't 
make  a  deal  with  him.  Then  I  went  home  and 
made  up  the  design  for  the  scaffold  that  I  subse- 
quently applied  for  a  palLent  on,  and  took  it  down 
to  Brown  A  Williams'  tfttomeyi,  and  asked  them 
if  I  could  get  a  patent  on  It.  They  thought  I 
oovld.  Mr.  MerriU  said  he  would  haye  Parker  A 
Cart«r  investigata  If  ther«  would  be  no  infringe- 


sion  he  was  prompted.  Beyond  what  was 
necessary  to  that  he  exerted  no  vision  or 
conception.  He  had  had  no  experience  In 
the  art,  and  what  knowledge  of  the  Murray 
scaffolding  he  had  was  obtained  by  a  30  min- 
utes' observation  of  it  In  operation.  We 
yield  to  the  assertion  of  counsel  that  he  can- 
not be  deprived  of  an  advantage  because  he 
did  not  discern  It,  but  the  same  concession 
must  be  given  to  Murray.  He  was  entitled 
to  all  of  the  benefit  that  he  claimed  for  his 
device,  or  that  can  be  given  to  It  by  formal 
(dianges. 

It  will  be  observed  that  the  Circuit  Court 
of  Appeals  and  the  District  Court  disagreed 
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in  their  views  of  the  reflation  of  the  little 
Wonder  machine  to  the  Henderson  device — 
the  latter  considering  It  an  Infringement; 
the  former  determining  otherwise,  and  to 
that  extent  reversing  the  decree  of  the  Dis- 
trict Court  Both  courts,  however,  concurred 
in  ascribing  invention  to  the  Henderson  de- 


cree of  the  District  Court  is  therefore  re- 
versed, and  the  case  remanded  to  that  court, 
with  directions  to  dismiss  the  bill  of  com- 
plaint, on  the  ground  that  the  Henderson  pat- 
ent is  invalid;  it  exhibiting  no  Invention. 
So  ordered. 

ment  on  the  winch,  and  instead  of  bolting  the 
windlass  to  the  putlog,  I  found  I  could  utilize  piec- 
es of  2x10  around  the  building  for  putlogs  and 
place  them  in  the  U-frame,  and  would  make  the 
scaffolds  easier  to  put  Into  the  building  and  much 
simpler  to  dismantle— to  take  off. 

"Q.  ^.  Where  did  you  get  your  knowledge  of 
the  U-frame  being  used  in  this  line  of  work? 

"A.  I  saw  U-frames  on  the  Blackstont  Hotel.  It 
was  just  an  ordinary  stirrup." 

■There  is  a  denial  of  adyantage,  and  it  was  ad- 
mitted at  the  argument  that  rigidity  of  the  put- 
log and  frame  was  sometimes  resorted  to.  Coun- 
sel tried  to  minimize  the  necessity  or  practice  by 
saying  that  it  was  accomplished  by  a  tenpenny 
nail.  Manifestly  it  was  the  effect  and  ita  neces- 
sity or  adyantage  which  were  important,  not  the 
means  of  their  accomplishment,  and  the  necessity 
or  adyantage  cannot  be  estimated  by  the  sIjm  of 
the  naU. 
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(254  n.  8.  vn 
SEABOARD  AIR  LINE  RY.  CO.  et  al.  v. 
UNITED  STATES  et  ai. 

(Argued  Oct  8  and  11,  1920.    Decided  Noy. 

8,  1920.) 

No.  27. 

1.  Carriers  ^=s>32(2)— Free  switching  on  ship- 
ments only  from  competitive  points  to  In- 
dustries on  competitive  lines  unlawful. 

The  practice  of  three  carriers  as  to  traf- 
fic from  points  south  of  Richmond,  whereby 
each  absorbed,  for  shipments  from  competitive 
points  only,  switching  charges  to  industries  in 
Richmond  on  the  lines  of  such  carriers  and 
similarly  located  with  regard  to  the  interchange 
tracks  of  the  three  carriers,  but  refused  to 
absorb  the  switching  charge  on  deliveries  to 
similarly  located  industries  on  noncompetitive 
lines,  held  a  violation  of  Interstate  Commerce 
Act,  §  2  (Ck>mp.  St  §  8564),  not  being  a  like 
and  contemporaneous  service  of  a  like  kind 
of  traffic  under  similar  circumstances  and  con- 
ditions. 

2.  Commerce  <=>95  —  Findings  of  Interstate 
Commerce  Commission  as  to  what  Is  discrim- 
ination binding,  If  not  arbitrary. 

The  findings  of  the  Interstate  Commerce 
O>mmis8ion  on  questions  of  discrimination  in 
service  can  be  disturbed  by  judicial  decree  only 
where  its  action  is  arbitrary  or  transcends  the 
legitimate  bounds  of  its  authority. 

3.  Commerce  ^=»88  —  Ruling  by  Interstate 
Commerce  Commission  as  to  disorl  ml  nation 
held  not  beyond  Its  authority. 

The  condemnation  by  the  Interstate  Com- 
merce Commission  of  a  practice  of  certain 
competing  carriers  of  absorbing  switching 
charges  only  when  the  line-haul  carrier  com- 
petes with  the  switching  line,  and  refusing  to 
absorb  such  charges  when  there  is  no  such 
competition,  as  being  a  violation  of  Act  to  Reg- 
ulate Commerce,  §  2  (Comp.  St.  §  8564),  held 
not  arbitrary  in  character  or  beyond  the  com- 
mission's authority;  the  ruling  being  limited  to 
cases  in  which,  or  to  the  extent  to  which,  the 
service  is  similar. 

Appeal  from  the  District  Court  of  the 
United  States  for  Eastern  District  of  Vir- 
ginia. 

Petition  by  the  Seaboard  Air  line  Railway 
Company  and  others  against  the  United 
States  and  others,  to  enjoin  an  order  of  the 
Interstate  Commerce  Commission.  From  a 
denial  of  the  petition,  and  dismissal  of  the 
biU  (249  Fed.  368,  162  C.  C.  A.  140),  peti- 
tioners appeal.    Affirmed. 
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^Messrs.  Claudian  B.  Northrop,  of  Chevy 
Chase,  Md.,  and  Frank  W.  Qwathmey  and 
B.  Walton  Moore,  both  of  Washington,  D.  C, 
for  appellants. 

Mr.  Blackburn  Esterline,  of  Washington, 
D.  C,  for  the  United  States. 

Mr.  Charles  W.  Needham,  of  Washington, 
D.  C,  for  Interst.  Com.  Com'n. 
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*Mr.  Justice  DAY  deliyered  the  opinion  of 
the  Court 

In  this  case  a  petition  was  filed  in  the- 
Dlstrict  Court  of  the  United  States  for  the- 
Eastern  District  of  Virginia  to  enjoin  an. 
order  of  the  Interstate  Commerce  Commission 
concerning  the  absorption  of  switching 
charges  on  the  lines  of  the  Seaboard  Air 
Line  Railway  Company,  the  Seaboard  Air 
Line  Railway,  Southern  Railway  Company, 
and  Atlantic  Coast  Line  Railway  Company* 
within  the  switching  limits  of  these  roads 
as  established  at  Richmond,  Va. 

[1j  The  Commission's  order  was  made  up- 
on a  petition  of  the  Richmond  Chamber  of 
Commerce,  averring  that  the  practice  of  the 
railroads  was  discriminatory  and  unlawful, 
and  violative  of  section  2  of  the  Act  to  Regu- 
late Commerce.  From  the  facts  found  by  the 
Commission  it  appears  that  the  appellant 
railroad  companies  bring  freight  from  the 
South  to  Richmond,  Vsl.,  where  the  same  is 
delivered  to  industries  in  the  switching  limits 
of  that  city.  If  the  freight  is  received  at  a 
point  served  by  any  two  or  more  of  the 
carriers,  the  switching  charge  is  absorbed  if 
the  freight  be  delivered  on  the  line  of  either ; 
but  if  the  delivery  is  to  an  industry  served 
only  by  a  noncompetitive  carrier  the  switch- 
ing charge  is  not  absorbed.  The  Commission 
illustrated  the  point  by  an  example: 

"Oxford,  N.  C,  is  a  point  reached  both  by 
the  Southern  and  the  Seaboard,  but  not  by  the 
Chesapeake  &  Ohio.  Norlina,  N.  C,  is  a  local 
point  on  the  Seaboard.  Assume  that  industries 
A,  B,  and  C  [referring  to  a  diagram]  on  the 
Seaboard,  the  Southern,  and  the  Chesapeake 
&  Ohio,  respectively,  are  similarly  located 
with  regard  to  the  interchange  tracks  of  the 
three  carriers  at  Richmond.  On  traffic  from 
Oxford  to  industry  B  on  the  Southern,  the 
Seaboard  will  absorb  the  Southern's  switching 
charges.  But  on  traffic  from  Oxford  to  indus- 
try C,  on  the  Chesapeake  &  Ohio,  the  Seaboard 
refuses   to   absorb   the   Chesapeake  &   Ohio's 
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switching  ^charges.  On  traffic  from  and  to  N<»- 
lina,  a  local  point,  however,  the  Seaboard  re- 
fuses to  absorb  all  switching  charges  what- 
soever to  any  off-line  industry." 

The  order  complained  of  directed  the  three 
carriers  to  cease  and  desist,  on  or  before 
August  1,  1017,  and  thereafter  to  abstain, 
from  absorbing  switching  charges  on  certain 
interstate  carload  freight  at  Richmond,  Va., 
while  refusing  to  absorb  such  charges  on 
like  carload  shipments  for  a  like  and  contem- 
poraneous service  under  substantially  simi- 
lar circumstances  and  conditions ;  such  prac- 
tices having  been  found  in  a  supplemental 
report  to  be  unjustly  discriminatory  and  un- 
lawful within  section  2  of  the  Act  to  Regu- 
late Commerce,  and — 

"to  establish,  on  or  before  August  1,  1917, 
*  *  *  and  thereafter  to  maintain  and  apply 
uniform  regulations  and  practices  for  the  ab«- 
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sorption  of  charges  for  the  switching  of  in- 
terstate carload  freight  at  Richmond,  Va.,  and 
to  collect  no  higher  rates  or  charges  from 
shippers  and  receivers  of  such  carload  freight 
at  Kichmondt  Va.,  than  they  contemporaneously 
-collect  from  any  other  shipper  or  receiver  of 
such  carload  freight  at  Richmond,  Va.,  for  a 
like  and  contemporaneous  service  under  sub- 
stantially similar  circumstances  and  condi- 
tions."   44  Interst.  Com.  Com'n  R.  455. 

The  District  Court  denied  the  application 
for  an  injunction,  and  ordered  that  the  peti- 
tion be  dismissed.    249  Fed.  368. 

The  contention  of  the  appellants  is  that  the 
carriage  is  not  a  like  and  contemporaneous 
service  In  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circum- 
stances and  conditions. 

Section  2  of  the  Act  to  Regulate  Commerce 
{provides : 

'*That  if  any  common  carrier  subject  to  the 
.provisions  of  this  act  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback, 
•or  other  device,  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater 
•or  less  compensation  for  any  service  rendered, 

•61 

-or  to  be  rendered,  *in  the  transportation  of 
.passengers  or  property,  subject  to  the  provi- 
sions of  this  act,  than  it  charges,  demands,  col- 
lects, or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and 
•contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially  sim- 
ilar circumstances  and  conditions,  such  common 
-carrier  shall  be  deemed  guilty  of  unjust  dis- 
crimination, which  is  hereby  prohibited  and 
-declared  to  be  unlawful.**  24  Stat  879  (Comp. 
-St  §  8564). 

Upon  this  controversy  the  Conmiission  in 
its  report  said : 

"Complainant  insists  that,  when  the  line- 
iiaul  carrier  reaches  the  common  point  and 
•competes  for  the  traffic  to  or  from  Richmond 
proper,  the  absorption  of  the  switching  charges 
-should  not  be  confined  to  that  traffic  for  which 
the  switching  line  competes  for  the  entire  haul; 
^hat  is,  if  the  Seaboard  absorbs  the  switching 
charges  for  the  shipper  on  the  terminal  tracks 
of  the  Southern,  it  should  also  absorb  the 
switching  charges  for  the  shipper  on  the  termi- 
nal tracks  of  the  Chesapeake  &  Ohio.  Unless 
this  is  done,  complainant  contends  that  the  two 
shippers  are  not  upon  an  equality,  since  the 
Seaboard  pays  for  a  delivery  service  to  ship- 
pers on  the  terminal  tracks  of  the  Southern, 
and  declines  to  pay  for  a  similar  delivery  serv- 
ice to  shippers  on  the  terminal  tracks  of  the 
-Chesapeake  &  Ohio.    •    •    • 

"Section  2  is  primarily  directed  against  dis- 
•crimination  between  shippers  located  in  the 
same  community.  It  Is  aimed  to  put  all  ship- 
pers within  a  switching  district  upon  a  sub- 
stantial equality.  It  provides  that  where  a 
carrier  receives  from  any  person  a  greater 
•compensation  for  any  service  rendered  in  the 
transportation  of  passengers  or  property  than 
it  receives  from  any  other  person  for  doing 
for  him  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  un- 
4er  substantially  similar  circumstances  and 
•conditions,  such  common  carrier  shall  be  deem- 


ed guilty  of  unjust  discrimination,*  a  discrimina- 
tion which  is  prohibited  and  declared  to  be  un- 
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law*ful.     Under  this  section  it  is  settled  that 
the  competition  of  rival  carriers  as  such  does 
not  constitute  substantially  dissimilar  circum- 
stances to  justify  a  difference  in  treatment** 

We  are  of  opinion  that  the  Commission 
was  correct  In  regarding  the  service  in  ques- 
tion as  a  like  and  contemporary  service  ren- 
dered under  substantially  similar  circum- 
stances and  conditions,  and  amply  sustained 
as  matter  of  law  in  Wight  v.  United  States, 
167  U.  S.  512,  17  Sup.  Ct  822,  42  L.  Bd.  258, 
and  Interstate  Commerce  Commission  ▼.  Ala- 
bama Midland  Railway  Co.,  168  U.  S.  144, 
IS  Sup.  Ct  45,  42  L.  Ed.  414.  The  principle 
established  in  these  cases  is  that  the  statute 
aims  to  establish  equality  of  rights  among 
shippers  for  carriage  under  substantially 
similar  circumstances  and  conditions,  and 
that  the  exigencies  of  competition  do  not 
justify  discrimination  against  shippers  for 
substantially  like  services. 

[2]  Moreover,  the  determination  of  ques- 
tions of  fact  is  by  law  imposed  upon  the 
Commission,  a  body  created  by  statute  for 
the  consideration  of  this  and  like  matters. 
The  flndinga  of  fact  by  the  Commission  upon 
such  questions  can  be  disturbed  by  Judicial 
decree  only  in  cases  where  their  action  is 
arbitrary  or  transcends  the  legitimate  bounds 
of  their  authority.  I.  0.  0.  t.  L.  &  N.  R. 
R.  Co.,  227  U.  S.  88,  83  Sup.  Ot  185,  57  L. 
Ed.  431 ;  Precooling  Case,  232  U.  S.  199,  34 
Sup.  Ct  291,  58  L.  Ed.  568;  Los  Angeles 
Switching  Case,  234  U.  S.  294,  811,  312,  34 
Sup.  Ct.  814,  58  L.  Ed.  1319,  and  cases  cited; 
Penn.  R.  R.  Co.  t.  United  States,  236  U.  S. 
351,  361,  35  Sup.  Ct  370,  59  L.  Ed.  616. 

[3]  The  Commission  did  not  hold  that 
switching  charges  must  be  always  the  same, 
but  did  hold  that  they  must  be  alike  where 
the  service  was  rendered  under  substantially 
similar  circimistances  and  conditions.  The 
Conmiission's  report  says : 

"We  do  not  consider  that  the  carriers  must 
absorb  the  switching  charges  indiscriminately 
to  all  industries  within  the  switching  limits  of 
Richmond,  if  they  choose  to  absorb  the  switch- 
ing charges  to  any  one  industry  off  their  rails. 

•68 
*The  illegality  herein  found  to  exist  is  the  re- 
ceiving of  a  greater  compensation  for  one  serv- 
ice than  for  a  like  service  under  substantially 
similar  circumstances  and  conditions.  To  take 
a  concrete  example  and  referring  again  to  the 
diagram.  Suppose  industry  C  were  five  miles 
distant  from  the  interchange  tracks  of  the  Sea- 
board, while  industry  B  were  only  two  miles 
distant.  Suppose  the  Chesapeake  &  Ohio's 
switching  charge  amoimted  to  $5,  while  that 
of  the  Southern  was  $2.  If  the  Seaboard  ab- 
sorbed the  Southern's  $2  switching  charge  on 
traffic  to  industry  B,  we  do  not  consider  that 
it  must  absorb  the  entire  $5  switching  charge 
of  the  Chesapeake  &  Ohio  on  traffic  to  in- 
dustry O,  but  only  to  the  extent  to  which  the 
service  is  similar.   In  other  words,  It  would 
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probably  be  necessary  for  the  Seaboard  to  ab- 
sorb $2  of  the  $5  charge  of  the  Chesapeake  & 
Ohio." 

The  practice  condemned  by  the  C5omnils- 
slon,  as  Its  report  and  order  show,  was  that 
of  absorbing  switching  charges  only  when 
the  line-haul  carrier  competes  with  the 
switching  line,  and  refusing  to  absorb  such 
charges  when  the  switching  line  does  not 
compete  with  the  line-haul  carrier;  this, 
the  CJommlsslon  held  was  discrimination 
within  the  meaning  of  section  2  of  the  Act  to 
Regulate  Commerce.  We  find  no  occasion 
to  disturb  this  ruling  as  arbitrary  in  char- 
acter or  beyond  the  authority  of  the  Com- 
mission. 

We  find  no  merit  in  the  contention  that 
the  order  of  the  Commission  was  too  yague 
and  uncertain  to  be  enforced. 

Affirmed. 


(254  U.  8.  71) 

ARNDSTEIN  V.  MCCARTHY,  U.  8.  Marshal. 

(Argued  Oct  21,  22.  1920.    Decided  Nov.  8. 

1920.) 

No.  575. 

1.  Bankruptcy  <6;=>242(2)  —  Filing  schedules 
does  not  waive  privilege  as  a  witness. 

The  voluntary  filing  of  bankruptcy  sched- 
ules, which,  standing  alone,  did  not  amount  to 
an  admission  of  guilt  or  furnish  clear  proof 
of  crime,  did  not  waive  the  bankrupt's  privi- 
lege to  refuse  to  answer  questions  concerning 
tiie  schedules,  when  he  could  fairly  claim  that 
such  answers  might  tend  to  incriminate  or  dis- 
t^race  him. 

2.  Bankruptcy  ^=9242(2)  —  Provision  against 
use  of  testimony  does  not  remove  privilege 
as  witness  under  Fifth  Amendment. 

The  protection  given  by  Const.  Amend.  6, 
oroviding  that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  him- 
self, which  must  be  given  a  broad  construction 
to  secure  the  right  to  refuse  testimony  which 
might  tend  to  show  that  the  witness  had  com- 
mitted a  crime,  was  not  removed  by  the  provi- 
sion of  Bankruptcy  Act,  §  7  (Comp.  St.  § 
9591),  that  no  testimony  given  by  the  bankrupt 
shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding,  since  that  section  does 
not  prevent  the  use  of  the  testimony  to  search 
out  other  testimony  to  be  used  in  evidence 
against  him. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Habeas  corpus  proceeding  by  Jules  W. 
Amdstein  against  Thomas  D.  McCarthy, 
United  States  Marshal  for  the  Southern  Dis- 
trict of  New  York,  to  procure  the  discharge 
of  petitioner  from  imprisonment  for  con- 
tempt. Writ  refused,  and  petitioner  appeals. 
Reversed  and  remanded. 


Messrs.  Rufns  S.  Day,  of  Washington,  D. 
C,  and  William  J.  FaUon,  of  White  Plains, 
N.  Y.,  for  appellant. 

Mr.  Solicitor  General  Frlerson,  for  appel- 
lee. 

Mr.  Justice  McRBYNOLDS  deUvered  the 
opinion  of  the  Court. 

Holding  that  the  petition  failed  to  disclose 
adequate  grounds  therefor,  the  court  below 
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denied  appellant's  •application  for  a  writ  of 
habeas  corpus,  through  which  he  sought  re- 
lease from  confinement  for  contempt.  The 
cause  is  here  by  reason  of  the  Constitutional 
question  involved. 

The  petition  alleges: 

That,  having  been  adjudged  an  involuntary 
bankrupt,  Amdstein  was  called  before  spe- 
cial commissioners  for  examination  under 
section  21a,  Bankruptcy  Act  (Comp.  St.  f 
9605).  He  refused  to  answer  a  long  list  of 
questions,  claiming  that  to  do  so  might  tend 
to  degrade  and  incriminate  him.  The  Dis- 
trict Judge  upheld  this  contention,  and  de- 
nied a  motion  to  punish  for  contempt. 

That  subsequent  to  such  examination,  and 
under  the  direction  of  the  court,  the  bank- 
rupt filed  schedules  under  oath,  which  pur- 
ported to  show  his  assets  and  liabilities. 
When  Interrogated  concerning  these,  he  set 
up  his  constitutional  privilege,  and  refused 
to  answer  many  questions,  which  are  set  out. 
Thereupon  he  was  committed  to  Jail. 

[1]  The  writ  was  refused  upon  the  theory 
that  by  filing  schedules  without  objection 
the  bankrupt  waived  his  constitutional  priv- 
ilege, and  could  not  thereafter  refuse  to 
reply  when  questioned  In  respect  of  them. 
This  view  of  the  law  we  think  Is  erroneous. 
The  schedules,  standing  alone,  did  not 
amount  to  an  admission  of  guilt  or  furnish 
clear  proof  of  crime,  and  the  mere  filing  of 
them  did  not  constitute  a  waiver  of  the  right 
to  stop  short  whenever  the  bankrupt  could 
fairly  claim  that  to  answer  might  tend  to 
incriminate  him.  See  Brown  v.  Walker,  161 
U.  S.  591,  597,  16  Sup.  Ct.  644,  40  U  Ed. 
819;  Foster  v.  People,  18  Mich.  266,  274; 
People  V.  Forbes.  143  N.  Y.  219,  230,  38  N.  E. 
303 ;  Reglna  v.  Garbett,  2  C.  &  K.  474,  495. 
It  is  impossible  to  say  from  mere  considera- 
tion of  the  questions  propounded,  in  the 
light  of  the  circumstances  disclosed,  that 
they  could  have  been  answered  with  entire 
impunity.    The  writ  should  have  issued. 

[2]  "No  person  •  •  •  shall  be  compel- 
led in  any  criminal  case  to  be  a  witness 
against  himself."    Fifth  Amendment.    "This 

•73 

provision  must  have  a  broad  construction  'in 
favor  of  the  right  which  It  was  intended  to 
secure.*'  "The  object  was  to  insure  that 
a  person  should  not  be  compelled,  when  act- 
ing as  a  witness  in  any  investigation,  to  give 
testimony  which  might  tend  to  show  that  he 
himself  had  committed  a  crime."    Counsel- 
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tnan  ▼.  Hitchcock,  142  U.  S.  547,  662,  12  Sup. 
•Ct.  193.  197  (35  L.  Ed.  1110). 

The  protection  of  the  Coiustltutlon  was  not 
removed  by  the  provision  in  section  7  of  the 
Bankruptcy  Act  (Comp.  St.  {  9591) :  "No  tes- 
timony given  by  him  shall  be  offered  in  evi- 
-dence  against  him  in  any  criminal  proceed- 
ing." "It  could  not  and  would  not  prevent 
the  use  of  his  testimony  to  search  out  other 
testimony  to  be  used  in  evidence  against  him 
-or  his  property."  Gounselman  v.  Hitchcock, 
142  U.  S.  564, 12  Sup.  Ct  198,  35  L.  Ed.  1110. 

The  Judgment  below  must  be  reversed,  and 
the  cause  renumded  for  further  proceedings 
in  conformity  with  this  opinion. 

Mr.  Justice  DAY  took  no  part  in  the  oon- 
-sideration  or  decision  of  this  cause. 


<<2H  n.  B.  M) 

TURNER  at  ai.  v.  WADE,  Sheriff  of  Brooks 

Ceunty,  Ga. 

^Argued  Nov.  14, 1919.  Restored  to  Docket  for 
Reargument  Jan.  5,  1920.  Reargued  Oct 
11,  1920.    Decided  Nov.  8»  1920.) 

No.  29. 

1.  Conttitntlonal  law  «3»284(2)  —  Doe  prooess 
raqnlret  notice  and  hearing  to  taxpayer  before 
aseeetment  it  flxed. 

The  due  procesB  of  law  dause  of  the  Four- 
*teenth  Amendment  requires  notice  to  a  taxpayer 
and  an  opportunity  to  him  to  be  heard  as  to  the 
validity  of  the  tax  and  the  amount  thereof  at 
:8ome  stage  of  the  proceedings  before  the  tax 
becomes  irrevocably  fixed. 

2.  Constltntlonal  iaw  «==>284 (2)— Taxation  «=s» 
319(1)— Georgia  statute  lield  to  provide  no 
hearing  before  board  of  assessors. 

Tax  Equalization  Act  Ga.  1918,  §  7,  empow- 
ering the  board  of  tax  assessors  to  investigate 
the  value  of  the  property,  subpcena  witnesses, 
and  require  the  production  of  documents,  does 
not  provide  for  an  opportunity  for  the  taxpayer 
to  be  heard,  after  notice,  before  the  assessment 
is  made  by  the  tax  board. 

3.  Constitutional  iaw  ^=s>284 (2)— Taxation  «=» 
452— Hearing  before  arbitrators,  who  couid 
not  agree,  Insuffleient  to  constitute  due  pro- 
oess of  law. 

The  right  given  by  Tax  Equalization  Act 
Oa.  1913,  §  6^  to  a  taxpayer  to  require  arbi- 
tration after  notice  of  his  assessment,  with  the 
further  provision  that  a  majority  of  the  arbi- 
trators can  fix  the  assessment  but  that  unless 
they  change  the  assessment  within  10  days,  the 
assessment  of  the  county  board  shall  stand, 
does  not  afford  due  process  of  law  to  a  taxpay- 
er, who  demanded  an  arbitration,  but  who  was 
assessed  the  amount  fixed  by  the  county  board, 
because  the  arbitrators,  though  agreeing  that 
the  assessment  was  excessive,  could  not  agree 
on  the  correct  assessment. 


In  Error  to  the  Supreme  Ck>urt  of  the  State 
of  Georgia. 

Suit  by  H.  Turner  and  another,  as  execu- 
tors of  the  estate  of  J.  O.  Morton,  deceased, 
against  J.  P.  Wade,  sheriff  of  Brooks  Coun- 
ty, Ga.,  to  restrain  the  enforcement  of  execu- 
tion for  taxes.  Judgment  for  defendant  was 
affirmed  by  the  Supreme  Court  of  Georgia 
a47  Ga.  666,  95  S.  E.  220),  and  plaintiffs 
bring  error.    Reversed  and  remanded. 

Messrs.  Arthur  G.  Powell,  John  D.  Little, 
Marion  Smith,  and  Max  F.  Goldstein,  all  of 
Atlanta,  Ga.,  for  plaintiffs  in  error. 

Messrs.  Graham  Wright*  of  Rome,  Ga., 
Clifford  Walker,  of  Monroe,  Ga.,  and  Ben- 
net  &  Harrell,  of  Quitman,  Ga.,  for  defendant 
in  error. 
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*Mr.  Justice  DAY  delivered  the  opinioo  of 
the  Court 

This  case  involves  the  constitutional  va- 
lidity under  the  due  process  clause  of  the 
Fourteenth  Amendment  of  certain  provisions 
of  the  Georgia  Tax  Equalization  Act  Laws 
Ga.  1913,  p.  123. 

The  facts  stated  In  the  petition  and  amend- 
ed petition  are  not  disputed,  and  show  that 
plaintiffs  in  error  returned  property  for  tax- 
ation at  the  value  of  $444225.  The  county 
board  of  tax  assessors,  without  hearing,  rais^ 
ed  the  assessment  to  $80,600.  Notice  was 
then  given  to  the  plaintiffs  in  error  of  the 
increase.  Following  the  statute,  plaintiffs 
in  error  demanded  arbitration,  and  named 
an  arbitrator,  the  board  selected  an  arbitra- 
tor, and  the  two  selected  a  third.  Upon  meet- 
ing of  the  arbitrators,  all  agreed  that  the  val- 
ue assessed  by  the  board  was  excessive.  The 
arbitrator  named  by  the  plaintiffs  in  error 
fixed  the  valuation  at  $50,000.  The  arbitra- 
tor named  by  the  board  fixed  the  valuation 
at  $66,000.  The  third  arbitrator  fixed  the 
valuation  at  $63,000.  The  arbitrators  could 
not  agree;  each  adhering  to  his  own  view. 
All  the  arbitrators  believed  the  assessment 
too  high,  but  for  lack  of  agreement  the  ar- 
bitration failed,  and  after  10  days  from  the 
date  of  naming  of  the  arbitrator  designated 
by  the  board  had  expired,  the  statutory  re- 
quirement that  the  valuation  of  the  board 
of  assessors  should  stand  affirmed  was  fol- 
lowed, and  the  collector  demanded  payment 
of  the  taxes  in  the  sum  of  $80,640,  the  valu- 
ation fixed  by  the  assessors.  The  tax  col- 
lector issued  execution  for  the  taxes  upon 
this  valuation,  and  plaintiffs  in  error  filed  a 
petition  in  equity  to  prevent  the  enforcement 
of  the  execution,  setting  up  the  constitutional 
objection  to  which  we  have  referred. 

The  superior  court  of  Georgia,  on  inter- 
locutory hearing,  granted  an  ad  interim  in- 
junction. This  action  was  reversed  by  the 
Supreme  Court  of  Georgia.    Upon  a  second 
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*writ  of  error  from  the  Supreme  Court  of 
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Georgia,  the  act  was  again  held  constitQ- 
tlonal. 

The  assessment  by  the  board  of  assessors 
was  made  under  section  6  of  the  act,  which 
provides  that  the  board  of  county  assessors 
shall  meet  each  year,  within  10  days  of  the 
date  of  the  closing  of  the  tax  returns,  to 
receive  and  inspect  the  same.  It  is  made  the 
duty  of  the  board  to  examine  the  returns  of 
both  real  and  personal  property,  and  If  at 
any  time,  in  the  opinion  of  the  board,  any 
taxpayer  has  omitted  from  his  return  any 
property  which  should  be  returned,  or  has 
failed  to  return  property  at  its  fair  valua- 
tion, the  board  is  authorized  to  correct  such 
returns  and  assess  and  fix  the  fair  valuation 
upon  the  property.  When  the  corrections, 
changes,  and  equalizations  have  been  made 
by  the  board,  It  is  then  Its  duty  to  give  no- 
tice to  any  taxpayer  of  any  changes  made 
in  his  return,  either  personally  or  by  leav- 
ing the  same  at  his  residence  or  place  of 
business,  or,  In  case  of  nonresidents  by  mail. 
The  section  further  provides  that.  If  the  tax- 
payer is  dissatisfied  with  the  action  of  the 
board,  he  may  within  10  days  from  the  giv- 
ing of  said  notice,  give  notice  to  the  board 
that  he  demands  an  arbitration,  giving  at 
the  same  time  the  name  of  his  arbitrator. 
Whereupon  the  board  shall  name  its  arbitra- 
tor within  3  days  thereafter  and  the  two 
shall  select  a  third,  a  majority  of  whom  shall 
fix  the  assessment  upon  the  property  upon 
which  the  taxpayer  shall  pay  taxes,  except 
so  far  as  the  same  may  be  affected  by  the 
findings  and  orders  of  the  state  tax  commis- 
sioner as  in  the  act  provided.  Provision  is 
made  for  qualification  of  arbitrators,  and 
that  they  shall  render  their  decision  within 
10  days  from  the  date  of  naming  of  the  ar^ 
bitrator  by  the  board  of  assessors;  other- 
wise, the  decision  of  the  board  of  assessors 
shall  stand  and  be  binding  in  the  premises. 
(The  pertinent  part  of  section  6  is  given  in 
the  margin.i) 

i  "Sec.  6.  Be  it  further  enacted  by  the  authority 
aforesaid,  that  the  said  board  of  county  tax  aases- 
sors  in  each  county  shall  meet  each  year  within  ten 
days  from  the  date  of  the  closing  of  the  tax  re- 
turns for  the  current  year,  to  receive  and  inspect 
the  tax  returns  to  be  laid  before  them  by  the  tax 
receiver  as  hereinbefore  provided.  It  shall  be  the 
duty  of  said  board  to  examine  all  the  returns  of 
both  real  and  personal  property  of  each  taxpayer, 
and  if  in  the  opinion  of  the  board  any  taxpayer 
has  omitted  from  his  returns  any  property  that 
should  be  returned  or  has  failed  to  return  any  of 
his  property  at  a  Just  and  fair  valuation,  the  said 
board  shall  correct  such  returns  and  shall  assess 
and  fix  the  Just  and  fair  valuation  to  be  placed  on 
said  property  and  shall  make  a  note  thereof  and 
attach  the  same  to  such  returns.  It  shall  be  the 
duty  of  said  board  to  see  that  all  taxable  property 
within  the  county  is  assessed  and  returned  at  its 
Just  and  fair  valuation  and  that  valuations  as  be- 
tween the  individual  taxpayers  are  fairly  and  Just- 
ly equalized  so  that  each  taxpayer  shall  pay  as 
near  as  may  be,  only  his  proportionate  share  of 
taxes.  When  any  such  corrections,  changes  andi 
equalisations  shall  have  been  made  by  said  board,  I 
It  ahail  be  the  duty  of  the  board  to  immediately  | 
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[1]  *In  considering  certain  sections  of  the 
Georgia  tax  laws  this  court  held,  in  Central 
of  Georgia  v.  Wright.  207  U.  S.  127,  28  Sup. 
Ot  47,  52  L.  Ed.  134,  12  Ann.  Cas.  463,  that 
due  process  of  law  requires  that  after  such 
notice  as  may  be  appropriate  the  taxpayer 
have  opportunity  to  be  heard  as  to  the  valid- 
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ity  of  a  tax  and  the  ♦amount  thereof,  by  giv- 
ing him  the  right  to  appear  for  that  purpose 
at  some  stage  of  the  proceedings.  This  case,, 
with  others,  was  cited  with  approval  in  Lon- 
doner V.  Denver,  210  U.  S.  373,  885,  28  Sup^ 
Ct.  708,  52  L.  Ed.  1103.  wherein  we  said  that 
if  the  Legislature  of  the  state,  instead  of  fix- 
ing the  tax  itself,  commits  to  the  subordinate- 
body  the  duty  of  determining  whether,  and  in 
what  amount,  and  upon  whom  the  tax  shall 
be  levied,  due  process  of  law  requires  that 
at  some  stage  of  the  proceedings,  before  the 
tax  becomes  irrevocably  fixed,  the  taxpayer- 
must  have  the  opportunity  to  be  heard,  of 
which  he  must  have  notice  whether  personal* 
by  publication,  or  by  some  statute  fixing  the- 
time  and  place  of  the  hearing.  See  210  U. 
S.  885,  and  previous  cases  in  this  court  cite^ 
on  page  886,  28  Sup.  Ct.  708,  62  L.  Ed.  1103. 
See,  also,  Coe  v.  Fertilizer  Co.,  237  U.  S. 
418,  426,  85  Sup.  Ct.  625,  59  L.  Ed.  907. 

{2]  As  we  have  understood  the  argument 
of  the  Attorney  General,  it  is  admitted  that 
the  provision  for  arbitration,  under  the  facta 
herein  shown,  does  not  of  itself  afford  du& 
process  of  law.  But  it  is  now  contended  that 
section  7  saves  the  statute  and  provides  for 
notice  and  hearing.     Section  7  provides: 

"That  it  Bhall  be  the  duty  of  the  county  boarc^ 
of  tax  assessors  to  diligently  investigate  and  in- 
quire into  the  property  owned  Id  the  coanty  for 
the  purpose  of  ascertaining  what  property,  real* 
and  personal,  is  subject  to  taxation  in  the- 
county  and  to  require  its  proper  return  for  tax- 
ation. 

'*The  said  board  shall  have  authority  to  Issue 
subpoenas  for  the  attendance  of  witnesses  and" 
to  require  the  production  by  any  person  of  all 

Sive  notice  to  any  taxpayer  of  any  changes  mado 
In  his  returns,  either  personally  or  hy  leaving  same 
at  his  residence  or  place  of  business,  or,  Ln  ca8»- 
of  nonresidents  of  the  county,  by  sending  said  no- 
tice through  the  United  States  mails  to  his  last 
known  place  of  address. 

"If  any  taxpayer  Is  dissatisfied  with  the  actlon- 
of  said  board,  he  may  within  ten  days  from  the 
giving  of  said  notice  in  case  of  residents,  and  with- 
in twenty  days  in  case  of  nonresidents  of  the  coun- 
ty, give  notice  to  said  board  that  he  demands  an 
prbitratlon  giving  at  the  same  time  the  name  or 
his  arbitrator;  the  board  shall  name  its  arbitrator 
within  three  (3)  days  thereafter  and  these  two 
shall  select  a  third,  a  majority  of  whom  shall  fix 
the  assessments  and  the  property  on  which  saiA 
taxpayer  shall  pay  taxes,  and  said  decision  shall 
be  final,  except  so  far  as  the  same  may  be  affect* 
ed  by  the  findings  and  orders  of  the  state  tax 
commissioner  as  hereinafter  provided.  The  said 
arbitrators  shall  be  freeholders  of  the  county  and 
shall  render  their  decision  within  ten  days  from 
the  date  of  the  naming  of  the  arbitrator  by  said 
board,  else  the  decision  of  said  board  shall 
afllrmed  and  shall  be  binding  In  the  premlaes.' 
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bis  books,  papers  and  docuinents  whicb  maf 
throw  any  light  upon  the  question  of  the  exist- 
ence or  liability  of  property  of  any  class  for 
taxation.  If  any  witness,  so  subpoenaed,  shall 
fail  or  refuse  to  answer  questions  propounded 
or  shall  fail  or  refuse  to  produce  any  such 
books,  papers,  or  documents,  such  person  shall 
be  dted  by  said  board  to  appear  before  the  ordi- 
nary of  the  county,"  etc.  (Punishment  as  for 
a  contempt  is  provided.) 

•eo 

•This  case  was  twice  before  the  Supreme 
Court  of  Georgia.  See  146  Ga.  600,  91  S.  E. 
690,  in  which  the  court  held  that  when  any 
change  is  made  in  the  valuation  of  the  prop- 
erty the  taxpayer  must  be  given  notice  of 
such  change,  and,  if  dissatisfied,  may  de- 
mand an  arbitration,  and  have  a  hearing  be- 
fore arbitrators  as  provided  for  in  the  act, 
and  that  such  hearing  gave  due  process  of 
law.  In  147  Ga.  666, 93  S.  E.  220,  the  previous 
decision  is  affirmed,  and  it  was  again  held 
that,  where  any  change  Is  made  in  the  valua- 
tion of  the  property  of  a  taxpayer,  he  must 
be  given  notice  of  the  change,  and,  if  dis- 
satisfied, demand  arbitration  and  a  hearing 
before  arbitrators,  as  provided  in  the  act,  and 
the  opinion  refers  to  Vestel  v.  Edwards,  143 
Ga.  368,  85  S.  B.  187,  wherein  it  was  said 
that  section  6  of  the  act  was  attacked  as  vio- 
lative of  the  due  process  of  law  clause  of 
the  Constitution,  for  the  reason,  among  others 
that  the  act  requires  the  arbitration  to  be 
made  within  10  days  from  the  date  of  selec- 
tion of  the  arbitrator  by  the  tax  assessors, 
and  without  making  allowance  for  inability 
to  agree  upon  a  third  assessor  or  arbitrator, 
or  adequate  time  for  the  examination  of  prop- 
erty and  the  ascertainment  of  its  value,  or 
for  any  other  cause  which  might  render  the 
arbitration  impossible  within  the  time  spec- 
ified in  the  act  The  court  said  that  this 
part  of  the  act  was  not  obnoxious  to  the 
state  or  federal  Constitutions. 

In  Vestel  v.  Edwards  the  court  held  that 
the  appointment  of  a  brother  of  one  of  the 
assessors  as  arbitrator  disqualified  him  from 
acting  as  arbitrator,  and  in  considering  the 
statute  we  find  no  suggestion  from  the  Geor- 
gia Supreme  Court  that  a  hearing  was  pro- 
vided before  the  board  of  assessors.  The 
court  said  that  the  provisions  of  a  previous 
act  (Acts  1910,  p.  22),  read  in  connection 
with  the  statute  of  1913,  provided  that  the 
ordinary  might  appoint  the  third  arbitrator 
In  event  of  inability  to  agree  to  such  arbi- 
trator by  the  two  already  selected.  But  this 
case  presents  no  such  situation.    The  arbi- 
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trators  were  agreed  ♦upon.  The  arbitration 
failed  because  within  the  10-day  period  fix- 
ed neither  of  the  three  arbitrators  would  re- 
cede from  the  valuation  fixed  by  himself  up- 
on the  property,  and  hence  no  majority  award 
could  be  made.  We  are,  therefore,  unable 
to  find  in  the  decisions  of  the  Supreme  Court 


of  Georgia  that  that  court  imderstood  sec- 
tion 7  to  provide  for  the  notice  and  hearing 
required  by  due  process  of  law.  Therefore, 
looking  to  the  sections  of  the  statute  for  our- 
selves, we  are  forced  to  the  conclusion  that, 
reading  the  provisions  together,  being  parts 
of  one  and  the  same  act,  they  clearly  show 
that  the  board  of  assessors  was  not  required 
to  give  any  notice  to  the  taxpayer,  nor  was 
opportunity  given  him  to  be  heard  as  or 
right  before  the  assessment  was  finally  made- 
agalnst  him.  But  provision  was  made  for  no- 
tice of  the  assessment  to  the  taxpayer  after 
it  was  made,  and  in  event  of  his  dissatisfac- 
tion the  arbitration  was  to  afford  a  hearing  to 
him.  Such  hearing  was  all  that  the  statute 
contemplated  that  the  taxpayer  should  have. 

[3]  In  the  present  case,  as  the  facts  already 
stated  show,  the  taxpayer  is  subject  to  an 
assessment  made  without  notice  and  hearing. 
In  that  situation  we  are  clear  that  the  case 
comes  within  the  decision  of  this  court  in 
Central  of  Georgia  v.  Wright,  supra,  and 
kindred  cases,  and  not  within  that  line  of 
cases  wherein  the  statute  has  fixed  the  time 
and  place  of  hearing  with  opportunity  to  the 
taxpayer  to  appear  and  be  heard  upon  the- 
extent  and  validity  of  the  assessment  against 
him. 

Entertaining  this  view,  it  follows  that  the 
assessment  of  the  board  of  assessors  ought  to 
have  been  enjoined,  because  section  6  of  the 
act,  as  construed  and  applied  in  this  case, 
denies  to  the  complaining  taxpayer  due  pro- 
cess of  law.  It  follows  that  the  judgment  of 
the  Supreme  Court  of  Georgia  must  be  re- 
versed, and  the  case  remanded  to  that  court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 


(254  n.  8.  n> 
UNITED   STATES  V.  NATIONAL  SURETY 

CO.  (two  cases). 

(Submitted  Oct.  13,  1920.     Decided  Nov.  8^ 

1920.) 

Nos.  271,  272. 

Subrogation  ^s»33 (3)— United  States  ^s»76— 
Surety  for  bankrupt  government  contraotor 
not  entitled  to  share  assets  on  equality  wltli< 
government. 
Rev.  St.  f  3468  (Comp.  St  f  6374),  giving 
the  surety  of  a  government  contractor,  who 
pays  the  United  States  the  amount  due  on  the 
bond,  a  priority  for  the  moneys  lilce  that  se- 
cured to  the  United  States,  gives  such  surety 
the  priority  enjoyed  by  the  United  States  over 
other  claimants  of  an  insolvent  under  section 
3466  (Comp.  St  f  6372),  but  does  not  entitle 
the  surety  to  share  equally  with  the  United  < 
States  in  the  assets  of  the  bankrupt  contractor^ 
where  the  amount  of  the  bond  was  insufficient 
to  pay  the  government's  loss  under  the  eon- 
tract,  and  the  assets  of  the  bankrupt  were  less- 
than  the  claim   of  the  United  States,  which. 
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construction  is  in  harmony  with  the  role  of 
subrogation  that  a  surety,  liable  only  for  part 
of  the  debt,  does  not  become  subrogated  to 
remedies  available  to  the  creditor,  unless  he 
f)ays  the  whole  debt  or  it  is  otherwise  satisfied. 

On  Writs  of  Certiorari  to  the  United  States 
Orcuit  Court  of  Appeals  for  the  Eighth  Clr- 
•cuit. 

Claims  by  the  United  States  and  by  the  Na- 
tional Surety  Company  in  bankruptcy  pro- 
ceedings against  the  Bald  Eagle  Mining  Com- 
pany. An  order  of  the  District  Court,  allow- 
ing the  claim  of  the  Surety  Company  an  equal 
priority  with  that  of  the  government,  was  af- 
Urmed  by  the  Circuit  Court  of  Appeals  (262 
Fed.  62),  and  the  United  States  brings  certio- 
rari.   Reversed. 

•74 

*Mes8rs.  Assistant  Attorney  General  Spel- 
lacy  and  Leonard  B.  Zeisier,  of  Chicago,  UL, 
ifbr  the  United  States. 

Messrs.  S.  W.  Fordyce,  Jr.,  and  Thomas  W. 
AVhite,  both  of  St  Louis,  Mo.,  for  respondent 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
•ion  of  the  Court 

The  National  Surety  Company  executed  as 
-surety  two  bonds  given  to  secure  contracts 
entc«red  into  with  the  United  States.  The 
•contractor  defaulted,  and  was  later  adjudicat- 
•ed  a  bankrupt.  The  loss  to  the  government 
was  about  $13,000.  The  Surety  Company 
paid  to  it  on  account  of  this  loss  $3,150,  the 
full  amount  of  the  liability  on  the  bonds. 
Thereupon  the  government  proved  its  claim 
in  bankruptcy  for  the  balance,  claiming,  un- 
der Revised  Statutes,  f  3466  (Comp.  St  f 
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•6372),!  priority  therefore  over  all  other  ♦cred- 
itors.   The  Surety  Company  proved  for  the 

^,150,  and  claimed  that  under  Revised  Stat- 
utes, §  3468  (Comp.  St  f  6374),«  it  was  entitled 
to  a  share  in  the  distribution  of  the  estate 

ipro  rata  on  an  equality  with  the  government 

The  net  assets  of  the  estate  were  less  than 
the  amount  of  the  govern  mentis  claim.  The 
referee  sustained  the  contention  of  the  Sure- 
ty Company,  and  his  order  was  affirmed  both 
by  the  District  Judge  and  by  the  Circuit 

'Court  of  Appeals  for  the  Eighth  Circuit  262 


^  Sec.  3466.  Whenever  any  person  indebteded  to 
the  United  States  Is  Insolvent,  or  whenever  the  es- 
tate of  any  deceased  debtor.  In  the  hands  of  the  ex- 
ecutors or  administrators,  is  insufficient  to  pay 
aU  the  debts  due  from  the  deceased,  the  debts  due 
to  the  United  States  shall  be  first  satisfied;  and 
•the  priority  hereby  established  shall  extend  as 
well  to  cases  in  which  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  makes  a  vol- 
untary assignment  thereof,  or  in  which  the  estate 
or  effects  of  an  absconding,  concealed,  or  absent 
■debtor  are  attached  by  process  of  law,  as  to  cases 
in  which  an  act  of  bankruptcy  Is  committed. 

*  Sec.  S468.  Whenever   the   principal   in    any   bond 
•^ven  to  the  United  States  is  insolvent,  or  when- 
ever, such  principal  being  deceased,  his  estate  and 
-•flrects  which  come  to  the  hands  of  his  executor, 
-administrator,  or  asslgnea,  are  insufficient  for  the 


r  Fed.  62.  The  cffse  comes  here  on  writ  of  oer> 
tiorari.  252  U.  S.  677,  40  Sup.  Ct  896,  64  I<. 
Ed.  724.  The  single  question  presented  is 
whether  in  the  distribution  of  the  bankrupt's 
estate  the  United  States  has  priority  over  the 
Surety  Company. 

Section  3468  applying  an  established  rule 
of  the  law  of  subrogation,  Lidderdale  v.  Rob- 
inson, 12  Wheat  594,  596,  6  L.  Ed.  740,  de- 
clares that  when  '*a  surety  pays  the  United 
States  the  money  due  upon  *  *  *  [a] 
bond,  such  surety  *  *  *  shall  have  the 
like  priority  for  the  recovery  ♦  •  •  of 
the  moneys  *  *  *  as  is  secured  to  the 
United  States.'*  Section  3466,  embodying  the 
common-law  rule  by  which  the  sovereign  has 
priority  over  other  creditors  of  an  insolvent 
United  States  v.  State  Bank  of  North  Carolina* 
6  Pet  29,  35,  8  L.  Ed.  308,  declares  that  'the 
debts  due  to  the  United  States  shall  be  first 
satisfied."  There  is  no  confiict  between  the 
two  sections,  which  are  substantially  a  re- 
enactment  and  extension  of  the  provisiona  of 
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section  66  of  the  Act  of  March  2,  *1790,  c  22, 
1  Stat  627,  676  (Comp.  St  f f  6372, 6374).  The 
priority  secured  to  the  United  States  l^  sec- 
tion 8466  is  priority  over  all  other  creditors ; 
that  is,  private  persons  and  other  public  bod- 
ies. This  priority  the  surety  obtains  upon 
discharging  its  obligation.  But  what  the 
surety  asks  here  is  not  to  enjoy  like  priority 
over  such  other  creditors,  but  equality  with 
the  United  States,  a  creditor  whose  debt  It 
partly  secured.  To  accord  such  equality 
would  abridge  the  priority  expressly  confer- 
red upon  the  government  While  the  priority 
given  the  surety  by  the  statute  attaches  as 
soon  as  the  obligation  upon  the  bond  is  die- 
charged,  it  cannot  ripen  into  enjoyment  un- 
less or  until  the  whole  debt  due  the  United 
•States  is  satisfied.  This  result  is  in  harmony 
with  a  familiar  rule  of  the  law  of  subrogation 
under  which  a  surety  liable  only  for  part  of 
the  debt  does  not  become  subfbgated  to  col- 
lateral or  to  remedies  available  to  the  credi- 
tor unless  he  pays  the  whole  debt  or  It  is  oth- 
erwise satisfied.* 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peals is 

Reversed. 


payment  of  his  debts,  and,  in  either  of  such 
any  surety  on  the  bond,  or  the  executor,  admhiiB- 
trator,  or  assignee  of  such  surety  pays  to  the  Unit- 
ed States  the  moaey  due  upon  such  bond,  such 
surety,  his  executor,  administrator,  or  assignee, 
shall  have  the  like  priority  for  the  recorery  and 
receipt  of  the  moneys  out  of  the  estate  and  effects 
of  such  Insolvent  or  deceased  principal  as  is  so- 
cured  to  the  United  States;  and  may  bring  and 
maintain  a  suit  upon  the  bond,  in  law  or  equity, 
in  his  own  name,  for  the  recovery  of  all  moneys 
paid  thereon. 

*  Sheldon  on  Subrogation  (2d  Bd.)  9  U7;  ^nne- 
roy.  Equity  Jurisdiction  (4th  Ed.)  f  2360;  26  IL  a 
L.  1818;  Peoples  v.  Peoples  Bros.  (D.  a)  264  9W. 
489,  491,  492;  United  SUtes  Fidelity  a  Guaranty 
0>.  V.  Union  Bank  A  Trust  Co.,  228  Fed.  448,  466b 
143  C.  C.  A.  80;  National  Bank  of  O>mmeros  IL 
Rockefeller,  174  Fed.  22,  28,  98  a  a  A.  t. 
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(2S4  U.   8.   88) 
STREET  V.  LINCOLN  SAFE   DEPOSIT 

CO.  et  al. 

(Argned  Apra  26,  1920.    Decided  Nov.  8» 

1920.) 

No.  278. 

1.  Intoxicating  liquors  «=5>  13— Purpose  of  Vol- 
stead  Act  was  to  prohibit  transactions  in 
liquors,  not  to  confiscate. 

The  purpose  of  Volstead  Act,  tit  11,  was 
to  enforce  the  Eighteenth  Amendment  to  the 
Constitution,  section  1  of  which  prohibits  the 
manufacture,  sale,  and  transportation  of  in- 
toxicating liquors  for  beverage  purposes,  but 
not  to  confiscate  liquors  lawfully  owned  at  the 
time  the  amendment  became  effective,  and 
which  the  owner  intended  to  use  in  a  lawful 
manner,  and  such  purpose  is  of  importance  in 
determining  the  meaning  of  the  act. 

2.  Intoxloatino  liquors  «=5>  1 39— Prohibition  ot 
possession  for  unlawful  use  does  not  pro- 
hibit storing  in  warehouse. 

Volstead  Act,  tit.  II,  f  25,  making  it  un- 
lawful to  possess  liquor  intended  for  use  in 
violating  that  act,  does  not  make  unlawful 
possession  in  a  storage  warehouse  by  one 
who  intends  to  use  the  liquor  in  his  own  home 
for  his  family  and  guests,  which  is  permitted 
by  section  83  of  the  title. 

3.  Intoxicating  liquors  <e=> 1 43— Prohibition 
against  keeping  liquors  applies  to  liquors  for 
sale. 

Volstead  Act,  tit.  11,  f  21,  declaring  any 
place  where  intoxicating  liquor  is  ntanufac- 
tured  or  kept  in  violation  of  the  title,  and  all 
liquor  kept  and  used  in  maintaining  it,  a  com- 
mon nuisance,  applies  to  the  keeping  of  liq- 
uor only  when  it  is  kept  for  sale  or  barter, 
or  other  commercial  purpose,  not  to  the  keep- 
ing of  intoxicating  liquor  in  a  storage  ware- 
house for  private  consumption  by  the  owner. 

4.  Intoxicating  liquors  <e=>l38,  139— Ware- 
houseman does  not  "possess"  or  "deliver" 
liquors. 

Within  Volstead  Act,  tit.  II,  f  8,  providing 
that  no  person  shall  deliver  or  possess  intox- 
icating liquor,  except  as  authorized  in  the  art, 
a  storage  warehouseman,  who  merely  leased 
a  room  in  which  the  owner  of  liquor  stored  it, 
does  not  "possess"  the  liquor,  nor  does  he  **de- 
liver"  it  to  the  owner,  by  permitting  the  own- 
er to  remove  it  from  the  warehouse. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliver; 
Possess.] 


5.  Intoxicating     liquors     ^s» 1 38— Transporta- 
tion of  privately  owned  liquor  from  ware- 
house to  residence  not  prohibited. 
The  prohibition  of  Volstead  Act,  tit.  II, 
S   3.    against  transporting  Intoxicating  liquor, 
except  as  authorised  by  the  act,  does  not  pro- 
hibit transportation  of  liquor  from  a  storage 
warehouse,  where  it  was  stored  by  the  owner, 
to  bis  residence,  for  the  private  use  of  him- 
self and  his  family  and  guests,  which  is  a  use 
permitted  by  the  act,  especially  since  it  has 
not  been  construed  by  tiie  Internal  Revenue 


Bureau  to  prohibit  the  transportation  of  liquor 
from  one  residence  to  another. 

6.  Intoxicating  liquors  ^s» 1 39— Volstead  Act 
permits  storage  of  liquors  In  warehouse  for 
private  use. 

Under  Volstead  Act,  tit.  n,  §  83,  which 
permits  the  possession  of  liquor  lawfully  ac- 
quired before  the  Eighteenth  Amendment  took 
effect  for  the  personal  use  of  the  owner  and 
his  family  and  guests,  and  provides  that  the 
possession  of  liquors  by  any  person  not  legally 
permitted  to  possess  it  shall  be  prima  facie 
evidence  that  it  is  kept  for  sale,  an  owner  of 
liquor  lawfully  acquired  before  the  amendment 
became  effective  might  store  it  in  a  storage 
warehouse,  and  thereafter  remove  it  from  the 
warehouse  to  his  own  home,  for  the  personal 
use  of  himself,  his  family,  and  his  guests. 

7.  Intoxicating  liquors  ^=>245— Intention  to 
confiscate  will  not  be  implied. 

An  intention  to  confiscate  private  prop- 
erty, even  in  intoxicating  liquors,  will  not  be 
raised  by  inference  and  construction  from  pro- 
visions of  law  having  an  ample  field  for  oper- 
ation in  effecting  a  purpose  clearly  indicated 
and  declared. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Suit  by  William  Q.  Street  against  the  Ldn- 
coln  Safe  Deposit  Company  and  another. 
From  a  decree  dismissing  the  bill  (267  Fed. 
706),  complainant  appeals.    Reversed. 

•89 

*  Messrs.  Joseph  S.  Auerbach  and  Charles  EL 
Tuttle,  both  of  New  York  City,  for  appellant. 

Mr.  Assistant  Attorney  General  Frierson, 
for  appellees. 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  court. 

By  the  motion  to  dismiss  the  bill  filed  in 
this  suit  it  is  admitted :  that  the  defendant 
Lincoln  Safe  Deposit  Company  is  a  corpora- 
tion, organized  under  the  laws  of  the  state- 
of  New  York,  and  authorized  to  engage  in 
the  warehousing  business ;  that  prior  to  the- 
effective  date  of  the  National  Prohibition 
(Volstead)  Act  (41  Stat.  305)  the  appellant  was^ 
the  lessee  of  a  room  In  the  warehouse  of  the 
defendant  Deposit  Company,  in  which  he  had 
stored  wines  and  liquors  lawfully  acquired  by 
him  which  "are  in  his  exclusive  possession, 
and  control  and  are  intended  to  be  and  will 
be  used  only  for  personal  consumption  by  the- 
plaintiff  and  the  members  of  his  family  or 
bona  fide  guests*' ;  that  the  defendant  DanieL 
L.  Porter  is  an  agent  of  the  Commissioner 
of  Internal  Revenue,  charged  with  the- 
duty  of  enforcing  the  Volstead  Act,  who  in 
his  official  capacity  has  publicly  declared  and> 
threatened  that  such  storage  of  liquor  by  the- 
defendant  Deposit  Company  would  be  unlaw- 
ful after  the  Volstead  Act  became  effective, 
and  would  expose  plaintiff  and  the  Deposir 
Company  to  the  penalties  of  that  act,  which- 
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would  be  enforced  against  them;  that  *the 
appellant  desired  to  continue  to  store  his 
liquors  in  said  rented  room  after  the  Vol- 
stead Act  should  become  effective,  and  in- 
tended to  report  the  same  to  the  Commission- 
er of  Internal  Revenue,  as  therein  required; 
and  that  the  Deposit  Company,  moved  whol- 
ly by  the  notices  and  threats  of  defendant 
Porter,  had  notified  plaintiff  that  he  must 
remove  his  liquors  from  its  warehouse,  or 
that  It  would  remove  and  deliver  them  to 
Porter  as  outlawed  property,  to  be  dealt  with 
under  the  Volstead  Act  after  it  became  ef- 
fective. 

Averring  as  a  matter  of  law  that  such 
possession  of  liquors  in  a  warehouse  is  not 
forbidden  by  the  Eighteenth  Amendment  or 
the  Volstead  Act,  the  appellant  prayed  that 
an  injunction  should  issue,  restraining  the 
■defendants  from  interfering  with  his  pos- 
-session  of  the  room  in  the  warehouse  and 
from  removing  or  disposing  of  his  liquors. 

The  motion  to  dismiss  was  sustained,  and 
4L  constitutional  question  being  involved,  ap- 
pellant brought  the  case  by  direct  appeal 
to  this  court. 

Thus  is  presented  for  decision  the  question: 

May  a  warehousing  corporation  lawfully 
permit  to  be  stored;  in  its  warehouse,  after 
-the  effective  date  of  the  Volstead  Act,  liquors 
4idmitted  to  have  been  lawfully  acquired  be- 
fore that  date  and  which  are  so  stored,  sole- 
ly and  in  good  faith,  for  the  purpose  of  pre- 
-serving  and  protecting  them  until  they  shall 
be  consumed  by  the  owner  and  his  family 
or  bona  fide  guests? 

Since  the  Volstead  Act  has  been  held  by 
this  court  to  be  a  valid  law,  the  answer  to 
this  question  must  be  found  in  its  provi- 
sions, and  the  sections  of  it  which  it  is  ar- 
gued sustain  the  negative  anwer  to  the  ques- 
tion given  by  the  court  below,  are  8,  21,  and 
\26  of  tiUe  II. 

[1]  Since  here,  as  always,  the  purpose  of 
'Congress  in  enacting  a  law  is  of  importance 
in  deternrinlng  the  meaning  of  it,  it  is  note- 
worthy that  title  II  of  the  Volstead  Act  was 
passed  under  the  grant  of  power  to  enforce 
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the  first  section  *of  the  Eighteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
which  prohibits  the  manufacture,  sale,  and 
transportation  of  intoxicating  liquors  for 
'beverage  purposes,  but  does  not  indicate  any 
purpose  to  confiscate  liquors  lawfully  owned 
at  the  time  the  amendment  should  become 
effective  and  which  the  owner  intended  to 
use  in  a  lawful  manner. 

Section  33  of  the  act  is  the  only  one  whicih 
deals  specifically  with  liquors  lawfully  ac^ 
-quired  before  it  should  take  effect  and  it  is 
therefore  of  first  importance  in  the  considera- 
tion of  the  case  before  us.  That  section  de- 
clares: 

"It  shall  not  be  unlawful  to  possess  liquors  In 

•one's  private  dwelling  while  the  same  is  oc- 

-«apied  and  used  by  him  as  his  dwelling  only 


and  such  liquor  need  not  be  reported,  pro* 
yidtd  such  liquors  are  for  use  only  for  the 
personal  consumption  of  the  owner  thereof 
and  his  family  residing  in  such  dwelling  and  of 
his  bona  fide  guests  when  entertained  by  him 
therein." 

The  admissions  of  fact  under  which  this 
case  is  considered  bring  the  liquors  here  in- 
volved precisely  within  these  immunity  pro- 
visions of  section  33,  except  that  they  are 
stored  in  a  public  warehouse  Instead  of  in 
a  private  dwelling.  They  were  lawfully  ac- 
quired and  were  intended  for  a  lawful  use 
and  thus  the  question  is  narrowed  to,  wheth- 
er such  custody  by  the  warehouse  company 
as  is  shown  by  the  admissions  was  forbidden 
by  the  act 

Coming  now  to  the  sections  relied  upon  as 
rendering  the  custody  or  possession  of  the 
liquors  by  the  warehouse  company  unlaw- 
ful: 

[2]  Section  25  declares  that— 

*'It  shall  be  unlawful  to  have  or  possess  any 
liquor  •  •  •  intended  for  use  in  violating 
this  title.    •    •    •  »• 

But  since  section  S3  declares  that  the  uses 
to  which  it  is  admitted  the  plaintiff  intends 
to  devote  his  liquors  are  not  unlawful,  ob- 
viously this  section  does  not  apply  to  the 
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case,  *for  the  unlawfulness  declared  by  it  Is 
conditioned  upon  the  intended  use  In  violat- 
ing the  act 
[3]  Section  21  declares  that— 

"Any  room,  house,  building  •  •  •  or 
place  where  intoxicating  liquor  is  manufac- 
tured, sold,  kept,  or  bartered  in  violation  of  this 
title,  and  all  intoxicatlDg  liquor  and  property 
kept  and  used  in  maintaining  the  same,  is 
hereby  declared  to  be  a  common  nuisance,** 
and  for  the  maintaining  of  such  a  place  penal- 
ties are  provided. 

The  word  "kept**  In  this  section  1b  the 
only  one  of  possible  application  to  the  case 
at  bar,  and  the  words  with  which  it  is  im- 
mediately associated  are  such  that  as  here 
used,  it  plainly  means  kept  for  sale  or  barter 
or  other  commercial  purpose.  Its  inapplica- 
bility to  this  case  Ls  apparent.  Nosdtur  a 
soclls.  United  States  v.  Louisville  ft  Nash- 
ville R.  R.  Co.,  236  U.  S.  818,  334,  85  Sop.  Ct 
863,  59  U  Ed.  598. 

[4]  Section  8,  which  is  the  omnibus  seo- 
tion  of  the  act,  provides  that — 

"No  person  shall  on  or  after  the  date  when 
the  Eighteenth  Amendment  to  the  Constitution 
of  the  United  States  goes  into  effect  manufac- 
ture, sell,  barter,  transport  import  export 
deliver,  furnish  or  possess  any  intoxicating  liq- 
uor except  as  authorized  in  this  act  and  all 
the  provisions  of  this  act  shall  be  liberally  con- 
strued to  the  end  that  the  use  of  intoxicating 
liquor  as  a  beverage  may  be  prevented*** 

It  is  argued  that  the  declaratioa  herein 
that  no  person  shall  ''possess,"  'transport!* 
or  "deliver"  intoxicating  liquors  !■  appll- 
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cable  to  this  case,  because  the  warehouse  |  sion  of  section  33,  than  the  one  quoted  above, 

conflnns  this  condusion.    It  reads: 

"After  Febrnary,  1,  1920,  the  possession  of 
liquors  by  any  person  not  legally  permitted  on- 
der  this  title  to  possess  liquor  shaU  be  prima 
fade  evidence  that  such  liquor  is  kept  for  the 
purpose    of   being    sold,    bartered,   exchanged, 


company  is  not  "authorized"  by  the  act  to 
"possess"  them,  and  because  they  cannot  be 
used,  even  lawfully,  by  the  plaintiff  unless 
delivered  and  taken  away  from  the  ware- 
house. 

By  the  admissions  the  appellant  is  lessee . 
of  the  room  In  which  the  liquors  are  stored  j  «i^f^  _*.^,*^r ''"°^??®^ J*' .  *^.^®'^*?^?^®£?^^^^ 
and  he  "is  in  the  exclusive  possession  and 
control  of  them."    Thereby  the  relation  of 


the  warehouse  company  to  the  liquors  is  re- 
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stricted  to  the  *public  function  of  furnishing 
such  police,  fire,  and  other  protection  to  its 
buildings  and  their  contents  as  the  law  or  its 
lease  requires  on  the  part  of  such  company 
and  to  allowing  the  plaintiff  to  have  access 
to  his  property  in  order  that  he  may  remove 
it  for  an  admittedly  lawful  purpose.  The 
company  could  not  sell,  give  away  or  other- 
wise transfer  the  liquors  to  any  one  other 
Chan  in  this  limited  way  to  the  plaintiff 
owner. 

The  purpose  of  the  Eighteenth  Amendment 
and  of  this  act  considered,  we  cannot  bring 
ourselves  to  the  conclusion  that  such  a  re- 
lation to  the  liquors  on  the  part  of  the  stor- 
age company  as  is  here  disclosed  constitutes 
a  possession  of  them  within  the  meaning 
of  this  section  of  the  act. 

It  is  equally  clear  that  to  permit  the  owner 
to  have  access  to  the  liquors  to  take  them  to 
bis  dwelling  for  lawful  use  is  not  a  delivery 
at  them  within  the  meaning  of  this  third  sec- 
tion. 

[6]  That  transportation  of  the  liquors  to 
the  home  of  appellant,  under  the  admitted 
circumstances,  is  not  such  as  is  prohibited 
by  the  section  is  too  apparent  to  Justify  de- 
tailed consideration  of  the  many  provisions 
of  the  act  Inconsistent  with  a  construction 
which  would  render  such  removal  unlawful, 
and  that  the  act  is  understood  by  the  oflQcers 
charged  with  its  execution  as  permitted  such 
transportation  is  shown  by  the  provision  of 
the  regulations  of  the  Bureau  of  Internal 
Revenue  authorizing  permits  for  the  trans- 
portation of  liquors  from  one  permanent  res- 
idence of  an  owner  to  another  in  case  of  his 
removal,  although  no  such  transfer  is  in 
terms  provided  for  by  the  act. 

Clearly  there  is  like  administrative  power 
under  the  act  to  so  regulate  the  transfer  of 
such  stored  liquors  from  a  warehouse  to  the 
dwelling  of  the  owner  as  to  prevent  their  be- 
ing used  to  evade  the  prohibitions  of  the  act 
or  to  substantially  interfere  with  its  effective 
enforcement. 

Thus  it  is  plain  that  in  the  sections  of  the 
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act  relied  upon  *there  is  no  spedflc  prohibition 
against  the  storage  of  liquors,  under  the 
circumstances  admitted  to  exist  in  this  case, 
and  we  find  no  other  provisions  by  which 
aach  a  custody  is  rendered  unlawful. 
[6]  The  implication  from  another  provi- 
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of  in  violation  of  the  provisions  of  this  title. 

Assuming  that  the  unexplained  presence 
of  the  liquors  in  the  company's  warehouse 
would  give  rise  to  the  prescribed  presump- 
tion, yet,  if  that  presumption  should  be  re- 
butted by  appropriate  testimony  (as  it  is  in 
this  case  by  admissions)  that  the  liquor  to 
which  it  is  applied  is  not  being  kept  for  the 
purpose  of  sale,  barter,  exchange,  furnishing, 
or  otherwise  disposing  of  it  in  violation  of 
the  provisions  of  the  title,  the  implication  is 
plain  that  the  possession  should  be  consid- 
ered not  unlawful,  even  though  it  be  by  a  per- 
son "not  legally  permitted" — that  is  by  a  per- 
son not  holding  a  technical  permit  to  possess 
it,  such  as  is  provided  for  in  the  act 

Without  saying  that  there  may  not  be 
other  cases,  the  one  at  bar  seems  to  be  fairly 
within  the  scope  of  this  obvious  implication 
of  section  83. 

It  may  be  that  the  custody  of  liquors  by  a 
warehouse  company  was  thus  not  declared  to 
be  unlawful  because  the  writers  of  the  act 
did  not  have  such  a  case  in  mind,  but  it  was 
more  probably  because  Congress  would  not 
consent  to  allow  lawful  possession  and  use 
of  liquors  in  dwellings  having  storage  fa- 
cilities for  them,  while  denying  the  only  pos- 
sible means  of  preserving  and  protecting  such 
liquors  to  persons  with  less  commodious 
homes.   The  Congress  was  concerned  with  the 
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great  problem  of  preventing  the  manu*fttcture 
and  sale  of  intoxicating  liquors  for  beverage 
purposes  in  the  future,  and  it  seems  to  have 
given  but  slight  attention  to  the  consumptioii 
of  such  relatively  small  anrounts  of  such 
liquors  as  might  be  in  existence  In  private 
ownership  and  intended  for  consumption  by 
the  owner,  his  family  or  his  guests,  when  the 
amendment  and  the  act  should  take  effect 

[7]  An  intention  to  confiscate  private  prop- 
erty, even  in  intoxicating  liquors,  will  not 
be  raised  by  inference  and  construction  from 
provisions  of  law  which  have  ample  field  for 
other  operation  in  effecting  a  purpose  clearly 
indicated  and  declared. 

It  results  that  the  decree  of  the  District 
Court  must  be 

Reversed. 

Mr.  Justice  McBEYNOLDS  concurring. 

I  concur  in  the  Judgment  of  the  court  but 
do  not  assent  to  the  reasoning  advanced  to 
support  it  I  think  the  Volstead  Act  was 
properly  interpreted  by  the  court  below  (267 
Fed.  706) ;  but  to  enforce  it  as  thus  constra- 
ed  would  result  in  virtual  confiscation  of  law- 
fully acquired  liquors  by  preventing  or  un- 
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duly  interfering  with  their  consumption  by  |  stated,  that  a  change  was  contemplated  in 


the  owner.  The  Eighte^ith  Amendment  gave 
no  such  power  to  Cougreaa.  Manufacture* 
sale  and  transportation  are  the  things  pro- 
hibited; not  personal  use. 


(264   U.   8.   8S) 

WELLS  BROS.  CO.  OF  NEW  YORK  V. 
UNITED  STATES. 

(Submitted   April  30,   1920.    Decided  Nov.  8, 

1920.) 

No.  75. 

United  States  ^=>74  —  Government  building 
contractor  held  not  entitled  to  damages  for 
delays. 
A  government  building  contractor,  whose 
contract  authorized  the  United  States  to  sus- 
pend the  whole  or  any  part  of  the  woric,  and 
allowed  additional  time  to  the  contractor  for 
such  suspension,  but  provided  that  no  claim  for 
damages  on  account  of  such  delays  should  be 
made  or  allowed,  cannot  make  claims  for  de- 
lays ordered  until  additional  legislation  af- 
fecting the  building  was  enacted  by  Congress, 
especially  where  the  first  and  longest  delay 
was  ordered  before  the  contractor  became 
bound  by  the  approval  of  his  bond. 

Appeal  from  the  Ck>urt  of  Claims. 

Claim  by  the  Wells  Bros.  Company  of 
\ew  Yoric  against  the  United  States.  A  gen- 
eral demurrer  to  the  amended  petition  was 
sustained,  and  the  amended  petition  dis- 
missed by  the  Court  of  Claims,  and  claim- 
nut  appeals.    Affirmed. 

Messrs.  A.  K.  Serven  and  Burt  E.  Barlow, 
both  of  Washington,  D.  C,  for  appellant. 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court 

This  is  an  appeal  from  a  judgment  of  the 
Court  of  Claims,  sustaining  a  general  de- 
murrer to  and  dismissing  the  amended  peti- 
tion. 
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*Tlie  allegations  of  this  amended  petition, 
admitted  by  the  demurrer  and  essential  to 
be  considered,  are: 

The  appellant,  a  corporation  organized 
under  the  laws  of  New  Yorlc,  and  engaged 
in  the  general  building  and  construction 
business,  entered  into  a  written  contract 
with  the  United  States  for  the  construction 
of  a  post  office  and  courthouse  building  in 
New  Orleans,  dated  September  30,  1909,  for 
which  it  was  to  be  paid  $817,000,  but  its 
bond  for  performance  was  not  approved  un- 
til 9  days  later,  on  October  9;  on  the  day 
after  the  contract  was  signed  the  United 
States  "ordered  and  directed'*  appellant  to 
delay  ordering  limestone  (as  specified  in  the 
contract)  for  the  exterior  of  the  street 
fronts  of  the  building  **for  the  reason,  as 


said  exterior  face  stonework,  which  would 
require  an  additional  ai^ropriation  by  Con- 
gress"; the  appellant  assented  to  a  delay 
of  two  weeks  only,  but,  although  protesting 
that  further  delay  would  result  in  its  dam- 
age, it  refrained  from  purchasing  limestone 
until  August  19,  1910,  when,  the  required 
appropriation  by  Congress  having  been  ob- 
tained, a  supplemental  agreement  was  en- 
tered into  by  the  parties  to  the  contract,  by 
which  marble  was  substituted  for  limestone 
for  the  street  fronts  of  the  building,  the 
compensation  of  the  appellant  was  increased 
$210,500,  and  the  time  for  completion  of  the 
building  was  extended  from  April  1,  1911, 
to  February  6,  1912;  during  this  delay  the 
contractor  proceeded  with  other  work  under 
the  contract,  and  prior  to  August  19,  1910, 
it  had  completed  all  the  required  excava- 
tion, foundation,  and  structural  steel  work ; 
after  the  ''modification  and  addition  of  Au- 
gust 19,  1910,  to  the  contract  work"  the  ap- 
pellant so  proceeded  with  the  performance 
of  the  contract  that  by  February  1,  1912,  the 
building  was  substantially  completed  ex- 
cept the  interior  partitions,  and  thereupon 
the  United  States,  again  over  the  protest 
of  appellant,  "ordered  and  directed*'  a  de- 
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lay,  which  continued  to  Au*gust  24, 1912,  un- 
til congressional  legislation  was  obtained 
authorizing  the  parcel  post,  whereupon  the 
plans  for  the  interior  arrangements  of  the 
building  were  adapted  to  that  service  and 
the  building  was  completed. 

The  claim  is  wholly  for  damages  occa- 
sioned by  the  two  delays  thus  described, 
and  the  question  for  decision  is  whether  the 
terms  of  the  contract  authorized  the  govern- 
ment to  require  such  delays  without  becom- 
ing liable  to  the  contractor  for  damages 
which  may  have  been  caused  to  it  thereby. 

The  contract  involved  contains  this  provi- 
sion: 

"It  is  further  covenanted  and  agreed  that 
the  United  States  shall  have  the  right  of  sus- 
pending the  whole  or  any  part  of  the  work 
herein  contracted  to  be  done,  whenever  in  the 
opinion  of  the  architects  of  the  building,  or  of 
the  supervising  architect,  it  may  be  necessary 
for  the  purpose  or  advantage  of  the  work,  and 
upon  such  occasion  or  occasions  the  contractor 
shall,  without  expense  to  the  United  States, 
properly  cover  over,  secure  and  protect  such 
of  the  work  as  may  be  liable  to  sustain  injury 
from  the  weather,  or  otherwise,  and  for  all 
such  suspensions  the  contractor  shall  be  al- 
lowed one  day  additional  to  the  time  herein 
stated  for  each  and  every  day  of  such  delay  so 
caused  in  the  completion  of  the  work,  the  same 
to  be  ascertained  by  the  supervising  architect; 
and  a  similar  allowance  of  extra  time  will  b« 
made  for  such  other  delays  as  the  supervising 
architect  may  find  to  have  been  caused  by  the 
United  States,  provided  that  a  written  claim 
therefor  is  presented  by  the  contractor  within 
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ten  days  of  the  occurrence  of  such  delays;  pro- 
vided, farther,  that  no  claim  shall  be  made  or 
allowed  to  the  contractor  for  any  damages 
which  may  arise  oat  of  any  delay  caused  by 
the  United  States." 

The  contract  further  declares  that  the 
contractor — 

**will  make  any  omissions  from,  additions  to  or 
rhanges  in  the  work  or  material  herein  pro- 

•86 
rided  for  whenever  *reqaired  by  said  first  party 
•    •    •    and  that  no  claim  for  damages  on  ac- 
count of  such  changes  or  for  anticipated  prof- 
its shall  be  made  or  allowed." 

It  would  be  difficult  to  select  lan^niASe  Sit- 
ing larger  discretion  to  the  United  States 
to  suspend  the  performance  "of  the  whole 
or  any  part  of  the  work"  contracted  for,  or 
to  change  the  work  or  materials,  than 
that  here  used.  The  provision  for  the  pro- 
tection of  the  work  shows  that  long  Inter- 
rupticms  were  contemplated  with  a  compen- 
sating: extension  of  time  for  performance 
provided  for,  and  it  is  admitted  that,  eight 
days  before  its  bond  was  approved  and  it 
became  bound,  the  appellant  received  its 
first  order  to  delay,  for  the  reason  that  ''a 
change  was  contemplated  in  said  exterior 
stonewoik  which  would  require  an  addition- 
al appropriation  by  Congress." 

Such  a  delay  as  was  thus  ordered  was  cer- 
tain to  be  an  indefinite  and  very  probably  a 
Icmg-continued  one;  but  the  appellant,  ex- 
perienced contractor  that  it  was,  did  not 
hesitate  to  submit  to  it  by  permitting  the 
approval  of  its  bond,  which  rendered  its  obli- 
gation under  the  contract  complete,  more 
than  a  week  after  notice  had  been  received 
of  the  order.  Thus,  with  much  the  longest 
delay  complained  of  ordered  and  actually 
Altered  upon,  the  appellant  consented  to  be 
bound  by  the  language  quoted,  which  vested 
such  comprehensive  discretion  over  the  work 
in  the  government.  That  this  confidence  of 
the  contractor  was  not  misplaced  is  shown 
by  the  fact  that  this  first  delay  resulted  in 
the  substitution  of  marble  for  limestone  for 
the  street  fronts  of  the  building  and  in  a 
supplemental  agreement  by  which  it  received 
additional  payments,   aggregating  $210,000, 


and  an  extension  of  ten  months  for  the  com- 
pletion of  the  work. 

In  addition  to  all  this  it  must  be  noted 
that  the  first  paragraph  above  quoted,  con* 
dudes  with  this  independent  proviso: 

"Provided    further,   that  no   daim   shall  be 

•8T 
made  or  allowed  *to  the  contractor  for  any 
damages  which   may  arise  out  of  any  delay 
caused  by  the  United  States." 

Here  is  a  plain  and  unrestricted  covenant 
on  the  part  of  the  contractor,  comprehensive 
as  words  can  make  it,  that  it  will  not  make 
any  claim  against  the  government  "for  any 
damages  whidi  may  arise  out  of  any  delay 
caused  by  the  United  States"  in  the  per- 
formance of  the  contract,  and  this  is  em- 
phasized by  being  immediately  coupled  with 
a  dedaration  by  the  government  that  if  such 
a  daim  should  be  made  it  would  not  be  al- 
lowed. 

Such  language  disassociated  as  it  is  from 
provisions  relating  to  "omissions  from,"  the 
making  of  "additions  to  or  changes  in,"  the 
work  to  be  done,  or  ^'material"  to  be  used, 
cannot  be  treated  as  meaningless  and  futile 
and  read  out  of  the  contract  Given  its 
plain  meaning  it  is  fatal  to  the  appellant's 
daim. 

Men  who  take  $1,000,000  contracts  for  gov- 
ernment buildings  are  neither  unsophisticat- 
ed nor  cardess.  Inexi>eri6nce  and  inatten* 
tion  are  more  likdy  to  be  found  In  other 
parties  to  such  contracts  than  the  contrac- 
tors, and  the  presumption  is  obvious  and 
strong  that  the  men  signing  such  a  contract 
as  we  have  here  protected  themselves  against 
such  delays  as  are  complained  of  by  the 
higher  price  exacted  for  the  work. 

We  are  dealing  with  a  written  contract, 
plain  and  comprehensive  in  its  terms  and  the 
case  is  clearly  ruled  in  prindple  by  Day  ▼. 
United  States,  245  U.  S.  169,  161,  88  Sup. 
Ot.  57,  62  L.  Ed.  210,  Carnegie  Sted  Ck>.  ▼. 
United  SUtes,  240  U.  S.  156,  164,  165,  86 
Sup.  Ct  842,  60  L.  Ed.  576,  Dermott  v.  Jones, 
2  Wall.  1,  7,  17  L.  Ed.  762,  and  Chouteau  v. 
United  SUtes,  05  U.  S.  61,  67,  68,  24  U  Ed. 
871.  The  Judgment  of  the  Court  of  Claims 
dismissing  the  petition  must  be 

Affirmed* 
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(264  V.  8.  4S) 

PRYOR  et  al.  v.  WILLIAMS. 

(Argued  Oct.  8,  1920.    Decided  Nov.  8,  1920.) 

No.  26. 

L  Master  and  servant  <&=5>204(l)— Risk  from 
using  defective  clawbar  assumed  under  fed- 
eral act. 
A  railroad   employ^,  who  uses   a  clawbar 
with  a  defect  obvious  on  the  most  cursory  in- 
spection, assumes  the  risk  of  injury  from  such 
use,  so  that  he  cannot  recover  under  the  fed- 
eral Employers*   Liability  Act    (Gomp.   St.   §§ 
8657-8665),  on  the  theory  that  such  use  was 
contributory  negligence,  which  only  diminished 
the  amount  of  recovery. 

2.  Commerce  ^=3>8( 6)— Federal  act  prevails 
over  state  law. 

In  an  action  for  injuries  to  servant  em- 
ployed in  interstate  commerce,  which  is  with- 
in the  provisions  of  federal  Employers*  Liability 
Act  (Ck^mp.  St.  §§  8657-8665),  the  requirements 
of  that  act  prevail  over  any  state  law. 

3.  Master  and  servant  ^=>295(i)— Instruotions 
on  assumption  of  risk  held  erroneous  under 
federal  act. 

Where  the  trial  court,  in  an  action  under 
the  federal  Employers*  Liability  Act  (Comp. 
St.  §§  8657-8666),  modified  a  requested  in- 
struction on  assumption  of  risk,  so  as  to  au- 
thorize consideration  thereof  by  the  jury  in 
determining  the  amount  of  plaintiff's  recovery, 
if  any,  under  all  the  instructions,  the  employer 
was  deprived  of  his  right  under  that  act  to  as- 
sert assumption  of  risk  as  a  complete  bar  to 
recovery. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  Missouri. 

Action  for  personal  injuries  under  the  fed- 
eral Employers*  Liability  Act  by  Allega  Wil- 
liams against  Edward  B.  Pryor  and  another, 
as  receivers  of  the  Wabash  Railroad  Com- 
pany. Judgment  for  plalntifC  was  affirmed 
by  the  Supreme  Court  of  Missouri  (272  Mo. 
613,  200  S.  W.  53),  and  defendants  bring 
certiorari.    Reversed  and  remanded. 

Messrs.  Frederic  D.  McKenney,  of  Wash- 
ington, D.  C,  and  James  L.  Minnis,  of  St 
Louis,  Mo.,  for  petitioners. 

Mr.  Roy  W.  Backer,  of  Sedalia,  Mo.,  for 
respondent 

Mr.  Justice  McEENNA  delivered  the  opin- 
ion of  the  Court 

Action  for  personal  injuries  based  on  Em- 
ployers* Liability  Act  (Comp.  St.  §§  8657- 
8665).  Negligence  is  charged  against  peti- 
tioners as  receivers  of  the  Wabash  Railroad 
Company. 

Respondent  Williams,  plaintiff  in  the  action, 
was  engaged  in  tearing  down  a  bridge  on  the 

line  of  the  railroad,  *and  a  defect  in  a  claw- 
bar, which  he  was  directed  to  use,  caused 
the  bar  to  slip  while  he  was  attempting  to 
draw  a  bolt;  in  consequence  he  lost  his  bal- 


ance and  fell  to  the  ground,  a  distance  of  12 
feet  The  defect,  it  is  aUeged,  Williams  did 
not  know. 

Negligence,  however,  was  charged  against 
him,  and  assumption  of  risk  and  contributory 
negligence. 

He  recovered  a  verdict  in  the  sum  of 
$5,000.  Motion  for  new  trial  and  arrest  of 
judgment  were  denied,  and  the  case  was  ap- 
pealed to  the  Kansas  City  Court  of  Appeals. 

The  facts,  as  recited  by  the  court,  are  that 
Williams  was  21  years  old,  and  had  heen 
reared  on  a  farm.  He  entered  the  service 
of  the  railroad  as  a  common  laborer  in  Au- 
gust, 1915,  and  worked  for  it  until  his  in- 
jury in  November  of  that  year;  his  work 
being  that  of  "helping  build  steel  bridges  and 
taking  down  old  ones."  He  was  ordered  by 
the  foreman  in  charge  of  the  work  to  use  a 
clawbar  which  was  defective,  in  that  tlie 
claws — 
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had  become  so  rounded  and  dull  by  long  us- 
age that  they  could  not  be  made  to  grab  the 
shank  securely,  and  slipped  from  their  hold 
when  plaintiff  (Williams)  pressed  downward  on 
the  handle,  causing  him  to  lose  his  balance  and 
fall  from  the  cap  to  the  ground." 

The  plaintiff  stated  that  to  discover  the 
defect  required  an  inspection  of  the  under- 
side of  the  tool,  and  that,  in  obeying  the  or- 
der of  the  foreman,  he  did  not  pause  to  make 
such  inspection,  but  used  the  tool  without 
any  but  casual  Inspection  of  its  top  surface, 
which  did  not  reveal  the  defect 

The  railroad  was  engaged  in  interstate 
commerce  and  the  cause  of  action,  under  the 
case  as  made,  fell  within  the  purview  of 
the  federal  Employers'  Liability  Act  (Comp. 
St  §§  8657-8665). 

The  conclusion  of  the  court  was  that — 

'*The  defect  in  the  clawbar  was  so  obvious 
that  the  most  cursory  and  superficial  inspection 
would  have  disclosed  it  to  the  plaintiff.*' 


And  further: 
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"The  risk  was  just  as  obvious  as  the  ^de- 
fect. This  was  a  simple  tool,  which,  in  the 
course  of  use,  would  be  expected  to  fall  in- 
to such  defective  condition,  and  plaintiff  must 
be  held  to  have  appreciated  the  danger  and  to 
have  voluntarily  assumed  it" 

The  court  reversed  the  judgment  It  de- 
nied a  motion  for  rehearing,  but  considered 
and  adjudged: 

'*That  on  account  of  one  of  the  judges  deem- 
ing the  decision  to  be  in  conflict  with  Fish  v. 
Railway,  203  Mo.  106,  123,  172  S.  W.  340, 
Ann.  Cas.  1916B,  147,  it  is  without  jurisdiction, 
and  therefore  orders  said  cause  certified  to 
the  Supreme  Court  for  its  determination." 

The  Supreme  Court,  upon  considering  Fish 
V.  Railway  and  other  cases,  decided  that^- 

"It  was  the  duty  of  the  master  to  furnish 
the   servant   a   reasonably   safe   clawbar   with 
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which  to  do  the  work.    The  failare  to  furnish  1  faaed  the  iiustructlon  as  It  was  requested* 


that  character  of  a  dawbar  was  negligence 
upon  the  part  of  the  master.  If  the  defects 
were  so  glaring,  and  the  dawbar  so  patently 
defective  that  an  ordinarily  prudent  servant 
would  not  have  used  it,  then  its  use  under  such 
circumstances  was  negligence  upon  the  part  of 
the  servant,  which  negligence  under  the  rule  in 
Blissouri  would  bar  him  from  a  recovery.  But 
not  so  under  the  federal  statute." 

In  other  words,  the  court  held  that  Wil- 
liams* assumption  of  the  risk  did  not  have 
the  consequence  assigned  to  It  by  the  Kan- 
sas City  Court  of  Appeals,  but,  if  it  existed, 
amounted  in  legal  effect  only  to  contributory 
negligence,  and  that  such  negligence  under 
the  federal  statute  worked  a  reduction  of 
damages,  and  not  a  defeat  of  the  action, 
and,  applying  these  elements  of  decision,  ad- 
judged that  the  "case  was  well  tried  by  the 
court  nisi,  and  its  Judgment  should  be  af- 
firmed."   It  was  so  ordered. 

[1]  In  its  view  of  the  federal  statute  and 
the  defense  under  it,  the  court  erred.  Sea- 
board Air  Line  Railway  Co.  y.  Horton,  233 
U.  S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062, 
L.  R.  A.  1915C,  1,  Ann.  Cns.  1915B,  475; 
Jacobs  V.  Southern  Railway  Co.,  241  U.  S. 
229,  36  Sup.  Ct.  588,  60  L.  Ed.  970;  Chesa- 
peake &  Ohio  Railway  Co.  v.  De  Atley,  241 
U.  S.  310,  36  Sup.  Ct.  564,  60  L.  Ed.  1016; 
Erie  Railroad  Co.  y.  Purucker,  Administra- 
trix, 244  U.  S.  320,  87  Sup.  Ct  629,  61  L.  Ed. 
1166 ;  Boldt,  Administratrix,  v.  Pennsylvania 
Railroad  Co.,  245  U.  S.  441,  38  Sup.  Ct  139, 
62  L.  Ed.  385. 
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[2]  *And  the  requirement  of  the  act  pre- 
yails  over  any  state  law.  Seaboard  Air  Line 
y.  Horton,  supra;  Atchison,  Topeka  & 
Santa  Fd  Ry.  Co.  y.  Harold,  241  U.  S.  371, 
36  Sup.  Ct  665,  60  L.  Ed.  1050;  New  York 
Central  Railroad  Co.  v.  Winfield,  244  U.  S. 
147,  37  Sup.  Ct.  546,  61  L.  Ed.  1045,  L.  R.  A. 
1918C,  439,  Ann.  Cas.  1917D,  1139 ;  New  Or- 
leans Railroad  Co.  y.  Harris,  247  U.  S.  367, 
38  Sup.  Ct  535,  62  L.  Ed.  1167. 

[3]  Counsel  for  respondent,  however,  insists 
that  the  views  of  the  Supreme  Court  upon 
the  ruling  of  the  assumption  of  risk  is  "of 
purely  academic  interest  and  of  no  practical 
importance"  in  the  consideration  of  the  le- 
gality of  the  verdict  and  judgment  in  the 
trial  court  That  oourt,  it  is  said,  submitted 
the  fSLCt  to  the  Jury,  and  also  submitted  the 
relative  contribution  of  Williams*  negligence 
and  the  negligence  of  defendants  to  his  in- 
jury. But  this  is  an  underestimate  of  the 
action  of  the  trial  court  The  court  was  re- 
quested to  instruct  the  jury  that  the  effect 
of  the  assumption  of  risk  by  Williams  inci- 
dent to  the  use  of  the  clawbar,  and  the  cir- 
cumstances under  which  it  was  used,  was 
to  relieve  defendants  from  liability  "for  the 
injury  resulting  therefrom."    The  court  re- 


and  amended  it  by  adding  thereto: 

"And  such  fact  [the  assumption  of  risk]  will 
be  considered  by  yon  in  determining  the  amount 
of  plaintiffs  recovery,  if  any,  under  all  of  the 
instructions." 

The  refusal  and  modification  were  assigned 
as  error,  and  the  Supreme  Court  considered 
and  decided,  as  we  have  seen,  that  the  fact 
was  of  no  determining  importance,  and,  If  it 
existed,  only  constituted  contributory  neg- 
ligence, and  could  operate  only  in  reduction 
of  the  amount  of  recovery,  not  defeat  recov- 
ery.   This  was  error,  as  we  have  seen. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


(264  U.  8.  88) 
UNITED    STATES   v.    BUTT. 

(Submitted  Oct   18,  1920.     Decided  Nov.   8, 

1920.) 

No.  275. 

Aliens  ^==>35— Illegally  aiding  entry  of  Chinese 
punishable  under  Immigration  Act;  Chinese 
Exclusion  Act  not  being  exclusive. 

Where,  on  a  previous  prosecution  of  ac- 
cused under  Chinese  Exclusion  Act,  |  11,  as 
amended  by  Act  July  5,  1884  (Comp.  St  S 
4298)  for  the  unlawful  landing  of  Chinese  la- 
borers in  the  United  States,  a  verdict  of  not 
guilty  was  directed  on  the  ground  of  failure 
to  prove  that  the  Chinese  were  actually  land- 
ed in  the  United  States,  it  was  error,  in  a  sub- 
sequent prosecution  for  the  same  acts  under 
Immigration  Act,  f  8  (Comp.  St.  1918,  Comp. 
St  Ann.  Supp.  1919,  {  4289^dd)  to  quash  the 
indictment  on  the  ground  that  persons  bring- 
ing Chinese  laborers  into  the  United  States 
should  be  prosecuted,  not  under  the  Immigra- 
tion Act,  but  under  the  Chinese  Exclusion  Act. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

James  Butt,  alias  Wong  Sing,  was  indicted 
for  violation  of  the  Immigration  Act  the  in- 
dictment was  quashed,  and  the  United  States 
brings  error.    Ruling  reversed. 

^Messrs.  Assistant  Attorney  General  Stew- 
art and  Harry  S.  Rldgely,  of  Washington,  D. 
C,  for  the  United  States. 

•41 

*Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court 

Error  to  review  a  Judgment  of  the  District 
Court  quashing  an  Indictment  against  defend- 
ant in  error,  Butt,  which  charged  him  with 
feloniously  bringing  four  Chinese  aliens  into 
the  United  States  in  violation  of  Immigration 
Act  Feb.  5, 1917,  c.  29,  39  Stat  874,  880  (Comp. 
St  1918,  Comp.  St.  Ann.  Supp.  1919,  {§  959, 
960,  4289%a  et  seq.). 

The  legality  of  the  ruling  depends  upon  the 
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coezistenre  of  that  act  with  Chinese  Exclu 
sion  Act  Jnly  5,  1884,  23  Stat.  117  (Comp.  St. 
H  4295,  4298,  4290). 

We  may  use  in  exposition  of  the  case  the 
raemorandmn  of  the  District  Court  (Judge 
Rudkin).  It  appears  therefrom  that  an  earli- 
er indictment  was  presented  against  Butt, 
charging  him  in  three  counts  with  having 
brought  the  same  four  CSiinese  aliens  into 
the  United  States.  The  first  two  counts  were 
based  on  section  8  of  the  Immigration  Act  of 
February,  1917,  and  the  third  count  on  sec- 
tion 11  of  the  (Chinese  Exclusion  Act  (22  Stat. 
61.  as  amended  by  Act  July  5, 1884  [Comp.  St. 
S  42981).  All  of  the  counts  were  based  on  the 
unlawful  landing  of  four  Chinese  laborers  in- 
to the  United  States.  A  motion  to  quash  the 
first  and  second  counts  on  the  grounds  of  mis- 
joinder, and  on  the  further  ground  that  the 
several  acts  did  not  state  facts  sufficient  to 
constitute  a  crime  was  granted.  The  ruling 
was  based  on  a  decision  of  the  C^cuit  Court 
of  Appeals  for  the  Eighth  CSlrcuit  Stoneberg 
V.  Morgan,  246  Fed.  98, 158  C.  C.  A.  324. 

Upon  the  trial  of  the  third  count  a  ver- 
dict  of  not  guilty  was  directed  by  the  court 
(Judge  Farrlngton)  the  government  having 
failed  to  prove  that  the  Chinese  were  actually 
landed  in  the  United  States. 

On  June  11,  1919,  the  indictment  In  con- 
troversy was  found.  As  we  have  said,  it 
charged  Butt  with  bringing  the  same  Chinese 
aliens  into  the  United  States,  and  all  of  Its 
<'Ounts  were  based  on  the  Immigration  Act.  A 
motion  to  quash  was  made,  accompanied  by 
the  record  in  the  former  case,  in  the  nature 
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of  a  plea  of  former  Jeopardy.  *To  this  pro- 
ledure  the  government  consented,  but  con- 
tended that,  inasmuch  as  defendant  did  not 
proceed  far  enough  to  violate  section  11  of  the 
Exclusion  Act,  he  was  subject  to  prosecution 
under  section  8  of  the  Immigration  Act,  it 
t)eing  broader  and  more  comprehensive  in  its 
terms.  To  this  contention  the  court  replied, 
and  we  quote  its  language: 

"In  my  opinion  Congress  did  not  intend  that 
the  courts  should  indulge  in  any  such  refine- 
ment as  this.  In  other  words  Congress  either 
intended  that  persons  bringing  Chinese  laborers 
into  the  United  States  should  be  prosecuted 
under  the  immigration  act  or  that  they  should 
Dot  Such  was  manifestly  the  view  of  the  CJir- 
cult  Court  of  Appeals  for  the  Eighth  (Mrcuit 
in  the  case  already  cited." 

The  court  considered  that  it  was  Its  duty 
to  follow  that  decision  until  the  question 
should  be  decided  by  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  or  by  this  court 
The  motion  to  quash  was  sustained. 

This  ruling  is  attacked  and  that  of  the  case 
adduced  in  its  support,  by  the  citation  of 
United  States  v.  Wong  You,  223  U.  S.  67,  32 
Sup.  Ct  195,  56  L.  Ed.  354,  and  United  States 
y.  Woo  Jan,  245  U.  S.  552,  557,  38  Sup.  C!t 
207,  62  L.  Ed.  466. 


The  cases  support  the  contentlcm,  for  which 
they  are  cited,  and  it  follows  therefore  that 
the  ruling  of  the  District  Court  in  the  case  at 
bar,  sustaining  the  motion  to  quash  the  In- 
dictment, was  error,  and  It  Is  reversed. 

So  ordered. 


(254  u.  8.  CU) 
LEMAN  et  al.  v.  EASTMAN  et  al. 

(Decided  Nov.  8,  1920.) 

No.  306. 

1.  CoRKtitHtloRaf  law  ^=»3l6--Doe  process  off 
law  dooo  not  Include  right  to  review. 

The  requirement  of  due  process  of  law 
in  Const.  Amend.  14,  does  not  require  a  review 
of  the  decision  by  the  Supreme  Covat  of  a  state 
after  proper  proceedings  by  a  court  having 
jurisdiction  either  by  appeal,  writ  of  error,  or 
certiorarL 

2.  Courts  «s»394(  10)— Decision  as  to  state 
court's  Jurisdiction  cannot  bo  quootionod  as 
denial  of  duo  procoos  of  law. 

A  decision  by  the  Illinois  Supreme  Court 
that  the  state  C^ertiorari  Act,  denying  review 
by  that  court  as  a  matter  of  right,  was  not 
void  under  the  Constitution  and  laws  of  lUi- 
Dois,  cannot  be  reviewed  by  the  United  States 
Supreme  Court,  on  the  contention  IJiat  such 
decision  thereby  denied  due  process  of  law. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Bill  by  Sidney  C.  Eastman,  as  trustee, 
against  Sheldon  Dole  Leman  and  others,  for 
approval  of  his  accounts,  and  for  leave  to 
resign.  A  decree  of  the  circuit  court,  ap- 
proving the  accounts  and  assessing  the  ex- 
penses of  the  litigation  against  the  objecting 
beneficiaries,  was  affirmed  by  the  Appellate 
Court  of  the  First  District  of  Illinois  (213  IlL 
App.  684),  and  a  petition  for  writ  of  certiorari 
was  denied  by  the  Supreme  Court  of  Illinids, 
and  the  objecting  beneficiaries  bring  error. 
Writ  of  error  dismissed  for  want  of  Jurisdic- 
tion. 

This  writ  of  error  was  brought  to  the 
October  term,  1920,  of  the  Supreme  Court  of 
the  United  States,  to  review  a  Judgmmit 
of  the  Supreme  ciourt  of  Illinois  dismiss- 
ing a  writ  of  error  to  the  Appellate 
Court,  First  District,  in  the  case  of  Etast- 
man,  Trustee,  v.  Dole  et  al.,  decided  at 
the  February  term,  1919.  Elastman  v.  Dole 
et  al.,  213  111.  App.  684.  The  Judgment  of 
the  Appellate  Court  affirmed  the  decree  of 
the  circuit  court,  approving  the  account  of 
the  trustee  and  permitting  the  trustee  to  re- 
sign. 

This  litigation  was  begun  in  July,  1911,  on 
the  bill  of  the  trustee  for  approval  of  his 
accounts  and  for  leave  to  resign.  The  trust 
was  created  by  the  will  of  James  H.  Dole, 
deceased,  a  prominent  Board  of  Trade  man, 
who  f  oimded  the  business  of  J.  H.  Dole  &  Co. 


^s»For  other  oems  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digeete  and  Indezee 
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about  1862.  Sidney  C.  Bastman  was  appoint- 
ed testamentary  trustee.  The  Lemans  were 
beneficiaries  of  the  trust,  and  opposed  the 
accounts,  and  filed  a  cross-bill  for  the  re- 
moval of  the  trustee.  Other  beneficiaries  of 
the  trust  approved  the  accounts  and  consent- 
ed to  the  resignation  of  the  trustee. 

The  decree  of  the  circuit  court  approved 
the  accounts  and  all  the  actions  of  the  trus- 
tee, assessing  all  the  expenses  of  the  litiga- 
tion, including  solicitors'  fees  for  the  trustee, 
against  the  Lemans.  Leman  appealed  to  the 
Appellate  Court  for  the  First  District,  where 
the  decree  of  the  circuit  court  was  affirmed. 
A  petition  for  writ  of  certiorari  to  the  Su- 
preme Ck>urt  of  Illinois  was  filed  by  Leman, 
and  this  was  denied  at  the  June  term,  1919. 

The  Leman  beneficiaries  sued  out  a  writ  of 
error  in  the  Illinois  Supreme  Court  to  review 
the  Judgment  of  the  Appellate  Court.  The 
theory  of  the  writ  of  error  was  that  the 
Certiorari  Act,  under  which  certiorari  was 
denied,  was  void  and  a  denial  of  due  process 
of  law.  This  writ  of  error  was  dismissed  by 
the  Illinois  Supreme  Court,  on  motion  of  East- 
man, trustee.  On  Leman's  petition  the  Chief 
Justice  of  the  Supreme  Court  of  Illinois 
granted  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States. 

The  assignment  of  errors  by  plaintiffs  in 
error  raised  the  following  points: 

(1)  That  the  Certiorari  Act  (Laws  HI.  1909, 
p.  304),  denying  plaintiCFs  in  error  review  by 
the  state  Supreme  Court  as  a  matter  of  right, 
was  void  under  the  Constitution  and  laws  of 
Illinois,  under  which  Constitution  and  laws, 
it  was  contended,  a  writ  of  error  was  writ 
of  right;  (2)  that  the  Certiorari  Act  was 
void  under  the  provisions  of  the  Ordinance 
for  the  Government  of  the  Northwest  Terri- 
tory; (3)  that  the  Certiorari  Act,  and  the 
dismissal  of  the  writ  of  error  by  the  Illinois 
Supreme  Court,  was  a  denial  of  due  process 
of  law  and  of  the  equal  protection  of  the  laws 
secured  to  plaintiffs  in  error  under  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion. 

Henry  W.  Leman,  of  Chicago,  111.  (Frank 
H.  Culver,  of  Chicago,  111.,  of  counsel),  for 
plaintiffs  in  error. 

Carl  V.  Wisner,  of  Chicago,  111.  (Wisner  ft 
Walsh,  of  Chicago,  IlL,  of  counsel),  for  de- 
fendant in  error  Eastman. 

LevlDSon,  Becker  &  Schwartz,  of  Chicago, 
IlL  (John  Peter  Barnes  and  Irving  Gllruth, 
both  of  Chicago,  111.,  of  counsel),  for  defend- 
ant in  error  Northern  Trust  Co. 

PER  CURIAM.  [1,2]  Dismissed  for  want 
of  Jurisdiction,  upon  the  authority  of  (1) 
Reetz  V.  Michigan,  188  U.  S.  605,  508,  23  Sup. 
Ct.  390,  47  L.  Ed.  563;  United  States  v. 
Helnze,  218  U.  S.  532,  545,  546,  31  Sup.  Ct.  98, 
54  L.  Ed.  1139;  Lott  v.  Pittman,  243  U.  S. 
588,  591,  37  Sup.  Ct.  473,  61  L.  Ed.  916 ;   Ex 


parte  Abdu,  247  U.  S.  27»  30,  38  Sup.  Ot  447, 
62  L.  Ed.  966 ;  (2)  Castillo  v.  McCk>nnico,  168 
U.  S.  674,  683,  18  Sup.  Ct  229,  42  L.  Ed.  622; 
Standard  Oil  Co.  v.  Missouri,  224  U.  S.  270, 
281,  32  Sup.  Ct  406,  56  L.  Ed.  760 ;  McDonald 
V.  Oregon  Navigation  Co.,  233  U.  S.  665,  669, 
670,  34  Sup.  Ct.  772,  58  L.  Ed.  1145;  Gasquet 
V.  Lapeyre,  242  U.  S.  367,  369.  370,  37  Sup.  Ct 
165,  61  L.  Ed.  367. 


(264  U.  8.  77) 

NILES-BEMENT-POND     CO.    V.    IRON 

MOULDERS'  UNION,  LOCAL 

NO.  68,  et  al. 

(Argued  Oct  22, 1920.    Decided  Nov.  8, 1920.) 

No.  69. 

1.  Equity  ^=>94— Person  having  Interest  which 
must  be  determined  to  settle  controversy  Is 
"indispensable  party." 

Though  there  is  no  prescribed  formula  for 
determining  whether  a  person  or  corporation 
is  an  indispensable  party,  all  persons  who  have 
an  interest  in  the  controversy  of  such  a  nature 
that  a  final  decree  cannot  be  made  without 
affecting  that  interest,  or  without  leaving  the 
controversy  in  such  condition  that  its  final  de- 
termination may  be  wholly  inconsistent  with 
equity  and  good  conscience,  are  "indispensable 
parties." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indis- 
pensable Party.] 

2.  Injunction  «=»  114 (2)— Plaintiff's  subsidiary 
corporation  held  necessary  party  In  suit 
against  Its  striking  employes. 

In  a  suit  by  a  foreign  corporation  to  re- 
strain interference  by  the  striking  employes 
of  a  domestic  corporation,  which  was  subsidiary 
to  plaintiff,  and  which  had  contracts  with  plain- 
tiff, whose  performance  was  prevented  by  the 
acts  complained  of,  the  subsidiary  corporation 
is  an  indispensable  party,  since  it  is  the  con- 
tracts between  the  subsidiary  corporation  and 
its  employes  that  are  to  be  protected  from  in- 
terference. 

3.  Courts  ^=»3 1 7— Plaintiff's  subsidiary  corpo- 
ration held  interested  as  plaintiff  In  suit 
against  striking  employes. 

In  a  suit  to  restrain  interference  by  strik- 
ing employes  of  plaintiff's  subsidiary  corpora- 
tion with  the  operations  of  the  subsidiary  cor- 
poration, the  subsidiary  has  the  same  interest 
as  plaintiff  in  the  controversy,  and  should  be 
considered  as  plaintiff,  though  joined  as  defend- 
ant, so  that  there  is  no  diversity  of  citizenship, 
where  the  subsidiary  corporation  was  a  citizen 
of  the  same  state  as  the  other  defendants. 

4.  Courts  ^==>299  —  Allegations  of  government 
contracts  and  interstate  commerce  held  not 
to  show  controversy  under  United  States 
laws. 

Allegations,  in  a  bill  to  restrain  striking 
employes  from  Interfering  with  the  operations 
of  plaintiff's  subsidiary  corporation,  tlmt  tlie 
contracts  between  plaintiff  and  the  United 
States  government,  which  could  only  be  per- 
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formed  by  the  contlniied  operation  of  the  sub- 1 
sidiary  corporation,  were  entitled  to  priority 
under  National  Defense  Act  June  8,  1916,  8 
120  (Comp.  St.  §§  3115g,  3115f,  3115h),  and 
that  they  involved  interstate  commerce,  are 
insufficient  to  support  a  claim,  first  made  after 
dismissal  for  want  of  diversity  of  citizenship, 
that  the  cause  of  action  arose  under  the  laws 
of  the  United  States. 

Mr.  Justice  Pitney  and  Mr.  Justice  McReyn- 
olds  dissenting. 

Certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Suit  by  the  Niles-Bement-Pond  Company 
against  the  Iron  Moulders'  Union,  Local  No. 
G8,  and  others.  On  appeal  from  grant  of  a 
temporary  injunction  by  the  District  Court, 
the  Circuit  Court  of  Appeals  ordered  the  dis- 
missal of  the  case  for  want  of  Jurisdiction 
(Iron  Moulders'  Union,  Local  No.  68,  y. 
NUes-Bement-Pond  Co.,  258  Fed.  408,  1G9 
C.  C.  A.  424),  and  complainant  brings  cer- 
tiorari. Decree  of  the  Circuit  Court  of  Ap- 
peals affirmed. 

Messrs.  Lawrence  Maxwell  and  Murray 
Seasongoodt  boUi  of  Cincinnati,  Ohio,  for  pe- 
titioner. 

Messrs.  W.  B.  Rubin,  of  Milwaukee,  Wis., 
and  Robert  J.  Shank,  of  Hamilton,  Ohio,  for 
respondent. 

•78 

*Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court. 

The  controversy  involved  in  this  suit  orig- 
inated in  a  strike  by  employes  of  the  defend- 
ant the  Niles  Tool  Works  Company,  herein- 
after designated  the  Tool  Company,  and  the 
sole  question  presented  for  decision  is  one  of 
Jurisdiction. 

The  petitioner,  a  corporation  of  New  Jer- 
sey, filed  its  bill  in  the  District  Court  for  the 
Southern  District  of  Ohio,  making  the  Tool 
Company,  an  Ohio  corporation,  several  local 
labor  unions,  and  many  of  the  striking  em- 
ployes of  the  Tool  Company  (in  the  bill  and 
hereinafter  designated  "former  employes") 
parties  defendant;  it  being  averred  that  all 
of  the  defendants  were  citizens  of  Ohio  and 
residents  of  the  Southern  district  The  Ju- 
risdiction of  the  court  was  thus  invoked  on 
the  ground  of  diverse  citizenship. 

The  relief  prayed  for  was  an  injunction, 
restraining  the  striking  former  employte  of 
the  Tool  Company  from  molesting  workmen 
employed  by  that  company  to  take  their 
places,  upon  the  ground  that  petitioner  had 
contracts  with  the  Tool  Company  the  per- 
formance of  which  was  being  delayed  by 
such  interference.  No  case  was  stated,  or 
relief  asked  for,  against  the  Tool  Company. 

The  District  Court  overruled  a  motion  to 
dismiss  for  want  of  Jurisdiction,  and  granted 
a  preliminary  injunction  as  prayed  for,  but, 
on  appeal  the  Circuit  Court  of  Appeals 
found  that  the  Tool  Company  was  so  essen- 


tially a  subsidiary  of  the  petitioner,  and  its 
interest  in  the  controversy  was  so  certainly 
on  the  same  side,  that  it  should  be  treated 
as  a  plaintiff ;  that  any  decision  of  the  case 
must  necessarily  so  involve  rights  of  the 
Tool  Company  as  to  render  it  an  indispens- 
able party  to  the  case;  and  that,  giving 
that  company  its  proper  classification  as  a 
plaintiff  resulted  in  the  disappearance  of 
the  Jurisdictional  diversity  of  citizenship 
and  required  the  dismissal  of  the  bill,  which 

•70 

was  ^ordered.  The  case  was  brought  here 
for  review  by  writ  of  certiorari. 

The  facts  essential  to  be  considered,  which 
were  stipulated  or  sufiidently  proved  on  the 
hearing  of  the  application  for  an  injunction, 
may  be  epitomized  as  follows: 

The  petitioner  was  a  corporation  of  New 
Jersey,  the  defendant  Tool  Company  a  cor- 
poration of  Ohio,  the  petitioner  owned  a  con- 
trolling interest  in  the  capital  stock  of  the 
Tool  Company,  and  the  same  men  were  pres- 
ident and  vice  president,  respectlTely,  of 
both  companies.  The  president  was  invest- 
ed with  authority  to  flix  prices  for  the  two 
companies,  three  of  the  five  directors  of  the 
Tool  Company  were  directors  of  the  petition- 
er, and  more  than  05  per  cent,  of  the  business 
of  that  company  was  obtained  through  the 
petitioner,  acting  as  its  general  sales  agent. 
The  customary  mode  of  transacting  business 
between  the  two  companies  was  for  the  pe- 
titioner to  make  contracts  for  machinery, 
which  it  passed  to  the  Tool  Company  for 
manufacture  and  delivery. 

Before  the  filing  of  the  bill  the  petitioner 
had  entered  into  many  contracts  with  the 
United  States  government  to  furnish  It,  as 
quickly  as  possible,  with  machinery,  tools, 
and  equipment  for  arsenals  and  for  navy 
and  ship  yards,  all  of  which  contracts  were 
necessary  for  the  successful  prosecution  of 
the  war,  and  were  to  be  given  priority  over 
other  work.  These  contracts  had  been 
passed  to  the  Tool  Company  for  manufac- 
ture; the  petitioner  remaining  liable  for 
their  performance.  It  was  averred,  and  suf- 
ficiently proved,  that  the  defendants  other 
than  the  Tool  Company  had  conspired  to- 
gether, for  the  purpose  of  hindering,  delay- 
ing, and  preventing  the  petitioner  from  per- 
forming, through  the  Tool  Company,  the 
contracts  thus  obtained  by  it  from  the  gov- 
ernment, and  for  the  purpose  of  intimidat- 
ing workmen  in  the  employ  of  the  Tool  Com- 
pany by  threats,  violence,  and  coercion,  when 
going  to  and  from  their  places  of  work  and 

•80 

when  at  their  homes.  *Such  defendants,  as- 
sembled about  the  plant  of  the  Tool  Com- 
pany, had  at  times  by  threats  and  violence 
prevented  employes  from  entering  its  fac- 
tory to  work,  and  had  threatened  to  prevent, 
and  imless  restrained  would  have  prevented, 
that  company  from  freely  carrying  forward 
its  business,  and  thereby  the  petitioner  from 
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tulfilUng  its  contracts  with  the  govemment 
and  with  others. 

On  this  record  the  questions  presented  for 
decision  are:  Was  the  Tool  Company  an 
indispensable  party  to  the  suit?  and,  prop- 
erly classified,  should  It  be  treated  as  a 
plaintiff?  If  these  questions  are  both  an- 
swered In  the  affirmative,  the  decree  of  the 
Circuit  Court  of  Appeals  must  be  affirmed; 
otherwise,  it  must  be  reversed. 

[11  There  Is  no  prescribed  formula  for  de> 
termlnlng  In  every  case  whether  a  person  or 
corporation  is  an  indispensable  party  or  not ; 
but  a  rule  early  annoimced  and  often  ap- 
plied by  this  court  Is  sharply  applicable  to 
the  case  at  bar.  In  Shields  v.  Barrow,  17 
How.  130,  130,  15  I/.  Ed.  158,  this  language 
— quoted  with  approval  in  Barney  v.  Balti- 
more City,  6  Wall.  280,  284,  18  L.  Ed.  825, 
and  again  in  Waterman  v.  Canal-Louisiana 
Bank,  &c.  Co.,  215  U.  S.  33,  48,  30  Sup.  Ct.  10, 
54  L.  Ed.  80 — ^>;\'as  used  to  describe  parties  so 
indispensable  that  a  court  of  equity  will  not 
proceed  to  final  decision  without  them,  viz.: 

"Persons  who  not  only  have  an  interest  In 
the  controversy,  but  an  interest  of  such  a  na- 
ture that  a  final  decree  cannot  be  made  without 
either  affecting  that  interest,  or  leaving  the 
controversy  in  such  a  condition  that  its  final 
termination  may  be  wholly  inconsistent  with 
equity  and  good  conscience." 

[2]  The  case  we  are  considering  is  essen- 
tially one  on  the  part  of  the  petitioner  to 
protect  from  Interference  by  striking  former 
employes  of  the  Tool  Company  the  contract 
which  that  company  had  with  the  men  em- 
ployed by  it  to  take  their  places.  Petition- 
er's claim  of  right,  the  validity  of  which  we 
are  not  called  upon  to  determine,  is  rested 
wholly  upon  the  contract  of  the  Tool  Com- 
pel 
pany  with  its  *employ6s,  and  the  character 
and  construction  of  that  contract  of  employ- 
ment must  inevitably  be  passed  upon  in  any 
decision  of  the  case,  and  obviously,  if  the 
petitioner  should  fail  in  such  a  suit  as  this, 
with  the  Tool  Company  not  a  party,  any  de- 
cree rendered  would  not  prevent  a  relltigat- 
ing  of  the  same  questions  in  the  same  or  in 
any  other  proper  court,  and  it  would  settle 
nothing. 

Thus,  if  the  Tool  Company  be  considered 
as  having  any  corporate  existence  whatever 
separate  from  that  of  the  petitioner,  it  must 
bave  an  interest  in  the  controversy.  Involved 
in  sach  a  case  as  we  have  here,  of  a  nature 
such  that  a  final  decree  could  not  be  made 
without  affecting  that  interest,  and  perhaps 
not  without  leaving  the  controversy  in  a  con- 
dition wholly  inconsistent  with  that  equity 
which  seeks  to  put  an  end  to  litigation  by 
doing  complete  and  final  justice,  and  there- 


fore it  must  be  concluded  that  it  was  an  in- 
dispensable party,  within  the  quoted  long- 
established  rule. 

[3]  Plainly  the  appellant  was  not  mistak- 
en when  it  made  the  Tool  Oomimny  a  party 
to  the  suit.  But  making  It  a  party  defend- 
ant could  not  give  to  the  District  Court  Ju- 
risdiction against  the  objection  of  another 
party,  or  over  the  court's  own  scrutiny  of 
the  record,  tmless  there  existed  a  genuine 
controversy  between  it  and  the  plaintiff,  the 
petitioner.  Judicial  Code,  §  24  (Comp.  St. 
I  091).  That  there  was  not  and  could  not  be 
any  substantial  controversy,  any  "collision 
of  interest,"  between  the  petitioner  and  the 
Tool  Company,  is  of  course  obvious  from  the 
potential  control  which  the  ownership  of 
stock  by  the  former  gave  it  over  the  latter 
company,  and  from  the  actual  control  effect- 
ed by  the  membership  of  the  boards  of  direc- 
tors and  by  the  selection  of  executive  ofl9- 
cers  of  the  two  companies,  which  have  been 
described. 

Looking,  as  the  court  must,  beyond  the 
pleadings,  and  arranging  the  parties  accord- 
ing to  their  real  interest  in  the  dispute  in- 
volved in  the  case,  Dawson  v.  Columbia,  &c.. 

Trust  •Co.,  197  U.  S.  178,  180,  25  Sup.  Ct 
420,  49  L.  Ed.  713,  Steele  v.  Culver,  211  U. 
S.  26,  29,  29  Sup.  Ct.  9,  53  L.  Ed.  74,  it  Is 
clear  that  the  identity  of  Interest  of  the 
Tool  Company  with  the  petitioner  required 
that  the  two  be  aligned  as  plaintiffs,  and 
that,  with  them  so  classified,  the  case  did 
not  present  a  controversy  wholly  between 
citizens  of  different  states,  within  the  Juris- 
diction of  the  District  Court.  Coal  Co.  v. 
Blatchford,  11  Wall.  172,  20  L.  Ed.  179; 
Hooe  V.  Jamieson,  166  U.  S.  395,  17  Sup.  Ct. 
596,  41  U  Ed.  1049. 

[4]  The  allegations  of  the  bill  that  the 
contracts  which  the  petitioner  had  with  the 
United  States  govemment  were  of  a  charac- 
ter which  must  be  given  priority  imder  sec- 
tion 120  of  the  National  Defense  Act,  ap- 
proved June  3,  1916  (39  Stat.  pp.  166,  213 
[Oomp.  St  fS  3115g,  3115f,  3115h]),  and  that 
they  involved  interstate  commerce,  are  much 
too  casual  and  meager  to  give  serious  color 
to  the  claim  now  made  that  the  cause  of 
action  asserted  is  one  arising  under  the  laws 
of  the  United  States.  The  contention  is  an 
afterthought,  and  plainly  was  not  in  the 
mind  of  the  writer  of  the  bill  of  complaint 

It  results  that  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  affirmed. 

Appeal  dismissed,  petition  for  writ  of  cer- 
tiorari granted,  and  decree  of  the  Circuit 
Court  of  Appeals  affirmed. 

Mr.  Justice  PITNEY  and  Mr.  Jostioe  Mc- 
REYNOLDS  dissent 
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HEALD  et  al.  v.  DISTRICT  OF  COLUMBIA. 

<  Argued  Oct  18,  1920.    Decided  Nov.  B,  1920.) 

Na.  800. 

1.  Cottrts  ^s»388— Court  of  Appeals  of  District 
of  Columbia  cannot  oertify  questions  In  oase 
otherwise  reviewable^ 

^e  Court  of  Appeals  of  the  District  of  Co- 
lumbia cannot  certify  questions  to  the  Su- 
preme Court  in  any  case  where  its  judgment  or 
decree  would  be  susceptible  to  review  in  the 
Supreme  Court  on  error  or  appeal. 

2.  Courts  ^=5>388— Supreme  Court  oan  review 
cases  In  Court  of  Appeals  of  District  of  Co- 
lumMa  Involving  oonstltutlonality  of  local 
acts. 

Under  Judicial  Code,  §  250  (Comp.  St.  § 
1227) »  authorizing  the  Supreme  Court  to  re- 
view on  error  or  appeal  decrees  of  the  Court 
of  Appeals  of  the  District  of  Columbia  In 
cases  involving  the  constitutionality  of  any  law 
of  the  United  States,  the  court  can  review  on 
appeal  or  writ  of  error  cases  involving  the 
constitutionality  of  a  local  act  of  Congress, 
applying  only  to  the  District  of  Columbia, 
though  under  paragraph  6  of  that  section  au- 
thorizing review  of  cases  involving  the  con- 
struction of  acts  of  Congress,  it  can  review 
only  cases  involving  the  construction  of  gen- 
eral laws. 

3.  Statutes  ^=>225%— Re-enactment  adopts  es- 
tablished construction,  In  absence  of  con- 
trary Implication. 

The  re-enactment  of  a  statute  which  has  ac- 
quired a  settled  significance  adopts  that  mean- 
ing, in  the  absence  of  a  plain  implication  to  the 
contrary. 

On  Certificate  from  the  Court  of  Appeals 
of  the  District  of  Columbia. 

Suit  by  John  C.  Heald  and  others,  as  com- 
mittee of  the  person  and  estate  of  Eugene 
I'eters,  against  the  District  of  Columbia,  to 
recover  taxes  paid  under  protest.  On  certifi- 
cate from  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  certifying  questions  con- 
coiming  the  construction  and  constitutionality 
of  the  suit.  Certificate  dismissed  for  want 
of  Jurisdiction. 

Messrs.  A.  S.  Worthlngton  and  Vernon  Ifl. 
West,  both  of  Washington,  D.  C,  for  peti- 
tioners. 

Mr.  F.  H.  Stephens,  of  Washington,  D.  C^ 
fur  the  District  of  Columbia. 

Mr.  Chief  Justice  WHITE  deUvered  the 
opinion  of  the  court. 

The  certificate  made  by  the  Court  of  Ap- 
peals of  the  District  of  Columbia  as  the  basis 
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for  the  questions  which  *are  propounded 
shows  that  they  relate  to  a  pending  suit  to 
recover  taxes  assessed  by  the  District  of  Co- 
lumbia upon  Intangible  property  pursuant  to 
an  act  of  Congress  and  paid  under  protest  on 
the  ground  that  the  assessment  was  "illegal 


and  void  in  whole  and  In  f t0  several  parts." 
It  suffices  to  say  that  the  questions,  which 
are  stated  in  the  margin,i  express  the  pur- 
pose of  the  court  below  to  ask  our  instruc- 
tions as  to  the  constitutionality  of  the  act  of 
Congress  in  the  light  of  the  construction  of 
that  act  which  was  the  basis  of  the  assess- 
ment of  which  complaint  is  made. 

At  bar  the  subject  is  discussed  as  if  the 
case  were  here  on  error  or  appeal,  and  on  the 
other  hand  it  is  prayed  that  the  power  con- 
ferred in  a  case  where  a  certificate  is  pend- 
ing to  order  up  the  whole  record  be  exerted. 
But  as  the  want  of  power  in  the  court  below 
to  make  the  certificate  has  been  suggested 
and  as  that  naturally  arises  on  the  face  of 
the  record  and  will  if  well  founded  preclude 
present  inquiry  into  other  questions,  we  come 
to  consider  that  subject 

[1 , 2]  It  is  indisputable  that  the  court  be- 
low had  no  power  to  certify  questions  to  this 
court  in  any  case  where  its  Judgment  or  de- 
cree would  be  susceptible  of  review  in  this 
court  on  error  or  appeal.  Arant  v.  Lane,  245 
U.  S.  166,  168,  38  Sup.  Ct.  94,  62  L.  Ed.  223. 
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•Whether  the  power  to  certify  exists  there- 
fore must  be  decided  by  a  consideration  of 
section  250  of  the  Judicial  Code  (Comp.  St. 
S  1227),  which  deals  with  the  right  to  review 
by  error  or  appeal.  As  when  that  section  is 
considered  it  appears  that  its  third  para- 
graph in  express  terms  confers  power  on  this 
court  to  review  on  error  or  appeal  Judgments 
or  decrees  of  the  court  below  "in  cases  in- 
volving the  construction  or  application  of  the 
Constitution  of  the  United  States,  or  the  con- 
stitutionality of  any  law  of  the  United  States, 
or  the  validity  or  construction  of  any  treaty 
made  under  Its  authority,"  it  is  at  once  dem- 
onstrated that  the  court  below  was  devoid 
of  any  authority  to  make  the  certificate  and 
hence  that  this  court  has  no  Jurisdiction  to 
answer  the  questions. 

But  it  is  suggested  that,  as  it  was  held  in 
American  Security  &  Trust  Co.  v.  District  of 
Columbia,  224  U.  S.  491,  32  Sup.  Ct.  553,  5« 
L.  Ed.  856,  that  the  power  conferred  upon 
this  court  by  paragraph  6  of  section  250  to 
review  on  error  or  appeal  Judgments  or  de- 
crees of  the  court  below  ''in  cases  in  which 
the  construction  of  any  law  of  the  United 

^  "1.  Does  section  9  of  an  act  of  CSongress  ap- 
proved March  3,  1917  (39  Stat  1046),  under  wliicb 
said  assessment  was  made,  require  that  'moneys 
and  credits,  including  moneys  loaned  and  in- 
vested, bonds  and  shares  of  stock  *  *  *  of  any 
person,  firm,  association,  or  corporaUon  •  •  • 
engaged  in  business  within  said  District,'  but  re- 
&ld'.ng  outside  of  said  District,  shall  be  assessed 
by  the  District  of  Columbia  for  the  purpose  of 
taxation? 

"2.  If  it  does.  Is  it  Invalid  T  And,  if  Invalid,  does 
that  fact  render  void  the  entire  section? 

"3.  Does  the  section  require  the  District  of  Co- 
lumbia to  assess  the  bonds  and  other  BecurlUes 
of  the  states  and  their  municipal  corporations  held 
by  residents  of  the  District  of  Ckslumbla;  and  If 
it  does,  does  its  validity  on  that  account  render 
the  entire  section  void?" 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Dlgeats  and  Indexes 
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States  is  drawn  in  question  by  the  defend-  r 
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ant"  embraced  only  the  construction  of  laws 
of  general  operation,  as  distinguished  from 
those  which  were  local  to  the  District  of  Col- 
umbia, therefore  the  grant  of  power  to  de- 
termine the  constitutionality  of  acts  of  Con- 
gress must  be  treated  as  applying  only  to 
such  acts  as  are  general  in  character,  as  to 
which  it  is  insisted  the  act  involved  in  this 
case  is  not  one. 

But  the  contention  disregards  the  sugges- 
tion of  a  difference  between  the  two  subjects 
which  was  made  In  the  American  Security 
Case  and  overlooks  the  implication  resulting 
from  a  subsequent  case  directly  dealing  with 
the  same  matter.  United  Surety  Co.  v.  Amer- 
ican Fruit  Co.,  238  U.  S.  140,  35  Sup.  Ct.  828, 
59  L.  Ed.  1238. 

[3]  In  addition,  as  the  paragraphs  of  sec- 
tion 250  in  question  but  re-enact  provisions 
of  prior  statutes  which  had  been  construed 
as  conveying  authority  to  review  controver- 
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sies  ^concerning  the  constitutional  power  of 
Congress  to  enact  local  statutes  (Parsons  ▼• 
Dist  of  Columbia,  170  U.  S.  45,  18  Sup.  Ct 
521,  42  L.  Ed.  948;  Smoot  v.  Heyl,  227  U.  S. 
518,  33  Sup.  Ct  336,  57  L.  Ed.  621),  the  prop- 
osition conflicts  with  the  settled  rule  that, 
where  provisions  of  a  statute  had  previous 
to  their  re-enactment  a  settled  signiflcance, 
that  meaning  will  continue  to  attach  to  them 
in  the  absence  of  plain  implication  to  the 
contrary  (Latimer  v.  United  States,  223  U. 
S.  501,  504,  32  Sup.  Ct  242,  56  L.  Ed.  526; 
Anderson  y.  Pacific  Coast  S.  S.  Co.,  225  U.  S. 
187,  199,  32  Sup.  Ct  626,  56  L.  Ed.  1047; 
Louisville  Cement  Ck>.  v.  Interstate  Commerce 
Commission,  246  U.  S.  638,  644,  38  Sup.  Ct 
408,  62  L.  Ed.  914). 

That  a  decision  below,  which  merely  deals 
with  and  interprets  a  local  statute,  is  not 
subject  to  review  by  error  or  appeal,  affords 
no  basis  for  saying  that  the  exertion  of  the 
Infinitely  greater  power  to  determine  whether 
Congress  had  constitutional  authority  to  pass 
a  statute  local  in  character  should  be  neces- 
sarily subjected  to  a  lil^e  limitation.  To  the 
contrary,  the  elementary  principle  is  that  the 
ri^t  to  pass  upon  the  greater  question,  the 
constitutional  power  of  Congress,  draws  to 
it  the  authority  to  also  decide  all  the  essen- 
tial incidents,  even  though  otherwise  there 
might  not  be  a  right  to  consider  them.  Field 
V.  Barber  Asphalt  Paving  Co.,  194  U.  S.  618, 
620,  24  Sup.  Ct  784,  48  L.  Ed.  1142;  Wil- 
Uamson  v.  United  States,  207  U.  S.  425,  432, 
28  Sup.  Ct  163,  52  L.  Ed.  278;  Michigan 
Central  R.  R.  Co.  ▼.  Vreeland,  227  U.  S.  59, 
64,  33  Sup.  Ct.  192,  57  L.  Ed.  417,  Ann.  Cas. 
1914C,  176 ;  WUson  v.  United  States,  232  U. 
S.  563,  565,  34  Sup.  Ct  347,  58  L.  Ed.  728; 
Singer  Sewing  Machine  Ck>.  v.  Brickell,  233 
U.  S.  304,  313,  34  Sup.  Ct  493,  58  U  Ed.  974. 

It  follows  that  the  certificate  must  be  and 
it  is 

Dismissed  for  want  of  Jurisdiction. 


(264  U.  8.  122) 

WATSON  et  al.  v.  STATE  COMPTROLLER 

OF  NEW  YORK. 

(Argued  Oct  IS,  1920.    Decided  Nov.  15, 

1920.) 

No.  266. 

1.  Taxation  ^=»42(l)  —  Classiflcatlon  which 
has  reasonable  relation  to  permitted  govern- 
mental action  Is  valid. 

A  classification  of  property  for  purposes 
of  taxation  is  permissible,  if  it  has  a  reasonable 
relation  to  some  permitted  end  of  goyernmental 
actioD;  it  not  being  necessary  that  the  basis 
of  the  classification  be  deducible  from  the  na- 
ture of  the  thing  classified. 

2.  Taxation  ^=s>859( I)— Higher  added  transfer 
tax  on  Investments  previously  untaxed  not 
unreasonable. 

Tax  Law,  |  221-b,  as  added  by  Laws  N.  Y. 
1917,  c.  700,  S  2,  imposing  an  additional  tax 
on  the  transfer  of  investments  held  by  dece- 
dent, on  which  neither  the  general  property 
tax  imposed  by  Tax  Law,  |  9,  nor  the  stamp 
tax  OD  investments,  which  under  article  15 
exempts  them  from  the  general  property  tax, 
had  been  paid,  is  a  reasonable  classification,  in 
distinguishing  between  property  which  had 
borne  its  share  of  the  tax  burden  during  de- 
cedent's life  and  that  which  had  not 

3.  Taxation  ^s»856— Additional  transfer  tax 
on  untaxed  investments  not  property  tax  or 
penalty. 

The  additional  tax  levied  by  Tax  Law,  f 
221-b,  as  added  by  Laws  N.  Y.  1917,  c.  700,  f 
2,  on  the  transfer  of  investments  of  a  decedent 
which  had  not  been  taxed  during  his  life,  is 
neither  a  property  tax  nor  a  penalty. 

In  Error  to  the  Surrogate's  Ck)art  of  New 
York  County,  State  of  New  York. 

Proceeding  for  the  assessment  of  the  New 
York  state  transfer  tax  against  the  estate 
of  Charles  W.  Watson,  deceased.  An  order 
of  the  Surrogate's  Court,  disallowing  an  ad- 
ditional tax  on  the  transfer  of  untaxed  in- 
vestments (In  re  Watson's  Estate,  104  Misc. 
Rep.  212,  172  N.  Y.  Supp.  29),  affirmed  by 
the  Appellate  Division  of  the  Supreme  Court 
(In  re  Watson's  Estate,  186  App.  Div.  48,  174 
N.  Y.  Supp.  19),  was  reversed  by  the  New 
York  Court  of  Appeals  (In  re  Watson's  Es- 
tate, 226  N.  Y.  384,  123  N.  E.  758),  and  Anna 
H.  Watson  and  another,  as  executors  of  the 
last  will  and  testament  of  the  deceased, 
bring  error  against  the  State  Comptroller  of 
the  State  of  New  York.  Judgment  for  pay- 
mejit  of  tax  affirmed. 

See,  also,  In  re  Watson's  Estate,  227  N.  Y. 
584,  125  N.  E.  926;  227  N.  Y.  645,  126  N.  E. 
924. 

^Messrs.  Harold  W.  Bissell  and  Lee  McCan- 
liss,  both  of  New  York  City,  for  plaintiffs  In 
error. 

Mr.  John  B.  Gleason,  of  New  York  City,  for 
defendant  in  error. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Mr.  Justice  BHANDEIS  delivered  the  opin- 
ion of  the  Court 

The  New  York  Tax  Law  (Consolidated 
Laws,  chapter  (K))  provides  (article  1,  §  9) 
that  personal  property  shall  he  assessed  and 
taxed  to  the  owner  at  the  place  where  he  re- 
sides,  but  exempts  (irllcle  15)  from  such  tax- 
ation certain  bonds  and  other  obligations, 
called  in  the  act  Investments,  on  which  there 
has  been  paid  an  optional  tax  at  a  lower 
rate,  which  payment  is  evidenced  by  a  stamp 
affixed.  The  Tax  Law  also  provides  (article 
10)  for  an  Inheritance  or  transfer  tax,  which 
varies,  among  other  things,  according  to  the 
relationship  of  the  benefidary  to  the  dece- 
dent. By  section  221-b,  added  by  Laws  of 
1917,  c.  7(X),  I  2,  an  additional  tax  equal  to 
5  per  cent,  of  the  appraised  value  of  the  In- 
vestment Is  Imposed  on  the  transfer  of  In- 
vestments held  by  the  decedent  at  his  death, 
on  which  neither  the  general  property  tax 
nor  the  stamp  tax  above  described  has  been 
paid  during  a  fixed  period  prior  thereto,  pro- 
vided that  the  estate  is  larger  than  the  ex- 
emptions to  relatives  and  charities. 

Watson,  a  resident  of  New  York  City,  held, 
at  his  death  in  1917,  certain  bonds  on  which 
neither  the  general  property  tax  nor  the 
stamp  tax  had  been  paid.  The  transfer  tax  ap- 
praiser, appointed  by  the  Surrogate's  Ck)urt, 
reported  that  there  was  payable  by  the  execu- 
tors In  respect  to  those  bonds  the  additional 
transfer  tax  prescribed  by  the  act  of  1917. 
The  surrogate  (In  re  Watson's  Estate,  104 
Misc.  Bep.  212,  172  N.  Y.  Supp.  29)  dlsaUow- 
ed  the  tax  on  the  ground  that  the  statute 
violated  the  state  Constitution,  and  his  de- 
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dsion  was  affirmed  by  the  Appel*late  Divi- 
sion of  the  Supreme  Court  (In  re  Watson's 
Estate,  186  App.  Div.  48,  174  N.  Y.  Supp.  19). 
The  (3ourt  of  Appeals  of  New  York  held  that 
the  act  violated  neither  the  state  nor  the 
federal  Constitution  (In  re  Watson's  Estate, 
226  N.  Y.  384,  123  N.  E.  758),  and  the  case 
comes  here  on  writ  of  error.  The  contention 
is  that  the  tax  imposed  denies  to  Watson*s 
estate  equal  protection  of  the  laws. 

[1,  2]  The  occasion  and  the  purpose  of  the 
statute  are  shown  by  the  Court  of  Appeals. 
An  owner  of  Investments  is  not  required  ei- 
ther to  list  them  for  assessment  locally  un- 
der the  general  property  tax  law  or  to  pre- 
sent them  for  stamping  under  the  Invest- 
ment tax  law.  Whether  the  Investments  of 
a  resident  are  taxed  during  his  life  depends 
either  upon  his  own  will  or  upon  the  vigilance 
and  discretion  of  the  local  assessors.  This 
condition  led  to  loss  of  revenue  by  the  state 
and  to  Inequality  In  taxation  among  its  citi- 
zens. To  remedy  both  evils  this  additional 
transfer  tax  was  Imposed  upon  Investments 
of  a  decedent  which  had  wholly  escaped  tax- 
ation. It  Is  insisted  that  the  tax  Is  discrim- 
inatory, because  under  It  other  property  of 
the  same  kind  bequeathed  to  persons  stand- 


ing In  the  same  relationship  to  the  decedent 
will  not  be  taxed.  But  the  power  to  classify 
for  purposes  of  taxation  Is  fully  established. 
The  executors  admit,  as  they  must,  that  a 
classification  is  reasonable,  If  made  with  re- 
spect to  the  kind  of  property  transferred,  or 
to  the  amoimt  or  value  of  property  transfer- 
red, or  to  the  relationship  of  the  transferees, 
or  to  the  character  of  the  transferee,  for  In- 
stance, as  engaged  in  charity.  Magoun  v. 
Illinois  Trust  &  Savings  Bank,  170  U.  S.  283, 
300,  18  Sup.  Ct  594,  42  L.  Ed.  1037 ;  Billings 
V.  Illinois,  188  U.  S.  97,  23  Sup.  Ct  272,  47 
L.  Ed.  400;  Campbell  v.  California,  200  U. 
S.  87,  26  Sup.  Ct  182,  50  L.  Ed.  382.  But 
their  list  does  not  exhaust  the  possibilities  of 
legal  classification.  See  Beers  v.  Glynn,  211 U. 
S.  477.  484,  29  Sup.  Ct  186,  53  L.  Ed.  290; 
Keeney  v.  New  York,  22  U.  S.  525,  32  Sup.  Ct 
105,  56  L.  Ed.  299,  38  L.  B.  A«  (N.  S.)  1139 ; 
Maxwell  v.  Bugbee,  250  U.  S.  525,  40  Sup.  Ct. 
2,  63  L.  Ed.  1124.  Ck)mpare  New  York  v. 
Beardon,  204  U.  S.  152,  27  Sup.  Ct  188,  51 
L.  Ed.  415,  9  Ann.  Cas.  736.  Any  classifi- 
cation is  permissible  which  has  a  reasona- 
ble relation  to  some  permitted  end  of  gov- 
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ernmental  action.  It  *is  not  necessary,  as 
the  plaintiff  In  error  seems  to  contend,  that 
the  basis  of  the  classification  must  be  dedncl- 
ble  from  the  nature  of  the  things  classified 
— ^here  the  right  to  receive  property  by  devo- 
lution. It  Is  enough,  for  Instance,  if  the 
classification  is  reasonably  founded  in  '*the 
purposes  and  policy  of  taxation,"  Pacific  Ex- 
press Co.  V.  Seibert  142  U.  S.  ^39,  354,  12 
Sup.  Ct  250,  35  L.  Ed.  1035;  Kldd  v.  Ala- 
bama, 188  U.  S.  730,  732,  23  Sup.  Ct  401,  47 
L.  Ed.  669 ;  Clement  National  Bank  v.  Ver- 
mont, 231  U.  S.  120,  136-137,  34  Sup.  Ct  81, 
58  L.  Ed.  147 ;  Farmers'  Bank  v.  Minnesota, 
232  U.  S.  519,  529-530,  34  Sup.  Ct.  354,  58  L. 
Ed.  706.  And  what  classification  could  be 
more  reasonable  than  to  distinguish,  in  im- 
posing an  inheritance  or  transfer  tax,  be- 
tween property  which  had  during  the  dece- 
dent's life  borne  its  fair  share  of  the  tax 
burden  and  that  which  had  not?  i 

[3]  It  does  not  follow,  as  is  also  argued, 
that  the  act  in  question  imposes  a  property 
tax,  merely  because  its  existence  may  Induce 
owners  of  Investments  to  present  them  for 
taxation  under  the  investment  tax  law.  Nor 
Is  it  to  be  deemed  a  law  imposing  a  penalty 
merely   because  the  decedent's  estate  may 

*  Connecticut  (G«n.  Stat  1918,  |  1190)  and  Loul- 
Blana  (Constitution  1898,  arts.  235,  236;  Act  tf  ot 
1904)  also  impose  a  special  Inheritance  tax  on 
the  transfer  of  property  which  has  not  borne  Ita 
share  of  taxation  during  a  period  prior  to  the  own- 
er's death.  The  latter  statute  has  been  frequent- 
ly before  the  courts.  Succession  of  Mathias  Jjbwj, 
115  La.  377,  885,  89  South.  87.  8  L.  R.  A.  (N.  8.) 
1180,  5  Ann.  Cas.  871,  affirmed  Cahen  v.  Brewster* 
203  U.  8.  648,  27  Sup.  Ct.  174,  61  L.  Bd.  810,  8  Ann. 
Cas.  215;  Succession  of  Pritchard,  118  La.  888,  48 
South.  537;  Succession  of  Westfeldt,  28S  Lft.  SSI^ 
48  South.  881. 
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onder  It  be  required  to  pay  more  In  taxes 
than  the  deceased  would  have  paid  if  he 
bad  presented  his  property  for  taxation  un- 
der the  investment  tax  law.  Whether  this 
additional  transfer  tax  would  be  obnoxious 
to  the  Fourteenth  Amendment,  if  it  could 
be  deemed  a  property  tax  or  a  penalty,  we 
have  no  occasion  to  consider. 

The  judgment  of  the  Surrogate's  Court, 
•entered  on  the  remittitur  from  the  Court 
of  Appeals  of  New  York,  Is 

Affirmed. 


<254  U.  8.  118) 

ilNDERWOOD       TYPEWRITER       CO.       V. 

CHAMBERLAIN,  Treasurer  of  the  State 

of  Coaneotlcut. 

(Argued   Oct.    13   and   14,   1920.    Decided 
Nov.  15,  1920.) 

No.  215. 

I.  Commereo  ^=»72— State  tax  on  income,  not 
oonditloR  to  doing  interstate  business,  is  not 
burden  on  interstate  commerce. 

A  state  tax,  based  on  the  income  of  a  cor- 
poration, is  not  inyalid  under  Const.  U.  S.  art 
1,  I  8,  as  a  burden  on  interstate  commerce, 
where  its  payment  was  not  made  a  condition 
precedent  to  the  right  of  the  corporation  to 
carry  on  business,  including  interstate  com- 
merce, but  its  enforcement  was  left  to  the  or- 
dinary means  of  collecting  taxes. 

2«  Commerce  ^=:>69  —  State  tax  on  corpora- 
tion's privilege  of  exercising  franclilse  not 
contrary  to  commerce  clause. 

A  state  tax  is  not  obnoxious  to  the  com- 
merce clause  of  the  federal  Constitution  mere- 
ly because  imposed  on  property  used  in  inter- 
state commerce,  even  if  it  takes  the  form  of 
a  tax  for  the  privilege  of  exercising  the  cor- 
poration's franchise  within  the  state. 

3.  Commerce  ^=»69,  72— State  tax,  based  on 
net  profits,  resulting  partly  from  interstate 
oommeroe,  not  Invalid. 

A  state  tax,  measured  by  the  net  profits  of 
«  corporation,  whether  deemed  a  property  tax 
•or  franchise  tax,  is  not  obnoxious  to  the  com- 
merce clause  of  the  federal  Constitution, 
though  the  profits  were  derived  in  part,  or 
indeed  mainly,  from  interstate  commerce. 

4.  Constltntlonal  law  ^=s>283— Taxation  ^=»37 
*^tate  tax  on  corporate  profits  held  not  ar- 
bitrary, or  unreasonable,  or  denial  of  due 
prooess  of  law. 

A  state  tax  on  a  foreign  corporation,  man- 
ufacturing its  product  within  the  state,  but 
celling  the  greater  part  of  it  in  other  states, 
which  was  based  on  the  proportion  of  the  tan- 
^ble  property  of  the  corporation  within  and 
without  the  state,  so  as  to  require  the  corpo- 
ration to  pay  a  tax  on  47  per  cent  of  its  in- 
come, is  not  inherently  arbitrary,  since  the 
income  from  sales  outside  the  state  was  partly 
•earned  by  manufacturing  within  the  state,  and 
was  not  shown  to  be  unreasonable,  where  the 
corporation  introduced  no  evidence  as  to  the 
relative  portions  of  its  income  derived  from 
operations  within  and  without  the  state,  and 


therefore  does  not  take  the  corporation's  prop- 
erty without  due  process  of  law,  contrary  to 
Const.  U.  S.  Amend.  14. 

5.  Constitutional  law  ^=»283  —  State  tax  on 
profits  of  corporation,  which  had  theretofore 
made  largo  Investments  within  state,  held  not 
violation  of  Fourteenth  Amendment. 

A  state  statute,  imposing  a  tax  on  the  prof- 
its of  a  foreign  corporation,  apportioned  by 
the  percentage  of  tangible  property  within  the 
state,  is  not  contrary  to  Const.  U.  S.  Amend. 
14,  because  that  corporation  had  made  large 
permanent  investments  within  the  state  before 
the  act  was  passed. 

In  Error  to  the  Superior  Court  of  the  State 
of  Connecticut. 

Action  by  the  Underwood  Typewriter  Com- 
pany against  Frederick  S.  Cham1)erlain, 
Treasurer  of  the  State  of  Connecticut,  to  re- 
cover taxes  paid  under  protest.  Judgment 
for  defendant  in  the  8ui>erior  court  of  the 
state  of  Connecticut,  after  questions  as  to  the 
validity  of  the  tax  had  been  answered  favor- 
able to  its  validity  by  the  Supreme  Court  of 
Errors  of  Connecticut  (d4  Conn.  47,  108  Ati. 
154),  and  plaintiff  brings  error.    Affirmed. 

•114 

^Messrs.  Arthur  M.  Marsh,  of  Bridgeport, 
Conn.,  and  Arthur  L.  Shipman,  of  Hartford, 
Conn.,  for  plaintiff  in  error. 

*116 

^Messrs.  James  R  Cooper,  of  New  Britain, 
Conn.,  and  Hugh  M.  Alcorn,  of  Hartford, 
Conn.,  for  defendant  in  error. 

•117 

*Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

This  action  was  brought  by  the  Underwood 
Tyi;>ewriter  Company,  a  Delaware  corpora- 
tion, in  the  superior  court  for  the  county  of 
Hartford,  Conn.,  to  recover  the  amount  of  a 
tax  assessed  upon  it  by  the  latter  state  and 
paid  under  protest.  The  company  contended 
that  as  applied  to  it  the  taxing  act  violated 
rights  guaranteed  by  the  federal  Constitu- 
tion. The  constitutional  questions  involved 
were  reserved  by  that  court  for  consideration 
and  advice  hy  the  Supreme  Court  of  Errors. 
The  answers  to  these  questions  l)eing  favor- 
able to  the  state  (94  Conn.  47,  106  Ati.  154), 
judgment  was  entered  by  the  superior  court, 
confirming  the  validity  of  the  tax.  The  case 
comes  here  on  writ  of  error  to  that  court. 

Connecticut  established  in  1915  a  compre- 
hensive system  of  taxation,  applicable  alike 
to  all  foreign  and  domestic  corporations  car- 
rying on  business  within  the  state.  This  sys- 
tem prescribes  practically  the  only  method  by 
which  such  corporations  are  taxed,  other 
than  the  general  property  tax  to  which  all 
property  located  within  the  state,  whether 
the  owner  be  a  resident  or  a  nonresident,  an 
individual  or  a  corporation,  is  subject  The 
act  divides  business  corporations  into  four 
classes,  and  the  several  classes  are  taxed  by 
somewhat   different   methods.     The   fourth 
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class,  '^Miscellaneous  Cdrporations/'  includes, 
among  others,  manufacturing  and  trading 
companies,  and  with  these  alone  are  we  con- 
cerned here.  Upon  their  net  income  earned 
during  the  preceding  year  ftom  business  car- 
ried on  within  the  state  a  tax  of  2  per  cent, 
is  imposed  annually.  The  amount  of  the  net 
income  is  ascertained  by  reference  to  the  in- 
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come  upon  which  the  corpora*tion  is  required 
to  pay  a  tax  to  the  United  States.  If  the 
company  carries  on  business  also  outside  the 
state  of  Connecticut,  the  proportion  of  its  net 
income  earned  from  business  carried  on  with- 
in the  state  is  ascertained  by  apportionment 
in  the  following  manner:  The  corporation  is 
required  to  state  in  its  annual  return  to  the 
tax  commissioner  from  what  general  source 
its  profits  are  principally  derived.  If  the 
company's  net  profits  are  derived  principally 
from  ownership,  sale,  or  rental  of  real  prop- 
erty, or  from  the  sale  or  use  of  tangible  per- 
sonal property,  the  tax  is  imposed  on  such 
proportion  of  the  whole  net  Income  as  the 
fair  cash  value  of  the  real  and  the  tangible 
personal  property  within  the  state  bears  to 
the  fair  cash  value  of  all  the  real  and  tangi- 
ble personal  property  of  the  company.  If  the 
net  profits  of  the  company  are  derived  prin- 
cipally from  intangible  property,  the  tax  is  im- 
posed upon  such  proportion  of  the  whole  net 
Income  as  the  gross  receipts  within  the  state 
bear  to  the  total  gross  receipts  of  the  com- 
pany. A  corporation  aggrieved  because  of  a 
tax  assessed  upon  it  may,  after  paying  the 
tax,  apply  for  relief  to  the  superior  court 
for  the  coimty  of  Hartford.  There  it  may 
show  cause  why  it  is  not  subject  to  the  tax, 
or  why  the  tax  should  have  been  less.  If 
the  whole  tax  assessed  is  found  by  the  court 
to  be  proper,  it  enters  Judgment  confirming 
the  same.  If  the  tax  is  found  to  be  for  any 
reason  unauthorized  in  whole  or  In  part,  the 
court  enters  Judgment  for  the  company  in 
the  amount  with  interest  which  it  is  entitled 
to  recover ;  and  the  state  treasurer  is  direct- 
ed to  pay  the  same.  The  decision  of  the  su- 
perior court  is  subject  to  review  by  the  Su- 
preme Court  of  Errors  as  in  other  cases. 
Laws  of  1915,  c.  292,  pt.  IV,  {{  19-29;  Un- 
derwood Typewriter  Co.  v.  Chamberlain,  92 
Conn.  199,  102  Atl.  600. 

The  Underwood  Typewriter  Company  is 
engaged  in  the  business  of  manufacturing 
typewriters  and  kindred  articles;  in  selling 
its  product,  and  also  certain  accessories  and 
supplies,  which  it  purchases;   and  in  repair- 
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ing  and  *renting  such  machines.  Its  main 
oflice  is  in  New  York  City.  All  its  manufac- 
turing is  done  in  Connecticut  It  has  branch 
oflSces  in  other  states  for  the  sale,  lease,  and 
repair  of  machines  and  the  sale  of  supplies, 
and  it  has  one  such  branch  office  in  Connect- 
icut All  articles  made  by  it — and  some 
which  it  purchases — ^are  stored  in  Connect- 
icut until  shipped  direct  to  the  branch  offices, 
purchasers,  or  lessees.    In  its  return  to  the 


tax  commissioner  of  Connecticut  made  in 
1910  under  the  above  law,  the  company  de- 
clared that  its  net  profits  during  the  preced- 
ing year  had  been  derived  principally  from 
tangible  personal  property ;  that  these  profits 
amounted  to  $1,336,586.13;  that  the  fair 
cash  value  of  the  real  estate  and  tangible 
personal  property  in  Connecticut  was  $2,- 
977,827.67,  and  the  fair  cash  value  of  the 
real  estate  and  tangible  personal  property 
outside  that  state  was  $3,343,155.11.  The 
proportion  of  the  real  estate  and  tangible 
personal  property  within  the  state  was  thus 
47  per  cent.  The  tax  commissioner  appor- 
tioned that  percentage  of  the  net  profits, 
namely  $629,668.50,  as  having  been  earned 
from  the  business  done  within  the  state,  and 
assessed  thereon  a  tax  of  $12,593.37,  being 
at  the  rate  of  2  per  cent.  The  company, 
having  paid  the  tax  under  protest  brought 
this  action  in  the  superior  court  for  the  coun- 
ty of  Hartford  to  recover  the  whole  amount. 
[1-8]  First  It  is  contended  that  the  tax 
burdens  interstate  commerce,  and  hence  Is 
void,  under  section  8  of  article  1  of  the  fed- 
eral Constitution.  Payment  of  the  tax  is  not 
made  a  condition  precedent  to  the  right  of 
the  corporation  to  carry  on  business,  includ- 
ing interstate  business.  Its  enforcement  is 
left  to  the  ordinary  means  of  collecting  tax- 
es. Saint  Louis  S.  W.  Ry.  Co.  v.  Arkansas, 
235  U.  S.  350,  364,  85  Sup.  Ct  99,  59  L.  Ed. 
265;  Atlantic  &  Pacific  Telegraph  Co.  ▼. 
Philadelphia,  190  U.  S.  160,  163,  23  Sup.  Ct 
817,  47  L.  Ed.  995.  The  statute  is,  therefore, 
not  open  to  the  objection  that  it  compels  the 
company  to  pay  for  the  privileges  of  engag- 
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ing  in  Interstate  commerce.  A  *tax  is  not  ob- 
noxious to  the  commerce  clause  merely 
because  imposed  upon  property  used  in  inter- 
state commerce,  even  if  it  takes  the  form  of 
a  tax  for  the  privilege  of  exercising  its  fran- 
chise within  the  state.  Postal  Telegraph 
Cable  Co.  v.  Adams,  155  U.  S.  688,  695,  15 
Sup.  Ct  268,  39  L.  Ed.  311.  This  tax  is  bas- 
ed upon  the  net  profits  earned  within  the 
state.  That  a  tax  measured  by  net  profits  Is 
valid,  although  these  profits  may  have  been 
derived  in  part,  or  indeed  mainly,  from  inter- 
state commerce,  is  settled.  U.  S.  Glue  Co.  v. 
Oak  Creek.  247  U.  S.  321,  38  Sup.  Ct  4«9, 
62  L.  Ed.  1135,  Ann.  Cas.  1918E,  748 ;  ShalTer 
V.  Carter.  252  U.  S.  37,  57,  40  Sup.  Ct  221, 
64  L.  Ed.  445;  compare  Peck  &  Co.  v. 
Lowe.  247  U.  S.  165,  38  Sup.  Ct  432.  62  L. 
Ed.  1049.  Whether  it  be  deemed  a  property 
tax  or  a  franchise  tax,  it  is  not  obnoxious 
to  the  commerce  clause. 

[4]  Second.  It  is  contended  that  the  tax 
violates  the  Fourteenth  Amendment  because, 
directly  or  indirectly,  it  is  imposed  on  income 
arising  from  business  conducted  beyond  the 
boundaries  of  the  state.  In  considering  this 
objection  we  may  lay  on  one  side  the  ques- 
tion whether  this  is  an  excise  tax,  purporting 
to  be  measured  by  the  Income  accruing  from 
business  within  the  state,  or  a  direct  tax  apon 
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that  Income;  for  ''this  argument,  upon  anal- 
ysis, resolves  itself  into  a  mere  question 
of  definitions,  and  has  no  legitimate  bearing 
upon  any  question  raised  under  the  federal 
Constitution."  Shaffer  v.  Carter,  252  U.  S. 
37,  55,  40  Sup.  Ct  221,  226  (64  L.  Bd.  445). 
In  support  of  its  objection  that  business  out- 
side the  state  is  taxed,  plaintiff  rests  solely 
upon  the  showing  that  of  its  net  profits 
$133,643.95  was  received  in  other  states  and 
$42,942.18  in  Connecticut,  while  under  the 
method  of  apportionment  of  net  income  re- 
quired by  the  statute  47  per  cent  of  its  net 
income  is  attributable  to  operations  in  Con- 
necticut. But  this  showing  wholly  fails  to 
sustain  the  objection.  The  profits  of  the 
cori>oration  were  largely  earned  by  a  series 
of  transactions  beginning  with  manufacture 
in  Connecticut  and  ending  with  sale  in  other 
states.  In  this  it  was  typical  of  a  large  part 
of  the  manufacturing  business  conducted  in 

the  state.  The  Legislature,  in  ^attempting  to 
put  upon  this  business  its  fair  share  of  the 
burden  of  taxation,  was  fticed  with  the  im- 
possibility of  allocating  specifically  the  prof- 
its earned  by  the  processes  conducted  within 
its  borders.  It,  therefore,  adopted  a  method 
of  apportionment  which,  for  all  that  appears 
in  this  record,  reached,  and  was  meant  to 
reach,  only  the  profits  earned  within  the 
state.  '*The  plaintiff's  argument  on  this 
branch  of  the  case,"  as  stated  by  the  Supreme 
Court  of  Errors,  ''carries  the  burden  of  show- 
ing that  47  per  cent  of  its  net  income  is  not 
reasonably  attributable,  for  purposes  of  tax- 
ation, to  the  manufacture  of  products  from 
the  sale  of  which  80  per  cent,  of  its  gross 
earnings  was  derived  after  paying  manufac- 
turing costs."  The  corporation  has  not  even 
attempted  to  show  this;  and  for  aught  that 
appears  the  percentage  of  net  profits  earned 
in  Gonoectlcut  may  have  been  much  larger 
than  47  per  cent  There  is,  consequently, 
nothing  in  this  record  to  show  that  the  meth- 
od of  apportionment  adopted  by  the  state 
was  inherently  arbitrary,!  or  that  its  appli- 
cation to  this  corporation  produced  an  un- 
reasonable result 

We  have  no  occasion  to  consider  whether 
the  rule  prescribed,  if  applied  under  different 
conditions,  might  be  obnoxious  to  the  Con- 
stitution.   Adams  Express  Co.  v.  Ohio,  166 

*  Compare  Western  Union  Telegraph  Co.  v.  Mas- 
saehusetto,  126  U.  8.  530,  662,  8  Sup.  Ct  961,  81  L. 
Bd.  780;  Pittsburg,  etc..  Railway  Co.  t.  Backus, 
164  U.  8.  421.  430,  14  Sup.  Ct  1114,  88  L.  Bd.  1031; 
Cleveland,  etc.,  Ry.  Co.  t.  Backus,  164  U.  8.  489, 
446,  14  Sup.  Ct  1122,  38  L.  Bd.  1041;  Western  Union 
Telegraph  Co.  t.  Taggard,  163  U.  8.  1,  14,  16  Sup. 
Ct  1064,  41  I*.  Bd.  49;  Adams  Bxpress  Co.  t.  Ohio, 
166  U.  8.  194,  221,  17  Sup.  Ct.  306,  41  U  Ed.  683; 
Id..  166  U.  8.  185.  17  Sup.  Ct  604,  41  L.  Ed.  965; 
American  Refrigerator  Transit  Co.  y.  Hall,  174  U. 
S.  70,  76,  19  Sup.  Ct.  699,  48  L.  Bd.  899;  Union  Re- 
frigerator Transit  Co.  t.  Lynch,  177  U.  S.  149,  152, 
80  Sup.  Ct  631.  44  L.  Ed.  708 ;  St  Louis  S.  W.  Ry. 
T.  Arkansas.  235  U.  8.  350,  865.  85  Sup.  Ct  99,  69  L. 
Bd.  266. 


U.  S.  185,  222,  17  Sup.  Ct  604,  41  U  Bd.  960. 
Nor  need  we  consider  the  contention,  made 
on  behalf  of  the  state,  that  the  statute  is 
necessarily  valid,  because  the  prescribed  rule 
of  apportionment  is  not  rigid,  and  provision 
is  made  for  rectifying  by  proceedings  in  the 
superior  court  any  injustice  resulting  from 
its  application. 

[6]  *Third.  It  is  stated  in  the  brief,  doubt- 
less inadvertently,  that  the  assignment  of 
errors  includes  the  objection  that  the  tax  was 
void  under  the  Fourteenth  Amendment  also 
on  the  ground  that  the  company,  a  foreign 
corporation,  had  made  large  permanait  in- 
vestments in  Connecticut  before  the  statute 
of  1915  was  enacted.  No  such  error  appears 
to  have  been  specifically  assigned,  and  the 
objection  was  not  pressed  in  brief  or  oral  ar- 
gument It  is  clearly  unsound.  To  the  facts 
presented  here  the  principle  discussed  in 
Southern  Railway  Co.  v.  Greene,  216  U.  IS. 
400,  414.  30  Sup.  Ct  287,  54  L.  Bd.  536,  17 
Ann.  Cas.  1247,  has  no  application. 

Affirmed. 


(264  U.  B.  N) 

NORTHWESTERN  MUT.  LIFE  INS.  CO.  V. 

JOHNSON. 

NATIONAL    LIFE    INS.    CO.    OF    MONT- 
PELIER,  VT.,  V.  MILLER. 

(Submitted  Oct  22,   1020.    Decided  Nov.  15, 

1020.) 

No8.  70  and  71. 

1.  Courts  ^s»359— State  must  decide  whether 
insurance  against  suicide  contravenes  public 
policy. 

It  is  for  the  state  to  decide  whether  con- 
tracts  of  life  insurance,  which  cover  death  by 
suicide  while  insured  is  sane,  are  contrary  to 
public  policy. 

2.  Insurance  ^s»40a»lBcoBtestabie  clause  lot 
against  public  policy  In  case  of  suicide. 

A  clause  in  an  insurance  policy,  making  it 
incontestable  after  one  year  from  its  date,  re- 
quires the  payment  of  the  insurance  in  the 
event  of  suicide  by  the  insured  after  the  ex- 
piration of  a  year,  but  is  not  thereby  invalid 
as  contrary  to  public  policy,  unless  the  state 
in  which  the  contract  was  written  so  de- 
clares. 

3.  Insurance  ^=s>400— Clause  excepting  sulcldw 
within  two  years  creates  liability  after  thai 
period. 

A  clause  in  a  life  insurance  policy,  except- 
ing liability  for  suicide  of  the  insured  withki 
two  years  from  the  date  of  the  policy,  implied- 
ly imposes  liability  for  such  suicide  occurrini 
after  the  expiration  of  the  two  years. 

On  Certificates  from  the  United  State* 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit 
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Separate  suits  by  Isabel  H.  Johnson 
against  the  Northwestern  Mutual  Life  In- 
surance Company  and  by  A.  M.  Miller,  admin- 
istrator of  the  estate  of  George  P.  Johnson, 
deceased,  against  the  National  Life  Insurance 
Company  of  Montpelier,  Vt  From  judg- 
ments for  the  plaintiffs  in  each  case,  the 
defendants  appealed  to  the  Circuit  Court 
of  Appeals,  which  certified  certain  questions 
to  the  Supreme  Court  Questions  answered 
in  the  affirmative. 

See,  also,  40  Sup.  Ct  9. 

In  No.  70: 

Mr.  George  Lines,  of  Milwaukee,  Wis.,  for 
Northwestern  Mut  Life  Ins.  Co. 

Mr.  S.  F.  Prouty,  of  Des  Moines,  Iowa, 
for  Johnson. 


In  No.  71: 
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•Mr.  George  B.  Young,  of  Montpelier,  Vt, 
for  National  Life  Ins.  Co. 

Mr.  S.  F.  Prouty,  of  Des  Moines,  Iowa, 
for  Miller. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court 

These  are  suits  upon  policies  issued  to 
George  P.  Johnson  upon  his  life,  payable  in 
the  first  case  to  his  wife,  in  the  second  to 
his  executors  or  administrators.  The  wife 
and  the  administrator  respectively  recovered 
in  the  District  Court  and  the  cases  having 
gone  to  the  Circuit  Court  of  Appeals  the 
latter  has  certified  certain  questions  to  this 
court.  The  policy  payable  to  the  wife  con- 
tained a  provision  that — 

"if  within  two  years  from  the  date  hereof,  the 
said  insured  shall    •    *    •    die  in  consequence 
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of  a  *duel,  or  shall,  while  sane  or  insane,  die 
by  his  own  hand,  then,  and  in  every  such  case, 
this  policy  shall  be  void." 

Johnson,  the  insured,  died  by  his  own 
hand  more  than  two  years  after  the  date  of 
the  policy.  The  first  question  put  in  the 
wife's  suit  is  whether  the  above  provision, 
there  being  no  other  in  the  policy  as  to 
suicide,  makes  the  Insurance  company  liable 
in  the  event  that  happened.  The  second  Is 
in  substance  whether  the  contract  if  con- 
strued to  make  the  company  liable  is  against 
public  policy  and  void. 

The  policy  payable  to  the  administrator 
had  no  provision  as  to  suicide  but  did 
agree  that — 

"This  contract  shall  be  incontestable  after  one 
year  from  the  date  of  its  issue,  provided  the 
required  premiums  are  duly  paid." 

Johnson's  suicide  was  more  than  a  year 
after  the  date  of  the  policy.  The  first  ques- 
tion propoimded  is  whether  the  above  pro- 
vision prevents  the  insurer  from  denying 
liability  in  this  case,  it  not  appearing  that 
Johnson  was  Insane  when  he  killed  himself. 
The  second  is  whether  such  a  contract  which 


makes  no  exception  for  death  resulting  from 
suicide  is  against  public  policy,  and  therefore 
void.  There  is  a  third  as  to  a  possible  dis- 
tinction between  insurance  payable  to  the 
wife  and  that  payable  to  the  estate  of  the 
insured  which  will  not  need  to  be  discussed. 
[1]  The  public  policy  with  regard  to  such 
contracts  Is  a  matter  for  the  states  to  decide. 
Whitfield  V.  .^tna  Life  Insurance  Co.,  206 
U.  S.  489,  495,  27  Sup.  Ct  578,  51  L.  Ed.  895. 
This  case  qualifies  the  statement  in  Bitter  v. 
Mutual  Life  Ins.  Co.,  169  U.  S.  139,  154,  18 
Sup.  Ct.  300,  42  L.  Ed.  693,  to  the  effect  that 
insurance  on  a  man's  own  life  payable  to 
his  estate  and  expressly  covering  suicide 
oommitted  by  him  when  sane  would  be 
against  public  policy.  The  point  decided 
was  only  that  when  the  contract  was  silent 
there  was  an  implied  exception  of  such  a 
death.  There  was  evidence  that  the  insur- 
ance was  taken  out  with  intent  to  commit 
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suicide,  and  it  plainly  appeared  *that  the  act 
was  done  by  the  Insured  for  the  purpose  of 
enabling  his  estate  to  pay  his  debts.  The 
application,  although  excluded  below,  war- 
ranted against  suicide  within  two  yeara^ 
within  which  time  the  death  took  place. 
So  that  all  the  circumstances  gave  moral 
support  to  the  construction  of  the  policy 
adopted  by  the  court  in  accordance  with  the 
view  that  has  prevailed  In  some  jurisdictions 
as  to  the  general  rule.  In  Burt  v.  Central 
Life  Ins.  Co.,  187  U.  S.  362,  23  Sup.  Ct  139, 
47  L.  Ed.  216,  it  was  held  that  there  was  a 
similar  tacit  exclusion  from  the  risk  assumed 
of  the  death  of  the  insured  by  execution  for 
murder,  and  the  same  decision  was  reached  in 
Northwestern  Mutual  Life  Ins.  Co.  v.  McCue, 
223  U.  S.  234,  32  Sup.  Ct  220,  56  L.  Ed.  419, 
38  L.  R.  A.  (N.  S.)  57.  But  the  question  here 
does  not  concern  implied  exceptions,  it  con- 
cerns the  effect  of  express  undertakings 
which  as  we  have  said  depends  upon  the  pol- 
icy of  the  state. 

[2]  The  certificates  do  not  disclose  in  what 
states  these  contracts  were  made  but  It  is  not 
necessary  to  postpone  our  answer  on  that  ac- 
count It  appears  from  Whitfield  v.  iBtna 
Life  Insurance  Co.,  supra,  that  some  legisla- 
tures have  thought  it  best  to  Insist  that  life 
Insurance  should  cover  suicide  unless  taken 
out  in  contemplation  of  the  deed.  But  tlie 
case  is  much  stronger  when  a  considerable 
time  is  to  elapse  before  the  fact  that  the 
death  was  by  the  Insured's  own  hand  ceases 
to  be  a  defense.  The  danger  is  less  sinister 
and  probably  a  good  deal  smaller  than  the 
danger  of  murder  when  the  Insurance  is  held 
by  a  third  i>erson  having  no  Interest  In  the 
continuance  of  the  life  Insured,  yet  Insurance 
on  the  life  of  a  third  person  does  not  become 
void  by  assignment  to  one  who  has  no  Interest 
In  the  Ufe.  Grigsfoy  v.  Russell,  222  U.  S.  149» 
32  Sup.  Ct  58,  56  L.  Ed.  133,  36  L.  R.  A.  (N. 
S.)  642,  Ann.  Cas.  1913B,  863.  When  a  clause 
makes  a  policy  Indisputable  after  one  or  two 
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yean,  the  mere  evocatioii  of  a  possible  motlye 
for  self-slaughter  Is  at  least  not  more  objeo 
tlonable  than  the  creation  of  a  possible  mo- 
tive for  murder.    The  object  of  the  clause  is 

plain  and  laudable — to  create  an  absolute  as- 
dics 
surance  of  the  benefit,  *as  free  as  may  be  from 
any  dispute  of  fact  except  the  fact  of  death, 
and  as  soon  as  it  reasonably  can  be  done.  It 
is  said  that  the  insurance  companies  now  gen- 
erally Issue  policies  with  such  a  clause.  The 
state  decisions,  so  far  as  we  know,  have  up- 
held it  Unless  it  appears  that  the  state  con- 
cerned adopts  a  different  attitude  we  should 
uphold  it  here.  Simpson  v.  Life  Ins.  Ck>.  of 
Virginia,  115  N.  O.  393,  20  S.  E.  517;  Mareck 
T.  Mutual  Reserre  Fund  Life  Association,  62 
Minn,  39,  64  N.  W.  68,  54  Am.  St  Rep.  613; 
Goodwin  V.  Providence  Savings  Life  Assur- 
ance Association,  97  Iowa,  226,  66  N.  W.  157, 
32  L.  R.  A.  473,  59  Am.  St  Rep.  411 ;  Patter- 
son V.  Natural  Premium  Mut  Life  Ins.  €k>., 
100  Wis.  118,  75  N.  W.  980,  42  L.  R.  A«  253,  69 
Am.  St.  Rep.  899. 

[3]  We  are  of  opinion  that  the  provision  in 
the  first  mentioned  document  avoiding  the 
policy  if  the  insured  should  die  by  his  own 
hand  within  two  years  from  the  date  is  an  in- 
verted expression  of  the  same  general  intent 
as  that  of  the  clause  in  the  second  making  the 
policy  incontestable  after  one  year,  and  that 
both  equally  mean  that  suicide  of  the  insured, 
insane  or  sane,  after  the  specified  time  shall 
not  be  a  defense.  It  seems  to  us  that  that 
would  be  the  natural  interpretation  of  the 
words  by  the  people  to  whom  they  are  ad- 
dressed, and  that  the  language  of  each  policy 
makes  the  company  issuing  it  liable  in  the 
event  that  happened.  We  answer  the  first 
question  in  each  certificate,  yes.  The  other 
questions  are  disposed  of  by  our  answer  to 
the  first 

Answer  to  question  1  in  No.  70,  Yes. 

Answer  to  question  1  in  No.  71,  Yes. 

Mr.  Justice  DAY  took  no  part  in  the  deci- 
sion of  these  cases. 
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(Argued  Jan.  26,  1920.   Decided  Nov.  15, 

1920.) 

No.  5L 

I.  iBdiaat  «=s>l5(l)— Heirs  of  allottee  who 
died  before  allotmest  sot  subjeot  to  rettric- 
tlCBt  01  allottees. 

Under  Act  March  1,  1901,  |  28,  Act  June 
80,  1902,  I  7,  and  Act  April  26,  1906,  f  5, 
relating  to  allotments  of  lands  to  Creek  In- 
dians, those  who  received  allotments  as  the 
heirs  of  an  allottee  who  died  before  the  allot- 
ment are  not  sobject  to  the  restrictions  im- 
posed upon  conveyances  by  allottees  in  their 
own  right,  by  Act  April  26,  1906,  |  19,  and 
Act  May  27,  1908,  |  1. 


2.  Indians  «=» 1 5 (2)— Administrative  eonstroo- 
tion  of  statute  as  to  oonveyances  net  eon- 
trolling. 

While  the  construction  by  the  Secretary  of 
the  Interior,  in  accordance  with  an  opinion  of 
the  Attorney  General,  that  Act  May  27, 
1908,  requiring  approval  of  conveyances  by 
heirs  of  Creek  allottees  by  a  court,  did  not 
prevent  the  approval  by  the  Secretary  of  con- 
veyances already  made  under  the  authority 
given  by  Act  April  26,  1906,  §  22,  it  is  entiUed 
to  respect,  so  that  those  who  have  relied  there- 
on should  not  be  lightly  put  in  peril,  that  con- 
struction is  not  controlling  on  the  courts. 

3.  Indians  $=>l5(2)»Act  requiring  approval 
by  oourts  did  not  divest  Secretary's  power 
to  approve  prior  conveyances. 

Act  May  27, 1908,  §  9,  requiring  conveyances 
by  full-blood  Indian  heirs  of  allottees  to  be 
approved  by  the  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased  al- 
lottee, did  not  deprive  the  Secretary  of  the 
Interior  of  the  power  given  him  by  Act  April 
26,  1906,  §  22,  to  approve  conveyances  thereto- 
fore made  by  Indian  heirs,  but  the  later  stat- 
ute is  limited  to  conveyances  made  after  its 
enactment. 

4.  Indians  <&s»l5(2)— Lapse  of  21/2  Y^ars  does 
not  Invalidate  approval  of  oonveyances. 

The  lapse  of  2%  years  between  the  execu- 
tion of  a  conveyance  by  Indian  heirs  of  a 
Creek  allottee  and  the  approval  of  the  convey- 
ance by  the  Secretary  of  the  Interior  is  imma- 
terial, where  there  was  no  lawful  intervening 
disposition  of  the  land. 

5.  Indians  «=»I5( I)— Restriction  on  sales  by 
living  minors  not  applloable  to  Inherited 
lands. 

Act  May  27,  1908,  f  6,  prohibiting  sale  of 
restricted  lands  of  living  minors  by  order  of 
the  court  or  otherwise,  when  construed  to 
harmonize  with  section  9  of  the  same  act,  which 
recognizes  the  right  to  sell  lands  inherited 
from  a  deceased  allottee  with  consent  of  the 
court,  must  be  limited  to  lands  originally  al- 
lotted to  the  minors  in  their  own  right,  and 
not  applied  to  lands  inherited  by  minors. 

6.  Indians  «=s>l5(l)»Requirement  of  approval 
of  heir's  conveyaRce  by  oonrt  settling  estate 
does  not  apply  to  guanHans  under  another 
court. 

Act  May  27,  1908,  §  6,  subjecting  the  per- 
sons and  property  of  Indian  minors  to  the  ju- 
risdiction of  the  probate  courts  of  Oklahoma, 
which  have  authority  under  the  laws  of  that 
state  to  authorize  sale  of  the  lands  of  such 
minors,  limits  the  provision  of  section  9  of  the 
same  act,  requiring  a  conveyance  by  an  Indian 
heir  to  be  approved  by  the  court  having  ju- 
risdiction of  the  settlement  of  the  estate  of 
the  deceased  allottee  to  cases  where  the  heir 
is  not  a  minor,  so  that  a  sale  of  a  minor 
heir's  interest,  approved  by  the  probate  coort 
having  jurisdiction  of  the  minor's  person  and 
property,  need  not  be  approved  by  the  court 
having  jurisdiction  of  the  estate  of  the  deceased 
allottee. 

Appeal   from   the   United   States  Circuit 
Court  of  Appeals  for  the  Eighth  Circnit 
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Suit  by  Annie  Harris  and  others  against 
Harry  H.  Bell  and  others,  to  cancel  convey- 
ances of  allotted  lands.  Decree  of  the  District 
Court,  sustaining  two  of  the  conveyances  (235 
f'ed.  626),  was  affirmed  by  the  Circuit  (^urt 
of  Appeals  (250  Fed.  209,  162  C.  C.  A.  345), 
and  complainants  appeal.    Affirmed. 
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*Mr.  James  C.  Davis,  of  Muskogee,  OkL,  for 
appellants. 

Messrs.  William  M.  Matthews,  of  Kansas 
City,  Mo.,  and  Greorge  S.  Ramsey,  of  Mus- 
kogee, OkL,  for  appellees. 

Mr.  Justice  VAN  DEVANTEB  delivered 
tbe  opinion  of  the  Court. 

By  this  suit  certain  conveyances  of  lands 
allotted  in  the  name  and  right  of  a  Creek 
Indian  after  his  death  were  assailed,  and 
their  cancellation  sought,  by  the  heirs  who 
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*made  them.  On  the  final  hearing  the  District 
Court  upheld  two  of  the  conveyances  (235 
Fed.  626),  and  that  decree  was  affirmed  by 
the  Circuit  Court  of  Appeals  (250  Fed.  209, 
162  C.  C.  A.  345).  The  present  appeal  is  by 
the  heirs. 

The  circumstances  to  be  considered  are  as 
follows:  By  the  act  of  March  1,  1901,  c.  676, 
'M  Stat.  861,  as  modified  by  the  act  of  June 
30,  1902,  c.  1323,  32  Stat.  500,  provision  was 
made  for  the  allotment  and  distribution  of 
the  Creek  tribal  lands  and  funds  among  the 
members  of  the  tribe.  An  enrollment  was  to 
be  made  of  (a)  all  members  living  on  April 
1,  1899;  (b)  all  children  bom  to  members  aft- 
er that  date  up  to  and  including  July  1,  1900, 
and  living  on  the  latter  date;  and  (c)  all 
children  born  to  members  after  July  1,  1900, 
up  to  and  including  May  25,  1901,  and  living 
on  the  latter  date.  All  who  were  so  enrolled 
were  to  share  in  the  allotment  and  dlstribu- 
tion«  If  any  of  these  died  before  receiving 
his  allotment  and  distributive  share,  the 
lands  and  moneys  to  which  he  ''would  be 
entitled  if  living"  were  to  "descend  to  his 
heirs''  and  be  "allotted  and  distributed  to 
them  accordingly."  A  provision  in  the  act 
of  March  3,  1905,  plainly  intended  to  amend 
and  supplement  the  earlier  acts,  authorized 
the  inclusion  of  all  children  born  between 
May  25,  1901,  and  March  4,  1905,  and  living 
on  the  latter  date.    33  Stat  1071,  c.  1479. 

Originally  all  lands  allotted  to  living  mem- 
bers in  their  own  right  were  subjected  to  spec- 
ified restrictions  on  alienation;  but  those 
allotted  in  the  right  of  deceased  members  were 
left  unrestricted  up  to  the  passage  of  the  act 
of  AprU  26, 1906,  a  1876, 34  Stat  137.  Skelton 
V.  Dill,  235  U.  S.  206,  35  Sup.  Ct  60,  59  L.  Ed. 
198;  Adkins  v.  Arnold,  235  U.  S.  417,  420,  35 
Sup.  (7t  118,  59  L.  Ed.  2^;  Mullen  v.  United 
States,  224  U.  S.  448,  32  Sup.  Ct.  494,  56  L. 
Ed.  834;  Brader  v.  James,  246  U.  S.  88,  94, 
38  Sup.  Ct  285,  62  L.  Ed.  591;  Talley  v.  Bur- 
gess, 246  U.  S.  104,  107,  38  Sup.  Ct  287,  62 
L.  Ed.  600.  Section  19  of  that  act  materially 
revised  the  restrictions  respecting  lands  of 


living  allottees,  and  section  22  dealt  with  the 
alienation  of  inherited  lands,  including,  as 
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this  court  has  *held,  lands  allotted  in  the 
name  and  right  of  a  member  after  his  death. 
Talley  v.  Burgess,  supra,  246  U.  S.  108,  38 
Sup.  Ct  287,  62  U  Ed.  600.  Section  22  read 
as  follows: 

"That  the  adult  heirs  of  any  deceased  In- 
dian of  either  of  the  Five  CHvilized  Tribes 
whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  been  issued  for 
his  or  her  share  of  the  land  of  the  tribe  to  which 
he  or  she  belongs  or  belonged,  may  sell  and 
convey  the  lands  inherited  from  such  decedent; 
and  if  there  be  both  adult  and  minor  heirs  of 
such  decedent,  then  such  minors  may  join  in 
a  sale  of  such  lands  by  a  guardian  duly  appoint- 
ed by  the  proper  United  States  court  for  the 
Indian  Territory.  And  in  case  of  the  organi- 
zation of  a  state  or  territory,  then  by  a  prop- 
er court  of  the  county  in  which  said  minor  or 
minors  may  reside  or  in  which  said  real  estate 
is  situated,  upon  an  order  of  such  court  made 
upon  petition  filed  by  guardian.  All  conveyanc- 
es made  under  this  provision  by  heirs  who  are 
full-blood  Indians  are  to  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may  pre- 
scribe." 

Section  5  of  the  same  act  directed  that  all 
patents  or  tribal  deeds  for  allotments  should 
issue  "in  the  name  of  the  allottee" — ^meaning 
the  member  in  whose  right  the  allotment  was 
made — and  provided  that  if  he  were  then 
dead  the  title  should  inure  to  and  vest  in 
"his  heirs,"  as  if  the  patent  or  deed  "had 
issued  to  the  allottee  during  his  life."  A  like 
provision  is  found  in  section  32  of  the  act  of 
June  25, 1910,  c.  431,  36  Stat  855. 

Further  provisions  bearing  on  the  aliena- 
tion of  lands  of  living  allottees  and  also  in- 
herited lands  were  embodied  in  the  act  of 
May  27,  1908,  c  199,  36  Stat  312,  to  be  no- 
ticed presently. 

The  lands  in  question  were  allotted  in  tlie 
name  and  right  of  Freeland  B^ancis,  a  Creek 
child  who  was  bom  in  1903,  was  lawfully  en- 
rolled June  10,  1905,  and  died  twelve  days 
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later.  After  his  death  the  allotment  was  *duly 
selected  and  made  by  the  Commission  to  tbe 
£lve  Civilized  Tribes,  and  in  regular  course 
a  patent  or  deed  was  issued  in  his  name.  Hla 
heirs,  to  whom  the  title  passed  under  the 
statutes  already  noticed,  were  his  mother, 
Annie  Francis  (now  Harris),  his  half-brother. 
Mack  Francis,  his  brother,  Amos,  and  his 
sister,  Elizabeth.  These  were  all  enrolled 
Creeks — ^three  being  fuU-blood  Indians  and 
one  a  half-blood. 

January  15,  1008,  after  the  allotment  was 
perfected,  the  mother,  who  was  an  adult,  sold 
and  conveyed  her  interest,  and  that  oonvey- 
ance  was  approved  by  the  Secretary  of  the 
Interior,  July  6,  1910,  the  approval  as  indors- 
ed on  the  deed  reading: 

**The  conveyance  by  Annie  Francis  of  her 
interest  as  full-blood  Indian  heir  in  and  to  the 
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within   described   lands   allotted   to   Freeland  [  What  they  were  to  receive  In  the  right  of 


Francis,  a  new-born  Creek  citizen,  Roll  No. 
1070.  who  died  prior  to  May  27,  1908,  is  here- 
by approved  in  accordance  with  the  provisions 
of  the  act  of  Congress  approved  April  20, 
1906." 

The  half-brother.  Mack,  sold  and  conveyed 
his  Interest  In  1910,  after  he  attained  his 
majority,  but  the  validity  of  that  transaction 
Is  not  questioned.  He  was  not  a  full-blood 
Indian,  but  a  half-blood. 

January  15,  1912,  the  interest  of  Amos  and 
Mlzabeth,  who  were  minors,  was  sold  and 
conveyed  by  their  guardian  under  the  direc- 
tion and  approving  order  of  the  county  court 
wherein  the  guardianship  of  their  persons 
and  property  was  pending. 

At  the  time  of  Freeland's  death  the  family 
was  residing  in  that  part  of  the  Indian  Terri- 
tory which  on  the  advent  of  statehood  (No- 
vember 16,  1907)  became  Wagoner  county, 
and  shortly  after  his  death  they  removed  to 
and  ever  since  have  resided  in  what  became 
Okmulgee  county.  The  lands  are  in  the  latter 
county  and  it  was  in  the  county  court  thereof 
that  the  guardian's  sale  and  conveyance  were 
directed  and  approved. 

•106 

*The  conveyance  by  the  mother,  who  was  a 
full-blood  Indian,  and  that  by  the  guardian 
of  Amos  and  Elizabeth,  who  were  full  bloods, 
are  the  ones  to  be  considered  on  this  appeal. 
All  rights  under  them  are  held  by  parties 
who  were  defendants  in  the  District  Court 
and  are  appellees  here. 

The  grounds  on  which  the  conveyances  are 
assailed  are  four  in  number — one  directed  at 
both  conveyances,  one  at  that  of  the  mother 
alone  and  two  solely  at  that  of  the  guardian. 
They  will  be  taken  up  in  this  order. 

[1]  1.  It  is  urged  that  the  heirs  took  the  lands 
as  allottees  and  not  as  heirs  of  Freeland — 
in  other  words,  that  they  received  the  lands 
as  a  direct  allotment  to  them  and  not  as  an 
inheritance — and  therefore  that  such  of  them 
as  were  fuU-blood  Indians  were  restrained 
and  disabled  from  disposing  of  the  lands  by 
reason  of  the  restrictions  applicable  to  living 
allottees  of  the  full  blood.  If  the  premise 
were  right,  the  conclusion  would  be  unavoid- 
able. See  section  19,  act  of  1906,  supra,  and 
section  1,  act  of  1908,  supra.  But  the  prem- 
ise is  not  right,  as  is  shown  by  statutes  al- 
ready mentioned,  such  as  section  28  of  the 
act  of  1901,  section  7  of  the  act  of  1902  and 
section  5  of  the  act  of  1906.  The  allotment 
was  made  in  virtue  of  the  right  of  Freeland, 
who  was  one  of  those  among  whom  the  tribal 
property  was  to  be  distributed.  Under  the 
statutes  that  right  was  not  extinguished  by 
bis  death  but  was  preserved  for  his  heirs; 
and  it  was  preserved  for  them  because  they 
were  his  heirs;  and  not  because  their  relation 
to  it  was  otherwise  different  from  that  of 
other  members  of  the  tribe.  Such  individual 
claims  as  they  had  to  the  tribal  lands  were 


Freeland  was  the  lands  and  moneys  to  which 
"he  would  be  entitled  if  living";  and  these 
were  to  "descend"  to  and  vest  in  them  as  "his 
heirs,"  as  if  he  had  received  the  same  "dur- 
ing his  life."  Putting  aside  the  distinctions 
between  title  by  purchase  and  title  by  descent 
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•which  prevail  in  the  absence  of  controlling 
statutes,  and  giving  effect  to  the  letter  and 
spirit  of  what  Congress  has  enacted,  we  think 
It  is  manifest  that  these  heirs  must  be  regard- 
ed as  having  received  these  lands  as  an  inher- 
itance from  Freeland,  and  not  as  a  direct 
allotment  to  them.  Ferryman  v.  Woodward, 
238  U.  S.  148,  150,  35  Sup.  Ct  830,  59  L.  Ed. 
1242 ;  Talley  v.  Burgess,  supra. 

[2-4]  2.  The  first  restrictions  applicable  to 
Creek  lands  such  as  these  were  embodied  in 
section  22  of  the  act  of  1906,  hereinbefore 
set  forth.  As  respects  the  mother's  convey- 
ance, which  was  executed  January  15,  1908, 
all  that  was  necessary  under  that  section  to 
make  the  conveyance  effective — the  mother 
being  an  adult  full-blood  Indian — ^was  that 
it  be  approved  by  the  Secretary  of  the  Inte- 
rior. As  before  shown,  it  was  approved  by 
that  officer  July  6, 1910.  But  it  is  urged  that 
before  his  approval  was  given  all  power  to 
approve  had  been  taken  from  him  and  lodged 
elsewhere  by  the  act  of  May  27,  1908.  Evi- 
dently the  Secretary  did  not  so  construe  that 
act  when  his  approval  was  given,  else  he 
would  have  withheld  it  Not  only  so,  but  his 
action  in  this  instance  was  in  accord  with 
the  practice  of  his  office  for  a  cixisiderable 
period  and  also  with  an  opinion  rendered  to 
him  by  the  Attorney  General  27  Op.  Attys. 
Gen.  630.  This  administrative  view  is,  of 
course,  entitled  to  respect,  and  those  who 
have  relied  thereon  ought  not  lightly  to  be 
put  in  perlL  But  it  is  not  controlling.  We 
have  examined  the  act,  including  section  9, 
upon  which  reliance  is  had,  and  are  of  opin- 
ion that  as  to  conveyances  made  prior  to  the 
act  the  power  of  the  Secretary  to  examine 
and  approve  or  disapprove  under  section  22 
of  the  prior  enactment  was  not  taken  away. 
The  act  contains  no  express  revocation  of 
that  power,  nor  any  provision  inconsistent 
with  its  continued  exercise  as  to  prior  con- 
veyances. The  provision  in  section  9,  that 
no  c<Miveyanoe  of  any  Interest  of  any  full- 
blood  Indian  heir  shall  be  valid  "unless  ap- 
proved by  the  court  having  jurisdiction  of 
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the  settlement  of  the  ^estate"  of  the  deceased 
allottee,  taken  according  to  its  natural  im- 
port, prescribes  a  rule  for  future  rather  than 
prior  conveyances;  and  no  reason  is  perceiv- 
ed tor  rejecting  its  natural  import  Had 
there  been  a  purpose  to  cut  off  action  by  the 
Secretary  as  to  conveyances  already  made, 
some  of  which  were  before  him  at  the  time^ 
it  is  but  reasonable  to  believe  that  other 
words  aptly  expressing  that  purpose  would 
have  been  used.    The  matter  hardly  would 


to  be  satisfied  by  their  individual  allotments,  have  been  left  to  conjecture  or  uncertain  im- 
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plication.  Besides,  the  absence  of  such  a 
purpose  is  measurably  reflected  by  the  dec- 
laration in  section  1  that  "the  Secretnr.v  of 
the  Interior  shall  not  be  prohibited  by  this 
act  from  continuing  to  remove  restrictions 
as  heretofore."  The  lapse  of  two  and  one- 
half  years  between  the  execution  of  the  con- 
veyance and  its  approval  is  not  material, 
there  being  no  lawful  intervening  disposal. 
Pickering  v.  Lomax,  145  U.  S.  310,  12  Sup. 
€t.  860,  38  L.  Ed.  716;  Lykins  v.  McGrath, 
184  U.  S.  169,  22  Sup.  Gt  450,  46  L.  Ed.  485. 
[6]  8.  Section  6  of  the  act  of  1908  subjects 
the  persons  and  property  of  minor  allottees 
to  the  Jurisdiction  of  the  probate  courts  of 
the  state,  and  in  a  proviso  says: 

"No  restricted  lands  of  living  minors  shall 
be  sold  or  incumbered,  except  by  leases  autlior- 
ized  by  law,  by  order  of  the  court  or  other- 
wise." 

One  ground  on  which  the  guardian's  sale 
on  behalf  of  the  minor  heirs,  Amos  and 
Elizabeth,  is  assailed  is  that  it  was  in  viola- 
tion of  this  proviso.  But  in  our  opinion  the 
proviso  does  not  Include  or  affect  inherited 
lands.  It  refers,  as  a  survey  of  the  act  shows, 
to  lands  of  living  minor  allottees  and  not  to 
lands  inherited  from  deceased  allottees.  Sec- 
tion 9  expressly  recognizes  that  the  latter 
may  be  sold,  and  this  proviso  cannot  be  taken 
as  prescribing  the  contrary.  The  word  "liv- 
ing" evidently  is  intended  to  mark  the  dis- 
tinction. What  is  intended  is  to  make  sure 
that  minor  allottees  receive  the  benefit  of 
the  restrictions  prescribed  in  section  1,  and 
not  to  impose  others.  Apparently  it  was  ap- 
prehended that  the  general  language  of  sec- 
tion 6  might  be  taken  as  oiabllng  probate 
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^courts  and  guardians  to  sell  without  regard 
to  those  restrictions  and  the  office  of  the  pro- 
viso is  to  prevent  this.  So  understood,  it  is  in 
accord  with  the  general  scheme  of  the  act 
and  not  in  conflict  with  any  other  provision. 

[6]  4.  The  remaining  objection  to  the  guard- 
ian's conveyance  is  that  it  was  not  approved 
by  the  court  having  Jurisdiction  of  the  settle- 
ment of  the  estate  of  Freeland,  the  deceased 
allottee. 

The  situation  out  of  which  the  objection 
arises  is  at  least  novel.  Freeland  died  June 
22,  1905,  and  the  conveyance  was  made  Janu- 
ary 15,  1012.  Statehood  had  intervened  and 
counties  had  been  organized  where  there  were 
none  before.  He  resided  and  died  in  what 
afterwards  became  Wagoner  county,  and  un- 
der the  local  law  the  county  court  of  that 
county  is  the  one  which  at  the  time  of  the 
conveyance  would  have  had  Jurisdiction  of 
the  settlement  of  his  estate.  The  court  In 
the  Indian  Territory  which  would  have  had 
such  Jurisdiction  prior  to  statehood  was  no 
longer  in  existence.  The  conveyance  was  not 
approved  by  the  county  court  of  Wagoner 
county,  but  was  ai^roved  by  the  county  court 
of  Okmulgee  county,  which  under  the  local 
law  was  the  only  court  having  Jurisdiction  of 


the  guardianship  of  the  persons  and  property 
of  the  minors,  Amos  and  Elizabeth.  The 
lands  were  in  that  county  and  the  minors,  as 
also  the  other  heirs,  were  residing  there. 

Section  6  of  the  act  of  1908  and  other 
congressional  enactments  explicitly  subject 
the  persons  and  property  of  Indian  minors 
of  the  Five  Civilized  Tribes  to  the  Juris- 
diction of  the  probate  courts  of  Oklahoma. 
In  that  state  the  county  courts  are  the  pro- 
bate courts^ 

Section  9  of  the  same  act  declares: 

"That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allot- 
tee's land:  Provided,  that  no  conveyance  of 
any  interest  of  any  full-blood  Indian  heir  in 
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*8uch  land  shall  be  valid  unless  approved  by 
the  court  having  Jurisdiction  of  the  settle- 
ment of  the  estate  of  said  deceased  allottee." 

If  in  this  instance  the  same  court  had  had 
Jurisdiction  of  the  guardianship  of  the  minor 
heirs  and  of  the  settlement  of  the  estate  of 
the  deceased  allottee,  no  embarrassment 
would  have  ensued;  but  as  that  was  not  the 
case,  the  question  arises  whether  it  was  es- 
sential that  the  guardian's  conveyance^  di- 
rected and  approved  as  it  was,  by  the  court 
having  control  of  the  guardianship,  should 
also  be  approved  by  the  court  having  Juris- 
diction of  the  settlement  of  the  deceased  al- 
lottee's estate.  The  Circuit  Court  of  Appeals 
answered  in  the  negative;  and,  while  the 
question  is  not  free  from  difl^culty,  we  think 
that  solution  of  it  is  right 

Of  course,  the  purpose  in  requiring  any 
approval  is  to  safeguard  the  interests  of  the 
full-blood  Indian  heir.  Where  he  is  a  minor 
he  can  convey  only  through  a  guardian,  and 
no  court  is  in  a  better  situation  to  appreciate 
and  safeguard  his  interests  than  the  one 
wherein  the  guardianship  is  pending.  Be- 
sides, as  a  general  rule,  a  guardianship  car- 
ries with  it  exclusive  power  to  direct  the 
guardian  and  to  supervise  the  managemoit 
and  disposal  of  the  ward's  property.  It  is 
so  in  Oklahoma.  This  rule  is  so  widely 
recognized  and  so  well  grounded  in  reason 
that  a  purpose  to  depart  from  it  ought  not 
to  bo  assumed  unless  manifested  by  some 
very  clear  or  explicit  provision.  The  act  of 
1908  contains  no  manifestation  of  such  a 
purpose  outside  the  provl£K>  in  section  9. 
That  proviso  seems  broad,  but  so  is  the  pro- 
vision in  section  6  subjecting  the  persons  and 
property  of  minor  Indians  to  local  guardian- 
ship. As  both  are  in  the  same  act,  they  evi- 
dently were  intended  to  operate  harmoniously 
and  should  be  construed  accordingly.  The 
proviso  does  not  mention  minors  under  guard- 
ianship; and  to  regard  its  g^ieral  worda 
as  including  them  will  either  take  all  supervi- 
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sion  of  the  sale  of  their  interest  in  ^inherited 
lands  from  the  court  in  which  the  guardian- 
ship is  pending,  or  subject  that  court's  action 
to  the  approval  of  another  court  of  the 
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rank.  In  either  event  conflict  and  confusion^ 
^iU  almost  certainly  ensne  and  be  detriment- 
4il  to  the  minor  heirs.  But,  if  the  proviso  be 
regarded,  as  well  it  may,  as  referring  to  heirs 
not  under  guardianship — ^in  other  words,  to 
«dult  heirs — the  two  provisions  will  operate 
in  entire  harmony  and  all  full-blood  heirs 
iviU  receive  the  measure  of  protection  in- 
tended. We  think  this  is  the  true  construc- 
tion. 

Decree  affirmed. 

•<2S4  U.  S.  1S5) 

HORNING  V.  DISTRICT  OF  COLUMBIA. 

KArgued  Nov.  8  and  9,  1920.    Decided  Nov.  22, 

1920.) 

No.  77. 

«.  Criminal  law  ^=s>2l— iataat  to  keep  within 
law  immaterial.  If  acts  transgress  It. 

Though  it  is  permissible  for  defendant  to 
'COme  as  dose  to  the  line  as  he  could  without 
violating  Act  Feb.  4,  1913,  requiring  a  license 
-for  pawnbrokers  doing  business  within  the  Dis- 
trict of  Columbia,  his  intent  not  to  break  the 
law  is  no  defense,  if  his  conduct  in  fact  violat- 
ed the  law  because  he  misconceived  its  mean- 
ing. 

2.  Pawnbrokers  and  money  lenders  ^s»ll  — 
Evidence  hold  to  show  defendant  was  con- 
ducting business  within  District. 

Undisputed  evidence  that  defendant  stored 
«nd  returned  pledged  property  within  the  Dis- 
trict, though  he  transported  the  applicants  for 
loans  out  of  the  District  before  making  the 
loan  or  receiving  the  property,  shows  that  he 
was  doing  business  within  the  District,  since  an 
essential  part  of  it  was  done  there,  and  Act 
Feb.  4,  1913,  requiring  license  from  pawnbro- 
icers  within  the  District,  is  not  limited  to  cases 
where  the  whole  business  is  done  therein. 

3.  Criminal  law  ^=:>l  l86(4)»lnstruotlon  that 
Jury  should  find  defendant  guilty  hold  not  re- 
versible error. 

Where  the  facts  were  established  by  the 
testimony  of  both  the  prosecution  and  defend- 
jint,  and  showed  a  violation  of  the  law,  an 
instruction  that  the  jury  could  not  capriciously 
«ay  the  testimony  was  not  the  truth,  that  it 
was  their  duty  to  accept  the  court's  exposition 
of  the  law,  that  the  court  could  not  peremp- 
torily instruct  them  to  find  the  defendant  guilty» 
but  that  he  would  if  he  could,  and  that  the 
failure  to  bring  in  a  verdict  of  guilt  would  arise 
•only  from  a  flagrant  disregard  of  the  evidence, 
the  law,  and  their  obligation  as  Jurors,  was 
■at  most  a  formal  error,  which  does  not  re- 
•Quire  reversal  under  Judicial  Ck>de,  §  269,  as 
junended  by  Act  Feb.  26, 1919  (Comp.  St.  Ann. 
Supp.  1919,  I  1246). 

Mr.  Justice  Brandeis,  the  Chief  Justice,  Mr. 
Justice  McBeynolds,  and  Mr.  Justice  Day,  dis- 
-nenting. 

On  Writ  of  Certiorari  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia. 

George  D.  Homing  was  convicted  of  doing 
I>i]8ines8  as  a  pawnbroker  without  a  license 


within  the  District  of  Columbia,  and  from 
a  Judgmfent  of  the  Court  of  Appeals,  affirm- 
ing the  conviction  (48  App.  D.  C.  380),  defend- 
ant brings  certiorari.    Affirmed. 

Mr.  Henry  E.  Davis,  of  Washington,  D.  C, 
for  petitioner. 

Messrs.  Robert  L.  Williams,  F.  H.  Ste- 
phens, and  P.  H.  Marshall,  all  of  Washington, 
D.  C,  for  the  District  of  Columbia. 
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*Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court. 

This  case  comes  here  upon  a  writ  of  certi- 
orari granted  to  review  a  judgment  of  the 
Court  of  Appeals  that  affirmed  a  conviction 
of  the  petitioner  of  doing  business  as  a  pawn- 
brolier  and  charging  more  than  six  per  cent, 
interest,  without  a  license,  which  is  forbid- 
den by  the  Act  of  Congress  of  February  4, 
1913,  c.  26,  37  Stat.  657.    48  App.  D.  C.  380. 

[1]  The  external  facts  are  not  disputed. 
The  defendant  had  been  In  business  as  a 
pawnbrolser  in  Washington  but  anticipating 
the  enactment  of  the  present  law  removed  his 
headquarters  to  a  place  in  Virginia  at  the 
other  end  of  a  bridge  leading  from  the  dty. 
He  continued  to  use  his  former  building  as  a 
storehouse  for  his  pledges  but  posted  notices 
on  his  office  there  that  no  applications  for 
loans  would  be  received  or  examination  of 
pledges  made  there.  He  did,  however,  main- 
tain a  free  automobile  service  from  there  to 
Virginia  and  offered  to  intending  borrowers 
the  choice  of  calling  upon  him  in  person  or 
sending  their  application  and  security  by  a 
dime  messenger  service  not  belonging  to  hlmf 
but  established  In  his  Washington  building. 
If  the  loan  was  made,  in  the  latter  case  the 
money  and  pawn  ticicet  were  brought  back 
and  handed  to  the  borrower  in  Washington. 
When  a  loan  was  paid  off  the  borrower  re- 
ceived a  redemption  certificate,  presented  it 
in  Washington  and  got  back  his  pledge.  The 
defendant  estimated  the  number  of  persons 
applying  to  the  Washington  office  for  loans 
or  redemption  at  fifty  to  seventy-five  a  day. 
His  Washington  derk,  a  witness  in  his  be- 
half, put  it  at  from  seventy-five  to  one  hun- 
dred. We  may  take  It  that  there  was  a  fairly 
steady  stream  of  callers,  as  is  Implied  by  the 
automobile  service  being  maintained.  It  is 
said  with  reference  to  the  charge  of  the  judge 
to  which  we  shall  advert  that  there  was  a 
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question  *for  the  jury  as  to  the  defendant's 
intent.  But  we  perceive  none.  There  is  no 
question  that  the  defendant  intentionally 
maintained  his  storehouse  and  managed  his 
business  in  the  way  described.  It  may  be  as- 
sumed that  he  intended  not  to  break  the  law 
but  only  to  get  as  near  to  the  line  as  he  could, 
which  he  had  a  right  to  do,  but  if  the  conduct 
described  crossed  the  line,  the  fact  that  he 
desired  to  keep  within  it  will  not  help  him. 
It  means  only  that  he  misconceived  the  law. 


»For  other  casM  see  lame  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digeeta  and  Indexes 
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[2]  As  to  whether  the  conduct  described 
did  contravene  the  law»  it  is  urged  that  a 
pledgee  has  a  right  to  keep  the  pledged  prop- 
erty where  he  likes  and  as  he  likes  provided 
he  returns  it  in  proper  condition  when  re- 
deemed. But  that  hardly  helps  the  defend- 
ant. To  keep  for  return,  whatever  latitude 
there  rrtoy  be  as  to  place  and  mode,  is  part 
of  the  duty  of  a  pledgee,  and  in  the  case  of 
one  who  makes  a  business  of  lending  on 
pledges  is  as  much  a  part  of  his  business  as 
making  the  loan.  As  we  read  the  statute  its 
prohibition  is  not  confined  to  cases  where 
the  whole  business  is  done  in  Washington. 
If  an  essential  part  of  it  is  done  there  and  a 
Washington  office  is  used  as  a  collecting  cen- 
tre, it  does  not  matter  that  care  is  taken  to 
complete  every  legal  transaction  on  the  other 
side  of  the  Potomac.  We  cannot  suppose  that 
it  was  intended  to  allow  benefits  so  similar  to 
those  coming  from  business  done  wholly  In 
the  city  to  be  derived  from  acts  done  there 
and  yet  go  free.  We  are  of  opinion  that  upon 
the  undisputed  evidence  the  defendant  was 
guilty  of  a  breach  of  the  law  and  turn  at 
once  to  the  question  which  seemed  to  war- 
rant allowing  the  case  to  be  brought  to  this 
Court. 

[3]  The  question  relates  to  the  charge  of 
the  judge.  The  Judge  said  to  the  Jury  that 
the  only  question  for  them  to  determine  was 
whether  they  believed  the  concurrent  testi- 
mony of  the  witnesses  for  the  Government 
and  the  defendant  describing  the  course  of 
business  that  we  have  stated  and  as  to  which 
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there  was  no  dispute.  Those  facts,  *he  cor 
rectly  instructed  them,  constituted  an  engag- 
ing in  business  in  the  District  of  Columbia. 
This  was  excepted  to  and  the  Jury  retired. 
The  next  day  they  were  recalled  to  Court  and 
were  told  that  there  really  was  no  issue  of 
fact  for  them  to  decide;  that  they  were  not 
warranted  in  capriciously  saying  that  the 
witnesses  for  the  Government  and  the  de- 
fendant were  not  telling  the  truth;  that  the 
course  of  dealing  constituted  a  breach  of  the 
law ;  that  it  was  their  duty  to  accept  this  ex- 
position of  the  law;  that  in  a  criminal  case 
the  Court  could  not  peremptorily  instruct 
thent  to  find  the  defendant  guilty  but  that  if 
the  law  permitted  he  would.  The  Court  add- 
ed that  a  failure  to  bring  in  a  verdict  could 
only  arise  from  a  flagrant  disregard  of  the 
evidence,  the  law,  and  their  obligation  as 
Jurors.  On  an  exception  being  taken  the 
Judge  repeated  that  he  could  not  tell  them  in 
so  many  words  to  find  the  defendant  guilty 
but  that  what  he  said  amounted  to  that; 
that  the  facts  proved  were  in  accord  with 
the  information  and  that  the  Court  of  Ap- 
peals had  said  that  that  showed  a  violation 
of  law. 

This  was  not  a  case  of  the  Judge's  express- 
ing an  opinion  upon  the  evidence,  as  he  would 
have  had  a  right  to  do,  Graham  v.  United 
States,  231  U.  S.  474,  480,  d4  Sup.  Ct  148,  58 
li.  Bid.  319.    The  facts  were  not  in  dispute, 


and  what  he  did  was  to  say  so  and  to  lay 
down  the  law  applicable  to  them.  In  such  a 
case  obviously  the  function  of  the  Jury  IT 
they  do  their  duty  is  little  more  than  fonxral. 
The  Judge  cannot  direct  a  verdict  It  is  true,, 
and  the  Jury  has  the  power  to  bring  in  a  ver- 
dict in  the  teeth  of  both  law  and  facts.  But 
the  Judge  always  has  the  right  and  duty  to- 
tell  them  what  the  law  is  upon  this  or  that 
state  of  facts  that  may  be  found,  and  he  can. 
do  the  same  none  the  less  when  the  facts  are- 
agreed.  If  the  facts  are  agreed  the  Judge- 
may  state  that  fact  also,  and  when  there  is- 
no  dispute  he  may  say  so  although  there  has- 
been  no  formal  agreement.  Perhaps  there 
was  a  regrettable  peremptoriuess  of  tone— 
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•but  the  Jury  were  allowed  the  technical  right,, 
if  it  can  be  called  so,  to  decide  against  the 
law  and  the  facts — and  that  is  all  there  was» 
left  for  themf  after  the  defendant  and  liis 
witnesses  took  the  stand.  If  the  defendant 
suffered  any  wrong  it  was  purely  formal 
since,  as  we  have  said,  on  the  facts  admitted 
there  was  no  doubt  of  his  guilt.  Act  of  Feb- 
ruary 26,  1919,  c.  48,  40  Stat.  1181,  amending 
section  269  of  the  Judicial  Code;  Act  of 
March  3, 1911,  c.  231,  36  Stat.  1087  (Comp.  St^ 
Ann.  Supp.  1919,  |  1246). 
Judgment  affirmed. 

Mr.  Justice  McREYNOLDS  dissents; 

Mr.  Justice  BRANDEIS,  dissenting. 

It  has  long  been  the  established  practice  or 
the  federal  courts  that,  even  in  criminal  cas- 
es, the  presiding  Judge  may  comment  freely 
on  the  evidence  and  express  his  opiniooj 
whether  facts  alleged  have  been  proved. 
Since  Sparf  v.  United  States,  166  U.  S.  51, 
715,  15  Sup.  Ct.  273,  39  L.  Ed.  843,  it  is  set- 
tled that,  even  in  criminal  cases,  it  is  the- 
duty  of  the  Jury  to  apply  the  law  given  them, 
by  the  presiding  Judge  to  the  facts  which, 
they  find.  But  it  is  still  the  rule  of  the  fed- 
eral courts  that  the  Jury  in  criminal  cases 
renders  a  general  verdict  on  the  law  and  the- 
facts;  and  that  the  Judge  is  without  power 
to  direct  a  verdict  of  guilty  although  no  fact 
is  in  dispute.  United  States  v.  Taylor  (C.  C.> 
11  Fed.  470;  Atchison,  etc..  By.  v.  United 
States,  172  Fed.  194.  96  C.  C.  A.  646,  27  L.  R. 
A.  (N.  S.)  756.  What  the  Judge  is  forbidden, 
to  do  directly,  he  may  not  do  by  indirection. 
Peterson  v.  United  States,  213  Fed.  920,  Ida 
C.  C.  A.  398.  The  Judge  may  enlighten  the 
understanding  of  the  Jury  and  thereby  influ- 
ence their  Judgment;  but  he  may  not  use  un- 
due influence.  He  may  advise;  he  nfay  per- 
suade; but  he  may  not  command  or  coerce. 
He  does  coerce  when  without  convincing  the- 
Judgment  he  overcomes  the  will  by  the  weight 
of  his  authority.  Compare  Hall  v.  Hall«  L. 
R.  1,  P.  &  D.  481,  482. 
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•The  character  of  the  charge  In  this  case  la^ 
illustrated  by  the  following  paragraph: 

**In  conclusion  I  will  say  that  a  failure  to 
bring  in  a  verdict  in  this  case  can  arise  only- 
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from  a  wiflfal  and  flagrant  diaregard  of  the 
«vidence  and  the  law  as  I  have  giyen  it  to 
jrou  and  a  yiolation  of  yoar  obligation  as  ju- 
rors. Of  course,  gentlemen,  I  cannot  tell  you 
in  80  many  words  to  find  defendant  guilty,  but 
what  I  say  amounts  to  that** 

In  my  opinion,  such  a  charge  is  a  moral 
oomnmnd,  and,  being  yielded  to,  substitutes 
the  will  of  the  judge  for  the  oonviction  of 
the  jury.  The  law,  which  in  a  criminal  case 
forbids  a  rerdict  directed  *in  so  many  words," 
forbids  such  a  statement  as  the  above.^ 

It  Is  said  that  if  the  defendant  suffered 
any  wrong  it  was  purely  formal;  and  that 
the  error  is  of  such  a  character  as  not  to  af- 
ford, since  the  Act  of  February  26, 1919,  c  48, 
40  Stat  1181,  a  basis  for  reTerslng  the  judg- 
ment of  the  lower  court  Whether  a  defend- 
ant is  found  guilty  by  a  jury  or  is  declared 
to  be  so  by  a  judge  is  not,  under  the  federal 
Constitution,  a  mere  formality.  Blair  v. 
United  States,  241  Fed.  217,  230,  154  0.  C.  A. 
139.  The  offense  here  in  question  is  punish- 
able by  imprisonment.  Congress  would  have 
been  powerless  to  provide  for  imposing  the 
punishment  except  upon  the  verdict  of  the 
jury.  CaUan  v.  Wilson,  127  U.  S.  540,  8  Sup. 
Ct  1301,  32  L.  Ed.  223 ;  Thompson  v.  Utah, 
170  U.  S.  343,  18  Sup.  Ct  620,  42  L.  Ed.  1061. 
I  find  nothing  in  the  act  to  indicate  that  it 
sought  to  do  so. 

Because  the  presiding  judge  usurped  the 
province  of  the  jury,  I  am  unable  to  concur 
in  the  judgment  of  the  court 

The  CHIEF  JUSTICE  and  Mr.  Justice 
DAY  concur  in  this  dissent 


(264  u.  s.  UD 

ROCK  ISLAND,  A.  &  L.  R.  CO.  v.  UNITED 

STATES. 

(Submitted  Nov.  8,  1920.    Decided  Nov.  22» 

1920.) 

No.  82. 

I.  Internal  revonoo  9s»38— Appeal  to  Commis- 
sioner after  payment  Is  neeessary  before  salt 
to  recover. 

Under  Bev.  St  |  3226,  as  amended  by  Act 
Feb.  27,  1877,  |  1  (Comp.  St  |  6049),  prohib- 
iting salt  for  the  recovery  of  any  tax  until  ap« 
peal  has  been  made  to  the  Commissioner  of 
Internal  Beveue  according  to  the  regulations 
of  the  Secretary  of  the  Treasury,  which  regula- 
tions established  a  procedure  for  claims  for 
refund  of  payments  distinct  from  those  used  in 


^  Compare  People  v.  Sheldon,  166  N.  T.  268,  60  N. 
BLMO,  41L.R.A.644,66  Am.  St  Rep.  664 ;  State 
v.  Bybee,  17  Kan.  462;  Meadows  v.  State,  182  Ala. 
SI,  63  South.  737,  Ann.  Caa.  1916D,  668;  Randolph 
T.  Lampkln,  90  Ky.  661,  14  8.  W.  688,  10  L.  R.  A. 
87;  McPeak  t.  Ry.,  128  Mo.  617,  80  S.  W.  170 ;  State 
T.  Tulip,  9  Kan.  App.  464,  60  Pae.  669;  Lively  v. 
Sexton,  35  IlL  App.  417.  See  Starr  v.  United  States, 
158  U.  S.  614.  626,  14  Sup.  Ct  919,  88  L.  Bd.  841. 


applications  for  abatement  there  can  be  no 
suit  to  recover  a  tax  paid,  where  no  appeal  for 
refund  was  made  after  payment  of  the  tax, 
though  an  application  for  abatement  was  made 
to  the  Commissioner  before  payment 

2.  Internal  revenue  ^=»39— Appeal  after  pay- 
ment Is  oondltlon  precedent  to  salt 
Bev.  St  §  8226,  as  amended  by  Act  Feb. 
27,  1877,  §  1  (Comp.  St  §  5M9),  requires  an 
appeal  after  payment  of  an  internal  revenue 
tax  as  condition  precedent  to  tlie  recovery  of 
the  payment  especially  in  view  of  section  8228 
requiring  claims  of  that  sort  to  be  presented 
to  the  Commissioner  within  two  years  after 
the  cause  of  action  accrued. 

Appeal  from  the  Court  of  Claiina. 

Claim  by  the  Rock  Island*  ArkansaA  & 
Louisiana  Railroad  Company  against  the 
United  States  for  money  paid  as  an  internal 
revenue  tax.  Petition  dismissed,  and  claim- 
ant appeals.    AfDrmed. 

Messrs.  Thomas  P.  Llttlepage  and  Sidney 
F.  Taliaferro^  both  of  Washington,  D.  C,  for 
appellant. 

Mr.  Solicitor  General  Frierson,  for  the 
United  States. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court 

This  is  a  claim  for  a  sum  paid  as  an  inter- 
nal revenue  tax  imder  the  Act  of  August  5, 
1909,  c.  6, 1  38,  36  Stat.  11, 112.  It  is  aUeged 
that  the  claimant  was  not  engaged  in  or  do- 
ing business  in  the  year  for  which  the  tax 
was  collected  and  that  therefore  it  was  not 
due.  The  Court  of  Claims  dismissed  the  pe- 
tition on  the  ground  that  the  claimant  had 
not  complied  with  the  conditions  imposed  by 
statute  and  the  claimant  appealed  to  this 
Court 

The  facts  are  simple.  After  the  tax  was 
assessed  a  claim  for  an  abatement  was  sent 
to  the  Commissioner  of  Internal  Revenue  in 
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July,  1918.  On  December  18  of  the  *same  year 
the  Commissioner  rejected  the  application, 
whereupon  on  December  26  the  claimant  paid 
the  tax  with  interest  and  a  penalty.  So  far 
as  appears  there  was  no  protest  at  the  time 
of  payment  and  it  is  found  that  after  it  noth- 
ing was  done  to  secure  repayment  of  the  tax. 
By  Rev.  Sts.  |  8226,  amended  by  Act  of  Feb- 
ruary 27, 1877,  c.  69, 1  1,  19  Stat  248  (Comp. 
St  I  5949),  no  suit  shall  be  maintained  in 
any  Court  for  the  recovery  of  any  tax  alleged 
to  have  been  illegally  assessed  "until  appeal 
shall  have  been  duly  made  to  the  Commission- 
er of  Internal  Revenue,  according  to  the  pro- 
visions of  law  in  that  regard,  and  the  regula- 
tions of  the  Secretary  of  the  Treasury  estab- 
lished in  pursuance  thereof,  and  a  decision 
of  the  Conmiissioner  has  been  had  therein, 
provided,"  etc  Regulations  of  the  Secretary 
established  a  procedure  and  a  form  to  be  used 
in  applications  for  abatement  of  taxes  and 
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distinct  ones  for  claims  for  refunding  them. 
The  claimant  took  the  first  step  but  not  the 
last. 

[1,  2]  By  Rev.  Sts.  §  3220  (Ck)mp.  St.  f  6944), 
the  Commissioner  of  Internal  Revenue  is  au- 
thorized '*on  appeal  to  him  made,  to  remit, 
refund,  and  pay  back"  taxes  illegally  as- 
sessed. It  is  urged  that  the  "appeal*'  to  hinf 
to  remit  made  a  second  appeal  to  him  to  re- 
fund an  idle  act  and  satisfied  the  require- 
ment of  f  3226.  Decisions  to  that  effect  in 
suits  against  a  collector  are  cited,  the  latest 
being  Loomis  ▼.  Wattles  (G.  0.  A.)  266  Fed. 
876.  But  the  words  "on  appeal  to  him  made" 
mean,  of  course,  on  appeal  in  respect  of  the 
relief  sought  on  appeal — ^to  refund  if  refund- 
ing is  whftt  he  Is  asked  to  do.  The  words  of 
§  3226  also  must  be  taken  to  mean  an  appeal 
after  payment,  especially  in  view  of  §  3228 
(Comp.  St  S  5951)  requiring  claims  of  this  sort 
to  be  presented  to  the  Commissioner  within 
two  years  after  the  cause  of  action  accrued. 
So  that  the  question  is  of  reading  an  implied 
exception  into  the  rule  as  expressed,  when 
substantially  the  same  objection  to  the  as- 
sessment has  been  urged  at  an  earlier  stage. 
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*Men  must  turn  square  comers  when  they 
deal  with  the  Government  If  it  attaches 
even  purely  formal  conditions  to  its  consent 
to  be  sued  those  conditions  must  be  complied 
with.  Lex  non  prsecipit  inutilia  (Co.  Lit 
127b)  expresses  rather  an  ideal  than  an  ac- 
complished fact  But  in  this  case  we  cannot 
pronounce  the  second  appeal  a  mere  form. 
On  appeal  a  Judge  sometimes  concurs  in  a 
reversal  of  his  decision  below.  It  is  possible 
as  suggested  by  the  Court  of  Claims  that  the 
second  appeal  may  be  heard  by  a  different 
person.  At  all  events  the  words  are  there  in 
the  statute  and  the  regulations,  and  the 
Court  is  of  opinion  that  they  mark  the  condi- 
tions of  the  claimant's  right  See  King's 
County  Savings  Institution  v.  Blair,  116  U. 
S.  200,  6  Sup.  Gt  353,  29  L.  Ed.  657.  It  is  un- 
necessary to  consider  other  objections  that 
the  clainfant  would  have  to  meet  before  it 
could  recover  upon  this  claim. 

Judgment  afllrmed. 


(264  U.  6.  U6) 

INTERNATIONAL  BRIDGE  CO.  V.  PEOPLE 
OF  STATE  OF  NEW  YORK. 

(Argued  Dec  16,  1919.  Restored  to  the  Dock- 
et for  Reargument,  Jan.  26,  1920.  Reargued 
Oct  11»  12,  1920.    Decided  Nov.  22,  1920.) 

No.  46. 

I.  Statutes  «=»64(2)~lnvalldlty  of  toll  rates 
does  not  affect  requirements  for  construotlon 
ef  roadway  on  bridge. 

If  the  rates  of  toll  established  by  Laws  N. 
T.  1915,  c.  666,  for  vehicles  and  pedestrians  on 


an  iotemational  bridge,  are  Invalid  as  impair* 
ing  the  obligation  of  the  contract  in  the  origi- 
nal  bridi^e  company's  charter,  and  as  taking 
the  company's  property  without  due  process  of 
law,  the  invalidity  of  those  provisions  does  not 
affect  the  validity  of  the  otiier  provisions  of 
the  statute  requiring  the  constmction  of  a  road- 
way and  pathway  on  the  bridge. 


2.  Bridges  ^=»  1 5— Consolidation  act  hold  to  re- 
quire company  to  build  roadway  on  interna- 
tional bridge. 

Laws  N.  Y.  1869,  c  550,  permitting  the  con- 
solidation of  the  New  York  corporation  char- 
tered by  Laws  1857,  c.  753,  with  the  Canadian 
corporatioi],  to  construct  an  international 
bridge,  which  subjected  the  consolidated  cor- 
poration to  the  duties  of  the  Canadian  as  well 
as  of  the  New  York  charter,  required  the  cor- 
poration to  construct  a  roadway  and  pathway 
the  entire  length  of  the  bridge,  as  it  was  requir- 
ed to  do  on  the  Canadian  side  by  the  Canadian 
charter,  though  the  original  New  York  charter 
merely  permitted  such  construction. 

3.  Constitutional  law  ^=»  1 26— Amendment  of 
charter  under  reserved  powers  does  not  Im- 
pair contract. 

An  amendment  of  the  charter  of  a  bridge 
corporation,  which  was  within  the  power  re- 
served to  the  state,  does  not  impair  the  obliga- 
tion of  the  contract  contained  in  the  charter. 

4.  Bridges  ^=»5— Adoption  by  Congress  of  In- 
ternational bridge  constructed  under  state  aa- 
thority  does  not  prevent  state  regulation. 

By  Act  Cong.  June  30,  1870,  authorizing  as 
a  lawful  structure  a  bridge  constructed  across 
Niagara  river  in  pursuance  of  New  York  act  of 
1857  and  Act  Cong.  June  23,  1874,  making  such 
bridge  a  lawful  structure  and  an  established 
post  route,  which  acts  merely  recognized  the 
bridge  constructed  under  state  authority,  Con- 
gress did  not  assume  control  of  the  bridge  to 
such  an  extent  as  to  exclude  any  control  thereof 
by  the  state. 

5.  Bridges  ^=»7— Congress  not  sole  sonrco  of 
right  to  bridge  international  stream. 

Act  Cong.  March  3,  1899,  §  9  (Comp.  St.  | 
9971),  requiring  the  consent  of  Congress  to  a 
bridge  across  international  waters,  which  is  un- 
necessary for  a  bridge  across  navigable  waters 
within  a  state,  did  not  make  Congress  tha 
source  of  a  right  to  build  such  bridge,  but  as- 
sumed that  such  right  comes  from  the  state  and 
merely  subjects  the  right  to  the  further  condi- 
tion of  securing  consent  by  Congress,  and  such 
consent,  when  given,  does  not  deprive  the  state 
of  its  right  of  control  of  the  bridge. 

6.  Bridges  ^=»7— Conveyance  to  United  States 
of  land  under  bridge  does  not  defeat  ttata 
control  of  bridge. 

A  conveyance  by  the  state  of  the  land  un- 
der navigable  waters  to  the  United  States  in 
aid  of  navigation  does  not  deprive  the  state  of 
the  right  of  control  which  it  had  of  a  bridge, 
already  erected,  which  extended  in  part  across 
the  land  so  conveyed. 

The  Chief  Justice,  Mr.  Justice  McKenna,  and 
Mr.  Justice  McReynolds  dissenting. 


For  other  catei  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Disesto  and  Indexes 
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In  Error  to  the  Supreme  Court  of  the  State 
-of  New  York. 

Action  by  the  People  of  the  State  of  New 
York  against  the  International  Bridge  Com- 
pany to  recover  penalties  for  failure  to  per- 
form duties  required  by  statute.  Judgment 
for  the  plaintiff  was  affirmed  by  the  Appel- 
late Division  (179  App.  Dlv.  050,  165  N.  Y. 
Supp.  1104),  and  by  the  Court  of  Appeals  (119 
N.  E.  351,  223  N.  Y.  137),  and  defendant 
brings  error.    Affirmed. 
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•Mr.  Adelbert  Moot  and  Mrs.  Helen  Z.  M. 
Bodgers,  both  of  Buffalo,  N.  Y.,  for  plaintiff 
In  error. 

Messrs.  James  S.  G.  Ivins,  of  Albany,  N.  Y., 
-and  Ralph  AveriU  Kellogg,  of  Buffalo,  N. 
Y^  for  the  People  of  the  State  of  New  York. 

*Mr.  Justice  HOLMES  delivered  the  opinion 
-of  the  Court. 

This  is  a  suit  brought  by  the  State  of 
New  York  to  recover  pmalties  from  the 
Bridge  Company  for  failure  to  place  upon  its 
bridge  a  roadway  for  vehicles  and  a  path- 
-way  for  pedestrians  between  Squaw  Island 
-In  Niagara  River  and  the  mainland  of  New 
York  State  as  required  by  ch.  006  of  the 
Laws  of  1915  of  the  State  of  New  York.  The 
•defendant  set  up  that  the  act  was  contrary  to 
the  O>n8titution  of  the  United  States  in  spec- 
ified respects,  but  the  plaintiff  got  Judgment  in 
the  Supreme  Court,  which  was  affirmed  by 
"the  Coart  of  Aiq;)eal8.  228  N.  Y.  137,  119 
N.  E.  351. 

The  Bridge  Company  originally  was  Incor- 
porated by  a  special  charter  from  the  State 
•of  New  York.  Laws  of  1857,  c  753.  As  the 
bridge  was  to  cross  the  Niagara  River  from 
Buffalo  to  Canada,  a  similar  corporation  was 
created  under  the  laws  of  Canada,  20  Vict. 
c.  227,  and  subsequently  the  two  corporations 
^were  consolidated,  pursuant  to  Laws  of  New 
York,  1869,  c.  550,  and  a  Canadian  Act,  32 
4ind  33  Vict  c  65,  subject  to  all  the  duties 
•of  each  of  the  consolidated  companies.  By 
the  Act  of  Congress  of  June  30,  1870,  c.  176, 
16  Stat.  173,  any  bridge  constructed  across 
the  Niagara  River  in  pursuance  of  the  New 
York  Act  of  1857  and  any  acts  of  the  New 
York  legislature  then  in  force  amending  the 
same  was  authorized  as  a  lawful  structure 
subject  to  the  aui>ervision  of  the  Secretary  of 
War  and  his  approval  of  the  plans.  By  the 
l^ew  York  Act  of  1857,  ''Said  bridge  may  be 
oonstructed  as  well  for  the  passage  of  persons 
•on  foot  and  in  carriages  and  otherwise  as 
for  the  passage  of  railroad  trains,"  |  15. 
.And  '*whenever  said  bridge  shall  be  complete 
lor  the  passage  of  ordinary  teams  and  car- 
riages" the  company  may  erect  toll  gates 
■and  charge  tolls  not  exceeding  certain  rates 
for  foot  passengers,  carriages,  &a  The  origi- 
nal Canadian  act  had  words  similar  to  those 
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Just  guoted  from  *|  16»  exc^t  that  it  said 


"shall  be  constructed"  instead  of  "may  be," 
a  fact  to  which  we  shall  advert  again. 

Between  1870  and  1874  the  bridge  was  built 
as  required  by  the  charter  with  one  draw 
across  Black  Rock  Harbor  and  one  across 
the  main  channel  of  the  river.  It  crossed 
Squaw  Island  on  a  trestle,  afterwards  filled 
in,  but  was  built  as  a  railroad  bridge  ex- 
clusively without  any  provision  for  footpaths 
or  roadways.  By  the  Act  of  Congress  of  June 
23,  1874,  c.  475,  18  Stat  275,  it  was  declared 
a  lawful  structure  and  an  established  post 
route  for  the  mail  of  the  United  States.  In 
the  year  1899  a  plan  for  rebuilding  the  bridge 
with  wings  for  roadways  and  footpaths  was 
approved  by  the  Secretary  of  War  subject 
to  changes  at  the  expense  of  the  Company  if 
the  Secretary  should  deem  them  advisable. 
The  rebuilding  took  place  in  1899-1901,  but 
omitted  the  wings,  and  this  modification  was 
assented  to  by  the  Secretary  of  War. 

The  Niagara  River  is  navigable  at  this 
point  In  pursuance  of  plans  for  improve- 
ment adopted  by  the  United  States,  in  1906 
it  acquired  from  the  State  of  New  York 
the  land  under  Black  Rock  Harbor,  lying 
on  the  New  York  side  of  Squaw  Island,  and 
the  adjacent  portions  of  the  Erie  Canal,  both 
being  within  the  limits  of  the  State  and 
crossed  by  the  bridge.  Thereafter  the  im- 
provements were  carried  out 

In  1907  the  Secretary  of  War  gave  notice 
to  the  Company  that  the  bridge  over  Black 
Rock  Harbor  and  Erie  Canal  obstructed  navi- 
gation and  that  changes  were  required.  The 
Company  submitted  plans  again  showing  in 
dotted  line««  wings  for  roadways  and  foot- 
paths, noting  that  they  were  not  to  be  put 
in  at  present  but  that  provision  was  made 
in  the  design  for  their  future  construction. 
The  plans  were  approved  and  the  bridge 
was  built  without  the  wings,  the  completion 
being  reported  by  his  resident  representative 
to  the  Secretary  of  War. 

By  chapter  666  of  the  Laws  of  New  York 
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for  1915,  the  charter  *of  the  Company  was 
amended  so  as  to  require  the  construction 
of  a  roadway  for  vehicles  and  a  pathway 
for  pedestrians  upon  the  draw  across  Black 
Rock  Harbor,  the  Company  being  allowed 
to  charge  toUa  not  exceeding  specified  sums. 
The  Company  failed  to  comply  with  the  re- 
quirement and  the  time  limit  had  exi^red 
before  this  suit  was  brous^t  to  recover 
penalties  imposed  by  the  act  It  is  found 
that  the  construction  was  necessary  for  the 
public  interest  and  convenience;  that  the  cost 
of  the  changes  is  insignificant  in  compari- 
son with  the  assets  and  net  earnings  of  the 
Company,  and  that  it  does  not  appear  that 
the  investment  would  not  yield  a  reasonable 
return. 

[1,  2]  The  first  objections  to  the  new  re- 
quirement made  by  the  State  are  that  it  im- 
pairs  the  obligation  of  the  contract  in  the 
original  charter  and  takes  the  Company's 
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property  without  due  process  of  law.  The 
argument  is  based  partly  upon  a  reduction 
of  the  tolls  from  those  mentioned  in  the  char- 
ter of  1857,  made  by  the  Act  of  1915.  CJon- 
cernlng  this  it  is  enough  to  say  that  the  ob- 
jection is  premature.  The  clause  relating 
to  the  construction  of  the  roadway  and  path- 
way is  distinct  from  and  independent  of  that 
which  fixes  the  maximum  rates  to  be  charg- 
ed. The  latter  might  be  Invalid  and  the  for- 
mer good.  If  the  rates  are  too  low  they  can 
be  changed  at  any  time.  The  only  question 
now  before  us  Is  whether  the  additions  shall 
be  built  As  to  that  it  would  be  going  very  far 
in  the  way  of  limiting  the  reserved  right  to 
amend  such  charters,  if  it  should  be  held  that 
the  State  had  not  the  power  to  require  what 
originally  was  contemplated  in  permissive 
words  as  part  of  the  scheme.  But  however 
that  might  be,  the  New  York  Act  authorizing 
consolidation  subjected  this  consolidated  cor- 
poration to  the  duties  of  the  Canadian  as 
well  as  of  the  New  York  charter,  and  the 
Canadian  Act  made  the  arrangement  for  foot 
passengers  and  carriages  a  duty.  The  words 
that  we  have  quoted  plainly  impose  one.   The 
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^opinion  in  Attorney  General  v.  International 
Bridge  Co.,  6  Ontario  App.  537,  543,  implies 
that  they  do  so  by  speaking  of  the  abandon- 
ment of  a  portion  of  the  work  as  probably 
an  abuse  of  the  Act  of  Parliament  and  the 
same  is  clearly  stated  in  Canada  Southern 
By.  Co.  V.  International  Bridge  Co.,  8  App. 
Cases,  723,  729. 

It  is  argued  that,  the  Canadian  Act  govern- 
ing only  the  Canadian  side,  its  adoption  by 
New  York  carried  the  obligation  no  farther. 
But  it  appears  to  us  that  it  would  be  quib- 
bling with  the  rational  understanding  of  the 
duty  assumed  to  say  that  the  Company  could 
have  supposed  that  it  had  a  contract  or  prop- 
erty right  to  confine  its  building  of  the  foot- 
path and  carriage-way  to  the  Canada  side 
of  the  boundary  line. 

[3]  The  New  York  Legislature  of  course 
confined  its  command  to  the  half  of  the  bridge 
within  its  jurisdiction.  It  may  be  presumed 
that  if  that  command  is  obeyed  either  Canada 
or  the  Company  will  see  the  propriety  of  car- 
rying the  way  and  path  across  to  the  other 
shore.  At  all  events  the  power  of  New  York 
to  insist  upon  its  rights  is  not  limited  by 
speculation  upon  that  point  As  we  agree 
with  the  Court  of  Appeals  that  this  amend- 
ment to  the  charter  was  within  the  power  re- 
served to  the  State  the  objection  under  the 
contract  clause  of  the  Constitution  of  course 
must  fail,  and,  it  would  seem,  that  under  the 
Fourteenth  Amendment  also.  But  as  to  the 
latter  we  may  add,  as  the  Court  of  Appeals 
added,  that  there  is  nothing  to  show  that  the 
addition  to  the  structure  will  not  yield  a 
reasonable  return;  If  that  be  essential  in 
view  of  the  charter.  Missouri  Pacific  By. 
Co.  V.  Kansas,  216  U.  S.  262,  30  Sup.  Ct  330, 
64  L.  Ed.  472 ;  Chesapeake  &  Ohio  By.  Co.  v. 


Public  Service  Commission,  242  U.  S.  603,  37 
Sup.  Ct  234,  61  L.  Ed.  520. 

[4]  The  only  argument  that  impresses  us 
and  the  one  that  was  most  pressed  is  that 
this  is  an  International  bridge,  and  that  Con- 
gress has  assumed  such  control  of  it  as  to 
exclude  any  intermeddling  by  the  State.    It  is 

said  that  *the  bridge  as  constructed  was  and 
is  devoted  wholly  to  international  commerce 
and  that  when  Congress  authorized  it  in  that 
form  in  1874  that  authority  must  be  regarded 
as  the  charter  under  which  it  was  maintain- 
ed. Without  repeating  the  considerations  urg- 
ea  in  support  of  this  conclusion  we  will  state 
the  reasons  that  prevail  with  us.  The  part 
of  the  structure  with  which  we  are  concerned 
Is  within  the  territorial  jurisdiction  of  the 
State  of  New  York.  There  was  no  exercise  of 
the  power  of  eminent  domain  by  the  United 
States.  The  State  was  the  source  of  every 
title  to  that  land  and,  apart  from  the  special 
purposes  to  which  it  might  be  destined,  of 
every  right  to  use  it  Any  structure  upon  it 
considered  merely  as  a  structure  Is  erected 
by  the  authority  of  New  York.  The  nature 
and  qualifications  of  ownership  are  decided 
by  the  State  and  although  certain  superven- 
ing uses  consistent  with  those  qualifications 
cannot  be  Interfered  with  by  the  State,  still 
the  foundation  of  a  right  to  use  the  land  at 
all  must  be  laid  by  State  law.  Not  only  the 
existence  of  the  Company  but  its  right  to 
build  upon  New  York  land  came  from  New 
York,  as  was  recognized  by  the  form  of  the 
original  Act  of  Congress  of  1870,  whidi  speaks 
of  any  bridge  built  "in  pursuance  of  the  New 
York  statutes.  It  did  not,  as  perhaps  the 
New  York  Consolidation  Act  did,  refer  to 
those  statutes  simply  as  documents  and  in- 
corporate them.  It  referred  to  them  as  the 
source  of  the  Company's  power. 

From  an  early  date  the  State  has  been  rec- 
ognized as  the  source  of  authority  in  the  ab- 
sence of  action  by  Congress.  Wlllson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet  245,  7  L. 
Ed.  412;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678,  2  Sup.  Ct  185,  27  L.  Ed.  442.  And  this 
Court  has  been  slow  to  interpret  such  action 
as  Intended  to  exclude  the  source  of  rights 
from  all  power  in  the  premises.  In  a  case 
of  navigable  waters  wholly  within  a  State, 
over  which  a  right  of  way  had  been  conveyed 
to  the  United  States  and  which  the  United 
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States  was  spending  con*siderable  sums  to  im- 
prove, it  was  held  that,  whether  or  not  Con- 
gress had  power  to  authorize  private  persons 
to  15uild  in  such  waters  wit&out  the  consent 
of  the  State,  an  act  making  comprehensive 
regulations  of  work  within  them  did  not 
manifest  a  purpose  to  exclude  the  previously 
existing  authority  of  the  State  over  such 
work.  Cummings  v.  Chicago,  188  U.  8.  410, 
413,  428,  et  seq.,  23  Sup.  Ct  472,  47  L.  Ed. 
fi25. 

[6]  But  it  is  said  that  a  different  rule  ap- 
plies to  an  International  stream  and  that 
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<k>ngress  has  recognized  the  distinction  by  the 
Act  of  March  3, 1899,  c.  425,  S  9,  30  Stat.  1151 
<Comp.  St.  S  9971).  It  is  true  that  that  stat- 
ute makes  a  distinction,  but  the  distinction 
Is  that  bridges  may  be  built  across  navigable 
waters  wholly  within  the  State  If  approved 
by  the  Chief  of  Engineers  and  the  Secretary 
-of  War,  but,  with  regard  to  waters  not  whol- 
ly within  the  State,  only  after  the  consent  of 
Ck)ngress  has  been  obtained.  The  Act  does 
act  make  Congress  the  source  of  the  right  to 
build  but  assumes  that  the  right  comes  from 
another  source,  that  is,  the  State.  It  merely 
subjects  the  right  supposed  to  have  been  ob- 
tained from  there  to  the  further  condition  of 
getting  from  Congress  consent  to  action  upon 
the  grant 

No  doubt  In  the  case  of  an  international 
bridge  the  action  of  a  State  will  be  scrutl- 
nlzed  in  order  to  avoid  any  possible  ground 
for  international  complaint,  but  the  mere  fact 
that  the  bridge  was  of  that  nature  would  not 
of  itself  take  away  the  power  of  the  State 
over  its  part  of  the  structure  if  Congress  were 
silent*  any  more  than  the  fact  that  it  was  a 
passageway  for  interstate  commerce  or  cross- 
ed a  navigable  stream.  When  Congress  has 
acted  we  see  no  reason  for  not  leaving  the 
situation  as  Congress  has  seemed  to  leave  it, 
if  on  the  most  critical  examination  we  dis- 
cover no  Intent  to  withdraw  State  control, 
but  on  the  contrary  an  assumption  that  the 
control  is  to  remain.  We  have  adverted  to 
the  implications  of  the  general  law  of  1899 
and  have  mentioned  the  statutes  that  d^al 
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specifically  with  *thla  bridge.   The  act  of  1874 


declaring  the  existing  bridge  lawful  was  a 
connrmatlon  which  it  was  natural  to  seek  but 
was  not  a  repeal  of  the  authority  given  to 
the  Company  in  1870  to  build  subject  to  tho 
approval  of  the  Secretary  of  War.  The  super- 
structure has  been  rebuilt  since  1874  and  the 
Secretary  of  War  twice  has  ai^roved  plans 
showing  the  carriage  and  footways.  It  is 
true  that  the  Company  never  has  sought  to 
execute  that  part  of  the  plan,  but  on  the  facts 
that  we  have  stated  it  appears  to  us  a  straUge 
contention  that  it  has  contract  or  property 
rights  not  to  be  required  to  build  the  bridge 
or  that  Congress  by  implication  has  forbidden 
the  State  to  demand  that  the  plan  recognized 
by  everyone  from  the  beginning  should  at  last 
be  carried  out. 

[0]  The  conveyance  of  a  part  of  the  land 
under  the  bridge  to  the  United  States  for  a 
public  purpose  not  connected  with  the  ad- 
ministration of  the  Government  did  not  affect 
the  authority  of  New  York  over  the  residue 
within  the  State,  and  taken  in  connection 
with  the  acts  of  the  Government  before  and 
after  the  grant  does  not  invalidate  the  statute 
of  1915  even  in  part  See  Cummlngs  v.  Chi- 
cago, 188  U.  S.  410,  413,  23  Sup.  Ct  472,  47 
L.  Ed.  526;  Fort  Leavenworth  R.  R.  Co.  v. 
Lowe,  114  U.  8.  525,  5  Sup.  Ct  996,  29  L.  Ed. 
264 ;  Omaechevarria  v.  Idaho,  246  U.  8.  843, 
346,  88  Sup.  Ot  323,  62  L.  Ed.  763. 

Judgment  affirmed. 

The  CHIEF  JUSTICE,  Mr.  Justice  McKEN- 
NA,  and  Mr.  Justice  McRBYNOLDS  dissent 
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MEMORANDUM  DECISIONS 

Disposed  of  at  October  Term,  1920 


No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complninant,  v.  The  STATE  OF  TEX- 
AS. Nov.  8»  1920.  See,  also,  254  U.  S.  609, 
41  Sup.  Ct.  12,  65  L.  Ed.  — .  Mr.  S.  P.  Freel- 
ins,  of  Oklahoma  City,  Okl.,  for  the  State  of 
Oklahoma.  Messrs.  G.  W.  Taylor,  of  Austin, 
Tex.,  and  Orville  Bullington  and  A.  H.  Gar- 
rigan,  both  of  Wichita  Falls,  Tex.,  for  the 
State  of  Texas.  Third  report  of  receiver  filed, 
on  motion  of  Mr.  J.  S.  Flannery  in  that  behalf. 


(264  U.  8.  947) 

No.  19.  NEW  YORE  SCAFFOLDING 
COMPANY,  petitioner,  v.  George  R.  WHIT- 
NEY, Sr.,  as  administrator,  etc.  Nov.  8,  1920. 
On  petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit.  For  opinion  below,  see 
Whitney  v.  New  York  Scaffolding  Co.,  243  Fed. 
180,  156  C.  G.  A.  46.  Messrs.  Frank  Chase 
Somes,  of  Washington,  D.  C,  and  C.  P.  Goepel, 
of  New  York  City,  for  petitioner.  Messrs. 
Robt.  H.  Parkinson  and  Wallace  R.  Lane,  both 
of  Chicago,  HI.,  for  respondent.  Petition  for  a 
writ  of  certiorari  denied*  Announced  by  Mr. 
Justice  McEenna. 


(264  U.  8.   609) 

No.  28.  Franklin  SHAW  et  a1.,  appellants, 
V.  John  Barton  PAYNE,  Secretary  of  the  In- 
terior. Nov.  8,  1920.  Appeal  from  the  Court 
of  Appeals  of  the  District  of  Columbia.  For 
opinion  below,  see  Shaw  v.  Lane,  47  App.  D. 
C.  170.  See,  also,  40  Sup.  Ct.  894.  Messrs. 
Charles  A.  Towne,  of  New  York  CHty,  and 
Duane  EL  Fox,  of  Washington,  D.  C,  for  ap- 
pellants. The  Attorney  General,  and  Messrs. 
G.  Edward  Wright  and  Charles  D.  MahafBe, 
both  of  Washington,  D.  G.,  tor  respondent 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  Champion 
Lumber  Co.  v.  Fisher,  227  U.  S.  445,  33  Sup. 
Ct.  329,  57  L.  Ed.  591;  Taylor  v.  Taft,  203  U. 
S.  461,  27  Sup.  Ct  148,  61  L.  Ed.  269. 


(264  U.  8.  609) 

No.  57.  POSTAL  TELEGRAPH-CABLE 
COMPANY,  petitioner,  v.  J.  L.  DICKERSON. 
Nov.  8,  1920.  On  writ  of  certiorari  to  the  Su- 
preme Court  of  the  State  of  Mississippi.  For 
opinion  below,  see  79  South.  719.  Messrs. 
James  N.  Flowers  and  Ellis  B.  Cooper,  both  of 
Jackson,  Miss.,  for  petitioner.  Mr.  William 
D.  Anderson,  of  Tupelo,  Miss.,  for  respondent. 

PER  CURIAM.  Reversed  upon  authority  of 
Postal  Telegraph-Cable  Co.  v.  Warren-Godwin 
Lumber  Co.,  251  U.  S.  27,  40  Sup.  Ct  69,  64 
L.  E5d.  118;  Western  Union  Telegraph  Co.  v. 
Boegli,  251  U.  IS.  315,  40  Sup.  Ct  167,  64  L. 
Ed.  281, 


(254  n.  8.  610) 
No.  60.  MIDLAND  LINSEED  COMPANY,. 
I)laintiff  in  error,  v.  AMERICAN  LIQUID 
FIRBPROOFING  COMPANY  et  al.  Nov.  8, 
1920.  In  error  to  the  Supreme  Court  of  the 
State  of  Iowa.  For  opinion  below,  see  183 
Iowa,  1046,  166  N.  W.  573.  Messrs.  William 
S.  Eenyon  and  Denis  M.  Eelleher,  both  of 
Fort  Dodge,  Iowa,  for  plaintiff  in  error. 
Messrs.  George  H.  Carr  and  Fred  P.  Carr, 
both  of  Des  Moines,  Iowa,  for  defendants  in 
error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c  231, 
36  Stat  1156)  as  amended  by  the  act  of  Sep- 
tember 6, 1916,  c.  448,  9  2,  39  Sut  726  (Comp. 
St  S  1214). 


(254  U.  &  610> 
No.  73.  Jane  FIELD,  appellant,  y.  The 
UNITED  STATES.  Nov.  8,  1920.  Appeal 
from  the  CJourt  of  Claims.  Mr.  W.  W.  Scott,, 
of  Washington,  D.  C,  for  appellant  The  At- 
torney General,  for  the  United  States. 

PER  CURIAM.  Aflirmed  upon  the  authority 
of  Jackson  v.  United  States,  230  U.  S.  1,  3$ 
Sup.  Ct  1011,  57  L.  Ed.  1363;  Hughes  v.  Unit- 
ed States,  230  U.  S.  24,  33  Sup.  Ct  1019,  57 
L.  Ed.  1374,  46  L.  R.  A.  (N.  S.)  624;  Cubbina 
V.  Mississippi  River  Commission.  241  U.  S. 
351,  36  Sup.  Ct  554,  60  L.  Ed.  1238. 


(264  U.  8.  661) 
No.  92.  William  PARENT  et  al.,  appellants, 
V.  Irene  L.  Simmons  PICOTTB.  Nov.  8,  1920. 
Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit.  For  opin- 
ion below,  see  254  Fed.  301,  166  C.  C.  A.  41. 
Messrs.  Thomas  L.  Sloan,  of  Walthfll,  Neb.,, 
and  Webster  Ballinger,  of  Washington,  D.  C, 
for  appellants.  Mr.  Edward  E.  Wagner,  of 
Sioux  City,  Iowa,  for  respondent  Dismissed 
with  costs,  on  motion  of  counsel  for  the  ap- 
pellants. 


(254  U.  8.  «61> 
No.  102.  The  LAKEWOOD  ENGINEER- 
ING CJOMPANY,  plaintiff  in  error,  v.  The 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY. Nov.  8,  1920.  In  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  For  opinion  below,  see  259  Fed.  61^ 
170  C.  a  A.  129.  Messrs.  CUifford  Thome,  of 
Chicago,  Rl.,  and  Mark  A.  Oopeland,  of  Cleve- 
land, Ohio,  for  plaintiff  in  error.  Dismissed 
with  costs,  on  motion  of  counsel  for  the  plain- 
tiff in  error. 

(264  U.  8.  eiO> 
No.  217.  The  AUGLAIZE  BOX  BOARD 
COMPANY,  plaintiff  in  error,  v.  Bessie  HIN- 
TON,  etc.,  et  al.  Nov.  8, 1920.  In  error  to  the 
Supreme  Court  of  the  State  of  Ohio.  For 
opinion  below,  see  126  N.  E.  881.  Mr.  Earl  H. 
Turner,  of  Dayton,  Ohio,  for  plaintiff  la  «rror> 
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Messrs.  J.  H.  Ooeke,  of  Lima,  Ohio,  Oeorge  T. 
Farrell,  of  Lisbon,  Ohio,  and  T.  T.  Ansberry, 
of  Washington,  D.  0^  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  (1)  California 
Powder  Works  y.  Dayis,  151  U.  S.  389,  803, 
14  Sup.  Ct  350,  38  L.  Ed.  206;  Cuyahoga  Riv- 
er Power  Co.  v.  Northern  Realty  Co.,  244  U. 
S.  300,  303,  37  Sup.  Ct  643,  61  L.  Ed.  1153; 
Bilby  ▼.  Stewart,  246  U.  S.  255,  257,  38  Sup. 
Ct.  264,  62  L.  Ed.  701;  Farson,  Son  &  Co. 
▼.  Bird,  248  U.  S.  268,  271,  39  Sup.  Ct  HI, 
63  L.  Ed.  233;  (2)  FarreU  y.  O'Brien,  199  U. 
S.  89,  100,  25  Sup.  Ct.  727,  50  L.  Ed.  101; 
Goodrich  y.  Ferris,  214  U.  S.  71,  79,  29  Sup. 
Ct.  580,  53  L.  Ed.  914;  Chicago,  Rock  Island 
&  Pacific  Ry.  Co.  y.  Maucher,  248  U.  S.  359, 
362,  39  Sup.  Ct.  108,  63  L.  Ed.  294;  Berkman 
y.  United  States,  250  U.  S.  114,  118^  89  Sup. 
Ct.  411,  63  L.  Ed.  877. 


OM  U.  &  Ml) 

No.  218.  Gertrude  GROOT,  plaintilf  in  er- 
ror, y.  Caroline  I.  REILLY.  Noy.  8,  1920.  In 
error  to  the  Court  of  Appeals  of  the  District 
of  Columbia.  For  opinion  below,  see  266  Fed. 
1008.  Mr.  William  C.  Prentiss,  of  Washing- 
ton, D.  C,  for  plaintilf  In  error.  Mr.  Mason 
N.  Richardson,  of  Washington*  D.  C,  for  de- 
fendant in  error.  Dismissed  witJi  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


CB4  n.  8.  648) 

No.  568.  CmCHAGOFF  MINING  COM- 
PANY, petitioner,  y.  John  TUPPBLA.  Noy. 
8^  1920.  For  opinion  below,  see  267  Fed.  763. 
Messrs.  John  P.  Gray,  of  Couer  d'Alene,  Idaho, 
Oyerton  G.  Ellis  and  Robert  E.  Eyans,  both  of 
Tacoma,  Wash.,  and  Herbert  L.  Faulkner,  of 
Juneau,  Alaska,  for  petitioner.  Messrs.  John 
R.  Winn  and  J.  H.  Cobb,  both  of  Juneau,  Alas- 
ka, for  respondent.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied. 


No.  575.  Jules  W.  ARNDSTEIN,  appellant, 
y.  Thomas  D.  McCARTHY,  U.  S.  Biarshal,  etc. 
Noy.  8,  1920.  See,  ahw,  254  U.  S.  71,  41  Sup. 
Ct.  26,  65  L.  Ed.  — .  Messrs.  William  J.  Fal- 
lon, of  White  Plains,  N.  Y.,  and  Oeorge  L. 
Boyle  and  Rufus  S.  Day,  both  of  Washington, 
D.  C  (Messrs.  Fallon  &  McGee,  of  counsel), 
for  appellant  Mr.  William  L.  Frierson,  of 
Chattanooga,  Tenn.,  for  appellee.  Mandate 
granted,  on  motion  of  Mr.  George  L.  Boyle  for 
the  appellant. 

(S4  U.  8.  682) 

No.  220.  Tony  TACHIN  and  Fred  Fedotoff, 
plaintiffs  in  error,  y.  The  STATE  OF  NEW 
JERSEY.  Noy.  9,  1920.  In  error  to  the 
Court  of  Errors  and  Appeals  of  the  State  of 
New  Jersey.  For  opinion  below,  see  State  y. 
Tachin,  93  N.  J.  Law,  485,  108  Atl.  318,  which 
affirms  Judgment  92  N.  J.  Law,  269,  106  Atl. 
145.  Mr.  Charles  Recht,  of  New  York  City, 
for  plaintiffs  in  error.  Dismissed  with  costs 
on  motion  of  counsel  for  the  plaintiffs  in  error. 


1920.  See,  also,  254  U.  S.  20,  41  Sup.  Ct 
42,  65  L.  Ed.  — .  Messrs.  A.  S.  Worthlngton- 
and  Vernon  E.  West,  both  of  Washington,  D.  C, 
for  petitioner.  Mandate  granted,  on  motion  of 
Mr.  A.  S.  Worthington  for  John  C.  Heald  et  al.. 
Committee,  etc. 


(254  U.  8.  662) 
No.  108.  The  AMERICAN  TELEPHONE 
&  TELEGRAPH  COMPANY  OF  BALTI- 
MORE CITY,  plaintiff  in  error,  y.  The  STATE 
ROADS  COMMISSION  OF  MARYLAND. 
Nov.  11,  1920.  In  error  to  the  Court  of  Ap- 
peals of  the  State  of  Maryland.  For  opinion 
below,  see  American  Telegraph  &  Telephone 
Co.  of  Baltimore  City  y.  State  Roads  Commis- 
sion of  Maryland,  134  Md.  11,  106  Atl.  260. 
Mr.  Shirley  Carter,  of  Baltimore,  Md.,  for  plain- 
tiff in  error.  Messrs.  Albert  C.  Ritchie  and- 
Ogle  Marbury,  both  of  Baltimore,  Md.,  for  de- 
fendant in  error.  Dismissed  with  costs,  per 
stipulation. 


(264  U.  8.  662) 
No.  119.  The  CHESAPEAKE  &  POTOMAC 
TELEPHONE  COMPANY  OF  BALTIMORE 
CITY,  plaintiff  in  error,  y.  The  STATE: 
ROADS  COMMISSION  OF  MARYLAND. 
Noy.  11,  1920.  In  error  to  the  Court  of  Ap- 
peals of  the  State  of  Maryland.  For  opinion 
below,  see  134  Md.  1,  106  AU.  257.  Mr.  Shir- 
ley  Carter,  of  Baltimore,  Md.,  for  plaintiff  in 
error.  Messrs.  Albert  C.  Ritchie  and  Ogle- 
Marbury,  both  of  Baltimore  Md.,  for  defendant 
in  error.  Dismissed  with  costs,  per  stipula- 
tion. 


No.  800.  John  C.  HEALD  et  al..  Committee 
«f  the  Person  and  Estate  of  Eugene  Peters, 
T.  The  DISTRICT  OF  COLUMBIA.   Noy.  9, 


(254  U.  8.  fU) 
No.  80.  Jesse  O.  STARR  et  al.,  plaintiffs- 
in  error,  y.  The  STATE  OF  NEW  MEXICO. 
Noy.  15,  1920.  In  error  to  the  Supreme  Court 
of  the  State  of  New  Mexico.  For  opinion  be- 
low, see  State  y.  Starr,  24  N.  M.  180,  173  Pac. 
674.  Mr.  H.  B.  Holt,  of  Las  Graces,  N.  M., 
for  plaintiff  in  error.  Mr.  A«  B.  Renehan,  or 
Santa  F6,  N.  M.,  for  the  State  of  Mexico. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  Spencer  y. 
Duplan  SQk  Co.,  191  U.  a  526,  530,  24  Sup. 
Ct  174,  48  L.  Ed.  287;  HuU  y.  Burr,  234  U. 
S.  712,  720,  34  Sup.  Ct  892,  58  L.  Ed.  1557; 
Shulthis  y.  McDougal,  225  U.  S.  561,  569,  32 
Sup.  Ct.  704,  56  L.  Ed.  1205;  Norton  y.  White- 
side, 239  U.  S.  144,  147,  36  Sup.  Ct  97,  60 
L.  Ed.  186. 


(264  U.  8.  112) 
No.  81.  The  STATE  OF  LOUISIANA  ex 
reL,  Thomas  J.  DUGGAN,  etc,  plaintiff  in  er- 
ror, y.  A.  W.  CRANDELL,  register  of  the- 
State  land  office.  Noy.  15,  1920.  In  error  to 
the  Supreme  Court  of  the  State  of  Louisiana. 
For  opinion  below,  see  144  La.  21,  80  South. 
185.  Messrs.  W.  J.  Hennessey  and  W.  O. 
Hart,  both  of  New  Orleans,  La.,  Henry  H. 
Glassie  and  Duane  B.  Fox,  both  of  Washing- 
ton, D.  C,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  (1)  Spencer* 
y.  Duplan  Silk  Co.,  191  U.  S.  526,  530,  24  Sup. 
Ct  174,  48  L.  Ed.  287;  HuU  y.  Burr,  234  U. 
S.  712,  720,  34  Sup.  Ct.  892,  58  L.  Ed.  1557; 
Shulthis  y.  McDougal,  225  U.  S.  561,  569,  82* 
Sup.  Ct  704,  56  L.  Ed.  1205;  Norton  y.  White- 
side, 238  U.  S.  144,  147,  86  Sup.  Ct  97.  6(^ 
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L.  Ed.  186;  (2)  California  Powder  Worlcg  v. 
Davis.  151  U.  B.  380.  393,  14  Sup.  Ct  350.  38 
L.  Ed-  206;  Gaap  Scott  &  Co.  v.  Shannon.  223 
U.  S.  468.  470,  32  Sup.  Ct  236.  66  L.  Ed.  510; 
Cuyahoga  River  Power  Co.  ▼.  Northern  Realty 
Co..  244  U.  S.  300,  303.  37  Sup.  Ct  643.  61 
L.  Ed.  1153;  BUby  v.  Stewart,  246  U.  S.  255, 
257,  38  Sup.  Ct  264,  62  L.  Ed.  701;  Faraon 
Son  &  Co.  y.  Bird,  248  U.  S.  268,  271,  39  Sop. 
Ct  111,  63  L.  Ed.  233. 


054  U.  8.  C12) 

No.  83.  Benjamin  BOND,  plaintiff  in  er- 
ror, ▼.  Augusta  E.  WAI/TERS.  Not.  16,  1920. 
In  error  to  the  Court  of  Appeals  for  the  First 
Appellate  District  Diviidon  One^  State  of 
California.  For  opinion  below,  see  38  Cal. 
App.  246.  175  Pac.  909.  Mr.  Daniel  N.  CUrk, 
of  Loa  Angeles,  Cal.,  for  appellant  Mr.  John 
O.  Brooke,  of  Washington,  D.  C^  for  respond- 
ent 

PER  CURIAM.  Dismissed  for  want  of  Jn- 
risdiction  upon  the  authority  of  the  act  of  Con- 
gress of  September  6,  1916. 


<t64  U.  B.  eiS) 

No.  349.  W.  H.  HUBiPURBYS,  as  adminia- 
trator.  etc.,  plaintiff  in  error,  ▼.  BATES  & 
ROGERS  CONSTRUCTION  COMPANY. 
Nov.  16,  1920.  In  error  to  the  Court  of  Ap- 
peals of  the  State  of  Kentucky.  For  opinion 
below,  see  Grannison's  Adm'r  ▼.  Bates  &  Rog- 
ers Const  Co.,  187  Ey.  638,  219  S.  W.  806. 
Mr.  Allan  Cole,  of  Maysville,  Kj,,  for  plaintiff 
in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  (1)  California 
Powder  Works  y.  Davis,  161  U.  S.  389,  393, 
14  Sup.  Ct  350,  38  L.  Ed.  206;  Gaar  Scott  & 
Co.  T.  Shannon,  223  U.  S.  468,  470,  82  Sup. 
Ct  236,  66  L.  Ed.  510;  Cnyahoga  River  Pow- 
er Co.  V.  Northern  Realty  Co.,  244  U.  S.  300. 
303.  37  Sup.  Ct  643,  61  L.  Ed.  1143;  Bilby 
V.  Stewart  246  U.  S.  266,  257,  38  Sup.  Ct 
264,  62  L.  Ed.  701;  Farson,  Son  &  Co.  v.  Bird, 
248  U.  S.  268,  271,  39  Sup.  Ct  111,  63  L.  Ed. 
233;  (and  see  Northern  Pac.  Ry.  Co.  v.  Meese, 
239  U.  S.  614,  619),  36  Sup.  Ct  223,  60  L. 
Ed.  467;  (2)  Equitable  Life  Assurance  Soc. 
V.  Brown,  187  U.  S.  308,  314,  23  Sup.  Ct  123, 
47  L.  Ed.  190;  Consolidated  Turnpike  Co. 
V.  Norfolk  &  O.  V.  Ry.  Co.,  228  U.  S.  596, 
690.  33  Sup.  Ct  606,  57  L.  Ed.  982;  Merriam 
Co.  V.  Syndicate  Pub.  Co.,  237  U.  S.  618,  621, 
35  Sup.  Ct.  708,  59  L.  Ed.  1148;  Contributors 
to  Pennsylvania  Hospital  v.  City  of  Phila- 
delphia, 245  U.  S.  20,  24,  38  Sup.  Ct  36,  62 
L.  Ed.  124;  (3)  New  York  Central  Railroad 
Co.  V.  White,  243  U.  S.  188,  198,  37  Sup.  Ct 
247,  61  li.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann. 
Cas.  1917D,  629;  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  234,  87  Sup.  Ct 
260.  61  L.  Ed.  686,  Ann.  Cas.  1917D,  642; 
Middleton  t.  Texas  Power  &  Light  Co.,  249 
U.  S.  162,  163,  39  Snp.  Ct  227,  63  L.  Ed.  527; 
Arizona  Copper  Co.  v.  Hammer,  250  U.  S.  400, 
30  Sup.  Ct  563,  63  L.  Ed.  1058,  6  A.  L.  R. 
1637;  (4)  Palmer  v.  Ohio,  248  U.  &  32,  34, 
39  Sup.  Ct  16,  63  L.  Ed.  108. 

<S4  U.  8.  648) 

No.  369.  Cornelius  0.  WATTS  et  al^  plain- 
tiffs in  error,  v.  The  STATE  OF  ARIZONA  at 
the   relation,    etc,    of   Ignatlu/«    BURGOON, 


Treasurer,  etc  Nov.  16,  1920.  For  opinion 
below,  see  State  y.  Watts,  185  Pac.  934. 
Messrs.  Herbert  Noble  and  Hartwell  P.  Heath, 
both  of  New  York  City,  for  plaintiffs  in  error. 
Mr.  Leslie  0.  Hardy,  of  Nagales,  Aria.,  for 
defendant  in  error.  Petition  for  a  writ  of  cer- 
tiorari herein  denied. 


(2B4  U.  8.  eS6) 
No.  644.  James  J.  RAFFERTY,  CoUector 
of  Internal  Revenue  for  the  Philippine  Islands, 
petitioner,  y.  SMITH.  BELL  &  COMPANY, 
Limited.  Nov.  16,  1920.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the 
Philippine  Islands  granted. 

(264  U.  &  «M) 
No.  648.  James  J.  RAFFERTY,  Collector  of 
Internal  Revenue  for  the  Philippine  Islanda, 
petitioner,  v.  COMPANIA  GENERAL  DB  TA- 
BAOAS  DB  FHilPINAS.  Nov.  16,  1920.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  Philippine  lalands  granted. 

054  U.  8.  06) 
No.  553.  Jamea  J.  RAFFERTY,  CoUector  of 
Internal  Revenoe  for  the  Philippine  Islands, 
petitioner,  y.  YISAYAN  REFINING  COlfPA- 
NY.  Nov.  16,  1920.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  Philip- 
pine lalands  granted. 


(IM  U.  8.  648) 
No.  666.  Femand  V.  GASQUBT,  petitioner, 
y.  George  F.  LAPEYRB  et  al.  Nov.  16.  1920. 
For  opinion  below,  see  Interdiction  of  Gas- 
quet  85  South.  884.  Messrs.  J.  C.  Gilmore, 
Thomas  Gilmore,  and  Williams  Winans  Wall, 
all  of  New  Orleans,  La.,  and  G.  T.  Fitzhugh,  of 
Memphis,  Tenn.,  for  petitioner.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Louisiana  denied. 


064  U.  B.  648) 
No.  674.  The  KANSAS  CITY  SOUTHERN 
RAILWAY  COMPANY,  petitioner,  v.  Nick 
LEINEN.  Nov.  15,  1920.  For  opinion  be- 
low, see  223  S.  W.  1.  Messrs.  F.  H.  Moore 
and  J.  R.  Bell,  both  of  Kansas  City,  Mo.,  J.  B. 
McDonough,  of  Ft.  Smith,  Ark.,  and  A.  F. 
Smith,  of  Kansas  City,  Mo.  (Mr.  S.  W.  Moore, 
of  New  York  Qty,  ^  counsel),  for  petitioner. 
Messrs.  Chas.  Stephena,  of  Columbus,  Kan., 
A.  D.  Du  Laney  and  George  R.  Steele,  both 
of  Ashdown,  Ark.,  and  John  P.  Cnrran  and 
Fred  B.  Wheeler,  both  of  PitUbnrg,  Kan.,  for 
respondent.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  oi  Arkan- 
saa  denied. 

(264  U.  &  646) 
No.  684.  CHAPIN-SACKS  MANUFAOTURr 
ING  COMPANY,  petitioner,  y.  The  HENDLBR 
CREAMERY  COMPANY  et  aL  Nov.  16, 1920. 
For  opinion  below,  see  267  Fed.  180.  Messrs. 
Isaac  Lobe  Straus,  of  Baltimore,  Md.,  and  Wal- 
ter A.  Johnston  and  Francis  M.  Phelpa,  both  of 
Washington,  D.  C,  for  petitioner.  Measra.  John 
Watson,  Jr.,  and  Vernon  Cook,  both  of  Balti- 
more, Md.,  for  respondent.  Petiti<m  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  denied. 


102D) 


(254  U.  S.  649) 

No.  591.  Samuel  O.  JACKSON,  petitioner,  ▼. 
The  UNITED  STATES  of  America.  Nov.  15, 
1920.  For  opinion  below,  see  266  Fed.  770. 
Messrs.  George  H.  Rummens  and  Jay  C.  Al- 
len, both  of  Seattle,  Wash.,  for  petitioner.  Mr. 
William  L.  Frierson,  Solicitor  Qeneral,  of 
Chattanooga,  Tenn.,  for  the  United  States.  Pe- 
tition for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 


(254  U.  8.  649) 

No.  596.  WASHINGTON  RAILWAY  & 
ELECTRIC  COMPANY,  petitioner,  v.  George 
C.  STUART.  Nov.  15,  1920.  For  opinion  be- 
low, see  267  Fed.  632.  Mr.  John  S.  Barbour, 
of  Washington,  D.  C,  for  petitioner.  Petition 
for  a  writ  of  certiorari  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia  denied. 
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1920.  Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit.  For 
opinion  below,  see  259  Fed.  401,  170  C.  C.  A. 
377.  Mr.  Charles  Recht,  of  New  Yorlc  City, 
for  appellant. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  Kurtz  v.  Mof* 
fitt,  115  U.  S.  487,  498,  6  Sup.  Ct.  148,  29  L. 
Ed.  458;  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47, 
58,  12  Sup.  Ct.  517,  36  L.  Ed.  340;  Cross  v. 
Burke,  146  U.  S.  82,  88,  13  Sup.  Ct.  22,  36  L. 
Ed.  896;  Whitney  v.  Dick,  202  U.  S.  132,  135, 
26  Sup.  Ct.  584,  50  L.  Ed.  963;  Horn  v.  Mitch- 
ell, 243  U.  S.  247,  37  Sup.  Ct.  293,  61  L.  Ed. 
700.  Petition  for  writ  of  certiorari  herein  de- 
nied. 


(254  U.  8.  649) 

No.  597.  ROBERTS  CONE  MANUFAC- 
TURING COMPANY,  petitioner,  v.  Frederick 
A.  BRUCKMAN  et  al.  Nov.  15,  1920.  For 
opinion  below,  see  266  Fed.  986.  Messrs.  H. 
A.  Toulmin  and  H.  A.  Toulmin,  Jr.,  both  of 
Dayton,  Ohio,  for  petitioners.  Mr.  Albert  E. 
Dieterich,  of  Washington,  D.  C,  for  respond- 
ent Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  denied. 

(264  U.  8.  649) 

No.  599.  P.  LORILLARD  COMPANY  et  al., 
petitioners,  v.  NATIONAL  STEAM  NAVIGA- 
TION COMPANY,  LIMITED,  OF  GREECE. 
Nov.  15,  1920.  For  opinion  below,  see  The 
Thessaloniki,  267  Fed.  67.  Messrs.  E.  Henry 
Lacombe,  John  G.  Milbum,  D.  Roger  Englar 
and  Charles  K.  Carpenter,  all  of  New  York 
City,  for  petitioners.  Messrs.  J.  Parker  Kir- 
lin,  Cletus  Keating,  and  John  D.  Stephanidis, 
all  of  New  York  City,  for  respondent  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 


(254  U.   8.   662) 

No.  109.  Emma  BERNHARDT  et  al.,  plain- 
tiffs in  error,  v.  Lewis  PERRY.  Nov.  la  1920. 
In  error  to  the  Supreme  Court  of  the  State 
of  Missouri.  For  opinion  below,  see  208  S.  W. 
462.  Mr.  Abraham  L.  Levi,  of  St  Louis,  Mo., 
for  plaintiffs  in  error.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule. 

C»4  U.  8.  CI4) 

No.  98.  The  CITY  OF  NEWPORT,  appel- 
lant, ▼.  Howard  HECKERMAN  et  al.,  etc. 
Nov.  22,  1920.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Kentucky.  Mr.  Brent  Spence,  of  Newport 
Ky.,  for  appellant 

PER  CURIAM.  Reversed  with  costs  and 
remanded  for  further  proceedings  upon  the 
authority  of  Wagner  v.  City  of  Covington,  251 
U.  S.  95,  40  Sup.  Ct  93,  64  L.  Ed.  157. 


(264  U.  8.  612.  660) 

No.  146.  Frank  R.  LOPEZ,  appellant  ▼• 
Frederick  C.  HOWE,  as  Commissioner  of  Im- 
migration at  the  Port  of  New  York.    Nov.  22, 


No.  149.  ARMOUR  &  COMPANY  et  al.,  ap- 
pellants, V.  The  CITY  OF  DALLAS  et  al. 
Nov.  22,  1920.  Mr.  Francis  Marion  Etheridge,. 
of  Dallas,  Tex.,  for  appellants.  Mr.  Thomas  J. 
Freeman,  of  New  Orleans,  La.,  for  defendants. 
Suggestion  of  resignation  of  Pearl  Wright  and 
appointment  of  J.  L.  Lancaster  and  Charles  L» 
Wallace  as  his  successors  as  Receivers  of 
Texas  &  Pacific  Railway  Company  presented, 
and  order  substituting  them  as  parties  appellees 
entered,  on  motion  of  Mr.  George  H.  Lamar,  in 
behalf  of  counsel. 


(254  U.  8.  668> 

No.  226.  DALLAS  LABOR  TEMPLE  AS- 
SOCIATION et  al.,  appellants,  v.  C.  M.  CURE- 
TON,  Attorney  General,  etc.,  et  al.  Nov.  22, 
1920.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Texas.  Mr.  Joseph  Manson  McCormick,  of  Dal- 
las, Tex.,  for  appellants.  Mr.  C.  M.  Cureton,. 
of  Austin,  Tex.,  for  respondents.  Dismissed 
with  costs,  pursuant  to  the  tenth  rule. 


(264  U.   8.  663) 

No.  227.  George  Russell  HILL  et  al.,  appel- 
lants, V.  C.  M.  CURETON,  Attorney  General, 
etc.,  et  al.  Nov.  22,  1920.  Appeal  from  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Texas.  Mr.  Joseph  Man- 
son  McCormick,  of  Dallas,  Tex.,  for  appellants. 
Dismissed  with  costs,  pursuant  to  the  tenth 
rule. 


(254  U.  8.  664) 
No.  228.  GALVESTON  ARTILLERY  CLUB 
et  al.,  appellants,  v.  C.  M.  CURETON,  Attor- 
ney General,  etc.,  et  al.  Nov.  22, 1920.  Appeal 
from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Texas.  Mr.  Jos- 
eph Manson  McCormick,  of  Dallas,  Tex.,  for 
appellants.  Dismissed  with  costs,  pursuant  to 
the  tenth  rule. 


(254  U.  8.  663) 
No.  S75.  H.  W.  CARGILL,  as  assessor,  etc., 
et  al.,  petitioners,  v.  The  UNITED  STATES 
ex  rel.  Frank  PIERCE.  Nov.  22,  1920.  On 
petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  For  opinion  below,  see  United  States 
V.  Cargill,  263  Fed.  856.  See,  also,  41  Sup. 
Ct  14.  Mr.  U.  S.  Bratton,  of  Little  Rock, 
Arlc,  for  petitioners.  Dismissed  for  want  of 
proaecatloiis 
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<264  u.  8.  ees) 

No.  440.  UNITED  STATES  SHIPPING 
BOARD  EMERGENCY  FLEET  CORPORA- 
TION, plaintiflp  in  error,  v.  Joseph  N.  KIN- 
NEY. Nov.  22,  1920.  In  error  to  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania.  For  opinion  below,  see 
264  Fed.  542.  Mr.  Solicitor  General  Frierson, 
for  plaintiff  In  error.  Dismissed  with  costs, 
on  motion  of  Mr.  Solicitor  General  Frierson 
for  the  plaintiff  in  error. 


<S54  U.  8.  C14) 

No.  502.  Hugh  RBILLY,  plaintiff  in  error, 
V.  Robert  SHIPMAN  et  al.  Nov.  22,  1020. 
In  error  to  the  United  SUtes  Circuit  Coart  of 
Appeals  for  the  Eighth  Circuit,  For  opinion  be- 
low, see  266  Fed.  852. 

PER  CURIAM.    Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of   (1)    Shulthis 
V.  McDougal,  225  U.  S.  561,  568,  32  Sup.  Ct 
704,  56  L.  Ed.  12C5;   Hull  v.  Burr,  234  U.  S. 
712,  720,  34  Sup.  Ct  802,  58  L.  Ed.  1557; 
Louisville  &  Nashville  R.  B.  Co.  v.  Western 
Union  Telegraph  Co.,  237  U.  S.  800,  302,  35 
Sup.  Ct.  508,  50  L.  Ed.  065;  Delaware,  Lack- 
Jiwanna  &  Western  B.  B.  Co.  t.  Yurkonis,  238 
U.  S.  430,  444, 35  Sup.  Ct  002, 50  L.  Ed.  1307; 
(2)  Spencer  v.  Duplan  SUk  Co.,  101  U.  S.  526, 
-530,  24  Sup.  Ct  174,  48  L.  Bd.  287;   Devine 
w.  Loa  Angeles,  202  U.  &  818,  888,  26  Sup. 


Ct  652,  50  L.  Ed.  1046;  Shulthis  v.  McDougal* 
225  U.  S.  561,  560,  32  Sup.  Ct  704,  56  L.  Bd. 
1205;  Hull  V.  Burr,  234  U.  S.  712,  720,  34 
Sup.  Ct  802,  58  L.  Ed.  1557;  St  Anthony 
Church  V.  Pennsylvania  B.  B.  Co.,  237  U.  S. 
575,  577,  35  Sup.  Ct  720,  50  L.  Ed.  1110. 


(254  U.  8.  tt7) 
No.  504.  The  FIBST  NATIONAL  BANK 
OF  AIKEN,  petitioner,  v.  The  J.  L.  MOTT 
IBON  WOBKS.  Nov.  22,  1020.  For  opinion 
below,  see  J.  L.  Mott  Iron  Works  v.  Kaiser 
Co.,  103  S.  B.  783.  Petition  for  a  writ  of  cer- 
tiorari to  the  Supreme  Court  of  the  State  of 
South  Carolina  granted. 


(IM  U.  8.  07) 
No.  505.  PACIFIC  MAIL  STEAMSHIP 
COMPANY,  petitioner,  v.  J.  LUCAS.  Nor.  22, 
1020.  For  opinion  below,  see  264  Fed.  038. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  granted. 

(S4  u.  &  on 

No.  603.  UNITED  ZINC  &  CHEMICAL 
COMPANY,  petitioner,  v.  Van  BBITT  and 
Susie  Britt  Nov.  22,  1020.  For  opinion  be- 
low, see  264  Fed.  785.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Oovrt 
of  Appeals  for  the  Eighth  Oircoit  granted. 


18120) 


(t64  U.  8.  140) 

GREAT  WESTERN  SERUM  CO.  V.  UNITED 

STATES. 

'Argued  Nov.  12, 1920.    Decided  Dec.  «,  1»20.) 

No.  90. 


Courts  ^=»449( I)— Contract  to  pay  for  do- 
stroyed  property  not  Implied  from  appropria- 
tion therefor. 
Act  March  4,  1915,  aathorizing  the  Sec- 
retary of  Agriculture  to  expend  a  sum  thereby 
appropriated  for  the  eradication  of  animal  dis- 
ease, including  the  payment  of  claims  growing 
out  of  the  destruction  of  animals  or  materials 
contaminated  by  or  exposed  to  such  disease, 
does  not  itself  raise  an  implied  contract  by 
the  United  States  to  pay  for  property  so  de- 
stroyed, and  therefore  an  owner  of  such  prop- 
erty cannot  sue  for  its  value  in  the  Court  of 
Claims,  where  there  was  no  purchase  of  the 
destroyed  property,  or  agreement  therefor. 

Appeal  flrom  the  Court  of  Claims. 

Suit  in  the  Court  of  Claims  by  the  Great 
Western  Serum  Company  against  the  United 
States.  Judgment  for  the  United  States  (54 
Ct  CL  203),  and  claimant  appeals.    Affirmed. 

Mr.  Edwin  H.  Oassehi,  of  Chicago,  111.,  for 
appellant. 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

•Mr.  Justice  McREYNOLDS  deUvered  the 
opinion  of  the  Court 

The  Serum  Company  sued  to  recover  the 
value  of  antl-hog  cholera  serum,  anti-cholera 
virus,  and  serum  blood,  seized  without  agree- 
ment to  purchase  by  agents  of  the  Bureau  of 
Animal  Industry  in  November,  1914,  and 
thereafter  destroyed.  Judgment  went  tot  the 
defendant,  and  we  are  asked  to  reverse  it 
upon  the  ground  that — 

**Ab  a  conclusion  of  law  the  court  should 
have  found  that  the  Act  of  Congress  of  Marcb 
4,  1915,  created  an  obligation  to  pay  for  the 
appellant's  materials,  and  that  the  facts  show 
an  implied  contract  to  purchase  and  to  pay  for 
such  materials." 

The  act  provides: 

"In  case  of  an  emergency  arising  out  of  the 
existence  of  foot  and  mouth  disease,  rinderpest, 
contagious  pleuro  pneumonia,  or  other  con- 
tagious or  infectious  disease  of  animals,  which 
in  the  opinion  of  the  Secretary  of  Agriculture 
threatens  the  Uve  stock  industry  of  the  country, 
he  may  expend  in  the  dty  of  Washington  or 
elsewhere,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  the  sum  of  $2,500,- 
000,  which  sum  is  hereby  appropriated,  or  so 
much  thereof  as  he  determines  to  be  necessary, 
in  the  arrest  and  eradication  of  any  such  dis- 
ease, including  the  payment  of  claims  growing 
out  of  past  and  future  purchases  and  destruc- 
tion, in  co-operation  with  the  states,  of  animals 
affected  by  or  exposed  to,  or  of  materials  con- 
taminated by  or  exposed  to,  any  such  disease. 
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wherever  found  and  irrespective  of  ownership, 
under  like  or  substantially  similar  circumstanc- 
es, when  such  owner  has  complied  with  ail 
quarantine  regulations,  and  said  sum  shall  be 
immediately  available  for  the  purposes  speci- 
fied."    38  Stat.  1115. 

•242 

•There  was  no  purchase  of  the  destroyed 
articles  or  agreement  therefor — ^none  is 
claimed — and  we  think  it  quite  clear  that  no 
contractual  obligation  by  the  United  States 
to  pay  for  them  can  be  implied  from  the  act 
itself. 

The  judgment  below  must  he 

Affirmed. 


{»4  n.  &  MS) 
THE  FRANCIS  MoDONALD. 

THAMES  TOWBOAT  CO.  v.  THE  FRANCIS 
McDonald  (cummins,  Clainant). 

(Argued  Nov.  18, 1920.   Decided  Dec.  6, 1920.) 

No.  97. 


1.  Admiralty  4s»M*-Contraot  for  oonstrnetlos 
of  ship  Is  not  maritime. 

A  contract  for  the  complete  construction 
of  a  ship  or  for  supplying  materials  therefor 
is  nonmaritime,  and  not  within  admiralty  ju- 
risdiction. 


2.  Admiralty  ^s»il— Contraet  to  oompleto  ship 
already  launched  Is  not  maritime. 

The  fact  that  a  ship  had  been  already 
launched  before  libelant  undertook  a  contract 
to  complete  it,  though  it  was  not  In  condition 
to  render  any  service  in  commerce  by  water, 
does  not  make  the  contract  for  its  completion 
a  maritime  contract,  within  the  jurisdiction  of 
admiralty. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Libel  by  the  Thames  Towboat  Company 
against  the  schooner  Francis  McDonald  (Al- 
bert D.  Cummins,  Claimant),  to  recover  for 
supplies  furnished  and  repairs  made.  From 
the  decree  dismissing  the  libel  for  want  of 
jurisdiction,  libelant  appeals.    Affirmed. 

Mr.  Samuel  Park,  of  New  York  City,  for 
appellant. 

Mr.  Mark  Ash,  of  New  York  City,  for  ap- 
pellee. 

Mr.  Justice  McBBYNOLDS  delivered  the 
opinion  of  the  Court 

The  libel  was  dismissed  for  want  of  juris- 
diction and  the  cause  is  here  on  that  ques- 
tion only. 

•SM8 

^Seeking  to  recover  for  supplies  furnished 
and  repairs  made  to  the  schooner  Francis 
McDonald,  appellant  libeled  the  vessel  in 
United  States  District  Court,  Southern  Dis- 
trict of  New  York. 


other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgesti  and  Indflseo 
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Under  a  definite  contract  the  Palmer  Ship- 
building C!ompany  began  construction  of  the 
schooner  at  Groton,  Conn.,  and  launched  the 
hull.  That  company  found  itself  unable  to 
proceed  further,  thereupon  appellant  agreed 
with  the  owner  to  complete  the  work  and 
for  such  purpose  the  hull  was  towed  to  Its 
yard  at  New  London.  While  lying  there  in 
the  stream  the  materials,  work,  and  labor  for 
which  recovery  is  now  sought  were  furnished. 
Later  the  vessel,  so  advanced,  was  towed  to 
Hoboken  and  finished  by  a  third  company. 
When  received  by  appellant  the  schooner  was 
manifestly  Incomplete — ^her  masts  were  not 
in,  the  bolts  and  beams  and  gafC  were  lying 
on  deck,  the  forward  house  was  not  built, 
and  she  was  not  "in  condition  to  carry  on  any 
service."  Appellant  worked  on  her  for  6 
weeks,  and  30  or  40  more  days  were  required 
to  finish  her. 

Was  appellant's  contract  to  furnish  the  ma- 
terials, work,  and  labor  for  her  completion, 
made  after  the  schooner  was  launched,  but 
while  yet  not  sufficiently  advanced  to  dis- 
charge the  functions  for  which  Intended, 
within  the  admiralty  and  maritime  Jurisdic- 
tion? The  District  Court  thought  not,  and 
so  do  we. 

[1]  Under  decisions  of  this  court  the  set- 
tled rule  is  that  a  contract  for  the  complete 
construction  of  a  ship  or  supplying  materials 
therefor  is  nonmaritime,  and  not  within  the 
admiralty  jurisdiction.  People's  Ferry  Co. 
V.  Beers,  20  How.  393,  15  L.  Ed.  9G1 ;  Roach 
v.  Chapman,  22  How.  129, 16  L.  Ed.  294 ;  Ed- 
wards V.  Elliott,  21  WalL  532,  22  L.  Ed.  487 ; 
The  Winnebago,  205  U.  S.  354,  363,  27  Sup. 
Ct.  509,  51  L.  Ed.  836;  North  Pacific  Steam- 
ship Co.  V.  Hall,  249  U.  S.  119,  125,  39  Sup. 
Ct.  221,  63  L.  Ed.  510. 

[2]  But  counsel  for  appellant  insist  that 
there  is  a  broad  distinction  between  such  a 
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contract  and  one  for  work  and  ^material  to 
finish  a  vessel  after  she  has  been  launched 
and  is  water-borne.  In  support  of  this  posi- 
tion they  rely  upon  The  Eliza  Ladd  (1S75) 
Fed.  Cas.  No.  4364;  The  Revenue  Cutter 
(1877)  Fed.  Cas.  No.  11,714— both  by  Judge 
Deady,  in  the  United  States  District  Court 
for  Oregon;  The  Manhattan  (District  Court 
for  Washington,  1891)  46  Fed.  797,  which 
followed  the  District  Court  for  Oregon ;  and 
Tucker  v.  Alexandroff,  183  U.  S.  424,  438,  22 
Sup.  Ct  195,  46  L.  Ed.  264.  The  first  three 
cases  are  directly  in  point,  but  are  opposed  by 
many  of  no  less  authority.  Tucker  v.  Alex- 
androfC  must  be  read  in  the  light  of  the  par- 
ticular matter  under  consideration — deten- 
tion of  a  foreign  seaman — and  the  conclusion 
announced,  that  after  the  vessel  was  launch- 
ed "she  was  a  ship  within  the  meaning  of 
the  treaty."  The  court  had  no  immediate 
concern  with  contracts  for  ship  construction, 
and  there  was  no  purpose  to  lay  down  any 
definite  rule  applicable  to  them.    On  the  oth- 


er side  the  following  cases  are  cited,  and 
they  are  entitled  to  the  greater  weight:  The 
Tosco,  Fed.  Cas.  No.  7.060;  The  Pacific  (D. 
C.)  9  Fed.  120 ;  The  Count  de  Lesseps  (D.  C.) 
17  Fed.  460;  The  Glenmont  (D.  C.)  32  Fed. 
703,  and  (C.  C.)  34  Fed.  403 ;  The  Paradox  (D. 
C.)  61  Fed.  860;  McMaster  v.  One  Dredge 
(D.  C.)  95  Fed.  832;  The  United  Shores  (D. 
C.)  193  Fed.  552;  The  Dredge  A,  217  E^d.  617 ; 
The  Winnebago,  205  U.  S.  354,  363,  27  Sup. 
Ct.  509,  51  L.  Ed.  836;  Northern  Pac.  S.  a 
Co.  V.  Hall  Bros.  Marine  Co.,  249  U.  S.  119, 
125,  39  Sup.  Ct  221,  63  L.  Ed.  510. 

Notwithstanding  possible  and  once  not  in- 
appropriate criticism,  the  doctrine  is  now 
firmly  established  that  contracts  to  construct 
entirely  new  ships  are  nonmaritime  because 
not  nearly  enough  related  to  any  rights  and 
duties  pertaining  to  commerce  and  naviga- 
tion. It  is  said  that  in  no  proper  sense  can 
they  be  regarded  as  directly  and  inunediately 
connected  with  navigation  or  commerce  by 
water.  Edwards  v.  Elliott,  21  Wall.  532,  654, 
555,  22  L.  Ed.  487 ;  The  William  Wlndom  (D. 
C.)  73  Fed.  496 ;  Pacific  Surety  Ca  v.  Leat- 
ham  &  S.  Tow.  &  Wreck.  Co.,  151  Fed.  440, 

•24S 

80  C.  C.  A.  670.  And  *we  think  the  same  rea- 
sons which  exclude  such  contracts  from  ad- 
miralty Jurisdiction  likewise  apply  to  agree- 
ments made  after  the  hull  is  in  the  water,  for 
the  work  and  material  necessary  to  consum- 
mate a  partial  construction  and  bring  the 
vessel  into  condition  to  function  as  intended. 
The  Judgment  of  the  court  below  is  af- 
firmed. 


(»4  U.  8.  272) 
HAUPT  V.    UNITED   STATES. 

(Argued  Nov.  10, 1920.    Decided  Dec.  6, 1920.) 

No.   86. 

United  States  €==>97  —  Contract  to  pay  for 
use  of  patent  in  unsuccessful  experiment  on 
harbor  Improvement  held  not  Implied. 

A  contract  by  the  government  to  pay  for 
the  use  of  a  patent  for  harbor  improvement 
work  is  not  implied  where,  after  a  private  cor- 
poration had  failed  to  carry  out  plans  for  the 
improvement  embodying  the  patented  ideas. 
Congress  made  three  appropriations  for  euch 
improvement  expressly  requiring  the  work  to 
be  done  in  accordance  with  the  plans  of  the 
private  corporation,  but  without  mentioning  the 
patentee  or  his  patents,  and  after  that  work 
was  completed  without  successfully  meeting  the 
difficulties,  further  appropriations  were  made 
for  work  on  other  plans  which  were  successfoL 

Appeal  from  the  Court  of  Claims. 

Suit  by  Lewis  M.  Haupt  against  the  United 
States  on  a  claim  for  the  use  of  a  patent  by 
the  government.  Petition  dismissed  (63  Ct. 
CI.  591),  and  petitioner  appeals.     Affirmed. 


^=:»For  otber  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexee 
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Mr.  Benjamin  Carter,  of  Washington,  D. 
C,  for  appellant 

The  Attorney  General  and  Mr.  Daniel  L. 
Morris,  of  Washington,  D.  C,  for  the  United 
States. 

Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court 

Aransas  Pass  is  an  Inlet,  naturally  too 
shallow  for  ocean  navigation,  connecting  the 
waters  of  the  Gulf  of  Mexico  and  those  of 
Aransas  Bay  and  the  bay  of  Corpus  Chrlstl 
on  the  coast  of  Texas.  The  problem  of  ob- 
taining a  navigable  channel  through  this 
pass  occupied  the  attention  of  the  govern- 
ment and  of  private  enterprise  for  many 
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^years  prior  to  1912,  when  a  channel  of  the 
desired  depth  of  20  feet  was  obtained. 

This  is  a  suit  instituted  by  the  appellant, 
Haupt,  a  distinguished  engineer  and  the 
patentee  of  improvements  In  dikes  and  brealc- 
waters,  to  recover  a  large  sum  of  money  for 
the  use  which  he  claims  the  government 
made  of  his  invention  In  the  construction  of 
jetties,  which,  with  dredging,  resulted  In  the 
creating  of  the  Aransas  Pass  channel  in 
1912.  The  Court  of  Claims  dismissed  the 
petition  holding  that  no  contract,  express 
or  implied,  with  the  United  States  was  shown 
for  the  use  of  appellant's  patented  invention 
and  that  it  was  therefore  without  jurisdic- 
tion. 

A  r6sum6  of  what  was  done  in  the  effort 
to  procure  the  channel,  which  is  necessary  to 
a  decision  of  the  case,  will  develop  the  rela- 
tions of  the  appellant  to  the  enterprise  and 
to  the  government  on  which  he  bases  his 
claim. 

Between  1880  and  1889  the  United  States 
government  constructed  what  is  designated 
in  the  record  as  the  "Mansfield  Jetty,"  5,- 
500  feet  in  length,  designed  to  deepen  the 
channel  through  the  Pass;  but  it  had  no 
appreciable  effect  on  the  depth  of  water  and 
the  work  was  suspended  in  1889. 

In  1890  the  state  of  Texas  chartered  the 
Aransas  Pass  Harbor  Company,  a  private 
corporation,  organized  for  the  purpose  of 
Improving  the  channel  at  Aransas  Pass,  and 
in  the  same  year  Congress  authorized  (26 
Stat.  105)  the  company  to  construct  such 
jetties  and  breakwaters  as  might  be  neces- 
sary to  create  and  permanently  maintain  a 
navigable  channel  '^across  the  outer  bar 
which  obstructs  the  entrance  to  Aransas  Pass 
harbor."  This  company  built  the  jetty  des- 
ignated in  the  record  as  the  "Nelson  jetty," 
about  1,800  feet  in  length,  which  also  failed 
to  deepen  the  channel  and  was  abandoned 
in  1893. 

In  1894  another  act  of  Congress  (28  Stat 
26)  granted  an  extension  of  time  to  the  same 
company  to  further  pursue  its  objects,  and  at 
this  point  in  the  history  the  appellant  ap- 
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peared  *wlth  United  States  patent  No.  380,569 


for  certain  improvements  in  dikes  and  break- 
waters for  Improving  the  channels  of  rivers 
and  harborB. 

In  the  view  we  take  of  the  case  it  will  be  a 
sufficient  statement  of  the  principle  Involved 
in,  and  of  the  claims  of,  appellant's  patent 
to  say  that  the  inventor  aimed  to  accomplish 
results  with  a  single  jetty,  of  a  form  specially 
adapted  to  each  locality,  which  had  thereto- 
fore been  accomplished  only  with  two  or 
more  jetties.  The  claims  are  variously  word- 
ed, as  usual,  but  the  substance  of  the  alleged 
discovery  Is,  that  the  study  of  the  conforma- 
tion of  the  bottom  and  shores  of  a  given 
locality  and  of  the  prevailing  currents,  tidal 
and  other,  will  enable  one  skilled  in  the  art 
to  so  apply  the  principles  disclosed  In  the 
patent  as  to  give  such  form  and  location 
to  a  single  breakwater  or  jetty  that  it  will 
"cut  the  advancing  waves"  and  "resist  and 
decompose  the  flood  resultant"  in  such  man- 
ner that,  without  the  aid  of  a  second  jetty 
or  of  dredging,  it  will  scour  out  and  main 
tain  a  channel  of  the  required  depth  in  a 
designated  location. 

The  appellant  granted  a  license  to  the 
Aransas  Pass  Harbor  Company  to  use  his 
patented  device  or  design,  on  condition  that 
the  work  should  be  done  under  his  super- 
vision, and  he  thereupon  prepared  the  neces- 
sary plans  and  drawings  for  the  construction 
which  he  thought  would  effectuate  the  de- 
sired result  The  cost  of  the  jetty,  as  thus 
designed  by  the  appellant,  was  too  great  for 
the  resources  of  the  company  and,  upon  re- 
quest, he  eliminated  a  portion  of  It  which 
reduced  the  estimated  cost  by  one-half.  The 
jetty  thus  modified  consisted  of  a  reverse 
curve  or  letter  S  and  a  contract  for  the  con- 
struction of  it  was  let  in  July,  1895.  Work 
was  prosecuted  vigorously  until  the  follow- 
ing January,  by  which  time  it  was  ascertain- 
ed that  a  portion  of  the  first,  the  "Mansfield 
jetty,"  which  had  been  reported  officially  as 
having  disappeared,  was  still  in  place  and 
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in  such  a  position,  it  was  claimed,  as  to  *pre- 
vent  free  erosion  by  the  currents  as  they 
had  been  and  would  be  modified  by  the  new 
jetty  under  construction.  Thereupon  a  con- 
tract was  let  for  the  removal  of  a  part  of 
the  "Mansfield  jetty,"  but  in  May,  1897,  be- 
fore the  new  jetty  was  completed  or  the  old 
one  removed,  all  work  was  suspended. 

This  suspension  in  the  month  of  May,  1897, 
marks  the  end  of  the  effort  to  obtain  the 
desired  channel  through  private  enterprise, 
and  Congress,  in  May  of  the  following  year, 
by  resolution  called  upon  the  Secretary  of 
War  to  prepare  and  submit  plans  for  the 
deepening  of  the  Pass  to  at  least  20  feet 
Six  months  later  a  board  created  by  the  War 
Department  reported  in  favor  of  two  jetties, 
to  be  supplemented  by  dredging.  It  was 
recommended  that  the  northerly  jetty  should 
be  located  substantially  upon  the  line  of  the 
one  partially  constructed  by  the  Aransas 
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Harbor  Company  and  the  other  some  dis- 
tance southerly  from  it. 

While  the  subject  was  thus  before  Con- 
gress, appellant  brought  his  plan  for  dealing 
with  the  problem  to  the  attention  of  the 
committee,  and  proposed  to  enter  into  a 
contract  to  construct  and  maintain  the  de- 
sired channel  for  a  much  less  sum  of  money 
than  the  estimated  cost  of  the  work  recom- 
mended by  the  War  Department  board.  His 
proposition  was  given  serious  attention  and, 
although  it  was  rejected,  he  was  assured 
by  members  of  the  congressional  committee 
that  they  desired  to  give  his  plan  a  trial, 
as  well  they  might,  for,  if  it  had  proved 
successful,  it  would  have  resulted  in  a  great 
saving  to  the  government  in  dealing  with 
many  lllce  situations  and  problems. 

Before  any  further  work  was  done,  the 
Aransas  Pass  Harbor  Company  conveyed  to 
the  United  States  the  jetty  or  breakwater, 
which  we  have  seen  was  constructed  as 
designed  by  appellant,  and  Congress,  in  1899, 
appropriated  $60,000  for  dredging  and  im- 
proving the  Pass,  but  with  the  proviso  that 
the  Secretary  of  War  was  authorized  "to 

•contract  for  the  removal  of  that  portion  or 
the  old  government  Jetty  (the  Mansfield  Jet- 
ty) in  said  harbor  from  the  end  nearest  the 
curved  jetty"  constructed  by  the  Aransas 
Pass  Harbor  Company,  but  in  such  manner 
as  not  to  interfere  with  that  jetty.  This  is 
a  plafai  indication  of  interest  on  the  part  of 
Congress  in  appellant's  theory  or  method  of 
dealing  with  the  problem,  for  he  was  claim- 
ing that  the  old  Jetty  constituted  an  ob- 
struction to  the  action  of  the  water  and  pre- 
vented the  Jetty  which  the  Harbor  Company 
had  built  under  his  direction  from  scouring 
out  the  desired  channel 

That  appropriation  was  expended  and 
three  years  later,  in  1902,  Congress  appro- 
priated $250,000  for  continuing  the  improve- 
ment of  the  Pass,  but  again  witii  tiie  proviso: 

"That  the  work  shall  be  confined  to  the  com- 
pletion of  the  north  jetty,  in  accordance  with 
the  designs  and  specifications  of  the  Aransas 
Pass  Harbor  Company,  and  in  the  continuance 
of  the  work  heretofore  carried  out  on  said 
jetty  by  said  company." 


Here  again  is  plainly  evidenced  the  pur- 
pose of  Congress  to  give  appellant's  theory 
a  full  and  fair  trial,  for,  it  should  be  noted, 
as  yet  it  had  never  been  reduced  to  actual 

practice. 

Plans  and  specifications  for  the  contract 
under  this  second  appropriation  were  dravm 
by  the  government  engineer  in  charge  and 
were  by  him  submitted  to  the  Aransas  Pass 
Harbor  Company  and  the  appellant  sug- 
gested amendments,  which  were  adopted. 
Among  other  things  done  under  this  contract 
was  the  removal  of  a  considerable  part  of 
the  Mansfield  Jetty  which  the  appellant  had 
claimed  so  affected  the  action  of  the  currents 


as  to  prevent  the  obtaining  of  the  desired 
results  from  his  construction. 

Three  years  later,  in  1905,  Congress  ap- 
propriated a  further  sum  of  $100,000,  and 
in  1906  a  like  amount,  for  the  improvement 
of  the  Pass  and  in  each  case  the  provision 
was  incorporated  that  the  money  was  to  be 
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applied  to  •construction  "in  accordance  with 
the  design  and  specifications  of  the  Aransas 
Pass  Harbor  Company  and  in  continuation 
of  the  work  heretofore  done." 

The  findings  of  the  Court  of  Claims  are: 
That  in  compliance  with  the  provisions  of 
these  various  acts  the  work  of  improvement 
was  continued  and  completed  in  1906,  in 
accordance  with  the  plans  and  specifications^ 
as  modified  by  appellant;  that  from  1896  to 
1906  the  depth  and  width  of  the  channel 
were  variable  and  shifting,  with  a  ruling 
depth  of  only  6  feet  of  water  in  1908 ;  and 
that  the  evidence  does  not  show  to  the  satis- 
faction of  the  court  that  the  so-called  Haupt 
Jetty,  which  was  constructed  under  appel- 
lant's direction,  "did  produce,  or  would  have 
produced,  a  navigable  channel  of  the  neces- 
sary or  proper  depth  for  navigation  pur- 
poses." 

It  Is  upon  the  terms  in  which  the  three 
appropriations  were  made  in  1902,  1905,  and 
1906,  each  for  the  construction  or  completion 
of  the  project  "in  accordance  with  the  design 
and  specifications  of  the  Aransas  Pass  Har- 
bor Company,"  that  the  appellant  reUes, 
and  from  them,  it  is  argued,  that  a  contract 
to  pay  him  for  the  use  of  his  design  and 
for  the  impairment  of  his  patent  should  be 
derived.  But  we  not  only  have  the  Court 
of  Claims  finding  that  the  experiment  of 
attempting  to  procure  the  desired  channel 
by  appellant's  method  and  under  his  plans, 
pursued  through  many  years  and  definitely 
for  4  years,  from  1902  to  1006,  at  an  ex- 
pense to  the  government  of  $450,000,  result- 
ed in  failure,  but  we  have  the  further  action 
of  Congress,  next  to  be  described,  which 
clearly  shows  the  correctness  of  the  court's 
conclusion. 

In  March,  1906,  as  we  have  seen,  the 
work  of  improvement  according  to  the  plans 
as  modified  by  the  appellant  was  completed 
without  securing  the  required  channel.  In 
the  following  December  a  board  appointed  by 
the  War  Department  to  further  consider  the 
Aransas  Pass  project,  recommended  that  the 

•278 

spacing  which  Haupt  had  left  ♦between  the 
end  of  his  jetty  and  St.  Joseph's  Island,  for 
its  influence  on  the  currents,  should  be  closed 
and  that  a  parallel  Jetty  should  be  built  to 
the  south  of  the  Haupt  jetty,  thus  making 
the  project  one  of  two  jetties,  instead  of 
the  single  jetty  of  appellant's  plan. 

In  1907  Congress  appropriated  $200,000, 
and  authorized  contracts  for  the  additional 
amount  of  $290,000  for  improving  the  Pass 
"in  accordance  with  the  plans  submitted  la 
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its  report  of  December  22, 1906,  by  the  board  r  desired  channel  did  not  embody  any  of  the 


of  engineers  created  by  authority  of  the  act 
of  June  13«  1902.''  It  wiU  be  seen  that  all 
reference  to  appellant's  method  of  solving 
the  problem  disappeared  from  this  act,  which 
adopted  the  new  plan  of  solution. 

Contracts  were  made  under  this  appropria- 
tion of  1907  and  a  second  jetty,  generally 
parallel  to  the  Haupt  jetty,  was  commenced 
in  March,  1908,  and  completed  in  1911.  The 
Court  of  Claims  finds :  That,  beginning  with 
1912,  coastwise  and  seagoing  vessels  have 
been  going  through  the  Pass  and  that  in 
that  year  the  port  of  "Aransas  Pass"  was 
given  the  status  of  a  commercial  port  on 
a  par  with  Galveston  by  the  Railway  Com- 
mission of  Texas ;  that  "dredging  was  neces- 
sarily done  in  the  years  1912  and  1915,  in- 
clusive, to  obtain  a  proper  navigable  depth 
of  channel  in  the  pass" ;  and  that  this  con- 
struction as  ultimately  completed  "did  not 
embody  any  of  the  devices  of  the  plaintiffs 
(appellant's)  letters  patent  No.  380,569." 

It  is,  of  course,  essential  to  recovery  by 
appellant  on  a  quantum  meruit,  that  he 
should  prove  a  contract  express  or  Implied, 
on  the  part  of  the  government  to  pay  him, 
that  his  patented  method  of  construction 
was  used,  and  what  the  value  of  it  was. 
Gibbons  v.  United  States,  8  Wall.  269,  19 
L.  Ed.  453;  Ball  Engineering  Co.  v.  White 
Company,  250  U.  S.  46,  39  Sup.  Ct.  896,  63  L. 
Ed.  835.  The  three  acts  requiring  the  money 
appropriated  to  be  used  in  accordance  with 
the  design  and  specifications  of  the  Aransas 
Pass  Harbor  Company,  which  were  prepared 
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by  ♦appellant,  implied  clearly  that  Congress 
intended  to  give  the  experimental  construc- 
tion of  appellant  a  fair  trial  and  common 
honesty  would  infer  a  disposition,  but  not 
a  contract,  to  pay  for  the  use  of  the  patented 
form  of  construction,  if  it  should  be  found 
to  be  valuable.  But,  saying  as  much  as  it 
did,  the  failure  of  Congress  to  say  more  im- 
ports a  determination  on  its  part  to  hold 
within  its  discretion  the  decision  as  to  the 
usefulness  of  appellant's  ideas  and  as  to 
what,  if  anything,  should  be  paid  for  them. 
The  absence  of  any  reference  to  appellant 
or  to  his  patent  and  of  any  words  implying 
a  contract  to  pay  him,  from  the  three  acts 
of  Congress  in  which  reference  is  so  dis- 
tinctly made  to  the  specifications  embodying 
his  ideas,  is  unmistakable  evidence  that 
Congress  deliberately  dealt  with  appellant's 
theories  as  still  in  the  experimental  stage, 
and  that  it  was  willing  to  use  the  public 
money  to  give  them  a  trial  in  practice,  but 
that  payment  for  them  was  reserved  for  con- 
Bideration  until  their  usefulness  should  be 
established,  and  this,  the  finding  by  the  Court 
of  Claims  shows,  was  never  done. 

For  these  reasons,  to  the  sufllcient  finding 
that   the  construction  which  produced   the 


devices  of  the  appellant's  patent,  we  must 
add  that  the  record  fails  wholly  to  show 
anything  from  which  a  promise  by  the  gov- 
ernment to  pay  for  the  use  of  such  devices 
can  reasonably  be  implied,  and  therefore  the 
judgment  of  the  Court  of  Claims  must  be 
afilrmed. 

Being  of  opinion  that  our  conclusion  would 
not  be  atfected  by  any  findings  to  be  made 
on  the  points  asked  for  in  the  appellant's 
motion  to  remand  for  additional  findings  of 
fact,  that  motion  is  denied. 

Affirmed. 


(254  U.  8.  166) 

DE  REES  V.  COSTAGUTA  et  al. 

(Submitted  Oct  11,  1920.    Decided  Dec.  6, 

1920.) 

No.  341. 

1.  Courts  ^=9385(4)— Judgment  rendered  with- 
out Jurisdiction  over  the  person  reviewable 
by  direct  appeal  to  Supreme  Court. 

Where  there  is  a  contention  that  no  valid 
service  of  process  has  been  made  on  defend- 
ant, and  a  judgment  is  rendered  without  ju- 
risdiction oyer  the  person,  such  judgment  can 
be  reiriewed  by  direct  appeal  to  the  Supreme 
Court. 

2.  Courts  ^=9385(4)— No  direct  appeal  to  Su- 
preme Court,  when  question  of  Jurisdiction 
not  peculiar  to  federal  courts. 

Where  the  question  of  jurisdiction  pre- 
sented and  decided  turns  on  questions  of  gen- 
eral law,  determinable  on  principles  alike  ap- 
plicable to  actions  brought  in  other  jurisdic- 
tions, the  jurisdiction  of  the  federal  court  as 
such  is  not  so  presented  as  to  authorize  a 
direct  appeal  to  the  Supreme  Court. 

3.  Courts  <@==>385( 4)— Dismissal  of  bill,  because 
contract  alleged  did  not  Justify  relief  against 
nonresidents,  held  not  to  Justify  direct  ap- 
peal. 

A  decree  dismissing  a  bill  for  dissolution  of 
an  alleged  partnership  and  establishment  of  a 
lien  on  property  of  defendants  and  parties  to 
which  they  were  claimed  to  have  transferred 
it,  in  which  it  was  sought  to  serve  nonresi- 
dents by  publication,  under  Judicial  Code,  §  57 
(Comp.  St  S  1039),  on  the  ground  that  the 
contract  set  up  in  the  bill  gave  no  lien  upon 
or  right  in  rem  in  the  assets  sought  to  be 
reached  within  the  district,  did  not  involve  the 
jurisdiction  of  the  federal  court  as  such,  so  as 
to  justify  a  direct  appeal  to  the  Supreme  Court. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  Yorls. 

Suit  by  Henry  S.  De  Rees  against  David 
Costaguta  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.  Appeal 
dismissed. 


^ssFor  other  casM  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indeiee 


70 


41  SUPREME  COURT  BBPORTEB 


(Oct  Term, 


•ler 

^Messrs.  Marion  Erwin  and  Frederick  M. 
Czaki,  both  of  New  York  City,  for  appellant. 
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♦Mr.  Walter  H.  Merritt,  of  New  York  City, 
for  appellees. 

•ICO 

•Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 

The  appellant,  plaintiff  below,  a  resident 
and  citizen  of  the  state  of  New  Jersey,  filed  a 
bill  of  complaint  against  David  Costaguta, 
Marcos  A.  Algiers,  Alajandro  Sassoli,  and 
Kugenio  Ottolenghi,  Individually  and  as  co- 
partners composing  the  firm  of  David  Costa- 
guta A  Co.,  asserting  that  they,  and  each  of 
them,  were  aliens,  and  residents  of  the  re- 
public of  Argentine,  South  America.  The 
bill  joined  as  defendants  Renado  Taffell,  a 
British  subject,  resident  of  New  York  and  the 
Southern  district  thereof,  and  the  American- 
European  Trading  Corporation,  organized 
under  the  laws  of  New  York. 

The  bill  sets  forth  at  length  a  contract 
whereby  it  is  alleged  that  a  copartner- 
ship was  formed  between  the  plaintiff  and 
David  Costaguta  &  Co.,  for  the  buying  and 
selling  of  hosiery.  The  bill  alleges  that  to 
carry  the  contract  into  effect  a  place  of  busi- 
ness was  established  in  New  York  City;  that 
disagreements  arose  between  the  parties; 
that  plaintiff  elected  to  terminate  the  con- 
tract and  demanded  a  liquidation  of  the 
merchandise  and  an  accounting;  that  the 
firm  of  David  Costaguta  &  Co.,  caused  the 
American-European  Corporation  to  be  or- 
ganized under  the  laws  of  New  York,  and 
that  said  firm  caused  certain  assets  of  the 
copartnership  to  be  transferred  to  the  cor- 
poration in  fraud  of  the  plaintiff,  and  which 
assets,  it  was  alleged,  were  within  the  ter- 
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ritorial  jurisdiction  of  ♦the  Southern  district 
of  New  York.  Plaintiff  prayed  a  dissolution 
of  the  alleged  copartnership;  the  liquida- 
tion of  tl)e  property  thereof;  that  the  non- 
resident defendants  account  for  their  acts 
and  transactions,  and  that  it  be  established 
what  sum,  if  any,  remained  due  to  the  plain- 
tiff; that  the  plaintiff  be  decreed  to  have  a 
lien  on  all  of  Uie  property  of  the  defendants 
and  on  the  property  and  assets  of  the  Ameri- 
can-European Trading  Corporation;  that  a 
receiver  pendente  lite  be  named.  An  order 
was  prayed  for  the  delivery  of  the  property  to 
the  receiver,  and  an  injunction  to  restrain 
its  transfer  or  disposition.  A  temporary 
restraining  order  was  asked  pending  the 
hearing  and  the  return  of  the  rule  nisi,  pro- 
hibiting in  any  manner  or  form  interference 
with  the  property,  or  removing  the  same  from 
the  jurisdiction  of  the  court  An  order  was 
issued  requiring  the  defendants  to  show 
cause  why  such  receiver  i)endente  lite  should 
not  be  appointed,  and  the  defendants  requir- 
ed to  transfer  the  property  to  such  receiver, 
and  enjoining  them  from  otherwise  trans- 
ferring the  same.  The  subpoena  and  order 
for  the  rule  were  served  on  the  resident  de- 


fendants American-European  Trading  Cor- 
poration and  Taffell.  Plaintiff  then  procured 
an  order  for  service  upon  the  nonresident 
defendants  by  publication  under  section  57  of 
the  Judicial  Code  (Comp.  St.  S  1039).  The 
nonresident  defendants  filed  a  spedal  ap- 
pearance for  the  purpose  of  asking  the  court 
to  quash  and  set  aside  the  order  for  service 
by  publication,  and  for  an  order  requiring  the 
plaintiff  to  show  cause  why  an  order  should 
not  be  made  vacating  and  setting  aside  the 
service  by  publication,  and  also  to  vacate, 
quash,  and  set  aside  certain  alleged  service 
on  an  agent  of  the  firm  in  the  Southern  Dis- 
trict of  New  York.  A  motion  was  also  made 
by  the  American-European  Trading  Corpora- 
tion and  Taffell,  by  special  appearance,  for 
the  purpose  of  opposing  the  jurisdiction.  The 
District  Court  denied  the  plaintiff's  motion 
for  an  injunction  and  receiver,  and  granted 
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the  nonresident  ♦defendants'  motion  to  vacate 
the  order  for  service  by  publication.  This  re- 
sulted In  the  dismissal  of  the  plaintiff's  bill 
by  final  decree,  and  the  case  was  brought 
here  by  the  plaintiff  imder  section  238  of  the 
Judicial  Code  (Comp.  St  S  1215)  upon  the 
question  of  jurisdiction  of  the  court 

The  District  Judge  after  entering  the  de- 
crees of  dismissal  made  a  certificate  as  fol- 
lows: 

"I  hereby  certify  that  said  decrees  were  en- 
tered solely  because  the  case  as  made  by  the 
bill  did  not  set  forth  a  legal  or  equitable  daim 
to  or  lien  on  the  property  in  the  district,  of 
which  this  court  would  have  Jurisdiction  with- 
in the  meaning  of  section  57  of  the  Judicial 
Code,  or  in  which  this  court  could  render  a 
judgment  otherwise  than  a  judgment  in  per- 
sonam against  the  nonresident  aliens  who  ap- 
peared specially  and  objected  to  the  juriBdic- 
tion  of  the  court" 

The  judge  also  delivered  an  opinion,  which 
is  in  the  record,  holding  that  under  the  terms 
of  the  contract  the  plaintiff  had  no  right 
in  the  assets  as  such,  and  no  partner's  lien 
upon  the  property,  but  was  confined  to  his 
rights  in  personam  against  the  firm,  and  that, 
therefore,  there  could  be  no  service  by  pub- 
lication under  section  57  of  the  Judicial 
Code.  That  section  is  a  re-enactment  of 
section  8  of  the  Act  of  March  3, 1875, 18  Stat 
472.  It  provides  for  service  by  publication 
when  in  any  suit  commenced  in  any  district 
court  of  the  United  States  to  enforce  any 
legal  or  equitable  lien  upon,  or  claim  to,  or 
to  remove  any  incumbrance  or  lien  or  doud 
upon  the  title  to  real  or  personal  property 
within  the  district  where  such  suit  Is  brought, 
one  or  more  of  the  defendants  therein  shall 
not  be  an  inhabitant  of  or  found  within  the 
said  district,  or  shall  not  voluntarily  appear 
thereto.  1 


^  Section  57:  "When  in  any  suit  commenced  in  any 
District  Court  of  the  United  States  to  enforce  any 
legal  or  equitable  lien  upon  or  claim  to,  or  to  re- 
move any  incumbrance  or  lien  or  cloud  upon  the 
title  to   real  or  personal   property  within   the  dia- 
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Section  238  of  the  Judicial  Code  provides 
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tbat,  the  case  ^belng  one  In  which  the  juris- 
diction of  the  court  is  in  Issue,  that  question 
shall  be  certified  to  this  court 

The  appellees  challenge  the  jurisdiction  of 
this  court  to  entertain  this  appeal  on  the 
ground  that  the  case  does  not  present  a  ju- 
risdictional Issue  properly  reviewable  by 
this  court. 
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[1]  *Slnce  the  decision  of  Shepard  v.  Ad- 
ams, 168  U.  S.  618,  18  Sup.  Ct.  214,  42  L. 
Ed.  602,  it  has  been  the  accepted  doctrine 
that  where  there  is  a  contention  that  no 
valid  service  of  process  has  been  made  upon 
the  defendant,  and  the  judgment  is  rendered 
without  jurisdiction  over  the  person,  such 
judgment  can  be  reviewed  by  direct  appeal 
to  this  court.  This  principle  was  restated 
and  previous  cases  cited  as  late  as  Merriam 
V.  Saalfield.  241  U.  S.  22,  26,  36  Sup.  Ct. 
477,  60  li.  Ed.  868. 

[2]  It  is  equally  well  settled  that  where 
the  question  of  jurisdiction  presented  and 
decided  turns  upon  questions  of  general  law, 
determinable  upon  principles  alike  applica- 
ble to  actions  brought  In  other  jurisdictions, 
the  jurisdiction  of  the  court  as  a  federal 
court  is  not  presented  In  such  wise  as  to  au- 
thorize the  jurisdictional  appeal  directly  to 
this  court,  and  the  question  must  be  decided 
as  other  questions  are,  by  the  usual  course 
of  appellate  procedure,  giving  review  in  the 
Circuit  Court  of  Appeals.  Louisville  Trust 
Co.  V.  Knott,  191  U.  S.  226,  24  Sup.  Ct  119, 
48  L.  Ed.  159;  Bache  v.  Hunt,  193  U.  S. 
523,  24  Sup.  Ct  547,  48  I«.  Ed.  774;  Fore 
River  Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
175,  31  Sup.  Ct  185,  55  L.  Ed.  163;  ScuUy 
v.  Bird,  209  U.  S.  481,  485,  28  Sup.  Ct  597, 
52  L.  Ed.  899;  Bogart  v.  Southern  pac.  Co., 
228  U.  S.  137,  33  Sup.  Ct  497,  57  L.  Ed.  768. 

That  the  question  of  the  adequacy  of  the 
allegations  of  the  bill  to  justify  the  relief 
sought  does  not  present  a  jurisdictional 
question  was  held  in  Smith  v.  McKay,  161 
U.  S.  355,  16  Sup.  Ct  490,  40  L.  Ed.  731; 
Illinois   Central   R.   R.   Co.  v.  Adams,   180 

tiict  where  such  suit  is  brought,  one  or  more  of 
the  defendants  therein  shall  not  be  an  Inhabitant 
of  or  found  within  the  said  district,  or  shall  not 
voluntarily  appear  thereto,  It  shall  be  lawful  for 
the  court  to  make  an  order  directing  such  absent 
defendant  or  defendants,  to  appear,  plead,  answer, 
or  demur  by  a  day  certain  to  be  designated  which 
order  shall  be  served  on  such  absent  defendant 
or  defendants.  If  practicable  wherever  found,  and 
also  upon  the  person  or  x^ersons  In  possession  or 
charge  of  said  property,  if  any  there  be;  or  where 
such  personal  service  upon  such  absent  defendant 
or  defendants  Is  not  practicable,  such  order  shall 
be  published  In  such  manner  as  the  court  may 
direct,  not  less  than  once  a  week  for  six  consecu- 
tive weeks.  In  case  such  absent  defendant  shall 
not  appear,  plead,  answer,  or  demur  within  the 
time  so  limited,  or  within  some  further  time  to 
be  allowed  by  the  court  in  its  discretion,  and  upon 
proof  of  the  service  or  publication  of  said  order 
and  of  the  performance  of  the  directions  contained 
In  the  same,  it  shall  be  lawful  for  the  court  to  en- 
tertain jurisdiction,  and  proceed  to  the  hearing  and 


U.  S.  28,  21  Sup.  Ct  251,  45  L.  Ed.  410;  L. 
&  N.  R.  R.  Co.  V.  Western  Union  Telegraph 
Co.,  234  U.  S.  369,  372.  34  Sup.  Ct  810,  58 
L.  Ed.  1356;  Darnell  v.  Illinois  Central  R. 
R.  Co.,  225  U.  S.  243,  32  Sup.  Ct  760,  56 
L.  Ed.  1072;  Public  Service  Co.  v.  Corboy, 
250  U.  S.  153,  162^  39  Sup.  Ct  440,  63  L. 
Ed.  905. 

[3]  The  opinion  of  the  court  below,  read 
in  connection  with  the  certificate,  shows  that 
it  was  held  that  the  contract  set  up  in  the 
bill  gave  no  lien  upon  or  right  in  rem  in  the 
assets  sought  to  be  reached  within  the  dis- 
trict The  question  was  presented,  the  court 
in  the  exercise  of  jurisdiction,  after  an  ex- 
amination of  the  contract  set  forth  in  the 
bill  and  a  consideration  of  its  terms,  deter- 
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mined  It  *upon  principles  which  would  have 
been  equally  applicable  had  the  question 
been  presented  in  other  jurisdictions.  Its 
decision,  therefore,  did  not  Involve  the  juris- 
diction of  the  federal  court  as  such,  which, 
it  is  settled,  is  required  in  order  to  justify 
a  direct  appeal  to  this  court 

In  Chase  v.  Wetzlar,  225  U.  S.  79,  32  Sup. 
Ct.  659,  56  L.  Ed.  990,  the  Act  of  March  3, 
1875,  now  section  57  of  the  Judicial  Code, 
was  involved,  and  there  was  an  attempt  to 
have  service  on  alien  defendants  by  publica- 
tion under  the  provisions  of  the  statute. 
The  issue  made  was  as  to  whether  there  was 
property  of  the  defendants  within  the  juris- 
diction of  the  court  That  issue  was  held  to 
present  a  question  of  jurisdiction  properly 
reviewable  in  this  court  under  section  238. 
In  the  case  now  presented  no  question  is 
made  as  to  the  presence  of  property  in  the 
district  The  attempted  service  was  set 
aside,  and  the  bill  dismissed,  upon  considera- 
tion of  the  allegations  of  the  bill  which,  it 
was  held,  upon  application  of  general  princi- 
ples, did  not  show  that  the  plaintiff  had  any 
lien  upon  or  Interest  In  the  property  authoriz- 
ing him  to  invoke  the  procedure  outlined 
in  section  57  of  the  Judicial  Code. 

As  to  the  contention  that  the  whole  case 
is  here  upon  a  constitutional  question  because 

adjudication  of  such  suit  in  the  same  manner  as 
if  such  absent  defendant  had  been  served  with  pro- 
cess within  the  said  district;  but  said  adjudication 
shall,  as  regards  said  absent  defendant  or  defend- 
ants without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suit  and 
under  the  Jurisdiction  of  the  court  therein,  within 
such  district;  and  when  a  part  of  the  said  real  or 
personal  property  against  which  such  proceedings 
shall  be  taken  shall  be  within  another  district, 
but  within  the  same  state,  such  suit  may  be  brought 
in  either  district  in  said  state:  Provided,  how- 
ever, that  any  defendant  or  defendants  not  actual- 
ly personally  notified  as  above  provided  may,  at 
any  time  within  one  year  after  final  Judgment  in 
any  suit  mentioned  in  this  section,  enter  his  ap- 
pearance in  said  suit  in  said  District  Court,  and 
thereupon  the  said  court  shall  make  an  order 
setting  aside  the  Judgment  therein  and  permitting 
said  defendant  or  defendants  to  plead  therein  on 
payment  by  him  or  them  of  such  costs  as  the  court 
shall  deem  Just;  and  thereupon  said  suit  shall  1m 
proceeded  with  to  final  Judgment  according  to  law." 
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of  the  procedure  In  the  court  below,  section 
238  provides  that  when  a  case  comes  here 
upon  a  question  of  jurisdiction,  that  ques- 
tion alone  shall  be  certified.  Moreover,  we 
find  no  merit  In  the  alleged  deprivation  of 
constitutional  rights  so  as  to  present  ques- 
tions arising  under  the  Constitution. 

It  follows  that  the  appeal  must  be  dis- 
missed for  want  of  Jurisdiction* 

Dismissed. 


(254  U.  S.  148) 

UNITED  STATES  V.  NEDERLANDSCH- 
AMERIKAANSCHE  STOOMVART  MAAT- 
SCHAPPIJ  (HOLLAND-A  M  E  R  I  C  A  N 
LINE). 

(Argued  Jan.  28,  1920.  Restored  to  Docket 
for  Reargument  Oct  11,  1020.  Reargued 
Nov.  17,  1920.    Decided  Dec.  6,  1920.) 

No.   53. 

1.  Courts  ^=»463»Petltioii  in  Court  of  Claims 
held  one  In  tort  for  payments  made  under 
duress. 

A  petition  in  the  Court  of  Claims  by  a 
steamship  company,  alleging  that  tiie  immigra- 
tion officials  rendered  bills  for  the  treatment 
and  maintenance  of  detained  aliens  subsequent- 
ly admitted,  which  the  company  paid  because  of 
threats  that,  if  they  were  not  paid,  aliens  would 
thereafter  be  held  on  board  ship  until  their  ap- 
plication for  admission  was  finally  adjudicated, 
and  that  the  exaction  of  such  payments  and  the 
mailing  of  such  threats  were  without  warrant 
of  law,  held  based  upon  payments  alleged  to 
have  been  made  under  duress,  because  of  the 
wrongful  and  tortious  acts  of  United  States  of- 
ficials, acting  without  authority  of  law,  in  co- 
ercing claimant  to  make  such  payments. 

2.  Courts  ^=»449 (2)— Claims  for  payments  ex- 
torted by  duress  not  within  Jurisdiction  of 
Court  of  Claims. 

Under  Judicial  Code,  S  145  (Comp.  St.  | 
1136[1]),  givmg  the  Court  of  Claims  jurisdic- 
tion of  claims  for  damages  not  sounding  in  tort, 
a  claim  by  a  steamship  company  to  recover 
payments  made  by  it  for  the  treatment  and 
maintenance  of  detained  aliens,  because  of  du- 
ress by  immigration  officials,  was  not  within 
the  court's  jurisdiction. 

Appeal  from  the  Court  of  Claims. 

Suit  by  the  Nederlandsch-Amerlkaansche 
Stoomvart  Maatschappij  against  the  United 
States.  From  a  judgment  for  the  claimant 
(53  Ct.  CL  622),  the  United  States  appeals. 
Reversed  and  remanded,  with  instructions  to 
dismiss. 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

Messrs.  Howard  Mansfield  and  Franklin 
Grady,  both  of  New  YorliL  City,  for  appellee. 
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*Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 


A  suit  was  brought  in  the  Court  of  Clalma 
by  the  Holland- American  Line  to  recover 
from  the  United  States  for  the  cost  of  the 
maintenance  and  medical  care  furnished  by 
the  United  States  for  certain  aliens  brought 
by  the  plaintUC  to  this  country  on  the  steam- 
ers of  Its  line  which  It  had  been  required  to 
pay. 

The  petition  sets  forth  that  the  United 
States  immigration  officials  temporarily  de- 
tained some  aliens  in  hospitals  because  they 
were  alleged  to  be  suffering  from  temporary 
illness,  or  accompanied  aliens  who  were  so 
suffering,  and  subsequently  permitted  fhem 
to  enter  the  country.  The  aliens  were  de- 
tained and  subsequently  admitted  under  the 
act  of  Congress  known  as  the  Immigration 
Act,  passed  February  20,  1907  (Cbmp.  St  S 
4242  et  seq.).  It  is  stated  that  the  Secretary 
of  Commerce  and  Labor  and  the  Commission- 
er General  of  Immigration,  and  their  subor- 
dinates, claiming  to  act  under  the  authority 
of  the  Immigration  Act,  rendered  to  the  pe- 
titioner from  month  to  month  bills  for  the 
hospital  treatment  and  maintenance  of  the 
aliens  so  detained  and  subsequently  admit- 
ted. Certain  regulations  of  the  Commissioner 
General  of  Immigration  are  cited ;  and  it  is 
alleged  that  the  United  States  officials  threat- 
ened that,  if  the  bills  were  not  paid,  there- 
after all  aliens  so  brought  to  this  country 
would  be  held  on  board  ship  until  their  ap- 
plication for  admission  to  the  United  States 
should  be  finally  adjudicated.  It  is  set  forth 
that  on  all  vessels  arriving  in  the  port  of 
New  York  there  were  aliens  who  were  tem- 
porarily detained  and  subsequently  admitted ; 
that  detention  on  board  ship  would  have  de- 
layed the  sailing  of  petitioner's  vessels  from 
periods  varying  from  a  few  days  to  several 
weeks.  The  threats  were  actually  carried 
out,  at  least  in  one  instance,  and  if  vessels 
were  so  detained  the  result  would  have  been 
not  merely  great  Inconvenience  and  finandal 
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loss  to  the  petitioner,  ^but  a  complete  disrup- 
tion of  oceanic  commerce  In  the  port  of  New 
York  and  the  United  States.  ''Consequently, 
the  petitioner  paid,  under  duress  and  invol- 
untarily, the  bills,  when  rendered." 

It  is  alleged  that  the  exaction  of  such  pay- 
ments of  the  petitioner,  and  the  making  of 
such  threats  were  entirely  without  warrant 
of  law;  that  the  Immigration  Act  provides 
that,  where  a  suitable  building  is  used  for  the 
detention  and  examination  of  aliens,  the  im- 
migration officials  shall  there  take  dtiarge  of 
such  aliens  and  the  transportation  companies 
shall  be  relieved  of  the  responsibility  for 
their  detention  thereafter ;  that  there  was  in 
the  port  of  New  York  a  suitable  building  for 
the  detention  and  examination  of  aliens; 
that  the  Immigration  Act  required  petitioner 
to  pay  the  United  States  |4  for  each  alien 
entering  the  United  States  on  its  vessels; 
that  the  aliens  whose  hospital  and  malnte- 
'  nance  expense  bills  were  rendered  to  and 
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paid  by  the  petitioner,  were  detained  and  ex- 
amined and  subsequently  admitted  to  the 
United  States  pursuant  to  the  requirements  of 
the  Immigration  Act ;  that  special  appropri- 
ations have  been  made  for  all  expenses  of  the 
enforcement  of  the  laws  regulating  the  im- 
migration of  aliens  into  the  United  States, 
so  that  there  has  always  been  an  available 
fund  in  the  United  States  Treasury  for  the 
payment  of  the  expenses  of  regulating  the  im- 
migration of  aliens  into  the  United  States, 
Including  the  hospital  bills  referred  to  above. 
Petitioner  recites  disagreement,  as  to  such 
charges  between  the  Secretary  of  Commerce 
and  Labor  and  the  steamship  companies 
transporting  aliens  to  the  United  States,  and 
sets  forth  that  an  action  was  brought  by  the 
United  States  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York 
against  the  petitioner  to  recover  hospital 
charges  for  aliens  brought  to  the  port  of  New 
York  and  temporarily  detained  and  subse- 
quently admitted.    A  judgment  in  favor  of 
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the  company  was  •subsequently  reviewed  by 
the  Circuit  Court  of  Appeals  and  was  there 
affirmed.  See  212  Fed.  116,  128  C.  C.  A.  632, 
affirmed  by  an  equally  divided  court,  235  U. 
S.  686,  35  Sup.  Ct.  203,  59  L.  Ed.  424. 

It  is  further  alleged  that  the  exaction  from 
the  claimant  of  the  above-mentioned  hospital 
charges  under  duress  was  in  violation  of  its 
rights  and  privileges  secured  to  petitioner  as 
a  subject  of  the  kingdom  of  the  Netherlands 
under  the  Constitution  of  the  United  States, 
by  the  treaties  between  the  United  States  and 
the  kingdom  of  the  Netherlands  and  the  laws 
of  the  United  States ;  that  the  amounts  thus 
unlawfully  exacted  from  the  claimant  were 
remitted  to  the  Commissioner  of  Immigration 
at  the  port  of  New  York  as  required  by  him. 

There  being  no  demurrer,  plea,  answer, 
counterclaim,  set-off,  claim  of  damages,  de- 
mand, or  defense  in  the  premises  on  the  part 
of  the  United  States,  the  Court  of  Claims  di- 
rected a  general  traverse  under  the  rules  of 
the  court,  and  afterwards  made  findings  of 
fact,  and  substantially  following  the  deci- 
sion of  the  Circuit  Court  of  Appeals,  supra, 
held  the  United  States  liable  for  the  pay- 
ments exacted. 

As  to  the  claim  that  the  plaintiff  had  bound 
itself  by  contract  to  pay  these  charges,  the 
court  held  that  the  claimant  was  coerced  into 
making  the  contract  by  threats  of  the  defend- 
ant which  would  have  destroyed  the  plain- 
tiff's business,  if  ever  executed. 

The  government  contends  that  the  claim 
thus  presented  was  one  sounding  in  tort,  and, 
consequently,  not  within  the  jurisdiction  of 
the  Court  of  Claims,  and  that  the  petition 
should  have  been  dismissed. 

The  jurisdiction  of  the  Court  of  Claims 
rests  upon  section  145  of  the  Judicial  Code 
(Comp.  St.  §  1136P.]),  re-enactment  of  the 
Tucker  Act  of  March  3,  1887  (24  Stat  505). 
The  jurisdiction  conferred  includes: 


"All  claims  (except  for  pensions)  founded  up- 
on the  Constitution  of  the  United  States  or  any 
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law  of  Congress,  ♦upon  any  regulation  of  an  ex- 
ecutive department,  upon  any  contract,  express- 
ed or  implied,  with  the  government  of  the  Unit- 
ed States,  or  for  damages,  liquidated  or  unliqui- 
dated, in  cases  not  sounding  in  tort,  in  respect 
of  which  daims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United 
States  were  suable." 


[1]  We  think  that  the  statement  of  the  sub' 
stance  of  the  petitioner's  claim,  as  above  set 
forth,  shows  that  it  rested  upon  payments 
alleged  to  have  been  made  under  duress  be- 
cause of  the  wrongful  and  tortious  acts  of 
officials  of  the  United  States  government  act« 
ing  without  authority  of  law  in  coercing  the 
claimant  to  pay  the  sums  demanded. 

[2]  In  many  decisions  of  this  court  it  has 
been  held  that  by  the  provisions  of  the  Tuck- 
er Act  the  government  did  not  subject  itself 
to  liability  for  the  torts  or  wrongful  acts  of 
its  officers.  Gibbons  v.  United  States,  8  Wall. 
269,  19  L.  Ed.  453 ;  Morgan  v.  United  States, 
14  Wall.  531,  20  L.  Ed.  738 ;  Hill  v.  United 
States,  149  U.  S.  593,  13  Sup.  Ct.  1011,  37 
L.  Ed.  862 ;  Schlllinger  v.  United  States,  155 
U.  S.  163,  15  Sup.  Ct.  85,  39  L.  Ed.  108; 
United  States  v.  Buffalo  Pitts  Co.,  234  U.  S. 
228,  34  Sup.  Ct.  840,  58  L.  Ed.  1290 ;  Tempel 
V.  United  States,  248  U.  S.  121,  39  Sup.  Ct. 
56,  63  L.  Ed.  162;  Ball  Engineering  Co.  v. 
White  Co.,  250  U.  S.  46,  39  Sup.  Ct.  393,  63 
L.  Ed.  835. 

The  appellee  relies  upon  and  quotes  cer- 
tain expressions  found  in  the  opinion  deliv- 
ered in  Dooley  v.  United  States,  182  U.  S.  222, 
21  Sup.  Ct  762,  45  L.  Ed.  1074.  In  Basso  v. 
United  States,  239  U.  S.  602,  36  Sup.  Ct  226. 
60  Ia  Ed.  462,  suit  was  brought  in  the  Court 
of  Claims  for  the  illegal  arrest  and  imprison- 
ment of  the  claimant  upon  a  charge  of  having 
Imported  goods  from  the  United  States  into 
Porto  Rico  without  having  made  entry  of  the 
same  under  an  act  of  Congress  which  the  ap- 
pellant alleged  was  not  in  force  in  Porto  Rica 
It  was  alleged  that  the  court  was  without  ju- 
risdiction, and  that  therefore  the  trial,  con- 
viction, and  sentence  of  imprisonment  de« 
prived  him  of  his  liberty  without  due  process 
of  law  in  violation  of  the  Constitution.    The 
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United  Statea  filed  a  general  ^traverse  of  the 
petition,  and  subsequently  moved  to  dismiss 
upon  the  ground  that  the  court  had  no  juris- 
diction as  the  action  sounded  in  tort  This 
motion  was  sustained  in  the  Court  of  Claims, 
and  an  appeal  taken  to  this  court  Speaking 
of  the  contention  of  the  appellant  that  the 
Court  of  Claims  had  jurisdiction,  this  court 
said: 

*'He,  however,  contends  that  the  Court  of 
Claims  has  jurisdiction  under  the  Tucker  Act 
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Dyer  claims  ex  delicto  founded  apon  the  Gon- 
Btitutioi]  of  the  United  States.  And  this,  he 
farther  contends,  is  supported  by  the  recent  de- 
cisions of  this  court,  and  relies  especially  upon 
l>ooley  V.  United  States,  182  U.  S.  222. 

"Bat  that  case  did  not  overrule  Schillinger 
V.  United  States,  155  U.  S.  163,  which,  counsel 
Bays,  holds  directly  contrary  to  his  contention 
and  that  he  has  not  the  ingenuity  to  suggest 
how  the  court  can  now  decide  the  case  at  bar 
tn  appellant's  fayor  without  at  least  by  impli- 
(nation  oyerruling  the  Schillinger  Case.  We  are 
not  disposed  to  overrule  the  case,  either  direct- 
ly or  by  implication.    ♦    ♦    ♦ 

"The  Dooley  Case  and  cases  subsequent  to 
it  which  are  relied  upon  by  the  appellant  con- 
cerned the  exaction  of  duties  or  taxes  by  the 
United  States  or  its  officers  or  property  taken 
by  the  government  for  public  purposes.  In 
such  cases  jurisdiction  in  the  Court  of  Claims 
for  the  recovery  of  the  duties  and  taxes  or 
for  the  value  of  the  property  taken  was  de- 
clared. 

"In  the  case  at  bar  (assuming  as  true  all 
that  is  charged)  there  was  a  wrong  inflicted,  if 
a  wrong  can  be  said  to  have  been  inflicted  by 
the  sentence  of  a  court  legally  constituted  after 
judgment  upon  issues  openly  framed  by  the  op- 
posing parties  both  of  fact  and  the  applicable 
law,  whether  that  law  was  sections  2865  and 
3082  of  the  Revised  Statutes  or  the  Constitu- 
tion of  the  United  States.  But«  conceding  that 
a  wrong  was  inflicted  through  these  judicial 
forms,   the   case   nevertheless   is   of   different 
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character  from  the  Dooley  ^Case,  as  was  also 
the  Schillinger  Case.  The  latter  case  passed 
upon  the  jurisdiction  of  the  Court  of  Claims  in 
actions  founded  on  tort  and  declared  the  gen- 
eral principle  to  be,  based  on  a  policy  by  impos- 
ed necessity,  that  governments  are  not  liable 
(155  U.  S.  167)  *for  unauthorized  wrongs  in- 
flicted on  the  citizen  by  their  officers,  though  oc- 
curring while  engaged  in  the  discharge  of  official 
duties.*  And  it  was  further  said  (page  168): 
'Congress  has  wisely  reserved  to  itself  the 
right  to  give  or  withhold  relief  where  the  claim 
is  founded  on  wrongful  proceedings  of  an  offi- 
cer of  the  government.*  Gibbons  v.  United 
States,  8  Wall.  269,  275;  Morgan  v.  United 
States,  14  Wall.  531,  534.** 

The  principle,  reaflSimed  in  the  case  just 
quoted,  is  applicable  here,  for  the  reason  that 
the  claim  presented  sounded  in  tort,  and  was 
in  substance  an  action  to  recover  for  the 
wrongful  acts  of  the  United  States  officials  in 
compelling  the  claimant  to  pay  under  duress 
and  without  authority  of  law  the  sums  sued 
for.  Following  the  well-established  construc- 
tion of  the  Tucker  Act,  as  declared  in  many 
cases  in  this  court,  we  think  that  the  Ck)urt 
of  Claims  should  have  dismissed  the  petition 
because  it  presented  a  claim  not  within  its 
jurisdiction.  The  judgment  of  the  Court  of 
Claims  is  reversed,  and  the  cause  remanded 
to  that  court,  with  instructionii  to  dismiss 
the  petition. 

Reversed. 
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BOTHWELL  «t  al.  v.  UNITED  STATES. 

(Argued  Nov.  9,  1920.    Decided  Dec  6,  1920.) 

No.  78. 

I.  Eminent  domain  e=s>27l -*  Party  claiming 
ilamaget  frem  overflewlng  of  lanil  belli  In  n« 
better  position  than  if  condemnation  proceed- 
Inge  had  not  been  Instituted. 

Where  in  proceedings  by  the  United  States 
to  condemn  land  overflowed  by  the  constrac- 
tion  of  a  dam,  damages  for  loss  from  a  forced 
sale  of  the  landowners*  cattle  and  the  destruc- 
tion of  their  business  were  denied,  and  the 
landowners  brought  suit  in  the  Court  of  Claims, 
they  were  in  no  better  position  in  respect  to 
such  damages  than  if  no  condemnation  proceed- 
ings had  been  instituted. 

2.  Eminent  domain  ^s>93~United  States,  over- 
flowing land,  not  liable  for  destruction  of  busi- 
ness. 

Where  in  the  construction  of  a  dam  the 
United  States  overflowed  land  used  by  the 
claimants  in  their  business  of  stockraising,  it 
was  not  liable  for  the  claimants'  loss  on  a 
forced  sale  of  their  cattle,  or  their  loss  from 
the  destruction  of  their  business,  as  there  was 
no  actual  taking  thereof,  and  no  basis  for  an 
implied  promise  to  make  compensation  under 
Const.  Amend.  5. 

3.  Appeal  and  error  ^==»878( I)— Government, 
not  appealing  from  Court  of  Claims,  cannot 
contest  Judgment  on  claimant's  appeal. 

Where  the  claimant  appealed  from  a  judg- 
ment of  the  Court  of  Claims  allowing  certain 
items  of  his  claim  and  disallowing  others,  the 
United  States,  which  did  not  appeal,  cannot 
contest  the  judgment. 

Appeal  from  the  Court  of  Claims. 

Suit  by  Albert  J.  Bothwell  and  another 
against  the  United  States.  From  a  judgment 
of  the  Ck)urt  of  Claims  (54  Ct.  CI.  203)  for  an 
insuflScient  amount,  the  claimants  appeal. 
AflSrmed. 

*Mr.  Charles  H.  Merillat,  of  Washington, 
D.  C,  for  appellants. 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

Appellants  owned  and  utilized  in  their 
business  of  stock  raising  a  large  tract  of 
land  lying  in  Sweetwater  Valley,  Wyo.  In 
June,  1909,  much  hay  was  stored  upon  the 
land  and  a  thousand  head  of  cattle  were 
there  confined.  Under  the  Reclamation  Act 
of  June  17,  1902  (32  Stat.  389,  c.  1093,  S  7 
[Comp.  St.  S  4706]),  the  United  States  con- 
structed the  Pathfinder  Dam.  This  arrested 
the  flood  waters  and  caused  inundation  of 
appellants'  lands.  The  hay  was  destroyed, 
and  it  became  necessary  to  remove  the  anl- 
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mala  and  sell  them  at  prices  below  their  fair 
value. 

Proceedings  to  condemn  the  land  were  In- 
stituted by  the  appellee,  In  the  United 
States  Circuit  Court  for  Wyoming  before  the 
overflow.  It  Is  said  the  right  to  enter  was 
not  acquired  until  thereafter.  The  value  of 
the  land  was  ascertained  and  paid,  but  the 
court  denied  appellants'  claim  for  the  hay, 
and  for  loss  consequent  upon  forced  sale  of 
the  cattle  and  destruction  of  the  business. 
No  appeal  was  taken.  The  present  suit  was 
Instituted  to  recover  for  the  Items  so  dis- 
allowed. The  court  below  gave  judgment 
for  value  of  the  hay  only,  and  the  cause  Is 
here  upon  claimants'  appeal. 

[1,  2]  Certainly  appellants'  position  In  re- 
spect of  the  Items  In  question  is  no  better 
than  It  would  have  been  If  no  condemnation 
proceedings  had  been  Instituted.  In  the  cir- 
cumstances supposed  there  might  have  been 
a  recovery  '*for  what  actually  has  been  taken, 
upon  the  principle  that  the  government  by 
the  very  act  of  taking  Impliedly  has  promised 
to  make  compensation  because  the  dictates 
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of  ^Justice  and  the  terms  of  the  Fifth  Amend- 
ment 80  require."  United  States  v.  Cress, 
243  U.  S.  8ie,  329,  87  Sup.  Ct.  380,  885  (61  L. 
Ed.  746).  But  nothing  could  have  been  re* 
covered  for  destruction  of  business  or  loss 
sustained  through  enforced  sale  of  the  cat- 
tle. There  was  no  actual  taking  of  these 
things  by  the  United  States,  and  consequent- 
ly no  basis  for  an  Implied  promise  to  make 
compensation.  We  need  not  consider  the  ef- 
fect of  the  Judgment  in  the  condenmatlon 
proceedings. 

[S]  It  is  suggested  that  although  the  Unit- 
ed States  did  not  appeal  they  may  now  con- 
test the  judgment  upon  the  ground  that  there 
was  no  contractual  obligation  to  make  com- 
pensation for  the  hay.  "Without  an  appeal, 
a  party  will  not  be  heard  in  an  appellate 
court  to  question  the  correctness  of  the  de- 
cree of  the  trial  court."  Cherokee  Nation  v. 
Blackfeather,  155  U.  S.  218,  221,  16  Sup.  Ct 
68,64  (39L.  Ed.  126). 

The  judgment  below  is 

Affirmed. 
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BERLIN  MILLS  CO.  v.  PROCTER  & 
GAMBLE    CO. 

(Argued  Nov.  16,  1920.    Decided  Dec.  6, 1920.) 

No.  93. 

I.  Patents  «s>328— 1,135,351,  elalms  I  anil  2, 
for  lardllkn  food  product,  held  Invalid  for 
want  of  Invention. 

Claims  1  and  2  of  the  Burchenal  patent. 
No.  1,135351,  for  a  homogeneous  lardlike  food 
product,  consistlDg  of  an  incompletely  fay- 
drogenlzed  vegetable  or  cottonseed  oil,  held  in- 
valid for  want  of  invention;  it  having  been  pre- 


viously known  that  a  vegetable  oil  could  be 
changed  into  a  semisolid  homogeneous  sub- 
stance by  a  process  of  hydrogenation  arrested 
before  completion,  and  that  it  might  be  edible. 

2.  Patents  ^=s> 1 7  — Improvement  which  one 
skilled  in  art  might  make  without  exercise  of 
Inventing  faculty  not  patentable. 

A  product  which  is  the  result  of  mechanical 
improvement  only  is  not  patentable,  where  the 
step  in  advance  of  that  previously  disclosed 
and  open  to  public  use  is  only  that  which  one 
skilled  in  the  art  might  well  make  without  the 
exercise  of  the  originating  or  inventing  faculty. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit. 

Suit  by  the  Procter  &  Gamble  Company 
against  the  Berlin  Mills  Company.  A  decree 
for  defendant  was  reversed  by  the  Circuit 
Court  of  Appeals  (266  Fed.  23,  167  C.  C.  A. 
295),  and  defendant  brings  certlorarL  Re- 
versed and  remanded,  with  directions. 

Messrs.  Marcus  B.  May,  of  Boston,  Mass., 
Charles  E.  Hughes  and  John  C.  Pennie,  both 
of  New  Tork  City,  and  MelvUle  Church,  of 
Washington,  D.  C,  for  petitioner. 

Messrs.  Livingston  Gilford  and  l^omas  B. 
Kerr,  both  of  New  York  City,  John  H.  Brick- 
ensteln,  of  Washington,  D.  C,  and  Alfred  M. 
Allen,  of  Cincinnati,  Ohio,  for  respondent 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

This  suit  was  brought  by  the  Procter  & 
Gamble  Company  against  the  Berlin  Mills 
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Company  for  the  Infringe^ment  of  the  pat- 
ent of  John  J.  Burchenal  for  a  food  prod- 
uct, issued  on  April  13,  1016,  No.  1,136351, 
to  the  Procter  &  Gamble  Company,  assignee. 
The  District  Court  held  the  patent  void  for 
lack  of  invention,  and  also  that  the  claims  in 
suit  were  not  infringed.  The  Circuit  Court 
of  Appeals,  one  judge  dissenting,  held  the 
patent  valid  and  infringed.  256  Fed.  23,  167 
C.  C.  A.  2d5. 

[1]  The  patent  in  controversy  relates  to  a 
lardlike  food  product  consisting  of  a  vegeta- 
ble oil  partially  hydrogenized  to  a  homo- 
geneous, whitish,  yellowish  product  The 
record  discloses  that  the  making  of  lard  sub- 
stitutes has  been  accomplished  by  mixing 
melted  fat  with  vegetable  oils. 

These  oils  contain  glycerids — olein,  llnolin, 
and  stearin.  The  hydrogenation,  or  harden- 
ing process,  has  the  effect  to  Increase  the 
proportion  of  the  solid  glycerids  of  high 
saturation.  Stearin  is  called  a  saturated  gly- 
cerld,  for  the  reason  *'that  there  are  present 
in  the  molecule  as  many  hydrogen  atoms  as 
possibly  can  be  joined  to  the  carbon  atoms." 
Llnolin  and  oleln  are  called  unsaturated  gly- 
cerids, and  can  be  converted  by  the  addition 
of  hydrogen  into  hardened  glycerids. 

The  patentee  in  the  specifications  of  his 
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patent  states  the  object  of  his  alleged  Inven- 
tion,  and  what  he  intended  to  accomplish,  as 
follows: 

"The  special  object  of  the  inyention  is  to 
provide  a  new  food  product  for  a  shortening 
in  cooking,  in  which  the  liability  to  become 
rancid  is  minimized,  and  in  which  the  compo- 
nents of  such  vegetable  oils  which  are  inferior 
and  detrimental  to  use  as  such  a  food  product 
have  been  to  a  large  extent  converted  into  a 
higher  and  more  wholesome  form.  All  such 
vegetable  oils  contain  glycerids  of  unsaturated 
fatty  acids,  and  among  these  notable  quantities 
of  fatty  glycerids  of  lower  saturation  than 
olein.  It  is  the  presence  of  these  glycerids  of 
lower  saturation  that  seriously  affects  the  ran- 
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cidity  of  the  material.  Oxidation  is  ^largely 
the  cause  of  rancidity,  which  oxidation  weak- 
ens the  fat  at  the  point  of  absorption  at  the 
double  bonds,  and  these  glycerids  of  lesser 
saturation  readily  absorb  oxygen  from  the 
air  at  ordinary  temperatures,  while  the  more 
highly  saturated  glycerids,  as  olein,  only  absorb 
oxygen  at  elevated  temperatures.  It  is  evi- 
dent, therefore,  that  oils  or  fats  containing  no- 
table quantities  of  glycerids  of  linolic  add,  or 
of  lesser  saturation,  are  distinctly  inferior  as 
an  edible  product  to  those  containing  a  minimam 
of  these  glycerids  with  a  larger  per  cent,  of 
olein.  On  the  other  hand,  while  it  is  impor- 
tant to  get  rid  of  the  readily  oxidizable  glycer- 
ids of  lower  saturation,  it  is  also  important  not 
to  supply  too  large  a  per  cent,  of  fully  sat- 
urated glycerids.  *  ^  *  Oil,  liquid  at  the 
ordinary  temperatures,  does  not  make  the  best 
shortening,  because  the  oil  remains  liquid,  keep- 
ing the  food  in  a  soggy  condition,  and  the  oil 
will  even  settle  to  the  under  part  of  the  cook- 
ed product  and  soil  the  cloth,  paper,  or  whatever 
it  may  come  in  contact  with.  Moreover,  fats 
of  a  melting  point  above  the  temperature  of 
the  human  body,  98"  F.,  are  not  so  digestible 
as  fats  which  are  liquid  at  this  point,  or  which 
have  a  melting  point  below  08"  F.  It  is  there- 
fore my  object  in  the  preparation  of  my  new 
iardlike  composition  and  food-product,  and  in 
preparing  same  from  cottonseed  oil,  to  change 
the  chemical  composition  of  the  oil  to  obtain  a 
product  with  a  high  percentage  of  olein,  a  low 
percentage  of  linolin  and  the  lesser  saturated 
fats,  and  with  only  sufficient  stearin  to  make 
the  product  congeal  at  ordinary  temperatures. 

"In  manufacturing  this  product,  cottonseed  or 
other  vegetable  oil  is  caused  to  chemically  ab- 
sorb a  limited  amount  of  hydrogen  by  reacting 
on  the  oil  with  hydrogen  in  the  presence  of  a 
catalytic  agent  and  at  an  elevated  temperature. 
The  oil  is  preferably  agitated  in  a  closed  ves- 
sel in  the  presence  of  an  atmosphere  of  com- 
pressed hydrogen,  a  catalyzer  of  finely  divided 
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nickel  carried  by  ^kieselguhr  being  maintained 
in  suspension  in  the  oil  and  its  temperature 
being  raised  to  about  155"  G. 

"According  to  the  present  invention,  the 
amount  of  hydrogen  absorbed  is  carefully  regu- 
lated and  limited.  In  practice,  the  operation 
is  stopped  when  the  oil  has  been  converted 
into  a  product  which  cools  to  a  white  or  yellow- 
ish semisolid  more  closely  resembling  lard 
than  do  the  commercial  mixtures  of  cottonseed 
oil  and  animal  oleostearin,  while  in  many  re- 
spects the  product  is  superior  to  the  best  leaf 


lard  as  a  shortening.  It  is  not  so  liable  to 
become  rancid,  and  the  product  can  be  heated 
to  a  considerably  higher  temperature  than  lard 
without  smoking  or  burning.  ♦  ♦  ♦  The  high 
temperature  to  which  my  product  can  be  raised 
without  smoking  or  burning  makes  the  product 
ideal  for  frying,  inasmuch  as  a  crust  forms 
almost  instantly  on  the  food  fried,  which  pre- 
vents any  absorption  of  the  shortening.  A 
lardlike  product  thus  prepared  from  cottonseed 
oil  has  a  saponification  value  of  about  195,  and 
an  iodin  value  ranging  from  about  55  to  about 
80.  The  product  having  an  iodin  value  of  5o 
has  a  titer  of  about  42"  and  a  melting  point 
of  about  40"  C;  that  having  an  iodin  value 
of  80  has  a  titer  of  about  85"  and  a  melting 
point  of  about  83"  G.  While  but  partially 
hydrogenized,  containing  from  about  1.5  per 
cent,  to  2Ji  per  cent  of  additional  hydrogen 
more  than  in  the  nonhydrogenized  material,  it 
shows  no  free  cottonseed  oil  when  subjected  to 
the  Halphen  test,  thereby  differing  from  aU 
commercial  lard  substitutes  containing  this  oil. 
It  contains  from  20  to  25  per  cent  of  folly 
saturated  glycerids,  from  5  to  10  per  cent, 
linolin,  and  from  65  to  76  per  cent  olein,  and 
an  average  of  a  number  of  samples  gives  23 
per  cent,  of  saturated  fats,  7.5  per  cent  linolin, 
and  69.5  per  cent,  olein,  while  the  cottonseed 
oil  before  treatment  contained  17  per  cent, 
saturated  fats,  87  per  cent,  linolin,  and  46  per 
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cent,  olein.  It  will  thus  be  seen  *that  I  have 
produced  an  ideal  food  product  which  is  high 
in  olein,  low  in  linolin  and  lesser  saturated  fats, 
and  with  only  enough  stearin  to  make  the  prod- 
uct congeal  at  ordinary  temperatures." 

The  patent  has  seven  claims — two  broad 
claims,  which  are  the  ones  here  involved: 

1.  "A  homogeneous  lardlike  food  product 
consisting  of  an  incompletely  hydrogenized  veg- 
etable oU." 

2.  "A  homogeneous  lardlike  food  product  con- 
sisting of  incompletely  hydrogenized  cottonseed 
oil." 

The  five  additional  claims,  more  specific 
and  limited,  are  not  involved  in  this  suit 
Two  of  the  fonr  Judges  who  considered  this 
patent  and  the  validity  of  the  claims  in  suit 
reached  the  conclusion  that  they  were  void 
for  want  of  invention;  two  Judges  of  the 
Gircuit  Gourt  of  Appeals  held  the  patent  val- 
id, and  infringed. 

In  deciding  between  these  confiicting  views, 
we  must  consider  the  genesis  of  the  alleged  in- 
vention, and  what  was  theretofore  known  and 
disclosed  in  the  art  Burchenal,  the  patentee, 
was  not  a  chemist,  and  was  the  general  man- 
ager of  the  Procter  &  Gamble  Company, 
whose  principal  business  had  been  the  manu- 
facture of  soap.  One  Edwin  G.  Kayser,  who 
had  been  in  the  employ  of  Grossfield  &  Son, 
an  English  firm,  and  familiar  with  the  Ner- 
mann process,  to  be  hereinafter  considered, 
came  to  this  country  in  1907,  and  saw  Mr. 
Burchenal  at  the  Procter  &  Gamble  factory. 
A  contract  was  made  with  Kayser,  and  an 
experimental  plant  was  erected  at  the  Proc- 
ter &  Gamble  works  for  hydrogenatlng  oil. 

It  is  the  contention  of  the  respondent  that 
the  merit  of  Burchenars  alleged  InTentloa 
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arises  from  the  fact  that  he  was  the  first 
to  orlfi^inate  and  develop  the  process  Involved, 
60  as  to  make  a  food  product  of  the  char- 
acter described. 

The  District  Court  found  that  Burchenal 
in  fact  Invented  nothing,  and  that  all  that 
was  real  invention,  as  established  by  the  tes- 
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timony,  came  from  Kayser.  But  ^considering, 
for  the  purposes  of  this  discussion,  that  the 
thought  occurred  to  Burchenal,  which  he  de- 
veloped in  the  production  of  a  food  product, 
the  subject-matter  of  this  patent,  the  primary 
question  is  presented  whether  what  Burchen- 
al accomplished  amounted  to  invention  with- 
in the  meaning  and  protection  of  the  patent 
law. 

[2]  In  considering  the  patentability  of  this 
alleged  invention,  it  is  to  be  remembered  that 
this  is  not  claimed  to  be  a  process  patent. 
While  the  process  is  described  In  the  speci- 
fications, Burchenal  makes  no  claim  that  it  is 
his  invention,  indeed,  he  concedes  in  the  tes- 
timony that  the  process  is  not  his,  and  coun- 
sel frankly  say  that  the  patent  must  stand 
or  fall  upon  its  validity  as  a  product  patent 
of  a  new  and  useful  thing  within  the  meaning 
of  the  patent  law.  If  this  product  were  the 
result  of  mechanical  improvement  only,  when 
viewed  in  the  light  of  that  which  was  pre- 
viously disclosed  and  open  to  public  use,  the 
step  in  advance  being  only  that  which  one 
skilled  in  the  art  might  well  make,  without 
the  exercise  of  the  originating  or  Inventing 
faculty,  then  the  achievement  is  not  within 
the  protection  of  the  patent  law. 

The  English  patent  to  Nermann  of  Octo- 
ber, 1903,  disclosed  to  the  world  the  process 
of  converting  unsaturated  fatty  adds,  or 
their  glycerids,  into  saturated  compounds. 
After  referring  to  other  discoveries  he  says: 


Ml 


'By  causing  acetylene,  ethylene,  or  benzene 
vapour  in  mixture  with  hydrogen  gas  to  pass 
over  one  of  the  said  metals,  the  said  investiga- 
tors obtained  from  the  unsaturated  hydrocar- 
bons saturated  hydrocarbons,  partly  with  simul- 
taneous  condensation. 

"I  have  found  that  it  is  easy  to  convert  by 
this  catalytic  method  unsaturated  fatty  adds 
into  saturated  adds.  This  may  be  effected 
by  causing  vapours  of  fatty  acid  together  with 
liydrogen  to  pass  over  the  catalytic  metal,  which 
is  preferably  distributed  over  a  suitable  sup- 
port, such  as  pumice  stone.     It  is  suffident, 
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however,  to  expose  *the  fat  or  the  fatty  acid 
in  a  liquid  condition  to  the  action  of  hydrogen 
4uid  the  catalytic  substance. 

''For  instance,  if  fine  nickel  powder,  obtained 
by  reduction  in  a  current  of  hydrogen,  is  added 
to  chemically  pure  oleic  add,  then  the  latter 
heated  over  an  oil  bath,  and  a  strong  current 
of  hydrogen  is  caused  to  pass  through  it  for 
a  suffident  length  of  time,  the  oleic  add  may 
-foe  completely  converted  into  stearic  add. 

"The  quantity  of  the  nickel  thus  added  and 
the  temperature  are  inmiaterial  and  will  only 
affect  the  duration  of  the  process.  Apart  from 
Jthe  formation  of  smaU  quantities  of  nickel  soap, 
^^hich  may  be  easily  decomposed  by  dilute  min- 


eral adds,  the  reaction  passes  off  without  any 
secondary  reaction  taking  place.  The  same 
nickel  may  be  used  repeatedly.  Instead  of  pure 
oleic  acid,  commerdal  fatty  adds  may  be  treat- 
ed in  the  same  manner.  The  yellowish  fatty 
adds  of  tallow,  which  melt  between  44  and 
48"  C.  and  whose  iodine  number  is  85.1,  will, 
after  hydrogenation,  melt  between  56.6  and  59** 
C,  while  their  iodine  number  will  be  9.8,  and 
their  colour  slightly  lighter  than  before,  and 
they  will  be  very  hard. 

'"The  same  method  is  applicable  not  only  to 
free  fatty  acids,  but  also  to  their  glycerids  oc- 
curring in  nature;  that  is  to  say,  to  fats  and 
oils.  OUve  oil  will  yield  a  hard  tallowlike 
mass;  linseed  oil  and  fish  oil  will  give  similar 
results. 

*'By  the  new  method,  all  kinds  of  unsaturat- 
ed fatty  acids  and  their  glycerids  may  be  easily 
hydrogenized." 

An  expert  witness,  called  by  petitioner, 
gives  in  his  testimony  certain  views  of  this 
process  which  commend  themselves  to  our 
judgment  as  entirely  reasonable  and  accu- 
rate, and  so  well  stated  that  we  quote  them 
in  part: 

"Dr.  Normann  discovered,  and  sets  forth  in 
the  patent,  that  unsaturated  adds  or  unsat- 
urated oils  by  the  action  of  hydrogen  in  the 
presence  of  finely  divided  nickel  may  be  con- 
verted into  corresponding  saturated  compounds. 
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He  ^defines  the  reaction  rather  carefully  in 
some  regards.  He  says,  for  instance,  if  fine  nickel 
powder  obtained  by  reduction  in  a  current  of 
hydrogen  is  added  to  chemically  pure  oleic  add, 
then  the  latter  heated  over  an  oil  bath,  and  a 
strong  current  of  hydrogen  is  caused  to  pass 
through  it  for  a  suffident  length  of  time,  the 
oleic  acid  may  be  completely  converted  into 
stearic  add." 

Further  on  he  says: 

**  'Apart  from  the  formation  of  small  quan- 
tities of  nickd  soap,  which  may  be  easily  de- 
composed by  dilute  mineral  adds,  the  reaction 
passes  off  without  any  secondary  reaction  tak- 
ing place.' 

*'I  think  that  those  two  sentences  which  I 
have  read  very  well  define  the  product  which 
is  obtained  by  such  reduction,  especially  the 
second  sentence,  where  he  says  that  the  re- 
action goes  on  in  a  quantitative  way,  we  will 
say;  that  is,  he  says  that  there  is  no  side  re- 
action takes  place.  A  chemist  would  know 
from  this  first  paragraph,  where  he  says  that 
oleic  add  goes  to  stearic  add,  and  from  the 
second  one,  where  he  says  that  no  side  reac- 
tion takes  place,  the  chemist  would  know 
exactly  what  the  product  is  which  is  formed 
by  this  reaction.    •    •    • 

"I  would  call  attention  particularly  to  the 
fact  that  he  hardened  olive  oil  to  a  hard,  tal- 
lowlike mass.  Tallow  is  a  substance  that  is 
obtained  from  the  fat  of  either  cattle  or  of 
sheep,  and  is  a  substance  of  somewhat  semi- 
solid character;  that  is,  its  lower  limit  of 
melting  point  is  within  a  lard  range,  and  its 
upper  limit  is  just  slightly  beyond  the  lard 
range,  so  that,  if  Normann  hardened  olive  oil 
to  a  tallowlike  mass,  that  means  that  he  hard- 
ened it  to  a  product  of  a  semisolid  character. 

"Q.63.  Does  Normann  specify  anywhere  in 
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his  patent  any  of  the  purposes  for  which  his 
patents  are  intended? 

*'A.  He  does  not.  He  says  nothing  in  the 
patent  as  to  what  these  products  should  be 
used  for.  The  presumption  is  that  they  might 
be  used  for  any  purpose  for  which  fats  of 
that  general  character  could  be  utilized.    They 

might  be  *u6cd  for  making  candles;  they  might 
be  used  for  soaps;  they  might  be  used  for 
edible  purposes. 

**By  the  passages  I  have  read  he  has  very 
carefully  specified  what  the  product  is,  so  that 
any  chemist  would  know  for  what  particular 
purposes  it  might  be  useful. 

"Q.  64.  In  the  process  of  hydrogenation  as 
described  in  the  Normann  patent  from  which 
you  made  citations— that  is,  the  British  patent, 
No.  1,515  of  190^— what  would  your  conclusion 
be  as  to  the  edibility  of  the  resultant  product 
when  the  material  hydrogenated  was  among 
those  suggested  by  him,  olive  oil? 

**A.  If  an  edible  olive  oil  was  started  with, 
one  would  certainly  obtain  an  edible  hydroge- 
nated product.' 


»» 


It  Is  in  evidence  that  this  method,  shown 
by  Normami,  is  a  practicable  one,  and  may 
be  used  for  the  making  of  edible  food  prod- 
ucts of  the  kind  here  involved. 

With  the  knowledge  disclosed  in  the  Nor- 
mann patent  conclusively  presumed  to  be 
known  by  the  patentee,  was  it  invaition  to 
apply  the  known  process  to  vegetable  oils? 
In  this  connection  the  history  of  the  applica- 
tion for  the  patent  in  suit  in  the  Patent  Office 
is  interesting  and  instructive.  It  Is  true  that 
claims  1  and  2  were  finally  allowed,  and  the 
patentee  is  entitled  to  the  presumption  which 
arises  from  the  granting  of  them.  But  it 
appears  in  the  history  of  the  application  for 
the  Burchenal  patent,  found  in  the  record, 
that  as  originally  presented  it  contained  two 
claims  not  so  broad  as  the  ones  now  in  suit, 
and  a  third  claim  for  "A  semisolid  hydrogen- 
ized  oil,"  was  added  by  amendment  All  of 
the  claims  were  rejected;  the  examiner  say- 
ing: 

"The  composition  of  lard  and  of  cottonseed 
oil,  as  to  the  glycerids  olein  and  stearin  that 
they  contain,  is  well  known.  To  make  a  prod- 
uct from  cottonseed  oil  that  shall  simulate 
lard,  the  content  of  stearin  should  be  increas- 
ed. [Referring  to  patents.]  It  is  thought, 
therefore,  that  if  the  problem  of  simulating 
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lard  from  cottonseed  oil  were  ^presented  to  an 
oil  chemist,  an  incomplete  hydrogenization  of 
the  cottonseed  oil  would  at  once  suggest  itself 
to  him  as  a  solution  of  the  problem.  All  the 
claims  are  accordingly  rejected  on  the  above 
ground  of  lack  of  invention.    Claim  8  is  fur- 


ther rejected  on  the  product  formed  by  the 
above-cited  patents." 

Replying  to  the  communication  of  the  ex- 
aminer, amendment  was  made  canceling 
claim  3.  Further  consideration  was  request- 
ed on  claims  1  and  2,  upon  arguments  which 
were  presented.  The  claims  were  afterwards 
rejected  upon  reference  to  patents  to  Kayser 
of  September  26, 1911,  and  November  14, 1011, 
the  examiner  stating  that  these  patents  were 
adapted  to  hydrogenize  glycerids,  the  latter 
one  specifically  mentioning  its  adaptability 
for  cottonseed  oil,  and  that  the  process  could 
be  arrested  at  any  time  during  its  progress, 
and  thus  an  incompletely  hydrogenlzed  arti- 
cle be  produced. 

Subsequently  the  specifications  were  amend- 
ed, giving  more  definitely  the  percaitages  of 
olein,  linolin  and  stearin.  The  patentee  con- 
cludes the  amended  specifications,  stating: 

'*It  will  thus  be  seen  that  I  have  produced 
an  ideal  food  product,  which  is  high  in  olein, 
low  in  linolin,  and  lesser  saturated  fats,  and 
with  only  enough  stearin  to  make  the  prod- 
uct congeal  at  ordinary  temperatures." 

Additional  and  more  limited  claims  were 
added,  but  ultimately  the  patent,  containing 
the  broad  claims  here  involved,  was  granted. 

It  is  true,  as  the  Circuit  Court  of  Appeals 
states  in  its  opinion,  that  the  applicant  never 
did  acquiesce  in  the  examiner's  action  reject- 
ing his  claims,  and  finally  obtained  what  he 
had  in  the  first  place  asked  for. 

This  record  establishes  that  it  was  known 
before  Burchenal  took  up  the  subject  that  a 
vegetable  oil  could  be  changed  into  a  semir 
solid,  homogeneous  substance  by  a  process 
of  hydrogenation  arrested  before  completion, 
and  that  it  might  be  edible.    This  much  of 
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the  art  was  public  ^property  and  open  to  gen- 
eral use.  The  product  of  this  process  was 
known  and  open  to  public  use.  To  supply 
such  products  as  the  patentee  has  described  in 
the  broad  claims  in  suit  may  have  been  new 
and  useful,  but  does  not  in  our  opinion  rise  to 
the  dignity  of  invention,  and  is  an  advance 
step  which  would  occur  to  one  sldlled  in  the 
art,  when  investigating  and  considering  the 
subject  It  foUows  that  the  decree  of  the  Cir- 
cuit Court  of  Appeals  must  be  reversed,  and 
the  cause  remanded  to  the  District  Court, 
with  directions  to  dismiss  the  bill,  on  the 
ground  that  claims  1  and  2  are  void  for  the 
reasons  stated  hi  this  opinion. 
Reversed. 
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(84  U.  8.  28S) 
SAMPLINER  V.  MOTION  PICTURE  PAT- 
ENTS CO.  St  al. 

(Argued  Nov.  12,  1920.    Decided  Dec  (5, 

1920.) 

No.  89. 

Trial  «s»  1 76— Conditional  roquest  for  tubmlo- 
tlon  to  Jury  provonta  finding  by  court. 
A  statement  by  plaintiff's  counsel,  after  de- 
fendant moved  for  directed  verdict,  that  he 
thought  there  were  only  questions  of  law 
under  the  evidence,  but  that,  if  there  were 
questions  of  fact  to  be  disposed  of,  he  request- 
ed to  go  to  the  jury,  is  an  adequate  and  timely 
request  for  submission  to  the  jury  if  the  court 
disagreed  with  his  view  of  the  evidence,  so 
that  it  was  error  for  the  trial  court  to  make 
a  finding  of  fact  against  plaintiff. 

In  Error  to  tbe  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit 

Suit  by  Joseph  H.  Sampliner  against  the 
Motion  Picture  Patents  Company  and  others. 
Judgment  for  defendants  on  directed  verdict, 
on  the  ground  that  the  assignment  of  the 
daim  to  plaintiff  was  void  for  champerty 
(243  Fed.  277),  was  affirmed  by  the  Circuit 
Court  of  Appeals  (255  Fed.  242,  168  C.  C.  A. 
202),  and  plaintiff  brings  error.  Reversed 
and  remanded. 
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•Messrs.  John  G.  White,  of  Cleveland,  Ohio, 
Gustavus  A.  Rogers  and  Saul  E.  Rogers,  both 
of  New  York  City,  B.  C.  Brandenburg,  of 
Washington,  D.  C,  and  Austin  V.  Cannon,  of 
Cleveland,  Ohio,  for  plaintiff  in  error. 

Messrs.  Samuel  Seabury,  William  M.  Sea- 
bury,  and  Charles  F.  Kingsley,  all  of  New 
York  City,  and  Robert  H.  McCarter,  of  New- 
ark, N.  J.,  for  defendants  in  error. 

Mr.  Justice  McRBYNOLDS  delivered  the 
opinion  of  the  Court. 

The  opinion  below  is  reported  in  255  Fed. 
242,  168  C.  C.  A.  202. 

By  an  assignment  executed  in  Ohio  Decem- 
ber 28,  1911,  the  Lake  Shore  Film  &  Supply 
Company,  a  corporation  of  that  state,  under- 
took to  convey  to  plaintiff  in  error  its  daim 
and  right  of  action  against  defendants  for 
damages  resulting  from  their  violations  of 
the  Sherman  Act  (Comp.  St.  |  8820  et  seq.). 
Relying  upon  the  assignment,  he  brought  suit 
for  $750,000  January  16,  1917,  in  the  United 
States  District  Court,  Southern  District  of 
New  York.  The  defendants  denied  liability, 
and  set  up  the  following  as  a  separate  and 
distinct  defense: 

'*The  plaintiff  at  the  time  of  his  alleged  pur< 
chase  of  the  claims  in  controversy,  set  up  in 
the  complaint  herein,  was  an  attorney  and 
counselor  at  law  of  the  state  of  Ohio,  prac- 
ticing as  such  before  the  courts  of  that  state. 
*  *  •  That  at  the  time  of  such  alleged  pur- 
chase it  was,  and  is  now,  the  law  of  the  state 
of  Ohio   that   an   attorney   who   purchased   a' 


demand  with  full  knowledge  and  notice  that 
the  same  was  contested  and  would  be  litigated, 
and  with  the  intent  and  for  the  purpose  of 
bringing  an  action  thereon,  was  guilty  of  main- 
tenance and  diamperty  and  got  no  title  to  such 
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demand  by  such  pur*chase  which  could  be  en- 
forced either  at  law  or  in  equity,  and  that  the 
same  was  at  said  time,  and  still  is,  the  law  of 
the  state  of  New  York.  •  •  •  That  the 
plaintiff  purchased  the  demand  set  forth  in  the 
complaint  with  full  knowledge  and  notice  that 
the  same  was  contested  and  would  be  litigated 
and  with  the  intent  and  for  the  purpose  ot 
bringing  action  thereon." 

All  parties  agreeing,  the  court  directed  a 
separate  trial  before  a  Jury  upon  the  issues 
of  fact  and  law  arising  under  the  sfpeclal  de- 
fense. Plaintiff  in  error  testified  in  his  own 
behalf  and  called  two  other  witnesses — ^none 
were  called  by  the  defendants.  The  essential 
facts  as  well  stated  by  the  Circuit  Court  of 
Appeals  follow: 

"The  assignment  states  that  *for  value  re- 
ceived the  Lake  Shore  *  •  *  Company 
*  *  *  hereby  sells,  assigns,  and  transfers  to 
J.  H.  Sampliner  all  of  its  rights  and  interests 
in  and  to  any  and  all  damages  which  it  has 
sustained  and  suffered  by  reason  of  injury  to 
its  business,  because  of  the  unlawful  comoina 
tion  and  monopoly  in  restraint  of  interstate 
commerce,  and  in  violation  of  the  Sherman 
Anti-Trust  Act,  brought  about,  engaged  in 
and  as  a  result  of  the  unlawful  agreement  by 
and  between  the  Motion  Picture  Patents  Com- 
pany; ♦  ♦  ♦  all  of  said  parties  having  con- 
spired together  for  the  purpose  of  ruining 
and  destroying  the  business  of  the  Lake 
Shore  •  *  •  Company,  and  contrary  to  and 
in  violation  of  the  Sherman  Anti-Trust 
Act.    ♦    ♦    ♦• 

**The  testimony  shows  that  the  plaintiff  had 
rendered  legal  services  to  the  assignor  as  its 
general  counsel  in  connection  with  the  difii- 
culties  in  which  it  found  itself  with  the  de- 
fendants, and  that  those  services  extended 
over  a  period  from  July,  1910,  to  December, 
1911.  The  plaintiff  regarded  the  reasonable 
value  of  his  services  as  worth  from  $8,000  to 
$10,000.  On  December  10,  1911,  he  was  aaked 
by  the  president  of  the  Lake  Shore  Company 
whether    he    would    be    willing    to    bring    suit 
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against  the  defendants,  *and  that  he  replied 
that  he  would  bring  the  suit,  being  satisfied 
that  the  company  had  a  valid  daim,  and  that 
it  would  cost  from  $8,000  to  $10,000.  He  was 
informed  by  the  president  of  the  company  that 
it  had  been  losing  money  very  heavily,  and  it 
was  absolutely  impossible  for  it  to  undertake 
any  litigation  of  that  kind.  He  was  asked  what 
the  company  already  owed  him,  and  replied  in 
the  neighborhood  of  $9,000  or  $10,000.  He  was 
told  the  company  did  not  have  the  money  and 
could  not  pay  him,  and  thereupon  he  said,  that 
if  the  company  would  pay  him  $5,(X)0,  in  cash 
he  would  cancel  the  indebtedness.  After  some 
reflection  the  president,  Mr.  Mandelbaum,  told 
him  that  the  corporation  woulo  transfer  to  him 
all  rights  it  had  against  the  defendants,  if  he 
would  be  willing  to  accept  it  as  a  satisfaction 
of  the   company's  indebtedness  to  him.     The 
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pUintiif  told  him  that  he  woald  think  it  oyer 
and  give  him  an  answer.  After  a  few  days' 
reflection  the  plaintiff  expressed  a  willingness 
to  accept  the  assignment,  and  was  told  that 
the  board  of  directors  wanted  to  know  whether, 
if  they  made  an  assignment,  the  plaintiff  would 
as  a  part  of  the  consideration  defend  the 
company  and  its  officers  in  case  any  suit  was 
brought  against  them  in  matters  growing  out 
of  their  difficulties  with  the  defendants.  He 
agreed  to  do  this,  and  the  assignment  was 
executed. 

"It  appears,  therefore,  that  the  assignment 
originated,  not  with  the  plaintiff,  but  with  the 
Lake  Shore  Company,  and  that  the  considera- 
tion for  the  agreement  involved  tiie  payment 
of  a  past  indebtedness,  as  well  as  for  future 
services  of  a  professional  character.  It  is  also 
to  be  noted  that  the  invalidity  of  the  assign- 
ment is  set  up,  not  by  the  client,  the  assignor, 
who  has  at  no  time  sought  to  repudiate  it, 
but  by  third  parties,  between  whom  and  the 
plaintiff  no  fiduciary  relations  have  existed.' 


tt 


At  the  conclusion  of  the  evidence  the  de- 
fendants asked  a  directed  verdict  ''on  the 

•asT 
gronnd  that  the  plaintiff  has  *not  shown  title 

to  this  cause  of  action  and  it  now  affirmative- 
ly appears  from  the  evidence  that  the  agree- 
ment under  which  the  plaintiff  assumes  to 
bring  this  suit  is  champertous  and  void." 
Thereupon  the  following  occurred — Mr.  Rog- 
ers representing  the  plaintiff: 

*'Mr.  Rogers:  If  your  honor  is  going  to 
grant  the  motion  for  a  direction  of  a  verdict 
I  will  take  a  formal  objection  to  it,  but  my 
request  is  that  if  your  honor  is  going  to  find 
for  the  defendant,  that  it  be  a  nonsuit  to  the 
plaintiff's  cause  of  action.  I  think  that  is  as 
far  as  your  honor  can  go. 

"The  Court:  You  may  be  right,  but  the  de- 
fendant has  rested  and  moves  for  the  direction 
of  a  verdict,  and  I  am  going  to  pass  on  that 
motion. 

"Mr.  Rogers:  But,  your  honor,  I  submit 
there  aren't  any  questions  of  fact  on  which  to 
go  to  the  jury;  I  submit  the  matter  is  purely 
a  matter  of  law  for  your  honor  to  determine; 
and  I  think  the  question  whether  the  agreement 
is  or  is  not  champertous  is  one  of  law  for  the 
court. 

^'The  Court:  Well,  Mr.  Rogers,  you  may 
either  rest  on  the  motion  of  the  defense  and 
take  an  exception  to  such  ruling  as  I  make, 
if  it  should  be  adverse,  or  you  can  ask  to  go  to 
the  jury.  That  is  entirely  for  you  to  deter- 
mine. 

"Mr.  Rogers:  Well,  if  there  are  any  ques- 
tions of  fact  to  be  disposed  of,  your  honor,  1 
ask  to  go  to  the  jury  upon  the  questions  of 
fact. 

"Mr.  Seabury:  I  think  he  should  specify,  and 
not  put  a  hypothetical  motion. 

"The  Court:  I  cannot  have  any  'ifiai.'  If  you 
think,  under  section  973  of  the  Code,  the  court 
has  no  right  to  make  a  direction,  and  you  are 
right  about  it,  you  will  have  a  good  exception; 
if,  on  the  other  hand,  the  court  is  right,  your 
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exception  will  be  addressed,  not  to  *the  ques- 
tion of  practice,  but  to  the  substantive  ques- 
tions in  the  case. 

"Mr.  Rogers:  Then,  your  honor,  may  I  state 
my  position  on  the  record? 


"The  Court:  Xes,    certainly. 

"Mr.  Rogers:  The  defendant  having  moved 
for  a  direction  in  order  to  preserve  the  plain- 
tiff's rights,  I  beg  leave  to  state  my  position  on 
the  record  with  the  permission  of  the  court. 

''My  understanding  is  that  the  question  is 
one  of  law  to  be  passed  upon  by  the  court  from 
the  facts  adduced.  If,  however,  it  is  neces- 
sary in  order  to  preserve  the  plaintiffs  rights 
that  I  make  a  request  to  go  to  the  jury,  1  ask 
to  go  to  the  jury  upon  the  question  as  to  wheth- 
er or  not  the  plaintiff  took  an  assignment  of 
the  cause  of  action  for  the  intent  and  purpose 
to  begin  an  action  thereon,  and  whether  the  as- 
signment to  him  was  bona  fide  for  an  ante- 
cedent indebtedness. 

"The  Court:  The  court  cannot  take  condi- 
tional offers.  Counsel  is  at  liberty,  if  so  ad- 
vised, to  request  to  go  to  the  jury  and  the 
court  will  rule. 

"Mr.  Rogers:  Then  I  move  for  a  direction, 
your  honor,  for  the  plaintiff,  upon  the  issue 
framed  under  your  honor's  order  on  the  ground 
the  defendant  has  failed  to  make  out  the  de- 
fense set  up  in  the  answer,  to  wit,  that  tne 
plaintiff  purchased  this  cause  of  action— that 
is  the  defense  that  is  set  up— and  I  desire  to 
call  your  honor's  attention  particularly  to  the 
form  of  the  defense  as  pleaded.  The  defense 
that  this  plaintiff's  title  is  void  because  he 
purchased  this  cause  of  action  with  the  intent 
to  sue  thereon.  It  now  appears  uncontradicted, 
from  the  evidence,  that  instead  of  having  pur- 
chased this  cause  of  action,  it  was  assigned 
to  him  under  a  bona  fide  assignment  for  an 
antecedent  indebtedness  owing  to  him  for  serv- 
ices which  he  had  performed  for  the  corpora- 
tion. 

*'The  Court:     Both  sides  having  moved  for 
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a  direction  *of  a  verdict,  I  find  as  a  fact  that 
the  plaintiff  purchased  this  cause  of  action  with 
intent  to  sue  thereon. 

"I  find,  as  a  fact,  also,  that  the  so-called  as- 
signment, Plaintiff's  Exhibit  No.  1,  was  exe- 
cuted by  the  Lake  Shore  Company,  through  its 
officers,  pursuant  to  action  at  a  special  meet- 
ing of  the  board  of  directors." 

A  verdict  for  the  defendants  was  directed 
and  judgment  entered  thereon.  The  Circuit 
Court  of  Appeals  declared  Itself  concluded 
by  the  trial  court's  finding  "that  the  plaintiff 
purchased  this  cause  of  action  with  intent  to 
sue  thereon,"  and  held: 

"We  must  dispose  of  this  case  upon  the 
theory  that  the  plaintiff  did  not  in  fact  take 
this  assignment  to  extinguish  a  precedent  debt 
but  that  he  purchased  it  for  the  purpose  of  su- 
ing upon  it;  that  he,  an  attorney  at  law,  pur- 
chased from  his  client  for  $5,000  a  cause  of 
action  which  he  values  at  $760,000.  The  ques- 
tion we  must  answer  therefore  is  whether  the 
law  sanctions  such  a  transaction  between  par- 
ties standing  in  the  confidential  relation  of  at- 
torney and  client.  We  are  satisfied  that  the 
common  law  does  not  sanction  it." 

Among  other  things  counsel  for  plaintiff  in 
error  now  Insist  that — 

"If  there  were  any  questions  of  fact  to  be  de- 
cided or  divergent  inferences  of  fact  to  be  made 
the  District  Court  erred  in  not  submittinf 
them  to  the  jury." 


1020)  CmOAGO,  M.  &  ST.  P.  BY.  CO.  y.  DES  MOINES  UNION  BY.  CO.  gl 

(41  8iip.Ct.) 

Tbe  point  Is  well  taken.  ,  as  to  the  property,  the  objects,  and  the  benefi- 


Stateroents  by  plalntilTs  counsel  made  it 
sufficiently  plain  that  while  he  sought  an  in- 
structed verdict  he  also  requested  to  go  to 
the  Jury  if  the  court  held  a  contrary  view 
concerning  the  evidence.  In  the  circumstanc- 
es disclosed  we  think  the  request  was  ade- 
quate and  timely  under  former  opinions  of  this 
court  Empire  State  Cattle  Co.  v.  Atchison, 
Topeka  &  Santa  F6  Ry.  Co.,  210  U.  S.  1,  8,  28 
Sup.  Ct.  607,  52  L.  Ed.  831,  15  Ann.  Cas.  70 ; 
Sena  v.  American  Turquois  Co.,  220  U.  S.  497, 
601,  31  Sup.  Ct  488,  55  L.  Ed.  559;  Schmidt 
V.  Bank  of  Commerce,  234  U.  S.  64,  66,  34 
Sup.  Ct  730,  58  L.  Ed.  1214;  Williams  v. 
Vreeland,  250  U.  S.  295,  298,  89  Sup.  Ct  438, 
63  li.  Ed.  989,  3  A.  L.  R.  1038.  It  should  have 
been  granted.    Clearly  some  substantial  evi- 
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dence  strongly  ^tended  to  show  that  the  as- 
signment was  taken  in  extinguishment  of  an 
existing  indebtedness  and  not  for  mere  spec- 
ulation upon  the  outcome  of  intended  litiga- 
tion. 

The  Judgment  below  must  be  reversed  and 
the  cause  remanded  to  the  District  Court  for 
further  proceedings  in  conformity  with  this 
opinion. 


ciaries,  and  though  a  trust,  the  subject  of  which 
is  a  legal  interest  in  property,  is  not  perfectly 
created  unless  the  legal  title  to  the  property  is 
vested  in  the  trustee,  the  trust  agreement  need 
not  be  stated  in  the  instrument  conveying  that 
title  to  the  trustee. 

3.  Rallroails  ^s»  1 39— Contract  between  trustee 
terminal  company  and  beneficiary  railways 
held  not  to  defeat  trust. 

A  contract  between  a  terminal  company  and 
the  railway  companies  for  whom  it  held  the 
terminal  property  in  trust,  providing  for  the 
issuance  of  bonds  for  the  cost  of  the  property 
and  of  stock  in  the  terminal  company  to  the 
raUway  companies  in  proportion  to  their  in- 
terest in  the  trust  company  and  for  the  pay- 
ment of  the  expenses  of  operating  the  property, 
though  it  modified  the  original  trust  agreement, 
does  not  terminate  the  trust  under  which  the 
railways  were  to  have  the  use  of  the  property 
on  paying  the  expenses  of  operating  it,  so  that 
there  could  be  no  profits  for  distribution  to  the 
stockholders  of  the  terminal  company. 


(164  U.  8.  196) 

CHICAGO,  M.  &  ST.  P.  RY.  CO.  et  al.  v.  DES 
MOINES  UNION  RY.  CO.  et  al. 

DES  MOINES  UNION  RY.  CO.  et  al.  v.  CHI- 
CAGO, M.  &  ST.  P.  RY.  CO.  et  al. 

(Argued  March  23  and  24,  1920.    Decided 

Dec  6,  1920.) 

Nos.  66,  67. 

1.  Railroads  ^s>l39  —  Modlfloatlon  of  trust 
agreement  for  railway  terminal  held  not  to 
tarmlnato  trust. 

Where  three  railways  entering  a  dty  agreed 
to  establish  a  joint  terminal,  and  provided  that 
the  terminal  property  should  be  held  in  trust, 
and  that  a  depot  company  might  be  incorpo- 
rated, the  subsequent  ^corporation  of  a  com- 
pany to  control  the  entire  terminal,  and  not 
merely  the  depot,  but  which  by  its  articles  of 
incorporation  was  to  operate  the  property  in 
conformity  with  the  trust  agreement,  and  the 
conveyance  of  the  terminal  property  to  such  a 
corporation  to  enable  it  to  manage  and  control 
the  terminal,  though  a  modification  of  the  orig- 
inal agreement,  did  not  change  its  nature  or 
invest  the  terminal  company  with  absolute  titla 

2.  Trusts  ^=>25(l)  —  Need  not  bo  created  by 
partloular  words  or  In  deed  oonveylng  prop- 
erty. 

No  particular  form  of  words  is  needed  to 
create  u  trust,  if  there  be  reasuuable  certuiuty, 


4.  Railroads  ^=s>  1 39— OfRoers  of  trustee  termi- 
nal company  sustained  fiduciary  relatloji  to 
beneficiaries. 

The  fiduciary  character  of  a  terminal  com- 
pany, which  held  the  property  in  trust  for  the 
railways  using  the  terminal,  extended  to  the 
ofllcers  and  directors  and  to  all  others  con- 
cerned in  the  management  of  the  terminal  com- 
pany, charging  them  with  the  duty  to  uphold 
the  trust,  and  prohibiting  them  from  reaping  a 
personal  advantage  at  the  expense  of  the  ben- 
eficiaries. 

5.  Railroads  ^=s>l39— Sale  of  stock  In  trustee 
terminal  company  by  beneficiaries  held  not  to 
estop  claim  of  trust. 

Where  a  railway  company,  which  was  bene- 
ficiary of  the  trust  by  which  a  terminal  com- 
pany held  terminal  property,  sold  stock  for  a 
valuable  consideration  to  officers  of  the  termi- 
nal company,  who  had  knowledge  of  the  trust, 
to  enable  the  latter  to  sell  an  interest  in  the 
company  to  some  other  railway  capable  of  par- 
ticipating in  the  use  of  the  terminal,  the  rail- 
way company  was  not  thereby  estopped  from 
enforcing  the  trust  against  the  terminal  com- 
pany. 

6.  Railroads  «s»l39  —  Notice  that  ofllosrs  of 
trustoo  terminal  company  dalm  stoek  held  not 
to  sstop  purohaser  of  beneficlaiys  Interest 
from  assarting  trust 

The  fact  that  a  railroad  company,  which 
purchased  another  company  having  a  beneficial 
interest  in  a  trust  covering  terminal  property, 
had  notice  that  the  officers  of  the  terminal  com- 
pany were  claiming  a  portion  of  the  stock  in 
that  company,  does  not  prevent  the  purchasing 
company  from  enforcing  the  trust. 

7.  Railroads  ^=>I39— Ofllcsrs  not  presumed  to 
have  authority  to  release  trust  In  terminal 
property. 

Executive  and  managing  officers  of  railroad 
corporations,  which  had  the  beneficial  interest 
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in  terminal  property  held  in  trust  by  a  terminal 
company,  are  not  presumed  by  virtue  of  their 
offices  to  have  authority  to  bind  their  companies 
to  a  release  of  the  trust,  so  that  a  contract  ef- 
fecting such  release  is  not  binding  on  the  rail- 
road companies,  in  the  absence  of  evidence  of 
authority  or  ratification  by  them,  especially 
where  it  appeared  that  the  officers  and  agents 
executing  the  contract,  through  mistake  as  to 
the  legal  effect  of  previous  contracts,  thought 
they  were  merely  giving  effect  to  a  changed  sit- 
uation already  accomplished  by  the  previous 
contracts. 

8.  Railroads  «s>  1 39— Assertion  by  trustee  ef 
title  not  inconsistent  with  trnet  In  terminal 
property  does  not  evidence  termination  of 
trust. 

The  fact  that  a  terminal  company,  which 
held  title  to  the  terminal  property  in  trust  for 
railroad  companies  using  it,  had  executed  con- 
tracts, conveyances,  and  mortgages  in  which  it 
asserted  ownership  of  the  property  without 
qualification,  does  not  evidence  a  termination 
of  the  trust,  where  none  of  the  instruments 
were  in  any  wise  inconsistent  with  the  trust, 
but  all  were  made  in  the  course  of  the  admin- 
istration of  the  trust,  or  dealt  with  legal  titles 
only. 

9.  Railroads  <&=»I39  —  Negligence  of  benefl- 
oiarles  does  not  permit  officers  of  trustee 
holding  terminal  property  to  acquire  benefits. 

The  mere  inattention  of  beneficiaries  of  the 
trust,  even  amounting  to  negligence,  whereby 
officers  of  the  trustee  corporation  had  acquired 
a  dominant  interest  in  the  trust  property,  which 
in  effect  defeated  the  trust,  was  not  sufficient 
to  discharge  the  trust,  if  it  does  not  amount  to 
estoppel  or  laches. 

10.  Railroads  ^=:>  1 39— Beneficiaries  held  not  to 
have  misled  officers  of  trustee  holding  termi* 
nal  property,  so  as  to  create  estoppel. 

Beneficiaries  of  trust  agreement  are  not 
estopped  to  assert  the  trust  by  transactions  in 
the  stoclt  of  the  trustee  corporation  with  the 
officers  of  the  trustee,  who  had  full  knowledge 
of  the  trust  agreement,  so  that  the  officers 
could  not  claim  to  have  been  misled  by  the  acts 
of  the  beneficiaries. 


II.  Railroads  <d=> 1 39— Beneficiaries  of  trust  In 
terminal  property  held  not  to  have  lost  rights 
by  laches. 

The  acquiescence  by  the  managing  officers 
of  railroads  holding  the  beneficial  interest  in 
property  conveyed  to  a  terminal  corporation  in 
trust  in  the  election  of  directors  of  the  trust 
company  in  conformity  with  an  unauthorized 
agreement  which  defeated  the  trust  does  not 
amount  to  laches,  so  as  to  defeat  the  right  to 
enforce  the  trust  as  against  the  officers  of  the 
trustee  corporation,  who  had  acquired  an  in- 
terest in  its  capital  stock,  where  the  possession 
and  management  of  the  trust  property  was  con- 
sistent with  a  continued  recognition  of  the  trust 
until  shortly  before  the  bill  was  filed,  and  not 
until  then  did  the  trustee  and  its  stockholders 
contend  that  the  trust  had  been  repudiated. 


12.  Railroads  <s=»t39— Offlcera  of  trustee  cor- 
poration required  to  surrender  stock  In  ter- 
minal property  Inconsistent  with  fiduciary  re- 
lationship. 

Where  terminal  property  was  conveyed  to 
a  terminal  corporation  in  trust  for  the  rail- 
roads using  it,  who  were  to  have  the  use  of 
it  on  payment  of  the  expenses  of  maintenance 
and  operation,  and  who  were  originally  entitled 
to  the  stock  of  the  terminal  company,  offi- 
cers of  the  terminal  company,  who  had  ac- 
quired a  controlling  interest  in  the  stock  in 
breach  of  their  fiduciary  relations,  can  be  com- 
pelled to  surrender  the  stock  for  cancellation 
on  repayment  of  the  amount  paid  therefor, 
with  interest,  so  as  to  prevent  the  danger  of 
the  stock  coming  into  the  hands  of  innocent 
purchasers  and  to  give  the  beneficiaries  the 
right  to  control  the  trustee  corporation,  to 
which  their  interests  entitled  them. 

13.  Railroads  «=>  1 39— Beneficiaries  of  trnst  In 
terminal  property  held  entitled  to  eurpius 
earnings  of  trustee  corporation. 

Where  a  terminal  company,  which  held  the 
property  in  trust  for  the  railroads  using  it,  had 
a  contract  whereby  the  beneficiaries  were  to  pay 
the  expense  of  operating  the  terminal  on  the 
basis  of  the  traffic  of  each  of  them,  after  ap- 
plying the  receipts  from  other  railroads  using 
the  terminal,  the  beneficiaries  are  also  en- 
titled to  recover  from  the  terminal  company 
amounts  received  by  it  from  switching  charges 
and  lease  of  privileges,  which  it  had  not  de- 
ducted from  the  expense  of  operation. 

14.  Appeal  and  error  <9=>90l— Party  complain- 
ing of  decree  must  furnish  data  necessary  to 
decision  thereon. 

Parties  who  assigned  error  to  a  decree  re- 
quiring payment  of  surplus  earnings  to  the  op- 
posite party  cannnot  ask  to  have  the  decree  re- 
versed as  to  part  of  the  surplus  earnings  ap- 
plied to  the  cash  purchase  of  property  for  the 
benefit  of  the  other  parties,  where  they  did  not 
furnish  the  data  necessary  to  determine  the 
amount  so  applied. 

On  Writs  of  Certiorari  to  the  Clicait  Court 
of  Appeals  for  the  Eighth  Circuit 

Suit  in  equity  by  the  Chicago,  Milwaukee 
&  St  Paul  Railway  Company  and  the  Wa- 
bash Hallway  Company  against  the  Dps 
Moines  Union  Railway  Company  and  oth- 
ers to  enforce  an  asserted  trust  in  certain 
property  and  to  recover  surplus  earnings 
from  that  property.  On  appeal  by  both  par- 
ties from  the  decree  of  the  District  Court, 
the  Circuit  Court  of  Appeals  found  the  de- 
fendant company  the  owner  of  the  property 
free  of  the  trust,  but  awarded  the  surplus 
earnings  to  complainants  (254  Fed.  927,  168 
C.  C.  A.  289),  and  both  parties  bring  cer- 
tiorari. Decree  as  to  trust  reversed,  and 
that  as  to  surplus  earnings  aflEirmed,  and 
cause  remanded  to  District  Court  for  fur- 
ther proceedings. 
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^Messrs.  Robert  J.  Gary  and  Burton  Han- 
son, both  of  Chicago,  111.,  James  L.  Minnls, 
of  St.  Louis,  Mo.,  John  C.  Cook,  of  Cedar 
Rapids,  Iowa,  and  Winslow  S.  Pierce,  of 
New  York  City,  for  Chicago,  M.  &  St  P. 
Ry.  Co.,  and  others. 

Messrs.  James  L.  Parrish,  of  Des  Moines, 
Iowa,  and  Frederick  W.  Lehmann,  of  St 
Louis,  Mo.,  for  Des  Moines  Union  Ry.  and 
others. 

Mr.  Justice  PITNEY  delivered  the  opin- 
ion of  the  Court 

This  was  a  suit  in  equity  brought  in  the 
year  1907  hi  the  Circuit  (now  District) 
Court  of  the  United  States  for  the  Southern 
District  of  Iowa  by  the  Chicago,  Milwaukee 
&  St  Paul  Railway  Company  and  the  Wa- 
bash Railroad  Company  agahist  the  Des 
Moines  Union  Railway  Company.  By  an 
amended  bill  the  individual  defendants, 
Frederick  M.  HubbeU,  Frederick  C.  Hubbell, 
and  th^  firm  of  F.  M.  Hubbell  &  Son,  were 
brought  In,  and  afterwards  the  Wabash  Rail- 
way Company,  having  succeeded  to  the  rights 
of  the  Wabash  Railroad  Company,  was  sub- 
stituted as  a  complainant  in  it»  stead.  Ju- 
risdiction depended  entirely  upon  diverse 
citizenship  of  the  parties. 

Complainants  own  and  operate  lines  of 
raUroad  extending  to  the  city  of  Des  Moines, 
lovTa,  and  connecting  there  with  a  Joint 
terminal  property,  legal  title  to  which  is 
held  by  the  defendant  Des  Moines  Union  Rail- 
way Company  (hereinafter  called  for  conveni- 
ence the  terminal  company),  in  which  com- 
plainants hold  a  minority  of  stock,  the  Wa- 
bash  Company  an  eighth,   the  other  com- 

•aoo 
plalnant  a  quarter,  •while  the  Messrs.  Hub- 
bell hold  five-eighths.  Complainants  assert 
that  the  terminal  company  holds  its  prop- 
erty in  trust  for  their  use,  and  that  they 
are  the  sole  beneficial  owners,  having  an 
equitable  tenancy  in  common,  and  being  en- 
titled to  the  Joint  use  of  the  property  in  per- 
petuity, exclusive  except  as  other  railroads 
may  be  admitted  to  participate  in  such  use 
with  their  consent  This  is  the  principal 
matter  in  controversy.  Intimately  connected 
with  it  is  the  question  of  the  validity  as 
against  complainants  of  the  Messrs.  Hub- 
bell's  claim  to  ownership  of  five-eighths  of 
the  capital  stock.  A  subordinate  issue  re- 
lates to  the  disposition  of  what  are  called 
"surplus  earnings,"  acquired  by  the  terminal 
company  trom  outside  parties  during  the 
operation  of  the  terminal  under  an  agreement 
made  in  ^e  year  1889  between  the  terminal 
company  and  the  predecessors  of  complain- 
ants and  which  expired  in  1918. 

Complainants  base  their  principal  conten- 
tion upon  a  trust  alleged  to  have  been  es- 
tablished under  and  pursuant  to  an  agree- 
ment made  January  2,  1882,  between  three 
companies  then  engaged  in  the  construction 
of   as  many   railroads   converging  at   Des 


Moines,  and  through  the  incorporation  of 
the  terminal  company  in  the  year  1884  for 
the  express  purpose  of  acting  as  trustee  for 
the  three  companies,  and  the  conveyance  to 
it  by  them  of  the  terminal  property,  followed 
by  the  working  agreement  of  1889,  from  all 
of  which  it  is  contended  that  the  terminal 
company  has  from  the  beginning  held  and 
still  holds  all  its  property  subject  to  a  trust 
under  which  the  three  railroad  companies 
and  their  successors  and  assigns,  and  such 
other  railroad  companies  having  lines  ter- 
minating at  Des  Moines  as  may  be  admitted 
with  their  consent,  are  entitled  to  have  the 
terminal  property  maintained  and  operated 
for  their  use  and  benefit  at  the  actual  cost 
of  the  terminal  service  performed.  Com- 
plainant   Chicago,    Milwaukee    &    St    Paul 
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Railway  Company  is  the  remote  ^successor 
of  two  of  the  three  companies,  owning  what 
may  be  called  the  Northern  and  the  North- 
western lines.  Complainant  Wabash  Rail- 
way Company  is  the  remote  successor  of  the 
original  company  that  owned  the  third, 
which  may  be  called  the  St.  Louis  line. 

The  bill  of  complaint  prayed  for  a  decree 
declaring  and  establishing  the  trust,  an  ac- 
counting for  all  income  and  profits  received 
by  the  terminal  company  for  switching  or 
handling  traffic  at  the  terminal  for  com- 
panies other  than  complainants  and  their 
predecessors,  and  for  rentals  of  real  estate 
and  the  like,  and  specifically  and  generally 
for  other  appropriate  relief.  The  defenses 
set  up  in  the  answer  and  attempted  to  be 
supported  by  the  proofs  are,  briefiy,  that 
by  the  deeds  of  conveyance  made  to  the 
terminal  company  it  took  title  not  as  trustee 
but  absolutely  and  for  its  own  sole  use  and 
benefit;  that  whatever  relation  may  have 
arisen  from  the  provisions  of  the  original 
articles  of  incorporation,  whether  fiduciary 
or  merely  contractual,  was  substantially 
modified,  and  if  fiduciary  terminated,  by 
amendments  adopted  April  8,  1890,  alleged 
to  have  been  thereafter  recognized  by  com- 
plainants and  their  predecessors  as  valid 
and  so  treated  by  defendants  and  all  others 
concerned;  that  complainants  by  their  con- 
duct and  that  of  their  predecessors  are  es- 
topped from  setting  up  the  equitable  title 
alleged,  and  have  been  guilty  of  laches  bar- 
ring relief  In  equity;  hence  that  they  are 
not  entitled  to  assert  any  right  or  interest 
in  the  terminal  property  except  such  as 
arises  from  their  ownership  of  a  portion  of 
the  stock  of  the  terminal  company  and  from 
the  provisions  of  the  agreement  of  1889; 
and  that  by  the  proper  construction  of  that 
agreement  the  so-called  surplus  earnings  are 
the  property  of  the  terminal  company  and 
not  of  complainants. 

Upon  final  hearing  the  District  Court  made 
a  decree  from  which  both  sides  appealed  to 

the  Circuit  Court  of  Appeals,  where  it  was 

•aoa 
held  (one  Judge  dissenting)  that  *the  termJniU 


84 


41  SUPREME  COURT  REPORTER 


(Oct  Term, 


company  had  complete  and  absolute  title  to 
the  terminal  property;  that  complainants, 
except  as  holders  of  its  stock  or  bonds,  had 
no  interest  in  it,  nor  voice  in  the  control  or 
management;  that  by  the  true  construction 
of  the  1889  agreement  complainants  were  en- 
titled to  the  surplus  earnings  until  May  1, 
1918,  and  that  thereafter  the  rights  of  the 
parties  respecting  the  use  of  the  terminal 
were  only  such  as  sprang  from  their  nature 
as  carriers  and  their  physical  and  business 
relations  to  each  other  and  to  the  terminal; 
by  reason  of  which  the  terminal  company 
must  furnish  them  with  reasonable  terminal 
facilities  at  reasonable  charges  to  be  agreed 
upon,  or  in  default  of  agreement  to  be  fixed 
by  the  proper  public  tribunal.  254  Fed.  927, 
168  C.  C.  A.  289. 

Cross-writs  of  certiorari  bring  the  result- 
ing decree  here  for  review. 

The  facts  are  intricate,  and  the  evidence 
so  voluminous  that  any  detailed  recital  of 
It  would  be  unduly  tedious.  It  is  sufficiently 
referred  to  in  the  prevailing  and  dissenting 
opinions  delivered  in  the  Circuit  Court  of 
Appeals,  and  we  will  content  ourselves  with 
touching  upon  the  salient  points.  The  case 
Involves  no  abstruse  legal  or  equitable  doc- 
trine; the  application  of  familiar  principles 
to  the  facts  as  they  are  developed  will  direct 
us  to  the  proper  outcome. 

The  agreement  of  January  2,  1882,  was 
made  between  the  three  railroad  companies 
and  two  individuals  in  whose  names  certain 
titles  had  been  taken  for  the  benefit  of  the 
companies.    Its  principal  provisions  were: 

That  terminal  facilities  in  Des  Moines  should 
be  purchased,  constructed,  and  maintained  at 
the  joint  expense  of  the  three  companies  and 
held  and  used  in  common;  that  the  expense  of 
acquisition  should  be  borne  one-half  by  the  St. 
Louis  Company,  one-quarter  by  each  of  the 
others;  '*that  a  depot  company  may  be  organ- 
ized and  may  take  permanent  charge  of  the 
property  upon  the  terms  herein  set  forth,  and 
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^that  said  company  may  issue  and  deliver  to  the 
companies,  parties  hereto,  its  mortgage  bonds 
to  the  amount  of  their  respective  portions  of 
the  cost  of  the  said  purchases  and  improve- 
ments. ^  *  ^  The  title  to  said  property 
shall  be  and  remain  in  a  trustee  to  be  named 
by  agreement  of  said  companies,  but  subject  to 
the  joint  use  and  occupation  of  all  of  said  rail- 
way companies  upon  the  terms  herein  de- 
scribed." 

The  St.  Louis  Company  was  to  be  charged 
with  police  control,  supervision,  and  main- 
tenance of  the  terminal,  and  the  expense 
thereof  (including  taxes)  apportioned  be- 
tween it  and  the  other  companies  according 
to  the  use  they  should  respectively  make  as 
evidenced  by  the  wheelage ;  spur  tracks  were 
to  be  built  connecting  the  terminal  with 
factories  and  other  sources  of  trade  in  and 
about  the  dty,  but  if  either  of  the  companies 
should  deem  the  construction  of  any  such 
track  not  advantageous  the  question  of  con- 


structing it  and  which  of  the  three  compan- 
ies should  pay  for  it  was  to  be  determined 
by  arbitration ;  any  railroad  company  having 
a  line  not  extending  to  Des  Moines,  but  hav- 
ing effected  an  arrangement  for  running  its 
trains  into  the  city  over  the  line  of  either 
of  the  three  companies,  was  to  be  entitled  to 
the  use  of  the  terminal  facilities  upon  paying 
a  fair  sum  for  rental  and  a  proportion  of 
the  maintenance  account,  the  rental  to  inure 
to  the  three  companies  in  the  same  propor- 
tion as  the  original  outlay,  and  the  sum  due 
for  maintenance  to  be  determined  in  the 
same  manner  as  in  the  case  of  the  threa 
companies;  railroad  companies  having  lines 
extending  into  Des  Moines  might  be  admit- 
ted to  the  use  of  the  terminal  by  agreement 
of  all  three  companies;  differences  arising 
under  the  agreement  were  to  be  referred  to 
arbitration. 

The  terminal  company  was  organized  by 
representatives  of  the  three  companies  under 
articles  of  incorporation  dated  December  10, 
1884,  which  recited  the  1882  contract  in 
full,  with  special  emphasis  upon  the  pro- 
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vision  that  a  *depot  company  might  be  organ- 
ized to  take  permanent  charge  of  the  prop- 
erty, and  declared  that  the  new  company 
was  organized  for  this  purpose  as  well  as 
others  that  were  expressed.  The  articles 
contained  apt  provisions  to  comply  with  the 
laws  of  the  state  of  Iowa  so  as  to  enable 
it  to  construct,  own,  and  operate  a  railway 
in,  around,  and  about  the  city,  with  depots 
and  everything  else  useful  and  convenient 
for  the  operation  of  railways  at  the  terminal 
point,  and  with  all  the  powers  conferred 
upon  corporations  for  pecuniary  profit  Its 
corporate  existence  was  to  continue  for  60 
years,  with  the  right  of  renewal.  It  was  ex- 
pressly declared: 

"All  the  powers  exercised  by  this  company 
shall  be  in  accordance  with  the  terms  and  spirit 
of  the  aforesaid  contract  entered  into  on  the  2d 
day  of  January,  A.  D.  1882." 

There  was  a  provision  that  the  written  as- 
sent of  the  three  companies  should  be  neces- 
sary before  the  terminal  company  should 
lease  or  otherwise  dispose  of  the  use  of  any 
part  of  Its  franchises  to  any  other  railroad 
company.  The  capital  stock  was  to  be  $1,- 
000,000,  divided  into  shares  of  $100  each,  and 
paid  In  as  the  board  of  directors  might  de- 
termine, with  authority  to  the  board  to  re- 
ceive in  payment  the  property  and  franchises 
in  Des  Moines  held  by  the  three  companies 
and  their  trustees.  Four  members  of  the 
board  of  directors  were  to  be  nominated  by 
the  St  Louis  Company,  two  members  by 
each  of  the  other  proprietary  companies,  and 
no  stockholder  to  be  eligible  for  member- 
ship in  the  board  unless  so  nominated.  This 
provision  to  apply  to  and  be  enjoyed  by  any 
grantee  or  assignee  of  either  of  the  three 
companies.     No    contract,   lease,   or   other 
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agreement  amounting  to  a  pennanent  charge 
upon  the  property  of  the  corporation  to  be 
entered  into  unless  first  approved  by  the 
three  companies  or  their  assigns  and  by 
more  than  three-fourths  of  all  the  stockhold- 
-ers. 

January  1, 1885,  each  of  the  three  compan- 
ies held  a  stockholders*  meeting,  at  which 

*ao6 
-formal  resolutions  were  ♦adopted  reciting  the 
<!ontract  of  January  2,  1882,  and  the  organ- 
ization of  the  terminal  company  as  contem- 
•plated  in  that  contract  and  in  order  to  carry 
out  its  purpose;  each  company  thereby 
accepting  and  ratifying,  so  far  as  its  Inter- 
ests were  affected,  the  articles  of  incorpora- 
tion of  the  terminal  company  as  In  substan- 
'tial  accord  and  compliance  with  the  terms 
jind  conditions  of  the  contract,  and  authoriz- 
ing Its  officers  to  transfer  to  the  new  com- 
t)any  all  its  right,  title,  and  interest  in  the 
terminal  property  in  exchange  for  a  proper 
•share  of  the  bonds  and  stock  of  the  terminal 
•company. 

On  the  same  day  the  board  of  directors 
-of  the  terminal  company  adopted  resolutions 
accepting  the  transfer,  management,  and  op- 
eration of  the  terminal  property,  appointing 
a  committee  to  confer  with  the  three  rail- 
road companies  with  respect  to  the  terms  and 
price  at  which  the  terminal  property  and 
franchises  should  be  conveyed-  to  it,  and  to 
procure  from  them  "such  conveyance  and 
transfer  as  may  be  necessary  to  fully  invest 
this  company  with  the  title,  control  and 
management  of  said  properties  provided  for 
In  said  contract  of  January  2,  1882."  and 
authorizing  the  issue  of  all  its  capital  stock 
and  not  exceeding  $500,000  of  bonds  to  be 
secured  by  mortgage  of  the  properties  so 
to  be  conveyed;  the  bonds  and  stock  to  be 
tised  in  paying  for  the  property,  maintain- 
ing, operating,  and  improving  it,  and  pur- 
•chasing  other  property  necessary  to  carry 
out  the  objects  of  the  company. 

Due  apparently  to  the  financial  embar- 
rassment of  the  original  Wabash  Company, 
-which  dominated  the  St.  Louis  and  the 
T^orthwestem,  terminal  matters  remained  in 
abeyance  until  November,  1887,  when  deeds 
were  authorized,  and,  between  that  time 
and  the  following  April,  were  made  by  the 
■companies  and  the  individual  trustees  with 
the  effect  of  vesting  in  the  terminal  company 
•complete  legal  title  to  the  properties  that 

bad  been  acquired  for  the  purpose  of  es- 

#ao6 
tablishing  the  terminal.   The  ^deeds  were  ab- 

-Bolnte  in  form.  The  terminal  company  by 
amendment  of  its  articles  increased  its  capi- 
tal stock  from  $1,000,000  to  $2,000,000,  and 
authorized  the  making  of  a  mortgage,  which 
afterwards  was  given  as  of  date  November 
1«  1887,  to  the  Central  Trust  Company  of 
New  York  as  trustee,  to  secure  an  issue  of 
•$800,000  of  6  per  cent  bonds  for  the  purpose 
•of  paying  for  its  property  and  completing 
Improvements  thereon;  the  mortgage  cover- 


ing all  its   real  estate,   rolling-stock,   etc., 
then  owned  or  thereafter  to  be  acquired. 

Until  May  1,  1888,  the  terminal  property 
continued  to  be  operated  by  the  St.  Louis 
Company  under  the  original  agreement;  on 
that  date  the  terminal  company  took  posses- 
sion, and  ever  since  then  has  continued  to 
operate  It  and  render  terminal  service  there- 
on to  the  three  railroad  companies  and  their 
successors,  as  well  as  to  other  companies  ad- 
mitted from  time  to  time  under  special  agree- 
ments. 

Upon  a  review  of  all  the  evidence,  constru- 
ing the  writings  in  the  light  of  the  circum- 
stances and  the  manifest  purpose  and  in- 
tent of  the  parties,  we  are  clear  that  the 
effect  of  the  transactions  thus  fax  recounted 
was  to  establish  a  trust  in  the  full  and 
proper  sense  of  the  word,  the  terminal  com- 
pany being  invested  as  trustee  with  complete 
legal  titie,  but  without  beneficial  ownership, 
and  subject  to  a  duty  to  maintain  and  operate 
the  property  and  exercise  all  of  its  corporate 
powers  for  the  common  use  and  benefit  of  the 
three  railroad  companies,  their  successors 
and  assigns,  and  such  other  companies  as 
might  be  admitted  by  them  to  a  proprietary 
participation  in  the  terminal. 

[1]  The  gist  of  defendants'  argument  to 
the  contrary  is  that  the  incorporation  of  the 
terminal  company  and  the  conveyance  of  the 
property  to  it  by  deeds  absolute  in  form 
manifested  a  substantial  change  of  plan  from 
that  embodied  in  the  contract  of  January  2, 

•aoT 
1822;  stress  being  laid  *upon  the  fact  that 
the  powers  of  a  terminal  railway  company 
as  acquired  under  the  articles  of  incorpora- 
tion were  much  more  extensive  than  those 
of  a  depot  company,  and  it  being  contended 
that  the  provisions  of  the  articles  respecting 
the  control  of  the  terminal  company  and  the 
resolutions  providing  for  the  transfer  of  the 
property  to  it,  the  form  of  the  deeds  them- 
selves, and  the  issuance  of  stock  and  bonds 
to  the  proprietary  companies  in  payment, 
demonstrated  a  purpose  to  invest  the  termi- 
nal company  with  titie  for  all  purposes.  But 
the  main  object  of  establishing  a  joint  termi- 
nal at  the  common  expense  and  for  the  com- 
mon use  of  the  three  companies  and  to  re- 
tain their  proprietary  interest  in  it  while 
confiding  its  maintenance  and  operation  to 
their  trustee  is  so  manifest  that  all  the  pro- 
ceedings are  properly  to  be  construed  as  de- 
signed to  give  effect  to  it,  and  seeming  incon- 
sistencies and  ambiguities  resolved  accord- 
ingly. The  provision  of  the  articles  that  '^U 
the  powers  exercised  by  this  company  shall 
be  in  accordance  with  the  terms  and  spirit 
of  the  aforesaid  contract"  is  not  merely  con- 
tractual, but  amounts  to  a  declaration  of 
trust  and  together  with  the  other  evidence 
shows  clearly  that  the  powers  were  procured 
from  the  state  expressly  to  enable  the  com- 
pany the  better  to  fulfill  the  purposes  of  its 
existence  as  such  trustee*  and  not  to  set  it 
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up  In  business  on  Its  own  account.  The  sub- 
stitution of  tbe  terminal  company  with  more 
elaborate  powers  in  place  of  the  depot  com- 
pany contemplated  at  the  beginning  shows 
a  development  and  modification  of  the  orig- 
inal plan,  but  no  departure  or  substantial 
change.  The  particular  stipulations  contain- 
ed in  the  articles  respecting  the  control  of 
the  terminal  company  were  Intended  not  as 
a  substitute  for  but  as  safeguards  of  the 
trust.  The  absolute  form  of  the  conveyances, 
and  the  Issuance  of  stock  and  bonds  "in 
payment,"  were  intended  to  give  credit  to 
the  company  in  Its  dealings  with  outside 
parties  and  to  render  its  bonds  more  readily 
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salable;  but  they  constituted  the  *mere mech- 
anism for  carrying  into  efiTect  the  main  pur- 
pose of  the  parties,  and  as  between  them 
were  controlled  by  that  purpose  and  by  the 
articles  and  resolutions  that  manifested  an 
express  declaration  of  the  trust  All  the  cir- 
cumstances, and  what  we  have  quoted  from 
the  resolution  of  the  terminal  company  di- 
rectors, show  that  the  title  was  conveyed  for 
the  purpose  of  enabling  that  company  to 
control  and  manage  the  terminal  in  further- 
ance of  the  objects  of  the  1882  agreement 

[2]  It  needs  no  i)artlcular  form  of  words 
to  create  a  trust,  so  there  be  reasonable  cer- 
tainty as  to  the  property,  the  objects,  and 
the  beneficiaries.  Colton  v.  Golton,  127  U.  S. 
300,  310.  8  Sup.  Gt.  1164,  32  L.  Ed.  138.  But 
if,  as  here,  the  subject  of  the  trust  be  a 
legal  interest  in  property  and  capable  of 
legal  transfer,  the  trust  is  not  perfectly 
created  unless  the  legal  Interest  be  actually 
vested  In  the  trustee.  Adams  v.  Adams,  21 
Wall.  185.  192,  194,  22  L.  Ed.  504.  Hence 
the  necessity  in  this  case  of  deeds  conveying 
the  fee  to  the  terminal  company.  But  It  is 
not  necessary  that  the  trust  be  expressed  in 
the  same  Instrument  that  transfers  the  title. 
Various  Instruments  may  be  read  together 
in  order  to  ascertain  the  Intention  to  estab- 
lish one.  Lorlng  v.  Palmer,  118  U.  S.  321, 
840,  6  Sup.  Ct  1073,  30  L.  Ed.  211. 

[3]  The  agreement  of  May  10,  1889,  be- 
tween the  terminal  company  of  the  first  part 
and  the  three  proprietary  comxMinies  of  the 
second  part  fixed  the  terms  upon  which  the 
property  should  be  managed  and  the  termi- 
nal service  performed  for  a  period  of  30 
years  to  date  from  May  1,  1888.  It  consti- 
tuted a  working  arrangement  for  that  period, 
but  did  not  In  terms  or  by  implication  set 
aside  the  trust  or  place  a  time  limit  upon  it 
It  provided  that  for  the  terminal  service  the 
proprietary  companies  should  make  pay- 
ments, in  proportion  to  the  wheelage  of  each, 
to  cover  interest  upon  the  mortgage  bonds, 
the  cost  of  maintenance,  repairs,  taxes,  and 
Insurance  and  the  cost  of  operating  the  ter- 
minal, including  all  expenses  (except  the 
operation  of  engine  houses,  care  of  engines, 
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and  repairs  ♦thereto,  which  were  separately 
dealt  wlth)t  after  deducting  any  amounts 


which  other  railway  companies  might  be  ob- 
liged to  pay  for  the  use  of  the  property. 
Engine  house  exx)enses  were  to  be  apportion- 
ed according  to  the  number  of  engines  of 
each  company,  engine  repairs  to  be  charged 
to  the  company  for  which  the  work  was  done. 
The  agreement  contained  other  provisions  of 
permanent  effect,  providing  for  the  allotmeht 
of  the  stock  of  the  terminal  company  to  the 
proprietary  companies  and  declaring  the 
terms  upon  which  outside  companies  might 
be  admitted  to  ownership  of  the  stock  or 
the  use  of  the  property.  It  recited  that  the 
proprietary  companies  were  entitled  to  the 
stock  in  the  proportion  of  one-half  to  the 
St.  Louis  Ck)mpany,  one-fourth  to  each  of  the 
others,  and  provided  for  the  Issuance  of  cer- 
tificates accordingly,  and  that  these  should 
express  upon  their  faces  that  they  were  not 
transferable  without  the  consent  in  writing- 
of  all  the  proprietary  companies,  except  b.8 
to  shares  Issued  to  qualify  directors.  An(t 
there  was  a  provision  that  the  St.  Louis  (Com- 
pany might  sell  one-half  of  Its  stock,  or  one- 
quarter  of  the  whole,  to  such  railroad  com- 
pany as  might  be  acceptable  to  a  majority 
of  the  proprietary  companies,  in  which  case 
the  purchasing  company  might  be  admitted 
as  one  of  the  parties  to  the  agreement  upon 
the  same  terms  and  conditions  as  those  stipu- 
lated for  the  other  parties  of  the  second 
part;  and  that,  except  as  thus  provided, 
other  railroad  companies  should  not  be  ad- 
mitted to  the  use  of  the  terminal  property 
without  the  consent  of  all  the  parties  of  the 
second  part 

Here  again  we  have  a  further  modification 
of  some  of  the  details  of  the  original  plan, 
but  in  respects  altogether  consistent  with 
the  continuance  of  the  trust;  inconsistent 
Indeed,  with  a  purpose  to  treat  the  terminal 
company  as  an  independent  entity  subject 
only  to  contractual  obligations  and  remit  the 
proprietary  companies  to  the  ordinary  rights 
of  stockholders.    Their  contributions  to  the 
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original  cost  ♦of  the  property  navlng  been 
secured  by  mortgage  bonds  according  to  the 
plan  of  1882,  provision  was  now  made  for 
distributing  the  entire  capital  stock  accord- 
ing to  the  original  proportions,  one-half  to 
the  St.  Louis,  one-quarter  to  each  of  the 
two  other  companies,  but  with  certain  mate- 
rial restrictions  upon  the  ordinary  rights  of 
stockholders  expressed  in  the  agreement  and 
others  necessarily  Implied. 

Since,  from  the  very  nature  and  terms  of 
the  trust  &11  the  property  and  franchises 
of  the  terminal  company  were  to  be  held  for 
the  benefit  of  the  proprietary  companies,  and 
all  its  corporate  powers  exercised  In  the 
administration  of  the  joint  terminal  for  their 
common  use,  the  stockholding  interest  in  the 
terminal  company  necessarily  must  be  modi- 
fied, as  between  the  parties,  to  the  extent 
necessary  to  give  full  effect  to  the  trust  In 
the  hands  of  the  proprietors  of  the  oonnec^ 
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Ing  lines  the  stock  was  the  evidence  of  their 
right  to  participate  in  the  benefits  of  the 
'trust,  in  the  control  and  management  of  the 
terminal  company,  and  in  the  use  of  the  ter- 
^minal ;  but  such  use,  In  the  nature  of  things, 
-must  be  proportioned,  not  according  to  the 
magnitude  of  their  respective  stock  holdings, 
'but  according  to  their  respective  traffic  re- 
quirements.   And  since  the  terms  of  the  trust 
required  that  these  connecting  lines  should 
*have  the  entire  beneficial  use  of  the  property 
upon  paying  the  cost  of  the  terminal  service, 
there  was  no  room  for  a  profit  from  the  opera- 
tions of  the  terminal  company  out  of  which 
-dividends  could  be  paid.    Except  In  the  theo- 
retically possible  but  extremely  Improbable 
-event  of  an  abandonment  of  the  terminal  (as 
to  the  effect  of  which  no  opinion  need  be 
•expressed),  it  Is  plain  that,  as  between  the 
^parties  to  the  trust  and  others  having  no- 
tice of  it,  the  stock  could  have  little  or  no  ex- 
-change  value  except  to  a  company  owning  or 
operating  a  railroad  line  connecting  or  capa- 
'hle  of  connecting  with  the  terminal.    In  the 
hands  of  others  having  notice  of  the  trust, 
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'the  stock  represented  no  sub*stantial  propeily 
interest.  Some  recognition  of  the  anomalous 
status  of  the  stockholding  Interest  is  to  be 
found  in  the  acts  of  the  parties  above  set 
forth,  especially  in  the  provisions  of  the 
agreement  of  1880.  The  amount  of  stock 
provided  for  shows  that  it  was  deemed  prob- 
-able  that  eventually  the  property  would  have 
a  value  in  excess  of  the  original  cost  repre- 
sented by  the  bond  issue,  or  that  value  might 
be  given  to  the  stock  through  liquidation  of 
the  bonds  or  otherwise,  and  that  upon  a  sale 
of  a  participation  In  the  terminal  property 
and  facilities  to  an  outside  railroad  com- 
l>any,  evidenced  by  a  transfer  of  stock  in  the 
terminal  company,  some  return  could  be  got 
for  such  increased  value.    The  apportionment 

-of  the  original  issue,  and  the  stipulations  of 
the  1880  agreement,  recognized  that  the  St. 
Louis    Company,   as   representative   of   the 

-original  Wabash  Company,  was  equitably  en- 
titled to  preference  in  any  profits  that  might 
be  derived  from  such  a  sale  to  an  outside 

-company.  And  evidently  it  was  then  antici- 
pated that  there  would  be  four  proprietary 

-companies,  each  holding  one-fourth  of  tfie 
stock,  with  equal  representation  In  the  board 
of  directors. 

We  are  not  here  concerned  with  any  ques- 
tion pertaining  to  the  rights  of  the  bondhold- 

<er8.  It  may  be  assumed  that,  if  necessary 
for  their  protection,  the  mortgage  would  be 

•treated  as  conveying  the  entire  estate,  both 
l^;al  and  equitable,  in  the  terminal  property. 
No  express  provision  appears  to  have  been 

»made  for  paying  off  the  principal  of  the 
S)onds.     Whether    the   beneficiaries  of  the 

-trust,  as  between  themselves,  were  or  are 
entitled  to  have  provision  made  for  discharg- 
ing the  principal  by  Including  periodic  amor^ 

'•tiixatlon  charges  as  a  part  of  the  cost  of 


operating  the  terminal  Is  a  question  that  we 
need  not  consider. 

Nor  are  we  at  this  moment  concerned  with 
any  question  that  might  arise  if  stock  of  the 
terminal  company  had  come  or  should  come 
to  the  hands  of  a  bona  fide  purchaser  for 
value  without  notice.     The  principal  con- 

tro^versj-  arises  from  the  fact  that  defend- 
ants F.  M.  Hubbell  and  F.  C.  Hubbell  have 
become  the  holders  of  five-eighths  of  the  cap- 
ital stock,  upon  which  fact,  together  with 
the  alleged  effect  of  the  amendments  to  the 
articles  of  incorporation  adopted  April  8, 
1890,  defendants  rest  the  insistence  that  the 
proprietary  companies  have  lost  their  right 
to  control  the  action  of  the  terminal  com- 
pany, that  the  Messrs.  Hubbell  as  stockhold- 
ers are  entitled  to  control  it  and  to  have 
dividends  out  of  its  profits,  and  that  from 
and  after  the  expiration  of  the  1880  agree- 
ment, complainants  have  no  right  to  the  use 
of  the  terminal  except  upon  terms  to  be 
agreed  upon  by  the  terminal  company  as  con- 
trolled by  the  Messrs.  Hubbell. 

It  is  important,  therefore,  to  consider  the 
drcimistances  under  which  their  stock  was 
acquired  and  the  amendments  adopted. 

[4]  Obviously  the  fiduciary  character  of 
the  terminal  company  extended  to  its  officers 
and  directors  as  to  all  others  concerned  In 
its  management,  charging  them  with  a  duty 
to  uphold  the  trust  and  imposing  upon  them 
the  usual  disability  about  reaping  a  person- 
al advantage  at  the  expense  of  the  benefi- 
ciaries. And  it  is  dear  and  undisputed  tfiat 
the  Messrs,  Hubbell  acquired  their  stock 
with  full  notice  of  all  essential  facts  per- 
taining to  the  trust;  they  themselves  at 
all  times  material  were  officers  and  directors 
of  the  terminal  company  and  acted  In  a  fidu- 
ciary capacity  in  everything  relating  to  its 
affairs.  Mr.  F.  M.  Hubbell  was  an  officer 
and  director  of  that  company  at  the  begin- 
ning and  continuously  thereafter,  especially 
active  in  its  management;  and  during  a 
period  which  Included  the  Important  trans- 
actions in  question  he  also  was  a  director 
and  officer  of  each  of  the  proprietary  com- 
panies and  their  trusted  representative  in 
respect  to  terminal  matters  at  Des  Moines. 
Mr.  F.  0.  Hubbell  became  a  director  of  the 
terminal  company  in  January,  1800,  presi- 
dent two  years  later,  and  has  been  such 
continuously  since. 
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^In  the  year  1886  and  thereafter  until  and 
during  the  year  1800  the  property  of  t^ 
Wabash  system,  Including  the  stock  of  the 
St.  Louis  Company  with  control  of  its  part 
of  the  stock  of  the  terminal  company,  was  in 
the  hands  of  a  purchasing  committee  as  trus- 
tees for  the  Wabash  bondholders.  In  Febru- 
ary, 1800,  F.  M.  Hubbell  obtained  from  this 
committee  an  option  for  the  purchase  of 
$135,000  of  the  terminal  company  bonds  and 
a  quarter  interest  in  its  capital  stock  for 
$135,000,  accepted  the  option,  made  over  to 
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General  Dodge  a  half  interest  in  it,  &nd 
Hubbell  and  Dodge  each  received  one-half 
of  the  spedfled  bonds  and  one-eighth  of  the 
outstanding  capital  stock,  with  a  guaranty 
on  the  part  of  the  purchasing  committee  that 
the  St.  Louis  Ck)mpany  would  approve  the 
transfer  (as  it  afterwards  did,  through  its 
board  of  directors),  and  that  the  committee 
would  consent  to  such  change  in  the  arti- 
cles of  incorporation  of  the  terminal  Com- 
pany as  would  permit  one  director  to  be  nom- 
inated by  any  person  or  company  holding 
one-eighth  of  the  stock.  At  this  time  Gen. 
Dodge  was  president  of  the  terminal  com- 
pany, and  also  president  and  principal  stock- 
holder of  the  Northern  Company;  Hubbell, 
besides  his  relation  to  the  terminal  company, 
was  president  of  the  Northwestern  Company 
and  its  controlling  stockholder.  In  corre- 
spondence between  Mr.  Hubbell  and  the  pur- 
chasing committee  antecedent  to  this  trans- 
action they  warned  him  that  it  would  be 
necessary  to  confine  a  sale  of  stock  "to  such 
railway  companies  as  would  be  interested  In 
the  station";  and  he  assented  to  this,  ac- 
knowledging that  "it  would  be  prejudicial  to 
sell  any  of  this  stock  to  outsiders,  and  I 
understand  it  as  you  do  that  the  stock  can- 
not be  sold  without  the  consent  of  the  dif- 
ferent railroad  companies  who  now  form  the 
terminal  company."  Later  Hubbell  acquir- 
ed from  the  purchasing  committee  $50,000 
of  the  bonds  and  an  additional  eighth  inter- 
est in  the  capital  stock  of  the  terminal  com- 
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pany  for  $57,736,  being  ♦par  and  accrued  in- 
terest for  the  bonds  and  15  per  cent,  of  par 
for  the  stock,  upon  the  understanding  ex- 
pressed in  writing  that  an  eighth  interest 
should  be  "sufficient  to  represent  a  pro- 
prietorship in  the  company,  according  to  the 
understanding  we  had  when  you  were  here" 
—evidently  meaning  that  the  eighth  retained 
by  the  purchasing  committee  should  carry 
with  it  a  proprietary  interest  and  influence 
in  the  terminal  not  limited  in  proportion  to 
the  amount  of  the  stock. 

[6]  Defendants  insist  that  because  the 
purchasing  committee  sold  the  stock  to  Hub- 
bell and  Dodge  for  a  valuable  consideration, 
they  must  be  taken  to  have  dealt  with  it  as 
having  substantial  value ;  and  that  since,  in 
afterwards  making  report  to  the  board  of 
directors  of  the  Wabash  Company,  with  an 
account  of  their  financial  transaction^,  the 
committee  Included  their  receipts  from  sales 
of  the  stock  and  bonds  of  the  terminal  com- 
pany, and  the  directors  approved  the  account, 
complainant  Wabash  Railway  Company  is 
estopped  from  denying  that  Hubbell  and 
Dodge  acquired  a  substantial  and  valuable 
interest  in  the  terminal  company.  We  deem 
it  clear,  however,  that  the  Intent  of  the  pur- 
chasing committee,  known  and  assented  to 
by  Hubbell  and  Dodge  at  the  time,  was  mere- 
ly to  enable  the  latter  to  sell  the  three-eighths 
interest  to  some  railroad  company  capable 


of  participating  in  the  use  of  the  terminal. 
Whether  consistently  with  their  fiduciary 
relations  or  not  they  took  advantage  of  thia 
opportunity  in  the  following  year,  when  the 
Northern  and  Northwestern  companies  were 
consolidated  and  they  sold  to  the  consolidat- 
ed company  the  stock  in  question,  apparently 
and  presumably  at  a  profit  over  and  above 
what  they  paid  the  purchasing  committee  for 
it.  There  is  no  foundation  for  the  suggeated 
estoppel. 

The  title  now  asserted  by  the  Messrs.  Hub- 
bell to  five-eighths  of  the  terminal  company 
stock  was  derived  not  directly  from  the  Wa- 
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bash  purchasing  committee,  but  from  ♦th*'^ 
consolidated  Northern  and  Western  company. 
That  company,  in  addition  to  the  three- 
eighths  transferred  to  it  by  Hubbell  and 
Dodge,  had  the  two  quarter-interests  original- 
ly owned  by  those  companies,  making  seven- 
eighths  in  all.  In  October,  1893,  the  consoli- 
dated company  pledged  to  F.  M.  Hubbell  & 
Son  five-eighths  of  the  terminal  company 
stock  (2,500  shares)  as  security  for  a  debt. 
The  stock  was  transferred  to  the  Hubbell 
firm  on  the  books  at  that  time,  and  so  re- 
mained down  to  the  institution  of  this  suit, 
except  as  to  five  "qualifying  shares"  placed 
in  the  names  of  individuals  but  controlled 
by  the  firm.  On  January  29,  1894,  the  in- 
debtedness was  settled  between  the  directors 
of  the  consolidated  company  and  the  Messrs. 
Hubbell  upon  terms  that  included  a  purchase 
by  the  latter  of  the  2,500  shares  of  terminal 
company  stock  at  ten  per  centum  of  its  par 
value.  Passing  for  the  moment  certain  spe- 
cial grounds  of  attack  upon  the  title  they 
thus  acquired  to  these  shares,  it  is  obvious 
that  they  took  them  subject  to  all  qualifica- 
tions arising  out  of  the  trust  that  peHained 
to  the  property  and  franchises  of  the  termi- 
nal company. 

[6]  The  quarter  interest  In  the  terminal 
company  stock  retained  by  the  consolidated 
company  afterwards  passed  from  it  to  the 
complainant  Chicago,  Milwaukee  &  St  Paul 
Railway  Company,  which  acquired  at  Ihe 
same  time  the  Northern  and  Northwestern 
lines.  That  company  took  with  notice  of  the 
claim  of  the  Hubbells  to  a  five-eighths  in- 
terest; but  this  does  not  estop  it  from  dis- 
puting the  validity  of  their  daim,  nor  fkx>m 
setting  up,  as  in  this  suit,  whatever  beneficial 
participation  in  the  trust  respecting  the  ter- 
minal property  may  be  incident  to  itb  own- 
ership of  one-fourth  of  the  stock  of  the 
terminal  company  together  with  connecting 
lines  of  railroad,  and  asking  for  relief 
against  any  inequitable  use  by  the  Hdbbells 
of  the  five-eighths  interest  claimed  by  them. 

As  to  the  amendments  to  the  artidea  of 
incorporation:     These  are  alleged  to  have 
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been  adopted  at  a  meeting  of  *the  stockhold- 
ers of  the  terminal  company  held  April  8^ 
1890.  Their  purport  was,  briefly,  to  omit 
from  the  articles  the  copy  of  the  contract 
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Of  1882  recited  therein,  the  declaration  that  |  Moreover,  It  affirmatively  appears,  and 
the  powers  exercised  by  the  company  should  I  both  courts  below  in  effect  found,  that  there 
be  in  accordance  with  the  terms  and  spirit    was  no  actual  intent  on  the  part  of  any  of 

the  parties  concerned  to  affect  the  substan- 
tial rights  or  equities  of  the  proprietary 
companies,  or  to  terminate,  repudiate,  or 
substantially  modify  the  trust  respecting  the 
terminal  property.  It  does  appear  that  some 
of  those  active  in  proposing  the  amendments, 
and  assuming  to  act  for  the  proprietary  com- 
panies in  assenting  to  them  (there  is  a  ques- 
tion whether  they  actually  were  adopted  by 
a  proper  vote  of  the  stockholders,  but  we  do 
not  go  into  this),  were  under  the  impression 
that  the  contract  of  1882,  recited  in  the  arti- 
cles of  incorporation,  already  had  been  ab- 
rogated and  the  trust  set  aside  by  the  issu- 
ance of  the  terminal  company's  bonds  and 
apportionment  of  the  stock  to  the  proprietary 
companies  in  payment  for  the  property  con- 
veyed and  by  the  making  of  deeds  absolute 
in  form ;  that  both  in  respect  to  the  owner- 
ship of  the  property  and  the  management  of 
it  under  the  contract  of  1889  the  original 
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arrangement  had  been  abandoned ;  and  ^that 
it  was  desirable  to  amend  the  articles  so  as 
to  make  them  conform  to  the  situation  ac- 
tually existing.      , 

Clearly,  this  was  a  mistaken  impression,  as 
will  appear  from  what  we  have  said.  It 
was  a  mistake  not  indeed  as  to  any  mere 
matter  of  fact,  nor  on  the  other  hand  as 
to  any  pure  question  of  law,  but  rather  as  to 
the  existing  legal  rights,  interests,  and  rela- 
tions of  the  parties  resulting  from  antecedent 
transactions.  Whether  it  was  such  a  mis- 
take as  to  furnish  ground  for  a  cancellation 
of  the  amendments  in  equity,  is  a  question 
into  which  we  need  not  enter.  See  Snell  v. 
Insurance  Co.,  98  U.  S.  85,  90,  25  L.  Ed.  52 ; 
Griswold  V.  Hazard,  141  U.  S.  260,  284,  11 
Sup.  Ct.  972,  999,  35  L.  Ed.  678;  Utermehle 
V.  Norment,  197  U.  S.  40,  56,  25  Sup.  Ct  291, 
49  L.  Ed.  655,  3  Ann.  Cas.  520;  Philippine 
Sugar  Co.  v.  Philippine  Islands,  247  U.  S. 
385,  389,  38  Sup.  Ct.  513,  62  L.  Ed.  1177; 
Pom.  Eq.  Jur.  §S  841-849.  For  the  fact  that 
those  who  assumed  to  act  for  the  proprietary 
companies  in  assenting  to  the  amen'dments 
were  mistaken  as  to  the  existing  legal  situa- 
tion, so  that  the  amendments,  if  given  effect 
according  to  their  terms,  instead  of  bringing 
the  articles  into  conformity  with  the  situa- 
tion already  actually  existing,  would  mate- 
rially change  the  situation  to  the  disad- 
vantage of  the  proprietary  companies  by  tmt- 
ting  an  end  to  an  important  trust  contrary 
to  their  actual  intent  as  parties  beneficially 
interested,  is  a  cogent  reason  for  holding  as 
we  do  that  authority  on  the  part  of  agents 
to  assent  to  such  amendments  is  not  to  be 
implied  where  it  was  out  of  the  ordinary 
course  of  business  and  express  authority 
was  not  conferred. 

[8]  In  support  of  the  contention  that  the 
terminal  property  was  not  subject  to  any 


^f  that  contract,  and  the  requirement  that 
4issent  in  writing  of  the  proprietary  compa- 
nies should  be  necessary  before  any  disposi- 
tion of  the  franchises  of  the  terminal  com- 
pany should  be  made ;  to  set  aside  previous 
proceedings  respecting  the  amount  of  capital 
«tock  to  be  issued  to  the  proprietary  com- 
panies and  provide  for  the  distribution  of  a 
much  decreased  amount   ($400,000  per,  in- 
stead of  $2,000,000)  but  in  the  same  propor- 
tions as  before,  the  remaining  capital  stock 
($1,600,000  par)  to  be  issued  only  by  resolu- 
tion of  the  stockholders  adopted  by  vote  of 
more  than   seven-eighths   of  all  the  stock 
theretofore  issued ;  and  to  eliminate  the  for- 
mer method  of  selecting  directors  and  pro- 
vide that  they  should  be  elected  by  the  stock- 
holders, but  that  it  should  require  the  votes 
of  more  than  seven-eighths  of  all  the  stock 
to  elect  a  director,  and  that  as  to  all  mat- 
ters except  the  ordinary  operation  of  the 
property  the  directors  could  act  only  upon 
unanimous  vote  of  the  eight  oranbers  of  the 
txMird.    One  of  the  articles  adopted  purported 
to  repeal,  strike  out,  and  expunge  the  pro- 
<:eeding8   of  a    stockholders'    meeting   held 
December  10,  1884,  at  which  the  original  ar- 
ticles of  incorporation  were  adopted. 

[7]  It  is  plain  enough,  and  is  conceded, 
that  the  corporation  could  not,  by  merely  al- 
tering its  own  internal  organization,  affect 
the  interests  of  its  cestuis  que  trustent.  It 
Is  as  evidence  of  a  modification  of  the  agree- 
ment between  the  stockholders  of  the  termi- 
nal company — themselves  beneficiaries  of  the 
trust — ^that  the  amendments  are  invoked.  So 
regarding  them,  the  question  is,  by  what  au- 
thority and  with  what  intent  were  they 
:adopted?  The  stockholders'  meeting  was  at- 
tended by  six  individuals  (including  the  two 
Hubbells),  and  two  others  by  proxy,  each  of 

•ai7 
-♦whom  assumed  to  represent,  and  in  a  general 
sense  did  represent,  one  or  the  other  of  the 
three  proprietary  companies.    F.  M.  Hubbell 
himself  was  president  of  the  Northwestern 
•Company    and    assumed    to    represent    it 
•Others  present  were  the  vice  president  of  the 
Northern  and  the  president  of  the  St.  Louis 
-Companies.    The  evidence  fails  to  show  that 
those  present  had  express  authority  to  act 
-for  the  proprietary  companies  in  amending 
the  articles ;  and  action  of  this  kind— mate- 
rially affecting  the  property  interests  of  the 
three  companies  in  a  matter  so  vital  as  the 
•ownership  and  control  of  an  important  termi- 
nal— was  so  far  out  of  the  usual  or  ordi- 
nary course  of  business  that  authority  to 
represent  their  corporations  in  assenting  to 
it  was  not  to  be  implied  as  coming  within 
the  general  scope  of  their  duties.    Nor  did 
•either  of  the  proprietary  companies,  by  any 
formal  corporate  action,  accept  or  ratity  the 
junendments* 
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trust  either  before  or  after  the  amendments, 
defendants  cite  a  series  of  contracts  in 
which  the  terminal  company  asserted  its  own- 
ership \^thout  qualification,  and  of  convey- 
ances, mortgages,  etc.,  by  the  proprietary 
companies  recognizing  the  legal  title  of  the 
terminal  company  to  its  property  and  assert- 
ing in  themselves  only  a  title  to  shares  in  the 
terminal  company.  But  when  a  trust  is 
ouce  established  and  acknowledged  it  does 
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♦not  need  to  be  constantly  reiterated  or  con- 
fessed. None  of  the  instruments  referred  to 
Is  in  anywise  inconsistent  with  the  trust, 
the  contracts  of  the  terminal  company  were 
made  in  the  very  course  of  its  administration 
of  the  trust,  and  the  mortgages  and  convey- 
ances of  the  proprietary  companies  dealt 
with  legal  titles  only,  their  equitable  in- 
terests in  the  terminal  passing  without  men- 
tion as  incidental  to  their  ownership  of  the 
stock  together  with  the  connecting  lines. 

The  majority  of  the  Circuit  CJourt  of  Ap- 
peals held  that  the  control  of  the  proprietary 
companies  was  relinquished  by  reason  of  the 
amendments  and  the  conduct  of  the  parties 
at  the  time  and  thereafter,  upon  this  theory: 
That  although  the  amendments  were  neither 
previously  authorized  nor  afterwards  for- 
mally accepted  or  ratified  by  the  three  com- 
panies, yet  since  their  executive  officers 
were  aware  of  and  approved  the  action  of 
the  meeting;  since  Hubbell  was  encouraged 
to  purchase  the  bonds  and  stock,  the  value 
of  the  stock  being  wholly  prospective;  since 
after  the  amendments  the  stock  of  the  term- 
inal company  was  Issued  in  accordance 
therewith  and  directors  elected  by  the  new 
method,  the  railroads  making  no  attempt 
to  exercise  their  right  of  naming  directors 
in  certain  proportions  as  before;  since  for 
17  years  the  railroads  acted,  as  it  seemed  to 
the  court,  in  harmony  with  the  amended 
articles,  not  questioning  their  validity  until 
this  suit  was  commenced — ^they  could  not, 
after  such  delay,  enforce  their  rights  in  a 
court  of  equity  against  defendants  who  to 
their  knowledge  had  acted  upon  the  belief 
that  such  rights  did  not  exist,  and  had  ac- 
quired and  held  property  whidi  had  largely 
increased  in  value  in  the  intervaL  It  was 
held  that  this  result  had  come  to  pass  al- 
though the  railroads  never  had  intended  it; 
that  the  sale  of  a  part  of  the  Wabash  stock 
by  the  purchasing  committee  to  Hubbell  and 
Dodge,  then  influential  in  the  two  other 
roads,  would  seem  at  the  time  a  mere  rear- 
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rangement  of  the  interests  of  *the  three  com- 
panies in  the  terminal  company;  but  that 
the  effect  of  the  amendments  was  a  sever- 
ance of  the  control  of  the  roads  over  the 
terminal  company,  and  subsequent  events 
confirmed  this,  so  that  when  the  Hubbells 
disposed  of  their  interests  in  the  Northern 
and  Northwestern  to  the  Milwaukee,  retain- 
ing for  themselves  a  majority  of  the  terminal 
holdings,  the  result  was  that  the  railroads 


themselves  had  gradually  let  slip  that  ex- 
clusive ownership  and  control  which  at  the 
beginning  they  had  so  much  valued  and  so- 
carefully  guarded. 

[8]  Convinced  that  the  relation  of  the  par- 
ties was  fiduciary  and  not  merely  contrac- 
tual, we  are  unable  to  accept  the  view  thus- 
outlined.  It  would  require  a  clear  case  to- 
warrant  a  court  of  equity  in  declaring  that 
the  trustees  of  an  express  trust,  in  the  very 
course  of  their  administration  of  the  trust, 
liad  acquired  a  dominant  interest  in  the 
trust  property  and  in  effect  a  discbarge  of 
the  trust,  through  mere  inattention  or  even> 
negligence — not  raising  an  estoppel  or 
amounting  to  laches — on  the  part  of  the  par- 
ties beneficially  Interested,  or  of  their  ex- 
ecutive ofilcers.  Conduct  merely  equivocal, 
or  apparently  inconsistent  with  a  vigilant 
insistence  upon  the  obligations  of  the  trus- 
tee, is  not  sufficient  to  discharge  a  trust. 
The  cestui  que  trust  is  entitled  to  rely  upon* 
the  fidelity  of  the  trustee,  until  plainly  put 
on  guard  against  him.  And  the  trustee  Is- 
at  all  times  disabled  from  making  a  profit 
for  himself  out  of  any  dealings  in  the  trust 
property  without  the  express  consent  of  the- 
cestui  que  trust 

[101  Nothing  appears  to  create  an  estoppel 
against  complainants.  Neither  they  nor 
their  predecessors  have  misled  defendants  to* 
their  disadvantage.  The  purchasing  com- 
mittee accepted  a  money  consideration  from* 
Hubbell  and  Dodge  for  the  transfer  of  a 
block  of  stock.  But  the  purchasers  had 
more  complete  and  intimate  knowledge  of  the 
situation  than  the  committee  had,  and  were 
specially  put  on  notice,  as  the  correspon- 
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dence  shows.  Indeed,  their  ♦knowledge  of  the 
true  nature  and  office  of  the  terminal  com- 
pany constituted  adequate  notice.  And 
again,  when  the  Messrs.  Hubbell  reacquired 
the  same  three-eighths  with  an  additional 
one-quarter  interest  from  the  consolidated 
Northern  and  Western  Company,  they  were 
as  before  chargeable  with  full  notice  of  all 
the  facts  out  of  which  the  equities  of  com- 
plainants arise. 

[Ill  The  question  of  laches  presents  more 
difiSculty;  but  after  mature  consideration 
we  are  convinced  that  it  must  be  resolved 
in  favor  of  complainants.  Acquiescence  by 
the  executive  officers  of  the  proprietary  com- 
panies in  the  changed  situation  resulting 
from  the  amendments  of  April  8,  1890,  is 
stressed  by  counsel  for  defendants,  as  it  was 
in  the  majority  opinion  of  the  Circuit  Court 
of  Appeals;  it  being  pointed  out  that  after 
the  amendments  directors  were  elected  in 
in  the  new  mode,  and  that  in  an  agreement 
of  ratification  dated  July  31,  1897,  made  for 
the  purpose  of  giving  recognition  to  the  par- 
ticipation of  the  Wabash  and  of  the  consoli- 
dated Northern  and  Western  Company  in 
the  obligations  of  the  1889  agreement,  it  was 
declared  that  so  much  of  that  agreement  aa 
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related  to  the  issuance  and  distribution  of 
the  capital  stock  of  the  terminal  company 
was  no  longer  binding,  and  the  stock  was 
held  in  specified  proportions,  including  "F. 
M.  Hubbell  &  Son,  2,500  shares.**  This  was 
a  recognition  of  their  status  as  de  facto 
stockholders,  but  not  a  concession  that  the 
fiduciary  character  of  the  terminal  company 
had  been  changed,  or  that  the  stock  pos- 
sessed any  quality  or  value  other  than  was 
•consistent  with  the  nature  and  terms  of  the 
trust  The  parties  acted  in  harmony  with 
the  amended  articles  so  far  as  the  internal 
organization  of  the  company  was  concerned, 
but  the  company  remained  in  possession  of 
the  property  as  before  and  continued  to 
manage  it  in  accordance  with  the  terms  of 
the  agreement  of  1889.  Such  possession  was 
as  consistent  with  a  continued  recognition 
of  the  trust  as  with  the  opposite;    and  it 

does  not  appear  *that  at  any  time  until  short- 
ly before  the  bill  was  filed  defendants  con- 
tended that  the  amendments  amounted  to  an 
express  repudiation  of  the  trust  or  that  the 
terminal  company  would  be  free  from  obli- 
gation at  the  expiration  of  the  agreement. 
Prior  to  this  there  had  been  a  difl!erence 
about  the  disposition  of  the  "surplus  earn- 
ings,** but  this  was  no  more  than  a  question 
about  the  proper  construction  of  the  working 
agreement 

It  seems  to  us  the  court  below  at- 
tributed undue  weight  to  the  conduct  of  the 
executive  officers  of  the  proprietary  com- 
panies indicating  acquiescence  in  a  supposed- 
ly changed  situation  resulting  from  the 
amended  articles.  It  would  not  be  surpris- 
ing if  occasionally  there  was  a  failure  to 
appreciate  fully  and  accurately  the  rights 
and  obligations  growing  out  of  the  trust 
But  the  Messrs.  Hubbell,  because  of  their 
fiduciary  relation,  are  estopped  from  laying 
hold  of  the  incautious,  negligent  or  mistaken 
acts  of  the  executive  officers  as  a  ground  on 
which  to  build  up  a  profit  or  advantage  for 
themselves  at  the  expense  of  the  proprietary 
roads  which  were  their  cestuis  que  trustent. 

Upon  the  whole  case,  it  is  our  conclusion 
that  the  trust  with  respect  to  the  terminal 
property  continues  substantially  as  it  was 
established  at  the  incorporation  of  the  term- 
inal company;  that  this  company  holds  all 
its  property  and  franchises — ^whether  convey- 
ed to  it  at  the  beginning  or  acquired  since 
— in  trust  for  the  purpose  of  carrying  out,  in 
substance,  the  terms  and  spirit  of  the  con- 
tract of  January  2,  1882,  with  such  minor 
changes  as  have  been  agreed  upon  since,  and 
is  bound  to  exercise  all  its  powers  (including 
its  power  to  renew  the  corporate  charter) 
in  furtherance  of  the  trust ;  that  the  amend- 
ments of  April  8,  1890,  were  unauthorized  by 
the  proprietary  companies  and  had  no  effect 
in  discharging  or  modifying  the  trust;  that 
complainants  are  the  sole  beneficial  owners 
of  the  property  and  franchises  of  the  term- 


inal company,  and  they  and  their  successors 
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and  assigns,  and  such  other  *  railroad  com- 
panies owning  or  operating  lines  of  railroad 
extending  to  or  near  Des  Moines  as  may  be 
admitted  to  a  proprietary  interest  by  consent 
of  complainants  and  their  successors  and  as- 
signs, are  (as  between  the  present  par- 
ties and  their  successors)  entitled  to 
the  sole  beneficial  use  of  the  terminal 
property  upon  paying  the  cost  of  the 
terminal  service,  including  interest  upon  the 
mortgage  debt  and  other  proper  charges, 
after  crediting  all  revenues  derived  from 
other  sources,  and  without  profit  to  the  term- 
inal company;  and  that  from  and  after  the 
expiration  of  the  1889  agreement  complain- 
ants were  and  are  entitled  to  have  a  similar 
working  arrangement  renewed  from  time  to 
time  perpetually,  its  specific  terms  to  be 
agreed  upon  between  themselves,  or  Judicial- 
ly ascertained  if  they  are  unable  to  agree. 

Complainants  are  entitled  to  a  decree  es- 
tablishing the  trust,  with  all  appropriate 
incidental  relief.  We  do  not  attempt  to 
lay  down  the  particular  provisions  of  the 
decree.  These  may  be  settled  by  the  District 
Court  upon  the  going  down  of  the  mandate. 

To  consider,  next,  the  status  of  the  Hub- 
bell stock:  The  title  acquired  by  them  from 
the  consolidated  company  is  attacked  by  the 
Chicago,  Milwaukee  &  St  Paul  on  the  ground 
that  it  was  acquired  by  inequitable  means, 
the  Hubbells  being  at  the  time  in  control 
of  the  board  of  directors.  It  is  attacked 
by  the  Wabash  on  the  ground  that 
the  consolidated  company  could  not  in 
equity  pass  the  stock  to  the  Hubbells  and 
thus  impair  the  interest  in  the  terminal 
company  then  held  by  the  St  Louis  Com- 
pany, to  which  the  Wabash  has  succeeded. 
We  have  not  found  it  necessary  to  consider 
whether  these  contentions  ought  to  be  sus- 
tained as  independent  grounds  of  substan- 
tive relief,  or  to  what  extent  they  would  be 
affected  by  the  agreement  of  July  81,  1897, 
in  which  the  consolidated  and  the  Wabash 
Companies  apparently  gave  recognition  to  the 
ownership  of  the  stock  by  the  Hubbells. 

[12]  We  pass  this,  because  convinced  that 
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as  incidental  to  the  ^principal  relief  granted, 
and  necessary  to  give  full  effect  to  it,  com- 
plainants are  entitled  upon  equitable  terms 
to  have  the  Hubbell  shares  (including  all 
"qualifying  shares**  controlled  by  them) 
surrendered  for  cancellation.  Our  reasons, 
briefly,  are  as  follows:  The  Issuance  of  the 
stock  to  the  Messrs.  Hubbell,  and  the  clause 
of  the  1897  agreement  relating  to  it,  already 
have  been  considered  with  other  evidence 
cited  by  defendants  to  show  an  assent  to  or 
acquiescence  in  a  modification  or  abandon- 
ment of  the  trust,  and  are  found  insufficient 
for  the  purpose.  Hence  this  stock,  being 
like  all  other  stock  of  the  terminal  company 
subordinate  to  the  trust  that  dominates  all 
its  property  and  franchises,  does  not  repr»* 
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isent  in  the  hands  of  the  Hubbells  any  prop- 
erty interest  that  they  are  entitled  to  set 
np  as  against  the  proprietary  companies. 
When  they  acquired  it,  and  at  all  other 
times  material,  they  themselves  were  and 
still  are  acting  in  a  fiduciary  relation  to  the 
trust;  hence  they  cannot  be  heard  to  assert 
any  right  in  the  stock  that  is  inconsistent 
with  the  trust  Manifestly  it  would  be  in- 
equitable for  them  to  sell  it  to  a  bona  fide 
purchaser  who  might  claim  (even  though 
imsuccessfully)  to  hold  it  exempt  from  the 
trust.  They  may  have  expected  to  sell  it  at 
a  profit  to  one  of  the  proprietary  companies, 
or  with  their  consent  to  an  outside  company 
or  companies  qualified  to  participate  in  the 
beneficial  use  of  the  terminal  property  under 
the  trust  But,  because  of  their  fiduciary 
character,  they  are  debarred  in  equity  from 
trafllcking  in  the  trust  property  in  this  or 
any  other  way  without  the  express  consent 
of  the  beneficiaries;  they  would  be  bound 
to  account  for  any  profit  that  might  accrue ; 
and  any  seeming  consent  on  the  part 
of  the  beneficiaries  to  waive  such  prof- 
it in  advance,  not  amounting  to  a  termi- 
nation of  the  fiduciary  relation,  Is  in  its 
nature  revocable.  The  Hubbell  stock,  there- 
fore, representing  no  legitimate  proprietary 
interest  as  against  complainants,  serves 
merely  to  evidence  a  voting  power  and  to 
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qualify  its  holders  to  act  as  directors  *and 
officers  of  the  terminal  company;  in  short, 
to  participate  in  a  fiduciary  employment, 
without  profit  beyond  compensation  for  the 
value  of  the  services  rendered.  But  com- 
plainants, being  the  sole  present  beneficiaries 
of  the  trust  and  equitable  owners  of  the 
terminal  property,  are  entitled  in  equity  to  a 
controlling  voice  in  the  choice  of  directors, 
and  especially  to  have  the  management  of 
the  trustee  company,  now  and  hereafter, 
freed  from  the  domination  of  a  stock  in- 
terest that  represents  no  property-interest 
in  the  concerns  of  the  trust  To  guard 
against  such  alien  control  and  at  the  same 
time  prevent  the  danger  of  the  Hubbell  stock 
getting  into  the  hands  of  bona  fide  holders 
who  might  set  up  rights  under  it  which  the 
present  holders  are  debarred  in  equity  from 
asserting — ^in  short,  to  avoid  undue  jeoimrdy 
to  the  trust— complainants  are  entitled  to 
have  this  stock  surrendered,  retired  and  can- 
celed, and,  until  surrendered,  to  an  injunc- 
tion against  any  sale,  assignment,  or  trans- 
fer of  it  or  any  part  of  it,  and  against  the 
exercise  of  any  voting  power  thereon;  but 
upon  terms  that  complainants  shall  repay 
to  the  Messrs.  Hubbell  the  amount  they  paid 
to  the  consolidated  Northern  and  Western 
Company  for  it,  viz.  $25,000,  with  interest 
thereon  from  January  29,  1894.  How  this 
should  be  apportioned,  as  betweeen  com- 
plainants, has  not  been  discussed.  It  may 
be  settled  by  the  District  Ck)urt 
The  issue  as  to  the  surplus  earnings  re- 


lates to  a  considerable  accumulation  of 
moneys  received  by  the  terminal  company 
from  sources  outside  the  proprietary  com- 
panies. Possibly  it  may  have  become  a  moot 
question,  in  view  of  the  result  we  have- 
reached  upon  the  main  matter;  but  as  this 
is  not  alto^ther  clear  we  will  dispose  of  the 
issue  as  raised.  The  agreement  of  1889' 
provided  that  in  making  up  the  net  cost  of 
maintenance  and  operation  chargeable  to  the 
proprietary  lines  on  a  wheelage  basis,  there- 
should  be  deducted  "the  amount  if  any  which, 
other  railway  companies  may  be  under  obli- 
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gation  to  pay  by  virtue  of  con^tracts  for  the* 
use  of  said  property  or  parts  thereof."  In 
the  course  of  time,  the  terminal  company 
received  not  only  payments  from  outside  rail- 
road companies  under  contracts  technically 
for  participation  in  the  use  of  the  terminal 
property— which  have  been  credited  to  com- 
plainants and  their  predecessors  according 
to  their  wheelage — but,  in  addition,  sub- 
stantial sums  from  railroad  companies  and 
others  for  switching  and  other  terminal 
services  and  for  rent  of  portions  of  the 
property  and  privil^es  thereon.  Beceipts  of 
the  latter  character  were  called  "surplus 
earnings."  For  a  period  of  nearly  two  years 
after  the  making  of  the  1889  agreement  they 
were  included  in  the  credits  given  to  the 
proprietary  companies.  This  was  done  at 
first  by  the  accounting  officers  of  the  term- 
inal company  under  the  general  direction  of 
its  president  and  executive  committee.  In 
February,  1891,  the  practice  was  approved 
by  action  of  the  board  of  directors.  About 
a  year  later  the  board  resolved  that  until 
its  further  action  sums  received  as  rents 
of  real  estate  and  all  switching  charges 
should  not  be  thus  credited,  but  should  be 
used  as  a  cash  capital  "with  which  to  pur- 
chase supplies  and  pay  current  bills  which 
come  in  before  it  receives  its  monthly  reve- 
nue from  the  tenant  companies."  Thereafter 
the  surplus  revenues  were  not  again  credited 
to  the  proprietary  companies. 

[13]  We  concur  in  the  opinion  of  the  Olr^ 
cult  Court  of  Appeals  that  by  the  fair  000- 
struction  of  the  1889  agreement  and  the 
practical  construction  placed  upon  it  by  the 
parties  at  the  beginning — a  construction  e^ 
tirely  consonant  with  the  terms  of  the  trust 
—complainants  and  their  predecessors  were 
entitled  to  credit  for  the  surplus  earnings 
as  they  accrued,  each  company  to  a  share 
proportioned  to  its  wheelage,  and  that  the 
1897  contract  did  not  change  this.  It  was 
decreed  that  these  earnings  belonged  to 
complainants,  and  that  there  should  be  an 
accounting  to  ascertain  the  part  due  to  each 
upon  a  wheelage  basis.  As  to  this  the  only 
question  that  occurs  to  us  is  whether  the 
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accounting  ^should  include  sums  that  hare 
been  appropriated  out  of  these  earnings  and 
devoted  to  capital  expenditures  for  acquir- 
ing additional  property  and  for  permanent 
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Improyementa — sometimea,  apparently,  with 
approval  of  complainants  or  their  predeces- 
sors, sometimes  without  This  would  hardly 
seem  to  be  of  serious  consequence  in  view  of 
the  result  we  have  reached  upon  the  main 
Issue.  It  Is  chiefly  of  Interest  to  complain- 
ants ;  but  they  have  not  argued  the  question, 
deolariug  indeed  that  the  entire  controversy 
as  to  the  surplus  earnings  would  be  material 
only  should  this  court  decide  that  complain- 
ants had  no  proprietary  interest  in  the  term- 
inal company. 

[14]  Defendants  have  assigned  error  to  so 
much  of  the  decree  of  the  Circuit  Court  of 
Appeals  as  awards  the  surplus  earnings  to 
complainants,  but  have  not  fumisheil  data 
enabling  us  to  draw  an  accurate  line  be- 
tween those  that  were  and  those  that  were 
not  disbursed  for  permanent  improvements, 
or  between  those  disbursements  that  were 
approved  and  those  that  were  not  Unaided 
by  counsel  we  hardly  could  be  expected  to 
unravel  the  somewhat  obscure  evidence  bear- 
ing upon  these  points.  We  must  therefore 
content  ourselves  with  simply  affirming  that 
portion  of  the  decree  which  relates  to  the 
surplus  profits. 

^e  main  portion  of  the  decree  as  attack- 
ed by  complainants  must  be  reversed,  and 
the  cause  remanded  to  the  District  Court  for 
further  proceedings  in  conformity  with  this 
opinion. 

As  to  costs,  the  decrees  of  the  courts  be- 
low apportioned  them  one-half  to  complain- 
ants and  one-half  to  the  terminal  company. 
We  leave  this  disposition  undisturbed.  The 
entire  costs  in  this  court  should  be  paid  by 
defendants  Frederick  M.  Hubbell  and  Fred- 
erick C.  Hubbell. 

Na  66.    Decree  reversed. 

No.  67.    Decree  affirmed. 

Cause  remanded  to  the  District  Court  for 
further  proceedings  in  conformity  with  this 
opinion. 
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I.  Appeal  and  error  ^=»i20l(l)— On  reversal, 
because  bill  failed  to  state  necessary  fact, 
trial  court  may  allow  amendment. 

A  dedeion  by  the  Circuit  Court  of  Appeals, 
reversing  a  decree  for  plaintiff  because  the  bill 
failed  to  state  a  necessary  fact,  did  not  pre- 
vent amendment  of  the  bill  by  leave  of  the  Dis- 
trict Court  to  allege  that  fact,  even  thougb,  in 
denying  a  petition  for  rehearing,  the  Circuit 
Court  of  Appeals  refused  to  direct  the  al- 
lowance of  the  amendment,  especially  where, 
on  a  subsequent  appeal,  the  Circuit  Court  of 
Appeals  did  not  construe  its  former  decree  as 
finally  disposing  of  the  case. 


2.  Courts  <=»508 (3)— United  States  oourt  can 
enjoin  enforcement  of  Judgment  wrongfully 
obtained  In  state  court. 

The  United  iStates  court  can  enjoin  the  en- 
forcement of  a  judgment  rendered  by  a  state 
court  on  a  showing  that  the  judgment  was 
obtained  by  fraud,  or  that  for  some  otber  rea- 
son it  was  inequitable  to  enforce  it,  since  that 
is  an  independent  suit,  not  affected  by  Judicial 
Code,  i  265  (Comp.  St.  §  1242),  prohibiting 
the  United  States  courts  from  granting  in- 
junction to  stay  proceedings  in  a  state  court. 

3.  Master  and  servant  ^=s>88( I)— Contract  be- 
tween express  oompany  and  railroad  held  not 
to  make  express  messenger  a  railroad  em- 
ploye. 

A  contract  between  an  express  company 
and  a  railroad  company,  whereby  the  latter 
agreed  to  furnish  the  cars  and  motive  power 
for  the  transportation  of  the  express  and  tbe 
messengers  in  charge  thereof,  in  return  for  a 
stated  compensation,  does  not  make  an  ex- 
press messenger,  while  riding  on  a  car,  an 
employe  of  the  railroad  company. 

4.  Master  and  servant  ^=>IOO(l)  —  Express 
company  not  "common  carrier  by  railroad," 
within  federal  act  forbidding  release. 

The  federal  Employers'  Liability  Act 
(Comp.  St.  §§  8657-8665),  applying  to  every 
"common  carrier"  by  railroad,  applies  only  to 
a  railroad  acting  as  a  common  carrier,  which  is 
not  only  in  accord  with  the  ordinary  accepta- 
tion of  the  words,  but  is  enforced  by  provi- 
sions of  the  several  sections  of  the  act,  ob- 
viously referring  to  railroad  property  and 
equipment,  so  that  section  5  of  that  act  (sec- 
tion 8661),  prohibiting  contracts  by  employes 
of  such  carriers  to  release  liability  for  injuries^ 
does  not  apply  to  a  contract  between  an  ex- 
press company  and  its  messenger. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common- 
Carrier.] 

5.  Master  and  servant  ^=>IOO(l)  —  Contract 
assuming  risk  valid.  In  absence  of  statute. 

In  the  absence  of  statute  regulating  the 
subject,  an  express  messenger's  agreement  to 
assume  all  risk  of  injury  incidental  to  his  em- 
ployment, from  whatever  cause  arising,  is  val- 
id and  binding. 

6.  Judgment  ^=s>452— Servant  can  be  enjolneil 
from  enforcing  Judgment  obtained  In  viola- 
tion of  contract  for  which  master  would  be 
liable. 

Where  an  express  messenger  obtained  in 
the  state  court  a  judgment  against  a  railroad 
company  for  injuries  sustained  during  liis  em- 
ployment, in  violation  of  his  agreement  with 
the  express  company  to  assume  all  risks  of  in- 
jury from  whatever  source,  and  it  appeared 
that  the  express  company  would  be  obligated 
under  its  contract  with  the  railroad  company  ta 
pay  that  judgment,  and  that  the  messenger 
had  no  property  subject  to  execution,  the  ex- 
press company  is  entitled  to  have  the  en- 
forcement of  the  judgment  restrained. 

On  Writ  of  CJertiorari  to  the  United  States- 
Circuit  (yonrt  of  Appeals  for  the  Fifth  Cir- 
coit 
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Salt  by  Wells  Fargo  ft  Go.  against  Oscar 
G.  Taylor  to  restrain  the  enforcement  of  a 
jndgment  secured  by  defendant  Taylor  In 
tbe  state  court  Decree  for  plaintiff  was  re- 
Tersed  by  the  Clrcolt  Gonrt  of  Appeals,  with 
directions  to  dismiss  the  bill  (Taylor  ▼.  Wells 
Fargo  ft  Co.,  249  Fed.  109,  161  0.  C.  A.  161). 
and  plaintiff  brings  certiorari.  Decree  of 
the  Circait  Court  of  Appeals  reversed. 
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^Messrs.  Charles  W.  Stockton,  Brandi  P. 
Kerfoot,  and  Edward  R.  Whittlngham,  all  of 
New  York  City,  for  petitioner. 

Mr.  Thomas  Fite  Paine,  of  Aberdeen,  Miss^ 
for  respondent 

Mr.  Justice  VAN  DEVANTER  deUyered  the 
opinion  of  the  Court 

Oscar  G.  Taylor,  an  express  messenger  of 
Wells  Fargo  ft  Co.  a  common  carrier  by  ez- 
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press,  received  sub^stantial  personal  Injuries 
through  the  derailment  of  an  express  car  In 
whidi  he  was  working,  and  which  was  part 
of  a  passenger  train  moving  over  the  railroad 
of  the  St  Louis  ft  San  Frandsoo  Railroad 
Company  in  the  state  of  Mississippi — the  de- 
railment resulting  from  neglig»ice  on  the 
part  of  the  railroad  company  and  its  em- 
ployte.  To  recover  for  these  injuries  Taylor 
brought  an  action  against  the  railroad  com- 
pany In  the  circuit  court  of  Monroe  county, 
Mississippi,  and  obtained  a  Judgment  for  $4,- 
000,  which  was  affirmed  by  the  Supreme 
Court  of  the  state  without  an  opinion.  See 
St  Louis  ft  S.  F.  Ry.  Co.  v.  Taylor,  58  South. 
486. 

In  his  declaration  in  that  case  Taylor  ex- 
plained and  justified  his  presence  on  the  train 
and  in  the  express  car  by  alleging  that  he 
was  then  in  the  employ  of  the  express  com- 
pany as  its  messenger  and  in  the  course  of 
that  employment  was  in  charge  of  express 
matter  which  the  railroad  company  was 
transporting  for  the  express  company,  that 
this  transportation  was  in  pursuance  of  a 
contract  between  the  two  companies,  and 
that  under  the  contract  the  express  car  was 
furnished  by  the  railroad  company  and  he,  as 
the  express  company's  messenger,  was  per- 
mitted to  accompany  the  express  matter  car- 
ried therein. 

While  the  declaration  said  nothing  more 
about  the  nature  or  terms  of  that  contract,  it 
is  important  here  to  have  them  in  mind.  The 
contract  shows  that  it  was  intended  to,  and 
did,  cover  all  express  business  on  and  over 
the  railroad  company's  road,  both  within  and 
without  the  state  of  Mississippi,  for  a  speci- 
fied period,  including  the  day  when  Taylor 
was  injured.  It  gave  to  the  express  company 
the  exclusive  privilege  of  conducting  an  ex- 
press business  on  and  over  the  railroad  and 
obligated  the  railroad  company  to  refrain 
from  conducting  an  express  business.  There 
were  provisions  whereby  the  railroad  com- 
pany agreed  (a)  to  transport  by  suitable  cars, 
to  be  provided  by  it  and  attached  to  its  pas- 
senger trains,  all  express  matter  of  the  ex- 


I  press  company  and  the  messengers  aocompa- 
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nying  the  ^same;  (b)  to  light  and  warm  the 
I  cars  and  equip  them  with  necessary  conven- 
'  iences;  and  (c)  to  permit  portions  of  its  sta- 
i  tion  houses  to  be  used  by  the  express  com- 
■  pany  for  the  reception,  safe  keeping  and  de- 
livery of  express  matter.  And  there  were 
other  provisions  whereby  the  express  com- 
pany agreed  (a)  to  make  stated  payments — 
usually  a  percentage  of  the  gross  earnings — 
for  the  facilities  furnished  and  service  ren- 
dered by  the  railroad  company;  (b)  to  assume 
all  risks,  losses  and  damages  to  Its  own  prop- 
erty, express  matter  and  valuaMe  packages 
transported  under  the  contract;  (c)  to  assume 
all  risk  and  damage  to  Its  agents  and  em- 
ployes while  oigaged  In  its  business  on  the 
trains  or  property  of  the  railroad  company; 
and  (d)  to  indemnify  and  hold  harmless  the 
railroad  company  in  respect  of  all  claims  for 
damages  suffered  by  each  agents  and  em- 
ployes while  80  engaged. 

There  was  also  a  contract  between  Taylor 
and  the  express  company,  iQ>oken  of  as  a 
messenger's  agreemoit,  wherein — ^f <^owing  a 
recital  that  he  had  full  knowledge  of  the 
service  required  and  the  conditions  on  whl<^ 
the  raUroad  company  would  permit  messen- 
gers to  accompany  express  matter  on  its 
trains,  and  that  with  sach  knowledge  he  was 
desirous  of  becoming  a  messoiger  of  the  ex- 
press company — ^it  was  stipulated,  as  a  term 
or  condition  of  his  employment,  that  neither 
the  express  company  nor  the  railroad  com- 
pany should  under  any  circumstances  or  In 
any  case  be  llaUe  for  any  Injury  which  he 
might  receive  while  on  the  railroad  compa- 
ny's trains  as  such  messenger,  whether  caus- 
ed by  negligence  of  the  railroad  company  or 
otherwise,  and  that  he  would  assume  all  and 
every  risk  incident  to  sudi  employmoit,  from 
whatever  cause  arising. 

Promptly  after  Taylor  sued  the  railroad 
company  in  the  circuit  court  of  Monroe  coun- 
ty, and  before  the  case  was  brought  to  trial, 
the  express  company  presented  to  that  court 
in  that  cause  a  petition  wherein  it  set  out  the 
contracts  Just  described  and  asked  to  be  made 
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a  party  def end^ant  To  this  the  railroad  com- 
pany assented,  but  Taylor  evidently  objected 
and  the  petition  was  denied.  The  railroad 
company  by  Its  answer  and  evidence  sought 
to  avail  Itself  of  the  stipulation  in  the  mes- 
senger's agreement,  in  connection  with  those 
in  the  other  contract,  but  the  court  ruled 
against  it  and  Taylor  obtained  the  Judgmoit 
before  mentioned. 

What  has  been  recited  will  conduce  to  a 
right  understanding  of  another  suit  the  de- 
cree in  which  we  are  now  to  review. 

The  suit  Is  in  equity  and  was  brought  by 
the  express  company  against  Taylor  in  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi.  The  federal 
Jurisdiction  rests  on  diversity  of  citizen- 
ship— the  express  company  being  a  corpora- 
tion and  citizen  of  Colorado,  and  Taylor  a 
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citizen  of  Mississippi  residing  in  the  North- 
em  district.  The  bill,  with  a  supplement  and 
amendment,  proceeds  on  the  theory  that,  in 
suing  the  railroad  company  and  obtaining  a 
Judgment  against  It,  which  as  between  that 
company  and  the  express  company  must  be 
paid  by  the  latter  as  stipulated  In  their  con- 
tract. Taylor  not  only  violated  the  messen- 
ger's agreement,  but  perpetrated  a  legal  fraud 
on  the  express  company;  that  the  Judgment 
is  therefore  one  which  in  equity  and  good 
conscience  he  has  no  right  to  enforce;  that  if 
he  be  permitted  to  enforce  it  the  express  com- 
pany will  be  without  any  effectlTC  remedy  in 
that  he  has  no  property  which  can  be  reached 
by  legal  process  (a  fact  which  Is  both  alleged 
and  proved);  and  that  the  express  company, 
which  was  not  a  party  to  that  case,  and  has 
not  been  in  any  wise  negligent  or  at  fault,  is 
In  equity  and  good  conscience  entitled  to  have 
the  messenger's  agreement  respected  and  to 
demand  that  the  claims  embraced  in  the  in- 
equitable Judgment  be  relinquished  and  the 
enforcement  of  the  Judgment  enjoined.  The 
prayer  conforms  to  that  theory  and  is  in  sub- 
stance that  Taylor  be  required  specifically  to 
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perform  ♦and  carry  out  the  messenger's  agree- 
ment, to  execute  a  sufildent  release  of  all 
claims  on  account  of  the  injuries  received, 
and  to  abstain  from  enforcing  the  Judgment 
General  relief  also  is  prayed. 

Taylor  challenged  the  bill  by  a  demurrer, 
which  was  overruled,  and  after  a  hearing  in 
due  course  the  express  company  prevailed. 
On  appeal  to  the  Circuit  Court  of  Appeals 
that  decree  was  reversed  and  the  suit  re- 
manded because  in  that  court's  opinion  the 
bill  did  not  show  that  Taylor  was  not  in  the 
employ  of  the  railroad  company  or  that  he 
was  solely  in  the  employ  of  the  express  com- 
pany. Taylor  v.  Wells  Fargo  &  Co.,  220  Fed. 
706,  136  C.  C.  A«  402.  After  the  mandate 
was  received,  Taylor  conceiving  that  the  de- 
cision of  the  Circuit  Court  of  Appeals  fully 
disposed  of  the  merits  and  was  final,  request- 
ed the  District  Court  to  enter  a  decree  dis- 
missing the  bill,  and  the  express  company  re- 
quested leave  to  amend  the  bill  by  correcting 
the  defect  pointed  out  by  the  Circuit  Court 
of  Appeals.  Taylor's  request  was  denied  and 
that  of  the  express  company  was  granted. 
The  bill  was  accordingly  amended  so  as  to 
show  that  Taylor  was  not  in  the  employ  of 
the  railroad  company,  but  was  on  the  train 
solely  in  virtue  of  his  employment  by  the  ex- 
press company,  and  that  in  his  declaration 
in  the  action  against  the  railroad  company 
he  did  not  claim  or  allege  any  employment  by 
that  company,  but,  on  the  contrary,  claimed 
and  alleged  that  it  permitted  him  to  be  on  the 
train  because  he  was  accompanying  the  ex- 
press matter  as  the  express  company's  em- 
ploy6.  Taylor  then  filed  a  new  answer,  and 
on  a  further  hearing  a  decree  for  the  express 
company  was  entered.  By  it  the  District 
'^urt  found  that  the  allegations  of  the  bill, 
with  its  supplement  and  amendment,  were 


all  true;  declared  that  the  institution  of  the 
action  against  the  railroad  company  and  its 
prosecution  to  Judgment  constituted  a  viola- 
tion of  the  messenger's  agreement  and  a  legal 
fraud  on  the  express  company;  directed  Tay- 
lor to  carry  out  and  perform  the  messenger's 
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♦agreement  and  to  execute,  within  a  fixed 
time,  an  appropriate  instrument  releasing  the 
express  company  and  the  railroad  company 
from  all  claims  for  damages  on  account  of 
his  injuries ;  and  enjoined  him  from  collect- 
ing or  attempting  to  collect  the  Judgment 
against  the  railroad  company.  On  a  further 
appeal  to  the  Circuit  Court  of  Appeals  that 
decree  was  reversed  with  directions  to  dis- 
miss the  bill.  Taylor  v.  Wells  Fargo  &  Co., 
249  Fed.  100,  161  C.  C.  A.  161.  A  writ  of  cer- 
tiorari was  then  granted  by  this  court,  247 
U.  S.  616,  38  Sup.  Ct.  581.  62  L.  Ed.  1244. 

On  the  second  appeal  the  Circuit  Court  of 
Appeals  put  its  decision  entirely  on  the 
ground  that  the  express  company  was  a  "com- 
mon carrier  by  raUroad"  within  the  meaning 
of  the  Employers'  Liability  Act  of  April  22, 
1008,  c.  149,  35  Stat.  65  (Comp.  St.  §§  8657- 
8666),  and  therefore  under  section  5  of  the 
act  (section  8661)  the  messenger's  agreement 
was  void.  Taylor  advanced  that  and  other 
grounds  in  asking  a  reversal,  but  the  court 
did  not  discuss  the  other  grounds.  All  are 
pressed  on  our  attention,  and  we  take  them 
up  in  what  seems  the  natural  order. 

[1]  1.  It  is  urged  that  the  decision  of  the 
Circuit  Court  of  Appeals  on  the  first  ai>- 
peal  was  final  in  that  it  disposed  of  all  ques- 
tions in  the  suit  and  left  nothing  open  to  the 
District  Court  but  to  dismiss  the  bill.  Had 
this  been  so,  the  Circuit  Court  of  Appeals  on 
the  second  appeal  hardly  would  have  failed 
to  enforce  its  prior  decision.  But  that  deci- 
sion did  not  go  as  far  as  is  claimed.  It  turn- 
ed on  the  sufficiency  of  the  bill,  and  on  that 
alone.  The  District  Court  had  held  the  bill 
sufficient  when  challenged  by  a  demurrer. 
The  Circuit  Court  of  Appeals  held  it  insuffi- 
cient, and  for  that  reason  reversed  the  de- 
cree and  remanded  the  suit  Had  the  Dis- 
trict Court  taken  that  view  when  acting  on 
the  demurrer,  it  undoubtedly  could,  and  prob- 
ably would,  have  allowed  an  amendment  cur- 
ing the  defect.  Could  it  not  equally  allow 
the  amendment  after  the  Circuit  Court  of  Ap- 
peals pointed  out  the  defect  and  remanded 
the  suit?    It,  of  course,  was  bound  to  give 
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efl'ect  to  the  decision  and  ♦mandate  of  the  Cir- 
cuit Court  of  Appeals;  but  that  court  did  not 
order  the  bill  dismissed  nor  give  any  direc- 
tion even  Impliedly  making  against  the 
amendment  All  that  was  disposed  of  was 
the  matter  of  the  sufficiency  of  the  bUL  And 
recognition  of  this  is  found  In  the  last  opin- 
ion of  the  Circuit  Court  of  Appeals,  where  it 
is  said  that  the  first  reversal  was  **based  up- 
on the  insufficiency  of  the  pleadings."  We 
think  the  decision  on  the  first  appeal  was  not 
final  and  that  the  District  Court  was  left 
free»  In  the  exercise  of  its  discretion,  to  per- 
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mit  the  amendment  Equity  Rules  Nos.  19 
and  28  (32  Sup.  Ct  zxiii,  xxvi);  In  re  San- 
ford  Fork  and  Tool  Co.,  160  U.  S.  247,  258, 
^59,  16  Sup.  Ct.  291,  40  L.  Ed.  414;  Mutual 
Life  Insurance  Co.  v.  Hill,  193  U.  S.  551,  553, 
24  Sup.  Ct  538,  48  L.  Ed.  788;  Smith  v.  Ad- 
orns. 130  U.  S.  167,  177,  9  Sup.  Ct  566.  32  L. 
Ed.  895.  It  appears  that  In  denying  a  peti- 
tion for  a  rehearing  on  the  first  appeal  the 
-Circuit  Court  of  Appeals  refused  to  direct 
the  allowance  of  the  amendment;  but  this 
signifies  nothing  more  than  that  no  occasion 
was  perceived  for  controlling  the  District 
-Court's  discretion  in  the  matter. 

[2]  2.  Section  265,  Judicial  Code,  formerly 
section  720,  Rev.  Stat  (Comp.  St  f  1242),  pro- 
Tides  that — 

"The  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  state,  except  in 
•cases  where  such  injunction  may  be  authorized 
4)y  any  law  relating  to  proceedings  in  banlE- 
Tuptcy." 

And  this  is  relied  on  as  showing  that  the 
District  Court  could  not  entertain  the  suit 
That  court  held  the  provision  not  applicable^ 
4md  the  Circuit  Court  of  Appeals  said  noth- 
ing on  the  subject  on  either  appeal,  possibly 
'because  in  a  similar  case  it  had  held  the  pro- 
vision without  application. 

Is  the  suit  one  to  stay  proceedings  in  a 
rstate  court  in  the  sense  of  that  provision? 
If  it  is,  the  District  Court  erred  in  not  dis- 
missing the  bill  on  that  ground.  Haines  v. 
Oaipenter,  91  U.  S.  254,  23  L.  Ed.  345 ;  Dial  v. 
Reynolds,  96  U.  S.  340,  24  L.  Ed.  644;  United 
States  V.  Parkhurst-Davls  Co.,  176  U.  S.  317, 
20  Sup.  Ct  423,  44  L.  Ed.  485.  If  it  is  not, 
the  court  rightly  entertained  the  suit  and  pro- 
ceeded to  an  adjudication  of  the  merits,  for 
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nthe  citizenship  of  the  ^parties  and  the  amount 
in  controversy  were  within  the  jurisdictional 
requirements. 

The  provision  has  been  in  force  more  than 
a  century  and  often  has  been  considered  by 
this  court    As  the  decisions  show,  it  is  in- 
tended to  give  effect  to  a  familiar  rule  of 
comity  and  like  that  rule  is  limited  in  its 
field  of  operation.  Within  that  field  it  tends 
to  prevent  unseemly  Interference  with  the 
orderly  disposal  of  litigation  in  the  state 
courts  and  is  salutary;   but  to  carry  it  be- 
yond that  field  would  materially  hamper  the 
federal  courts  in  the  discharge  of  duties  oth- 
-erwise  plainly  cast  upon  them  by  the  Consti- 
tution and  the  laws  of  Congress,  which  of 
•<X)urse  is  not  contemplated.    As  with  many 
other  statutory  provisions,  this  one  is  design- 
ed to  be  in  accord  with,  and  not  antagonistic 
to,  our  dual  system  of  courts.    In  recognition 
of  this  it  has  come  to  be  settled  by  repeated 
-decisions  and  in  actual  practice  that  where 
the  elements  of  federal  and  equity  jurlsdic- 
-tion  are  present  the  provision  does  not  pre- 
vent the  federal  courts  from  enjoining  the 
4nstitution  in  the  state  courts  of  proceedings 


to  enforce  local  statutes  which  are  repugnant 
to  the  Constitution  of  the  United  States  (Ex 
parte  Young,  209  U.  S.  123,  28  Sup.  Ct  441, 
52  L.  Ed.  714, 13  L.  R.  A.  [N.  S.]  932, 14  Ann. 
Cas.  764;  Truax  v.  Raich,  239  U.  S.  33,  36 
Sup.  Ct  7,  60  L.  Ed.  131,  L.  R.  A.  1916D,  546, 
Ann.  Cas.  1917B,  283;  Missouri  v.  Chicago, 
Burlington  &  Qulncy  R.  R.  Co.,  241  U.  S.  533, 
538,  543,  36  Sup.  Ct  715,  60  L.  Ed.  1148),  or 
prevent  them  from  maintaining  and  protect- 
ing their  own  jurisdiction,  properly  acquired 
and  still  subsisting,  by  enjoining  attempts  to 
frustrate,  defeat  or  Impair  it  through  pro- 
ceedings in  the  state  courts  (French  t.  Hay, 
22  WalL  250,  note,  22  L.  Ed.  857;  Julian  v. 
CJentral  Trust  Co.,  193  U.  S.  93,  112,  24  Sup. 
Ct  399,  48  L.  Ed.  629;  Chesapeake  &  Ohio 
Ry.  Co.  V.  McCabe,  213  U.  S.  207,  219,  29  Sup. 
Ct  430,  53  L.  Ed.  765;  Looney  v.  Eastern 
Texas  R.  R.  Ck>.,  247  U.  S.  214,  221,  38  Sup. 
Ct.  460,  62  L.  Ed.  1084),  or  prevent  them  from 
depriving  a  party,  by  means  of  an  injunction, 
of  the  ben^t  of  a 'judgment  obtained  in  a 
state  court  in  circumstances  where  its  en- 
forcement will  be  contrary  to  recognized  prin- 
ciples of  equity  and  the  standards  of  good  con- 
science (Marshall  v.  Holmes,  141  U.  S.  589, 12 
Sup.  Ct  62,  36  L.  Ed.  870;  Ex  parte  Simon, 
208  U.  S.  144,  28  Sup.  Ct  238»  62  L.  Ed.  429; 
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*Simon  v.  Southern  Ry.  Co.,  236  U.  S.  115,  35 
Sup.  Ct  255,  59  L.  Ed.  492;  Public  Service 
Co.  V.  Oorboy,  250  U.  S.  153,  160,  39  Sup.  Ct 
440,  63  L.  Ed.  905;  National  Surety  Co.  y. 
State  Bank  of  Humboldt  120  Fed.  693,  66 
C.  C.  A.  657,  61  L.  R.  A.  394). 

Marshall  v.  Holmes,  Just  cited,  was  a  suit 
in  equity  to  enjoin  one  who  had  obtained 
Judgments  in  a  state  court  from  enforcing 
them,  that  relief  being  sought  on  the  ground 
that  they  were  secured  by  fraud  which  was 
not  discovered  until  after  they  were  render- 
ed; and  the  question  distinctly  presented 
was  whether  the  suit  was  one  which  the  Cir- 
cuit Court  of  the  United  States  could  enter- 
tain and  decide,  the  requisite  diversity  of  cit- 
izenship and  amount  in  dispute  being  pres- 
ent This  court — ^af  ter  adverting  to  prior  de- 
cisions stating  the  familiar  doctrine  that 
"any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  Judgment,  and 
of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  bat 
was  prevented  by  fraud  or  accident,  unmix- 
ed with  any  fault  or  negligence  in  himself 
or  its  agents,  will  Justify  an  application  to  a 
court  of  chancery,"  and  also  showing  that 
such  a  suit  is  not  one  to  review  or  revise  the 
action  of  the  court  rendering  the  judgmoit, 
but  is  a  new  and  Independent  suit  for  eq- 
uitable relief — ^answered  the  question  by  say- 
ing: 

''These  authorities  would  seem  to  place  be- 
yond question  the  Jurisdiction  of  the  Cireoit 
Court  to  take  cognizance  of  the  present  sutt, 
which  is  none  the  less  an  original,  independent 
suit,  because  it  relates  to  judgments  obtained 
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In  the  court  of  another  Jurisdiction.  WhOe  it 
cannot  require  the  state  'Court  itself  to  set 
aside  or  vacate  the  judsments  in  question,  it 
may,  as  between  the  parties  before  it,  if  the 
facts  justify  such  relief,  adjudge  that  Mayer 
shall  not  enjoy  the  inequitable  advantage  ob- 
tained by  his  judgments.  A  decree  to  that  ef- 
fect would  operate  directly  upon  him,  and  would 
not  contravene  that  provision  of  the  statute 
prohibiting  a  court  of  the  United  States  from 
granting  a  writ  of  injunction  to  stay  proceed- 

•186 

ings  in  a  ^state  court.  It  would  simply  take 
from  him  the  benefit  of  Judgments  obtained  by 
fraud." 

Simon  y.  Southern  Ry.  Ck>.,  supra,  was  a 
suit  in  a  Olrcalt  Ck>urt  of  the  United  States 
to  enjoin  the  enforcement  of  a  Judgment  in 
a  state  court  on  the  ground  that  it  was  ob- 
tained by  fraud  and  without  notice,  and  the 
defendant  invoked  the  provision  in  section 
265.  The  Circuit  Court  took  Jurisdiction  and 
awarded  the  relief  sought  That  decision 
was  aflSrmed  by  the  Circuit  Court  of  Appeals 
and  on  a  further  appeal  was  sustained  by 
this  court.  At  that  time  this  court  consider- 
ed the  provision  in  the  light  of  its  origin  and 
purpose,  reviewed  the  prior  decisions  and  in 
an  extended  i^inion  having  the  approval  of 
the  entire  court  reaffirmed  the  ruling  in  Mar- 
shall V.  Holmes. 

National  Surety  Co.  v.  State  Bank  of  Hum- 
boldt, supra,  was  a  suit  in  a  federal  court  to 
obtain  like  relief  in  respect  of  a  Judgment 
in  a  state  court  on  the  ground  that  through 
a  mistake  of  a  public  officer,  for  which  he 
alone  was  responsible,  the  judgment  had  been 
gendered  without  opportunity  for  putting  in 
a  defense,  and  this  when  there  was  one  which 
was  both  meritorious  and  complete.  The 
suit  was  not  brought  by  the  Judgment  de- 
fendant, but  by  one  who  was  obligated  to 
pay  the  judgment  if  it  was  enforced.  The 
bill  was  dismissed  because  of  the  provision 
now  relied  on;  but  that  decision  was  re- 
versed by  the  Circuit  Court  of  Appeals  in  a 
well-considered  opinion  wherein  it  was  said 
that  in  cases  otherwise  within  the  Jurisdic- 
tional statute  "the  Circuit  Courts  of  the  Unit- 
ed States  have  the  same  Jurisdiction  and 
power  to  enjoin  a  Judgment  plaintiff  from  en- 
forcing an  unconscionable  Judgment  of  a 
state  court,  which  has  been  procured  through 
fraud,  accident,  or  mistake,  that  they  have  to 
restrain  him  from  collecting  a  like  judgment 
of  a  federal  court";  that  the  bill  presented 
a  new  and  justiciable  case  which  had  not 
been  presented  to  nor  decided  by  the  state 
court  and  did  not  '*fall  under  the  ban  of  the 
section  of  the  statute  under  consideration"; 
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and  •that— 

*'In  this  case  all  these  facts  concur— the 
judgment  which  it  is  against  conscience  to  al- 
low to  be  used  to  extort  money  that  is  not 
owing  from  a  defendant  remediless  at  law,  the 
complete  meritorious  defense  to  the  claim  on 
which  this  judgment  is  based,  the  fact  that  the 
defendant  in  the  judgment  was  prevented  from 
availing  itself  of  its  defense  to  the  cause  of 
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action  by  an  unavoidable  accident,  and  the  ab- 
sence of  any  negligence  of  the  defendant  or 
of  its  agents.  These  facts  appeal  with  com- 
pelling force  to  the  conscience  of  a  chancel- 
lor. They  have  been  presented  to  a  court  to 
which  the  Constitution  and  the  acts  of  Congress 
have  granted  the  power,  and  upon  which  they 
have  imposed  the  duty,  to  grant  the  relief  to 
which  the  complainants  are  equitably  entitled; 
and  the  decree  which  dismissed  their  bill  must 
be  reversed." 

Without  pursuing  the  subject  further,  we 
hold  that  the  present  suit  is  not  one  to  stay 
proceedings  in  a  state  court  in  the  sense  of 
section  265. 

3.  Does  the  Employers'  Liability  Act  af- 
fect the  validity  of  the  messenger's  agree- 
ment? 

The  act  provides  that  "every  common  car- 
rier by  railroad"  shall  be  liable  in  damages 
for  the  injury  or  death  of  any  of  its  employes 
occurring  while  it  is  engaged  and  he  is  em- 
ployed in  interstate  commerce  and  resulting 
in  whole  or  in  part  from  the  negligence  of 
any  of  its  officers,  agents  or  employ^  or 
from  any  defect  or  insufficiency,  due  to  its 
negligence,  "in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,"  etc;  and  in  sec- 
tion 5  it  declares  that  any  contract  whereby 
a  common  carrier  exempts  itself  from  "any 
liability  created  by  this  act"  shall  to  that 
extent  be  void. 

[3]  In  his  declaration  in  the  state  court 
Taylor  did  not  claim  that  he  was  in  the  em- 
ploy of  the  railroad  company,  and  his  judg- 
ment was  not  obtained  on  that  theory.  Here 
it  is  shown  with  certainty  that  he  was  not 
in  that  company's  employ.    True  he  urges 
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that  the  contract  between  the  two  ^companies 
shows  a  coproprietorship  or  sort  of  partner- 
ship between  them  which  made  him  an  em- 
ploy^  of  both;  but  the  contract  discloses  no 
basis  for  the  claim  or  for  distinguishing  his 
case  from  that  of  the  Pullman  porter  recent- 
ly before  us.  Robinson  v.  Baltimore  &  Ohio 
B.  R.  Co.,  237  U.  S.  84,  35  Sup.  Ct  491,  59 
L.  Ed.  849.  Here  the  businesses  of  the  com- 
panies concerned  were  quite  as  distinct  in 
point  of  control  and  otherwise  as  they  were 
there.  That  here  the  raUroad  company  pro- 
vided the  express  car  is  not  material,  for  it 
is  measurably  equalized  by  other  differences. 
In  both  cases  the  railroad  company  provided 
the  motive  power  and  the  train  operatives. 
The  messenger  here,  like  the  porter  there, 
was  on  the  train  as  an  employ^,  not  of  the 
railroad  company,  but  of  another  by  whom  he 
was  employed,  directed  and  paid,  and  at 
whose  will  he  was  to  continue  in  service  or 
be  discharged. 

[4]  As  respects  the  express  company,  it  ap- 
pears not  merely  that  Taylor  was  in  its  em- 
ploy, but  also  that  the  injuries  were  received 
while  it  was  engaged  and  he  was  employed  In 
interstate  commerce;  and  so  the  question  i^ 
presented  whether  the  act  embraces  a  com- 
mon carrier  by  express  which  neither  owiks 


41  SUPREME  GOUBT  BBPOBTKB 


(Oct  Term, 


nor  operates  a  railroad,  trat  naea  and  paysf 
for  railroad  transportation  in  tlie  manner  be- 1 
fore  shown*     The  District  Court  answered  1 
the  question  in  the  negative  and  the  Circnit 
Court  of  Appeals  in  the  affirmative.    A  nega- 
tive answer  also  has  been  given  in  a  like  sit- 
uation by  the  Court  of  Errora  and  Appeals 
of  New  Jersey  (Hlggins  v.  EMe  R.  R.  Co.,  89 
N.  J.  Law,  629,  99  AtL  98),  and  a  recent  de- ' 
dsion  by  the  Supreme  Court  of  Minnesota 
makes  persuasively  for  that  view  (State  ex 
rel.  V.  District  Court,  142  Minn.  410,  172  N. 
W.  310). 

In  our  opinion  the  words  "common  carrier 
by  railroad,**  as  used  in  the  act,  mean  one 
who  operates  a  railroad  as  a  means  of  car- 
rying for  the  public — that  is  to  say,  a  railroad 
company  acting  as  a  common  carrier.  This 
view  not  only  is  in  accord  with  the  ordinary 
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acceptation  of  the  words,  *but  is  raforced  by 
the  mention  of  cars,  engines,  track,  roadbed, 
and  other  property  pertaining  to  a  going  rail- 
road (see  Southern  Pacific  Co.  v.  Jensen,  244 
U.  S.  205,  212-213.  37  Sup.  Ct  624,  61  L.  Ed. 
1086,  L.  R.  A.  191SC,  451,  Ann.  Cas.  1917E, 
900);  by  the  obvious  reference  in  the  latter 
part  of  sections  3  and  4  to  statutes  requiring 
engines  and  can  to  be  equipped  with  auto- 
matic couplera,  standard  drawbara  and  oth- 
er appliances  intended  to  promote  the  safety 
of  railroad  employes  (see  San  Antonio  & 
Aransas  Pass  Ry.  Ck>.  v.  Wagner,  241  U.  S. 
476,  484,  36  Sup.  a.  626,  60  L.  Ed.  1110); 
by  the  use  of  similar  words  in  closely  related 
acts  which  apply  only  to  carriers  operating 
railroads  (27  Stat  531,  c.  196  [Comp.  St.  i§ 
fi  8605-8612];  35  Stat.  476,  c.  225  [Comp.  St 
IS  8624^8629];  36  Stat.  350,  c.  208  [Comp.  St 
fi  8642-8647]);  and  by  the  fact  that  similar 
words  in  the  original  Interstate  Commerce 
Act  had  been  construed  as  including  carriera 
operating  railroads  but  not  express  compa- 
nies doing  business  as  here  shown  (Burton 
Stock  Car  Co.  y.  Chicago,  B.  ft  Q.  R.  R.  Co., 
1  Interst  Com.  Com*n  R.  349;  United  States 
V.  Moraman  [D.  C]  42  Fed.  448;  Southern 
Indiana  Express  0>.  v.  United  States  Express 
Ca  [C.  C]  88  Fed.  659,  662 ;  Id.,  92  Fed.  1022, 
35  C.  C.  A.  172).  And  see  American  E^spress 
Co.  V.  United  States,  212  U.  S.  522,  531,  534, 
29  Sup.  Ct  315,  53  L.  Ed.  635. 

As  Taylor  was  not  an  employ^  of  the  rail- 
road company  and  the  express  company  was 
not  within  the  Employers*  Liability  Act  it 
follows  that  the  act  has  no  bearing  on  the  lia- 
bility of  either  company  or  on  the  validity  of 
the  messenger's  agreement. 

[S,  61  4.  There  being  no  statute  regulating 
the  subject,  it  is  settled  by  the  decisions  of 
this  court,  and  is  recognized  in  other  Jurisdic- 
tions that  the  messenger's  agreement  was  a 
valid  and  binding  contract  whereby  Taylor 
agreed  to  assume  all  risk  of  injury  incident  to 
his  employment,  from  whatever  cause  arising, 
assented  to  the  contractual  arrangement  be- 
tween the  two  companies  in  respect  of  such  i 


injuries,  and  became  obligated  to  the  express 
company  to  refrain  frcHn  asserting  any  lia- 
bility against  it  or  the  railroad  company  on 
account  of  any  such  injuries.  Express  Cases, 
117  U.  S.  1,  6  Sup.  Ct  542,  628,  29  L.  Ed.  791; 
Baltimore  &  Ohio  Southwestern  Ry.  Co.  v. 
Volgt  176  U.  S.  498,  20  Sup.  Ct  385,  44  L. 

Ed.  560,  and  cases  cited ;  Santa  F6,  ^etc,  Ry. 
Co.  V.  Grant  Bros.  Construction  Co.,  228  U. 
S.  177,  33  Sup.  Ct  474,  57  L.  Ed.  787;  Rob- 
inson  V.  Baltimore  &  Ohio  R.  R.  Co.,  supra; 
Perry  v.  Philadelphia,  etc.  Co.,  24  Del.  (1 
Boyce)  399,  77  Atl.  725;  McKay  v.  Louisville 
&  Nashville  R.  R.  Co.,  133  Tenn.  590,  182 
S.  W.  874;  Fowler  v.  Pennsylvania  R.  R.  Co., 
229  Fed.  373.  143  C.  C.  A.  493.  In  violation 
of  that  agreement  he  wrongfully  sought  and 
obtained  a  judgment  against  the  railroad 
company,  which  as  between  the  two  compa- 
nies the  express  company  is  bound  to  pay. 
The  judgment  was  obtained  in  an  action  to 
which  that  company  was  not  a  party  and 
wherein  it  could  not  be  heard.  He  is  finan- 
cially irresponsible  and  if  the  judgment  ia 
collected  the  express  company,  which  has  not 
been  in  any  wise  negligent  or  at  fault,  will 
be  remediless.  In  these  circumstances,  that 
company  is  entitled  in  equity  and  good  con- 
science, as  is  shown  by  the  cases  before  cit- 
ed, to  a  decree  holding  him  to  his  agreement 
and  depriving  him  of  his  present  inequitable 
advantage,  and  to  that  end  enjoining  him 
from  collecting  the  judgment 

It  follows  that  the  decree  of  the  District 
Court  was  right  and  that  the  Circuit  Court 
of  Appeals  erred  in  reversing  it 

Decree  reversed. 


(254  U.  8.  1») 
JIN  FUEY  MOY  v.  UNITED  STATES. 

(Argued  Oct  11,  1920.    Decided  Dec  0, 1920.) 

No.  44. 

1.  Courts  4=s>385( I)— Supreme  Court's  Jarls* 
diction  on  direct  writ  of  error  continues,  not* 
withstandino  determination  of  constitutional 
question. 

The  jurisdiction  of  the  Supreme  Court,  on 
a  direct  writ  of  error  brought  on  the  ground 
of  the  unconstitutionality  of  the  statute  in- 
volved, continues  for  the  purpose  of  disposing 
of  other  questions  raised  in  the  record,  though 
the  coDstitutional  question  has  been  set  at 
rest  by  the  decision  in  another  case. 

2.  Poisons  ^==>9— Indictment  charging  physician 
with  selling  opium  by  Issuing  prescription  not 
repugnant. 

Under  Harrison  Anti-Narcotic  Act,  I  2 
(Comp.  St.  §  C287b),  prohibiting  the  sale  of 
prescribed  drugs,  but  excepting  the  dispensing 
thereof  to  a  patient  by  a  physician,  and  Crim- 
inal Code,  §  332  (Comp.  St  i  10506),  making 
one  aiding  or  abetting  the  commission  of  an 
offeDse   a   principal,   a  physician   may  take  a 


^s>For  other  c«.mi  see  tame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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principal  part  in  a  prohibited  sale  of  an  opinm 
derivatiTe  belonging  to  another  person  by  un« 
lawfully  issuing  a  prescription,  and  an  indict- 
ment charging  him  with  selling  the  drug  by  is- 
suing the  prescription  is  not  repugnant. 


His   motion  in  arrest  of  Judgment  having 

•lOl 

•been  overmled  (253  Fed.  213),  he  brought 
the  case  here  by  direct  writ  of  error  under 
section  238,  Judicial  Code,  upon  the  ground 


3.  Poisons   «=.9-Evldence   held  sufficient   to  o^  the  unconstitutionality  of  the  act    After- 


support  conviction  of  physician  under  Antl- 
Narcotlc  Act. 

Evidence  KM  sufficient  to  support  a  con- 
▼iction  of  a  physician  for  violating  Harrison 
Anti-Narcotic  Act,  f  2  (Gomp.  St.  f  6287h), 
by  unlawfully  issuing  prescriptions  not  issued 
to  patients  in  the  course  of  professional  prac- 
tice. 

4.  Poisons  ^=s>4— Immunity  of  physician  under 
Antl-Narcotic  Act  limited  to  appropriate 
bounds  of  physician's  professional  practice. 

Under  Harrison  Anti-Narcotic  Act,  I  2 
(Comp.  St.  §  6287h),  excepting  from  the  pro- 
hibition against  sale  the  dispensing  of  the  pro- 
hibited drugs  to  a  patient  by  a  physician  in  the 
conrse  of  his  professional  practice,  the  im- 
munity of  a  registered  physician  is  confined 
within  the  appropriate  bounds  of  a  physician's 
professional  practice,  and  a  prescription  issued 
for  a  sale  to  a  dealer  or  to  cater  to  the  ap- 
petite or  satisfy  the  craving  of  an  addict  pro- 
tects neither  the  physician  nor  the  dealer 
knowingly  filling  it. 

9.  Witnesses  ^=s>52(7)^Wife  incompetent  to 
oontradlot  testimony  of  witnesses  for  govern- 
■ont. 

A  wife  was  incompetent  to  testify  as  a 
witness  for  her  husband  for  the  purpose  of 
contradicting  witnesses  for  the  government, 
who  testified  that  certain  matters  transpired 
in  her  presence,  as  the  rule  excluding  a  wife 
from  testifying  for  her  husband  applies,  irre- 
spective of  the  kind  of  testimony  she  might 
give. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

Jin  Fuey  Moy  was  convicted  of  a  violation 
of  the  Harrison  Anti-Narcotic  Act,  and  he 
brings  error.     AfiSrmed. 

For  opinion  below,  see  253  Fed.  213. 
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^Messrs.  EL  Ralph  Burton,  of  Washington, 
D.  C,  John  W.  Dunkle,  of  Pittsburgh,  Pa., 
and  Blaine  Mallan,  of  Washington,  D.  C,  for 
plaintiff  in  error. 

Mr.  Solicitor  General  Frierson,  for  the 
United  States. 

Mr.  Justice  PITNET  delivered  the  opinion 
of  the  Court. 

[1]  Plaintiff  in  error  was  indicted  and  con- 
victed for  violating  section  2  of  an  Act  of 
Congress  approved  December  17,  1914,  com- 
monly known  as  the  Harrison  Antl-Narcotic 
Act  (38  Stat  785,  ch.  1  [Comp.  St  |  6287h]).i 

*  Sec.  2.  Tbat  It  shall  be  unlawful  for  any  per- 
son to  sell,  barter,  szcbaoge,  or  give  away  any  of 
tne  aforesaid  drugs  except  in  pursuance  of  a  writ- 
ten order  of  the  person  to  whom  such  article  is 
sold,  bartered,  exchanged,  or  given,  on  a  form  to 


wards  this  question  was  set  at  rest  by  our 
decision  in  United  States  v.  Doremus,  249  U. 
S.  86,  39  Sup.  Ct  214,  63  L.  Ed.  493,  sustain- 
ing the  act;  but  our  Jurisdiction  continues 
for  the  purpose  of  disposing  of  other  ques- 
tions raised  in  the  record.  Brolan  v.  United 
States,  236  U.  S.  216,  35  Sup.  Ct  285,  59  L. 
Ed.  544 ;  Pierce  v.  United  States,  252  U.  S. 
239,  40  Sup.  Gt  206,  64  L.  Ed.  542. 

These  questions  relate  to  the  sufficiency  of 
the  indictment,  the  adequacy  of  the  evidence 
to  warrant  a  conviction,  the  admissibility  of 
certain  evidence  offered  by  defendant  and  re- 
jected by  the  trial  court  and  the  instructions 
given  and  refused  to  be  given  to  the  jury. 

[2]  The  indictment  contained  twenty 
counts,  differing  only  in  matters  of  detail. 
Defendant  was  convicted  upon  eight  counts, 
acquitted  upon  the  others.  Eadi  count 
averred  that  on  a  date  spedfled,  at  Pitts- 
burgh, in  the  county  of  Allegheny,  in  the 
Western  district  of  Pennsylvania,  and  within 
the  Jurisdiction  of  the  court,  defendant  was 
a  practicing  physician,  and  did  unlawfully, 
willfully,  Imowingly,  and  feloniously  sell, 
barter,  exchange,  and  give  away  certain  de- 
rivatives and  salts  of  opium,  to  wit,  a  speci- 
fied quantity  of  morphine  sulphate,  to  a  per- 
son named,  not  in  pursuance  of  a  written 
order  from  such  person  on  a  form  issued  in 

blank  for  that  purpose  by  the  ^Ckmimissioner 
of  Internal  Revenue  under  the  provisions  of 
section  2  of  the  act,  "in  manner  following, 
to-wit,  that  the  said  Jin  Fuey  Moy,  at  the 
time  and  place  aforesaid,  did  issue  and  dis- 
pense" to  the  person  named  a  certain  pre- 
scription of  which  a  copy  was  set  forth,  and 
that  said  person  "was  not  then  and  there  a 
patient  of  the  said  Jin  Fuey  Moy,  and  the 
said  morphine  sulphate  was  dispensed  and 
distributed  by  the  said  Jin  Fuey  Moy  not  in 
the  course  of  his  professional  practice  only; 

be  issued  In  blank  for  that  purpose  by  tbe  Com- 
missioner of  Internal  Revenue.  •  •  •  Nothing 
contained  in  this  section  shall  apply— 

(a)  To  the  dispensing  or  distribution  of  any  of 
the  aforesaid  drugs  to  a  patient  by  a  physician, 
dentist,  or  veterinary  surgeon  registered  under  this 
act  in  the  course  of  his  professional  practice  only: 
Provided,  that  such  physician,  dentist,  or  veterin- 
ary surgeon  shall  keep  a  record  of  all  such  drugs 
dispensed  or  distributed,  showing  the  amount  dis- 
pensed or  distributed,  the  date,  and  the  name  and 
address  of  the  patient  to  whom  such  drugs  are 
dispensed  or  distributed,  except  such  as  may  be 
dispensed  or  distributed  to  a  patient  upon  whom 
such  physician,  dentist,  or  veterinary  surgeon  shall 
personally  attend;    •   •    • 

(b)  To  the  sale,  dispensing,  or  distrlbuUon  of  any 
of  the  aforesaid  drugs  by  a  dealer  to  a  consumer 
under  and  In  pursuance  of  a  written  prescription 
issued  by  a  physician,  dentist,  or  veterinary  sur- 
geon registered  under  this  act.    •    •    • 
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contrary  to  the  form  of  the  act  of  Congress/' 
etc 

It  is  objected  that  the  act  of  selling  or  giv- 
ing away  a  drug  and  the  act  of  issuing  a  pre- 
scription are  so  essentially  different  that  to 
allege  that  defendant  sold  the  drug  by  issu- 
ing a  prescription  for  it  amounts  to  a  contra- 
diction of  terms,  and  the  repugnance  ren- 
ders the  indictment  fatally  defective.  The 
government  suggests  that  the  clause  as  to 
issuing  the  prescription  may  be  rejected  as 
surplusage;  but  we  are  Inclined  to  think  it 
enters  so  Intimately  into  the  description  of 
the  offense  intended  to  be  charged  that  it 
cannot  be  eliminated,  and  that  unless  defend- 
ant could  "sell/*  in  a  criminal  sense,  by  issu- 
ing a  prescription,  the  indictment  is  bad.  If 
''selling"  must  be  confined  to  a  parting  with 
one's  own  property  there  might  be  difficulty. 
But  by  section  332  of  the  Criminal  Code 
(Comp.  St  i  10506): 

"Whoever  directly  commits  any  act  constitut- 
ing an  offense,  defined  in  any  law  of  the  Unit- 
ed States,  or  aids,  abets,  counsels,  commands, 
induces,  or  procures  its  commission,  is  a  prin- 
cipal." 

Taking  this  together  with  the  clauses  quot- 
ed from  section  2  of  the  Anti-Narcotic  Act, 
it  is  easy  to  see,  and  the  evidence  in  this  case 
demonstrates,  that  one  may  take  a  principal 
part  in  a  prohibited  sale  of  an  opium  deriva- 
tive belonging  to  another  person  by  unlawful- 
ly issuing  a  prescription  to  the  would-be  pur- 
chaser. Hence  there  is  no  necessary  repug- 
nance between  prescribing  and  selling,  and 
the  indictment  must  be  sustained. 

[3]  The    evidence   shows    that   defendant 
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was  a  practicing  ^physician  in  Pittsburgh,  reg- 
istered under  the  act  so  as  to  be  allowed  to 
dispense  or  distribute  opium  and  its  deriva- 
tives without  a  written  order  in  official  form, 
"in  the  course  of  his  professional  practice 
only";  that  he  was  in  the  habit  of  issuing 
prescriptions  for  morphine  sulphate  without 
such  written  order  and  not  in  the  ordinary 
course  of  professional  practice;  that  he  is- 
sued them  to  persons  not  his  patients  and  not 
previously  known  to  him,  professed  morphine 
users,  for  the  mere  purpose,  as  the  Jury 
might  find,  of  enabling  such  persons  to  con- 
tinue the  use  of  the  drug,  or  to  sell  it  to  oth- 
ers; in  some  cases  he  made  a  superficial 
physical  examination,  in  others  none  at  all; 
his  prescriptions  called  for  large  quantities 
of  morphine — 8  to  16  drams  at  a  time — to  be 
used  "as  directed",  while  the  directions  left 
the  recipient  free  to  use  the  drug  virtually  as 
he  pleased.  His  charges  were  not  according 
to  the  usual  practice  of  medical  men,  but  ac- 
cording to  the  amount  of  the  drug  prescribed, 
being  invariably  one  dollar  per  dram.  All 
the  prescriptions  were  filled  at  a  single  drug 
store  in  Pittsburgh,  the  recipients  being  sent 
there  by  defendant  for  the  purpose;  and 
persons  inquiring  at  that  drug  store  for  mor- 
phine were  sent  to  defendant  for  a  prescrip- 


tion. The  circumstances  strongly  tended  to 
show  co-operation  between  defendant  and  the 
proprietors  of  the  drug  store.  At  and  about 
the  dates  specified  in  the  indictment — ^the 
spring  of  the  year  1917 — and  for  more  than 
two  years  before,  the  number  of  prescriptions 
issued  by  defendant  and  filled  at  this  drug 
store  ran  into  the  hundreds  each  month,  all 
calling  for  morphine  sulphate  or  morphine 
tablets  in  large  quantities.  In  one  case  a 
witness  who  had  procured  from  defendant 
two  prescriptions — one  in  his  own  name  for 
10  drams,  the  other  in  the  name  of  a  ficti- 
tious wife  for  6  drams — ^and  had  been  direct- 
ed by  defendant  to  the  specified  drug  store 
in  order  to  have  them  filled,  asked  defendant 
to  confirm  the  prescriptions  by  telephone  so 
there  would  be  no  trouble;  to  which  defend- 
ant  replied: 

•194 

^"Oh,  never  mind;  we  do  business  together; 
we  understand  each  other." 

On  another  occasion  the  same  witness,  hav- 
ing received  from  defendant  two  prescrip- 
tions for  8  drams  each,  one  in  his  own  name, 
the  other  in  the  name  of  the  supposed  wife, 
stating  in  one  case  a  Cleveland  address,  in 
the  other  a  Pittsburgh  address,  presented 
them  at  the  drug  store  to  be  filled,  and  was 
told  by  the  manager  that  he  would  not  fill 
any  more  prescriptions  under  a  Pittsburgh 
address ;  "they  were  taking  too  big  a  chance, 
and  I  must  go  back  to  the  Chinaman  and  tell 
him  what  he  told  me,  and  he  would  under- 
stand— the  Chinaman  would  understand." 
Witness  returned  the  two  prescriptions  to  de- 
fendant, told  him  what  the  manager  had 
said,  and  defendant  retained  those  prescrip- 
tions and  issued  to  the  witness  a  new  one 
for  16  drams  in  place  of  them,  with  which 
the  witness  returned  to  the  drug  store  and 
procured  the  specified  quantity  of  the  drug. 

[4]  In  each  case  where  defendant  was 
found  guilty  the  evidence  fully  warranted  the 
Jury  in  finding  that  he  aided,  abetted,  and 
procured  a  sale  of  morphine  sulphate  without 
written  order  upon  a  blank  form  Issued  by 
the  Commissioner  of  Internal  Revenue,  and 
that  he  did  this  by  means  of  a  prescription 
issued  not  to  a  patient  and  not  in  the  course 
of  his  professional  practice,  contrary  to  the 
prohibition  of  section  2  of  the  act  Manifest- 
ly the  phrases  "to  a  patient"  and  "in  the 
course  of  his  professional  practice  only"  are 
intended  to  confine  the  immunity  of  a  regis- 
tered physician,  in  dispensing  the  narcotic 
drugs  mentioned  in  the  act,  strictly  within 
the  appropriate  bounds  of  a  physician's  pro- 
fessional practice,  and  not  to  extend  it  to  in- 
clude a  sale  to  a  dealer  or  a  distribution  in- 
tended to  cater  to  the  appetite  or  satisfy  the 
craving  of  one  addicted  to  the  use  of  the 
drug.  A  "prescription"  issued  for  either  of 
the  latter  purposes  protects  neither  the  phy- 
sician who  issues  it  nor  the  dealer  who  know- 
ingly accepts  and  fills  it     Webb  7.  United 
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states,  249  V.  S.  96,  39  Sup.  Ct  217,  63  U  EdL 
497. 

•105 

^Errors  assigned  to  the  instructions  given 
and  refused  to  be  given  by  the  trial  Judge  to 
the  Jury  are  disposed  of  by  what  we  have 
said. 

[S]  But  a  single  point  remains — ^hardly  re- 
quiring mention — the  refusal  to  permit  de- 
fendant's wife  to  testify  in  his  behalf.  It  is 
conceded  that  she  wns  not  a  competent  wit- 
ness for  all  purposes,  a  wife's  evidence  not 
having  been  admissible  at  the  time  of  the 
first  Judiciary  Act,  and  the  relaxation  of  the 
rule  in  this  regard  by  sec.  858,  Rev.  Stat  U. 
S.,  being  confined  to  civil  actions.  Logan  v. 
United  States,  144  U.  S.  263,  299-302,  12  Sup. 
Ct.  617,  36  L.  Ed.  429;  Hendrix  v.  United 
States,  219  U.  S.  79,  91,  31  Sup.  Ct.  193,  55 
L.  Ed.  102.  But,  it  is  said,  the  general  rule 
does  not  apply  to  exclude  the  wife's  evidence 
in  the  present  case  because  she  was  olfered 
not  "in  behalf  of  her  husband,"  that  Is,  not 
to  prove  his  innocence,  but  simply  to  contra- 
dict the  testimony  of  particular  witnesses  for 
the  government  who  had  testified  to  certain 
matters  as  having  transpired  in  her  presence. 
The  distinction  is  without  substance.  The 
rule  that  excludes  a  wife  from  testifying  for 
her  husband  is  based  upon  her  interest  in  the 
event,  and  applies  irrespective  of  the  kind  of 
testimony  she  might  give. 

The  judgment  under  review  if 

Affirmed. 
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UNITED  STATES  v.  NORTHERN  PAC.  RY. 

CO. 

(Argued  Nov.  11  and  12.  1920.    Decided  Dec. 

6,  1920.) 

No.  88. 

1.  Commerce  <&=927(2)»Safety  Appliance  Aol 
held  to  apply  to  terminal  railroad. 

A  terminal  railroad,  4  miles  long,  crossing 
other  railroads  and  streets  on  which  street 
cars  mn,  and  on  which  trains  are  run  at  a 
speed  of  from  3  to  18  miles  an  hour,  is  within 
Safety  Appliance  Act  March  2, 1893,  $  1  (Comp. 
St.  i  8605),  as  amended  by  Act  March  2,  1903, 
f  2  (Comp.  St.  i  8614),  requiring  a  specified 
percentage  of  the  train  brakes  to  be  coupled  so 
as  to  be  under  engine  control,  assuming  that 
use  of  the  road  as  part  of  a  main  line  is 
essential,  where  two  independent  companies  use 
the  road  for  freight  trains  under  air  control, 
and  passenger  trains  of  another  company 
cross  it. 

2.  Commerofl  ^=s>27 (2)— Safety  Appliance  Act 
■ot  limited  to  main  track  operations. 

Safety  Appliance  Act  March  2,  1893,  §  1 
(Comp.  St.  §  8605),  as  amended  by  Act  March 
2,  1903,  S  2  (Comp.  St.  §  8614),  requiring  train 
brakes  to  be  coupled  so  as  to  be  under  engine 
control,  is  not  limited  to  operations  on  main 
line  tracks,  but  applies  to  all  trains  used  on 
any  railroad  engaged  in  interstate  commerce. 


3.  Commerce  ^=>27(l)  —  Transfer  trains  on 
terminal  railroad  held  "trains^"  within  Safety 
Appliance  Act. 

Trains,  consisting  of  a  locomotive  and  40  or 
48  cars,  and  operated  for  a  distance  of  4 
miles  over  a  terminal  railroad,  not  used  for 
switching  or  assembling  cars,  were  ''trains," 
within  Safety  Appliance  Act  March  2,  1893.  3 
1  ((3omp.  St.  S  8605),  as  amended  by  Act 
March  2.  1903,  S  2  (Comp.  St  $  8614). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Train.] 

4.  Commerce  ^=s>27 ( I )— Moving  cars  attached 
to  locomotive  are  within  Safety  Appliance 
Act,  except  when  they  are  not  trains. 

A  moving  locomotive  with,  cars  attached  is 
without  the  provision  of  Safety  Appliance  Act 
March  2,  1893,  §  1  (Comp.  St.  S  8605),  as 
amended  by  Act  March  2,  1903,  §  2  (Comp.  St 
§  8614),  only  when  it  is  not  a  train,  as  where 
the  operation  is  that  of  switching,  dassifjring, 
and  assembling  cars  in  yards  in  making  up 
trains. 

5.  Railroads  ^=s>229— Application  of  Safety  Ap- 
pliance Act  not  dependent  on  dangers  Inci- 
dent ttf  particular  operations. 

Safety  AppUance  Act  March  2,  1893,  {  1 
(Comp.  St.  §  8605),  as  amended  by  Act  March 
2,  1903,  i  2  (Comp.  St  9  8614),  requiring 
brakes  to  be  so  coupled  as  to  be  under  engine 
control,  does  not  impose  on  the  courts  any  du- 
ty to  weigh  the  dangers  incident  to  particular 
operations. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit 

Suit  by  the  United  States  against  the 
Northern  Pacific  Railway  Company.  A 
judgment  for  defendant  was  afl3rmed  by  the 
Circuit  Court  of  Appeals  for  the  Eighth  (Mr- 
cuit  (255  Fed.  665,  167  C.  C.  A.  31),  and  the 
United  States  brings  certiorari.    Reversed. 

•2S2 

*  Assistant  Attorney  General  Adams,  for  the 
United  States. 

Messrs.  D.  F.  Lyons  and  Charles  W.  Bunn, 
both  of  St  Paul,  Minn.,  for  respondent 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

The  Northern  Pacific  Railway  Company 
owns  and  uses  in  interstate  commerce  a  ter- 
minal railroad  along  the  water  front  of  Du- 
luth  extending  from  Rice's  Point  to  Furnace, 
a  distance  of  4  miles.  It  was  sued  in  the 
District  Court  of  the  United  States  for  the 
District  of  Minnesota  for  violating  the  Safe- 
ty Appliance  Acti  by  operating  over  the  whole 
of  this  road,  in  September,  1916,  two  trans- 
fer trains,  without  complying  with  the  re- 
quirement that  85  per  cent  of  the  train 
brakes  be  coupled  so  as  to  be  under  engine 


1  Act  March  2.  1893.  c.  196.  |  1,  27  SUt  631  (Comp. 
St.  S  8605)  as  amended  by  Act  March  2,  1903,  c  976, 
I  2,  82  Stat.  943  (Comp.  St  S  8614).  and  order  of  In- 
terstate Commerce  Ck>nmiiB8ion  dated  June  6,  1910. 
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control.  One  train  consisted  of  a  locomotive 
and  48  cars ;  the  other,  of  a  locomotive  and 
40  cars.  The  company  contended  that  the 
provision  of  the  Safety  Appliance  Act  did  not 
control  the  operation,  because  this  terminal 
road  was  not  part  of  a  main  line ;  that  nei- 
ther passenger  nor  freight  trains,  through  or 
]ooa\,  moved  on  it;  that  on  it  trains  are  not 

operated  by  time-tables,  train  •orders,  or  time- 
cards,  nor  is  the  use  of  the  track  controlled 
by  block  signals ;  that  on  it  no  train  has  right 
of  way  over  another;  but  that  there  the  sin- 
gle operating  rule  applies  which  requires  all 
trains  to  move  at  such  speed  that  they  can 
be  stopped  at  vision,  and  that  trains  are  un- 
der the  yardmaster's  orders.  The  company's 
contention  was  sustained  by  the  District 
Court  which  directed  a  verdict  for  defend- 
ant; and  the  judgment  entered  thereon  was 
affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit.  225  Fed.  655, 167  C.  C.  A. 
31.  The  case  comes  here  on  writ  of  certio- 
rari. 249  U.  S.  597,  39  Sup.  Ct  388,  63  L.  Ed. 
795. 

These  additional  facts  are  material:  The 
road  for  a  distance  of  a  mile  at  the  beginning 
and  for  less  at  the  end  is  single  track.  It 
crosses  at  grade  two  streets,  on  one  of  which 
run  street  cars.  It  crosses  at  grade,  at  five 
places  in  all,  lines  of  three  independent  rail- 
road companies  which  run  freight  trains  to 
piers  situated  bet\^'een  Rice's  Point  and  Fur- 
nace. One  of  these  companies  also  runs  pas- 
senger trains  across  defendant's  tracks.  In 
addition,  two  other  independent  companies 
use,  under  the  usnal  traffic  right  agreement, 
about  a  mile  of  this  railroad  as  a  part  of  their 
freight  lines  to  piers  situated  between  Rice's 
Point  and  EHirnace.  These  4  miles  of  rail- 
road owned  by  the  Northern  Pacific  are  not 
used  by  it  for  switching  or  assembling  cars. 
The  switching,  assembling,  and  classification 
of  cars  for  its  through  and  local  freight  is 
done  in  the  Rice's  Point  yard,  where  there 
are  55  tracks,  each  4,000  feet  long,  and  at 
Furnace,  where  there  are  15  tracks,  cars  are 
also  switched  and  assembled.  At  Berwlnd 
and  Boston,  two  intermediate  points,  where 
there  are  respectively  9  and  6  tracks,  cars 
are  frequently  set  out  or  picked  up  by  trans- 
fer trains.  The  transfer  trains  here  in  ques- 
tion appear  to  have  run  solid  between  Rice's 
Point  and  Furnace.  Trains  are  run  by  the 
Northern  Pacific  on  this  line  at  a  speed  vary- 
ing from  3  to  18  miles  an  hour. 

•254 

[1-1]  *The  company  contends  that  the  rule 


applied  in  United  States  v.  Erie  Railroad  Co., 
237  U.  S.  402,  35  Sup.  Ct  621,  59  L.  Ed.  1019, 
United  States  v.  Chicago,  Burlington  &  Quin- 
cy  Railroad  Co.,  237  U.  S.  410,  35  Sup.  Ct 
634,  59  L.  Ed.  1023,  and  LouisviUe  &  Jeffer- 
sonville  Bridge  Co.  v.  United  States,  249  U.  S. 
534,  39  »up.  Ct.  355,  63  L.  Ed.  757,>  is  not  ap- 
plicable, because  here,  unlike  those  cases,  no 
part  of  the  trains'  Journey  was  performed  on 
a  track  used  as  part  of  the  main  line  of  the 
Northern  Pacific  system.  If  use  of  the  road 
as  part  of  a  main  line  were  essential  in  order 
that  operations  on  it  be  controlled  by  the  Safe- 
ty Appliance  Act,  the  requirement  would  be 
satisfied  in  this  case  by  the  fact  that  two  Inde- 
pendent companies  use  the  road  for  freight 
trains  under  air  control  and  that  the  passen- 
ger trains  of  another  company  cross  it  **Not 
only  were  these  [the  defendant's]  trains  sub- 
ject to  the  hazards  which  that  provision  was 
intended  to  avoid  or  minimize,  but  unless  their 
engineers  were  able  readily  and  quicKly  to 
check  or  control  their  movements  they  were  u 
serious  menace  to  the  safety  of  other  trains 
which  the  statute  was  equally  designed  to  pro- 
tect." United  States  v.  Chicago,  etc,  Ry.,  su- 
pra. But  there  is  nothing  in  the  act  which 
limits  the  application  of  the  provision  here  in 
question  to  operations  on  main  line  tracks. 
The  requirement  that  train  brakes  shall  be 
coupled  so  as  to  be  under  engine  control  is  in 
terms  (32  Stat  943)  applicable  to  "all  trains 
•  *  •  used  on  any  railroad  engaged  in  in- 
terstate commerce."  It  is  admitted  that  this 
railroad  is  engaged  in  interstate  commerce; 
and  the  cases  cited  show  that  transfer  trains, 
like  those  here  involved,  are  "trains"  within 
the  meaning  of  the  act  A  moving  locomo- 
tive with  cars  attached  is  without  the  pro- 
vision of  the  act  only  when  it  is  not  a  train ; 
as  where  the  operation  is  that  of  switching, 
classifying  and  assembling  cars  within  rail- 

•255 

road  yards  for  the  purpose  of  making  *up 
trains.  Congress  has  not  imposed  upon 
courts  applying  the  act  any  duty  to  weigh  the 
dangers  incident  to  particular  operations; 
and  we  have  no  occasion  to  consider  the  spe- 
cial dangers  incident  to  operating  trains  un- 
der the  conditions  here  presented. 

The  judgment  of  the  United  States  Circuit 
Court  of  Apppeals  is 

Reversed. 


'That  case  was  decided  by  this  court  April  21 
1919.    The  decision  of  the  Circuit  Court  of  AppeaU 
in  the  case  at  bar  was  rendered  January  15,  1919. 
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NICCHIA  V.  PEOPLE  OF  STATE  OF  NEW 

YORK. 

(Argued  Not.  17,  1920.    Decided  Dec.  6,  1020.) 

No.  74. 

1.  Animals  ^=»4— Constitutional  law  ^=»287— 
License  fees  on  dogs  can  be  paid  to  Society 
for  Prevention  of  Cruelty  to  Animals. 

Laws  N.  Y.  1804,  c.  115,  as  amended  by 
Laws  1805,  c.  412,  and  Laws  1002,  c.  495,  does 
not  deprive  owner  of  dogs  of  property  without 
due  process  of  law,  because  it  provides  that  the 
license  fee  shall  be  paid  to  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  which  is 
charged  with  the  duty  of  enfoscing  the  laws  to 
prevent  such  cruelty. 

2.  Constitutional  law  ^=»287  ^  Requirement 
that  dogs'  owner  pay  license  fee  not  denial 
of  due  process  of  law. 

Property  in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  they  may  be  subjected  to 
peculiar  and  drastic  police  regulations  by  the 
state,  so  that  a  state  law  requiring  such  own- 
ers to  pay  license  fees  does  not  deprive  the 
owners  of  property  or  liberty  without  due  pro- 
cess of  law. 

In  Error  to  the  County  Court  of  Kings 
County,  State  of  New  York. 

Lillian  Nicchia  was  convicted  of  keeping 
dogs  without  having  obtained  a  license  re- 
quired l^  the  Laws  of  New  York,  and  the 
conviction  was  afllrmed  by  the  Appellate 
Division  (People  v.  Nicchie,  182  App.  Div. 
897.  168  N.  Y.  Supp.  1122)  and  by  the  Court 
of  Appeals  of  New  York  (People  v.  Nicchia, 
224  N.  Y.  687,  121  N.  E.  884),  and  defendant 
brings  error.    Affirmed. 

Messrs.  Joseph  Nicchia  and  George  P. 
Foulk,  both  of  New  York  City,  for  plaintiff 
in  error. 

Mr.  Harry  Q.  Anderson,  of  Brooklyn,  N.  Y^ 
for  the  People  of  State  of  New  York. 

lir.  Justice  McREYNOLDS  deUvered  the 
opinion  of  the  Court 

PlaintilT  in  error  owned  two  dogs  whldi 
she  harbored  within  New  York  City  without 
having  obtained  the  license  required  by  chap- 
ter 115,  Laws  of  New  York  of  1894,  as  amend- 
ed by  chapter  412,  Laws  1895,  and  chapter 
495,  Laws  1902.  She  was  charged  with  vio- 
lating the  statute  on  November  11,   1916, 
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*found  guilty  in  the  City  Magistrates'  Court, 
Brooklyn,  and  required  to  pay  a  fine.    The 
Court  of  Appeals  affirmed  the  judgment  with- 
out opinion. 
CHiapter  115  as  amended  provides: 

"Section  1.  Every  person  who  owns  or  har- 
bors one  or  more  dogs  within  the  corporate  lim- 
its of  any  city  having  a  population  of  over 
eight  hundred  thousand  shall  procure  a  yearly 
license  and  pay  the  sum  of  two  dollars  for 
each  dog.    •    •    • 


"Sec.  8.  The  American  Society  for  the  Pre- 
vention of  Cruelty  to  Animals  Is  hereby  em- 
powered and  authorized  to  carry  out  the  provi- 
sions of  this  act,  and  the  said  society  is  fur- 
ther authorized  to  issue  the  licenses  and  re- 
newals, and  to  collect  the  fees  therefor,  as 
herein  prescribed;  and  the  fees  so  collected 
shall  be  applied  by  said  society  in  defraying  the 
cost  of  carrying  out  the  provisions  of  this  act 
and  maintaining  a  shelter  for  lost,  strayed  or 
homeless  animals;  and  any  fees  so  collected 
and  not  required  in  carrying  out  the  provisions 
of  this  act  shall  be  retained  by  the  said  society 
as  compensation  for  enforcing  the  provisions 
of  title  sixteen  of  the  penal  code  and  such 
other  statutes  of  the  state  as  relate  to  the 
humane  work  in  which  the  said  society  is  en- 
gaged. 

'*Sec.  9.  Any  person  or  persons,  who  shall  hin- 
der or  molest  or  interfere  with  any  officer  or 
agent  of  said  society  in  the  performance  of  any 
duty  enjoined  by  this  act,  or  who  shall  use  a 
license  tag  on  a  dog  for  which  it  was  not  is- 
sued, shall  be  deemed  guilty  of  a  misdemean- 
or. Any  person  who  owns  or  harbors  a  dog, 
without  complying  with  the  provisions  of  this 
act  shall  be  deemed  guilty  of  disorderly  conduct, 
and  upon  conviction  thereof  before  any  magis- 
trate shall  be  fined  for  such  olfense  any  sum 
not  exceeding  ten  dollars,  and  in  default  of 
payment  of  such  tine  may  be  committed  to  pris- 
on by  such  magistrate  until  the  same  be  paid, 
but  such  imprisonment  shall  not  exceed  ten 
days." 

•280 

*The  validity  of  the  act  was  questioned 
upon  the  ground  that  it  violates  the  Four- 
teenth Amendment,  section  1,  by  "depriving 
a  citizen  of  his  liberty  without  due  process  of 
law,  to  wit,  the  liberty  of  owning  and  harbor- 
ing a  dog  without  procuring  a  license  from 
and  paying  a  fee  therefor  to  the  Society,  a 
private  corporation.*'  In  Fox  v.  Mohawk  ft 
H.  R.  Humane  Society  (1901)  165  N.  Y.  517, 
59  N.  E.  353,  51  L.  B.  A.  681,  80  Am.  St  Bep. 
767,  the  Court  of  Appeals  declared  a  statute 
essentially  the  same  as  chapter  115  before 
the  amendment  of  1902  Invalid  under  the 
state  Constitution  because  it  appropriated 
public  funds  for  the  use  of  a  private  corpora- 
tion and  also  because  it  conferred  an  ex- 
clusive privilege.  But  the  court  repudiated 
the  suggestion  that  the  statute  deprived  dog 
owners  of  property  vdthout  due  process  or 
delegated  governmental  power  to  a  private 
corporation.  Thereafter  (1902)  the  Legisla- 
ture amended  chapter  115  with  the  evident 
purpose  of  meeting  objections  pointed  out  in 
the  Fox  Case.  Thus  amended  the  law  has 
been  upheld.  Our  only  concern  is  with  the 
suggested  federal  question. 

[1]  The  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals  was  incorporated 
by  chapter  469,  Laws  of  New  York  1866. 
"The  purpose  of  the  corporation  was  to  oi- 
force  the  laws  enacted  to  prevent  cruelty  to 
animals."  Davis  v.  American  Society,  75  N. 
Y.  362,  366.  It  has  long  been  recognized  by 
the  Legislature  as  a  valuable  and  efficient 
aid  toward  the  enforcement  of  those  laws. 
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New  York  Penal  Law  (ConsoL  Laws,  c  40) 
art.  16,  f  196.  The  payment  of  pnbllc  funds 
to  a  similar  corporation  for  assistance  In 
enforcing  penal  statutes  has  been  declared 
unobjectionable.  People  ex  rel.  State  Board 
of  CharltleB  v.  New  York  Society  for  the  Pre- 
vention of  Cruelty  to  Children,  161  N.  i. 
233,  239.  250,  65  N.  B.  1063. 

[2]  Property  hi  dogs  is  of  an  Imperfect  or 
qualified  nature  and  they  may  be  subjected 
to  peculiar  and  drastic  police  regulations  by 
the  state  without  depriving  their  owners  of 

any  federal  right  Sentell  v.  N.  O.  ft  O.  •R. 
U.  Co.,  106  U.  S.  698,  17  Sup.  Ct.  693.  41  L. 
Ed.  1169;  Fox  ▼.  Mohawk  &  H.  R.  Humane 
Society,  supra.  Its  power  to  require  those 
who  wish  to  keep  dogs  to  secure  licenses  from 
and  pay  fees  to  a  public  officer  Is  also  clear. 
And  when  the  state  In  the  reasonable  con- 
duct of  Its  own  affairs  chooses  to  entrust  the 
work  incident  to  such  licenses  and  collection 
of  fees  to  a  corporation  created  by  it  for  the 
express  purpose  of  aiding  in  law  enforce- 
ment, and  In  good  faith  appropriates  the 
funds  so  collected  for  payment  of  expenses 
fairly  incurred  and  Just  compensation  for  the 
valuable  services  rendered,  there  Is  no  in- 
fringement of  any  right  guaranteed  to  the 
individual  by  the  federal  Constitution.  Such 
action  does  not  amount  to  the  taking  of  one 
man's  property  and  giving  it  to  another,  nor 
does  it  deprive  dog  owners  of  liberty  without 
due  process  of  law. 

The  Judgment  below  must  be 

Affirmed. 


(Kl  v.  8.  258) 

UNITED  STATES  v.  LEHIGH  VALLEY 

R.  CO.  et  al. 

(Argued  Oct  12  and  13,  1916.  Restored  to 
Docket  for  Reargument  May  21,  1917.  Re- 
argued Nov.  7,  1917.  Restored  to  Docket 
for  Reargument  June  10,  1918.  Submitted 
Oct  17,  1919.  Restored  to  Docket  for  Oral 
Argument  May  17,  1920.  Reargued  Oct  5, 
1920.     Decided  Dec.  6,  1920.) 

No.  1. 

I.  Monopollet  ^=9l6( I)— Contract  for  tale  of 
coal  to  subsidiary  corporation  held  contrary 
to  Anti-Trust  Act  and  commodities  clause. 
A  contract  between  a  coal  company,  which 
was  only  an  instrumentality  of  a  railroad  com- 
pany which  owned  all  its  stock,  and  a  sales 
company,  the  stock  ownership  and  management 
of  which  was  the  same  as  that  of  the  railroad 
company,  whereby  the  sales  company  purchased 
before  transportation  all  the  coal  produced  or 
purchased  by  the  coal  company  at  a  percentage 
of  the  New  York  price  and  agreed  to  purchase 
coal  from  no  one  else,  is  void  as  violating  Anti- 
Trust  Act  July  2.  1890  (Comp.  St  §}  8820- 
8823,  8827-8830),  and  the  commodities  clause 
of  Act  June  29,  1906,  forbidding  a  carrier  to 
transport  commodities  in  which  it  had  an  in- 
terest. 


2.  Monopolies  <@==>I6( I)— Carrier  held  gallty  of 
monopolizing  coal  produced  along  Its  lines. 

A  railroad  company,  which  before  the  pas- 
sage of  the  Anti-Trust  Act  (Comp.  St  {}  8820- 
8823,  8827-8830)  entered  upon  a  policy  through 
a  subsidiary  coal  company  of  securing  control 
of  the  production  and  sale  of  anthracite  coal 
along  its  lines,  to  prevent  and  suppress  com- 
petition in  transportation  of  such  coal,  and 
which  continued  that  policy,  after  the  Anti- 
Trust  Act  was  enacted,  by  various  devices 
which  were  repeatedly  held  unlawful,  so  that 
at  the  time  of  suit  it  produced  and  purchased 
more  than  85  per  cent  of  the  anthracite  coal 
it  transported,  which  was  more  than  one-fifth 
of  the  entire  production  of  the  country,  was 
guilty  of  monopolizing  interstate  commerce  in 
such  coal,  and  the  corporate  relations  between 
it  and  its  subsidiary  coal  and  sales  companies 
and  other  railway  companies  must  be  dis- 
solved. 

Appeal  from  the  District  Ck)urt  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Suit  by  the  United  States  against  the 
Lehigh  Valley  Railroad  Company  and  others. 
Decree  for  defendants  (225  Fed.  399),  and  the 
United  States  appeals.  Reversed  and  re- 
manded, with  instructions. 

Messrs.  Solicitors  Oeneral  Frlerson  and 
Davis  and  O.  Carroll  Todd,  Asst  Atty.  Gen., 
all  of  Washington,  D.  C,  for  appellant 

Messrs.  N.  W.  Hacker,  of  New  York  City, 
r.  W.  Wheaton,  of  Wllkes-Barre,  Pa.,  B.  H. 
Boles,  of  New  York  City,  John  G.  Johnson, 
of  OneoDta,  N.  Y.,  Everett  Warren,  of  Scran- 
ton,  Pa.,  John  Hampton  Barnes,  of  Phila- 
delphia, Pa.,  and  Allen  McCuUoh  and  Elihu 
Root,  Jr.,  both  of  New  York  City,  for  appel- 
lees. 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  Court. 

This  is  an  appeal  from  a  decree  entered  in 
a  suit  to  dissolve  the  intercorporate  relations 
existing  at  the  time  it  was  commenced  in 
March,  1914,  between  the  defendant  corpo- 
rations, other  than  Glrard  Trust  Company, 
for  the  reason,  it  is  averred,  that  they  were 
so  united  that  they  constituted  a  combination 
in  restraint  of  interstate  trade  and  commerce 
in  anthracite  coal  and  an  attempt  to  monop- 
olize and  an  actual  monopolization  of  a 
part  of  such  commerce,  in  violation  of  the 
Anti-Trust  Act  of  Congress  of  July  2,  1890 
(26  Stat.  209  [Ck>mp.  St  §S  8820-8823,  8827- 
8830] ) ;  and  also  for  the  alleged  reason  that 
the  Lehigh  Valley  Railroad  Ck)mpany  was 
transporting  over  its  lines  of  railway  anthra- 
cite coal  in  which  it  had  an  interest,  in  vio- 
lation of  the  commodities  clause  of  the  Act 
of  June  29,  1906  (34  Stat  685). 

•It  will  be  necessary  to  consider  only  the 
relations  and  activities  of  the  Lehigh  Valley 
Railroad  Company,  hereinafter  designated 
the  Railroad  Ck)mpany,  the  Lehigh  Valley 


^s»For  other  cases  see  tamo  topic  and  KET-NUMBBR  in  sU  Kej-Numbered  DIgwti  sad  Iad«zss 
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Goal  Company,  designated  the  Coal  Com- 
IMiny,  and  the  Lehigh  Valley  Coal  Sales 
Oomimny,  designated  the  Sales  Company. 

A  condensed  history,  chiefly  admitted,  of 
the  organization,  stock  ownership  and  con- 
duct of  these  three  companies,  and  the  ap- 
plication to  the  fiicts  thus  developed  of  fully 
established  principles  of  law,  will  be  decisive 
of  the  case. 

The  limited  area  of  anthracite  producing 
territory,  its  relation  to  the  interstate  trans- 
portation system  and  markets  of  our  coun- 
try and  the  various  attempts  to  monopolize 
and  control  the  great  railway  tonnage  origi- 
nating therein  have  all  been  so  often  de- 
scribed in  reported  cases,  that  they  need  not 
be  repeated  here  in  detail.^ 

It  will  suffice  for  our  present  purpose  to 
say  that  the  anthracite  producing  territory 
is  very  restricted  in  area,  It  all  being  within 
seven  counties  of  Eastern  Pennsylvania  with 
the  known  deposits  underlying  only  309,760 
acres  of  land.  For  trade  purposes  it  is 
divided  into  three  fields;  the  northerly  is 
called  the  Wyoming  field,  the  next  southerly 
the  Lehigh  or  nriddle  field,  and  the  southerly 
the  Schuylkill  field.  The  lines  of  the  Rail- 
road Company  extend  into  the  Wyoming  and 
Lehigh  fields,  but  to  only  one  colliery  in  the 
Schuylkill  field.  Much  the  greater  part  of 
its  tonnage  is  derived  from  the  Wyoming 
field,  and  four-fifths  of  it  moves  in  interstate 
commerce. 

The  Railroad  Comi>any  in  1018  owned 
1,438  miles  of  main  line  and  a  total  track- 
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Bjre  of  3,354  miles,  its  capital  •stock  was 
$60,600,000.  its  funded  debt  was  $85,800,000, 
its  total  assets  had  a  book  value  of  $182,700,- 
000,  but  a  much  greater  actual  value,  and  it 
carried  a  larger  tonnage  of  anthracite  coal 
than  any  other  railroad  in  the  country— over 
18,000,000  tons  in  1918,  this  being  18.84  per 
cent  of  the  total  69,000,000  tons  shipped  over 
all  railroads  in  that  year. 

In  1864  the  Railroad  Company  by  merger 
with  a  coal  company  acquired  a  small  acre- 
age of  anthracite  containing  land  and  there- 
upon added  the  mining,  shipping,  and  selling 
of  coal  to  its  duties  as  a  carrier. 

The  annual  reports  of  the  Railroad  Com- 
pany show  that,  as  early  as  1868,  it  entered 
upon  the  policy  of  acquiring  by  purchase  and 
lease  the  control  of  as  much  as  possible  of 
the  anthracite  coal  containing  lands  tributa- 
ry to  its  lines  of  railroad  for  the  purpose  of 
preventing,  or,  when  it  had  become  establish- 
ed of  suppressing,  competition  in  the  carry- 


^UniUd  SUtM  V.  Reading  Co.  ot  al.  (C.  C.)  183 
Fed.  427 :  United  States  ▼.  Reading  Co.  ot  aL  (D.  C.) 
128  Fed.  229;  United  States  y.  Delaware  A  Hudson 
Go..  2U  U.  8.  266,  29  Sup.  Ct.  627.  63  L.  Ed.  836; 
United  States  ▼.  Lehigh  Valley  Railroad  Co..  220 
U.  8.  257,  31  Sup.  Ct.  887.  66  L.  Ed.  458;  United 
States  V.  Delaware,  Lackawanna  A  Western  R.  R. 
Co^,  238  U.  8.  616,  36  Sup.  Ct  878.  69  U  Ed.  1438; 
United  States  ▼.  Reading  Co..  226  U.  8.  324.  33  Sup. 
Ot.  90,  67  U  Bd.  243;  United  States  ▼.  Reading 
4)9^  268  U.  8.  2ib  40  Sup.  Ct.  426,  6i  U  Bd.  760. 


ing  of  coal  over  its  intersaate  lines  to  inter- 
state markets. 

Thus  the  annual  report  of  the  company  for 
1868  shows  that,  it  having  been  determined 
that  it  was  of  "the  utmost  importance"  to 
the  future  welfare  of  the  company  to  secure 
"control  of  tonnage  from  regions  having 
other  outlets  to  markets,"  the  company,  by 
merger  of  two  coal  companies,  obtained  coal 
lands  which  secured  to  it  the  whole  trade  of 
the  Hazelton  coal  field  and  "the  withdrawal 
from  competition"  of  a  business  so  large  as 
to  greatly  strengthen  the  "future  prospects 
of  the  road." 

In  1869  the  policy  of  securing  a  proportion 
of  the  coal  trade  from  each  region  by  the- 
purchase  of  interests  in  companies  owning 
lands  on  or  near  the  several  branches  of  the 
company  was  approved  and  "continued," 

In  1871  it  is  reported : 

"We  have  continued  to  acquire  interests  in 
coal  lands  situated  in  our  various  regions." 

In  1872,  after  detailing  the  purchase  for 
$2,000,000  of  5,800  acres  of  land  having  il^on 
it  10  collieries,  the  report  of  the  company 
declares  that : 
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"Should  there  be  a  corre^sponding  increase 
for  a  year  or  two  more  the  total  consumption 
will  so  nearly  equal  the  fuU  capacity  of  the 
mines  for  production  as  to  render  unnecessary 
all  attempts  to  regulate  or  control  the  trade.*' 

After  reciting  that  a  contract  had  been 
entered  into  granting  to  the  Delaware,  Sus- 
quehanna &  Schuylkill  Railroad  C:k)mpany 
trackage  rights  to  tidewater,  the  report  of 
the  Railroad  Ck)mpany  for  1894  continues, 
saying  that  there  is  thereby  assured  to  the 
company — 

"an  important  traffic  •  •  •  for  which  sever- 
al outlets  existed  and  which  had  been  in  con- 
tention for  some  time  previous.  It  also  re- 
moves an  incentive  to  the  construction  of  fur- 
ther new  lines  hito  the  territory  tributary  to 
the  Lehigh  Valley  system." 

Although  in  1875  it  caused  the  Coal  Com- 
pany (hereinafter  discussed)  to  be  organised 
for  the  purpose  of  taking  title  to  coal  lands 
then  owned  or  which  might  thereafter  be 
purchased,  and  although  the  Antt-Tmst  Law 
was  enacted  in  1890,  nevertheless,  the  Rail- 
road Company  continued  its  policy  of  pur- 
chasing for  control  and  from  time  to  time 
it  acquired  and  took  in  its  own  name  the 
title  to  extensive  tracts  of  coal  lands  and  to 
stocks  in  coal  companies.  Thus  in  1885  it 
acquired  the  entire  capital  stock  of  the 
Wyoming  Valley  Coal  Company,  the  owner 
of  1.657  acres  of  anthracite  land,  in  1900  it 
acquired  the  entire  capital  stock  of  the  West- 
wood  Coal  Company,  a  considerable  owner  of 
anthracite  land,  in  1901  it  acquired  the  en- 
tire capital  stock  of  the  Connell  Coal  Com- 
pany, and  in  the  same  year  the  entin  capital 
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stock  of  the  fleneea  Oral  Company,  the  own- 
er of  1«808  acres  of  antfaracite  land. 

In  the  yean  inior  to  1905  tbe  Baflroad 
Company  made  a  number  of  otber  pnrdias- 
es  of  ooal  land,  but  In  tbat  year  It  made  its 
largest  single  and  most  significant  purdiase, 
when  It  aoqolred,  for  tbe  som  of  $17,440,000 
ftll  of  tbe  capital  stock  of  Coze  Bros.  &  Co^ 
Incorporated.    Tbls  company  was  tbe  largest 


Independent  coal  operator  then  *on  tbe  line 
ttf  die  Railroad  Company,  and  Its  production 
(Of  1005  exceeded  1,100,000  tons.  It  not 
only  owned  extenslre  areas  of  ooal  land,  on 
wblcb  were  located  8  collieries,  but  It  was 
also  owner  of  all  of  tbe  capital  stock  of  tbe 
Delaware,  Sosquebanna  &  Schuylkill  Rail- 
road Company,  wblcb  owned  50  miles  of 
railway  wblcb  served  otber  large  Independ- 
«t:t  mines  In  addition  to  tbose  of  Coxe 
Uros.  &  Co.,  Incorporated.  Tbls  railroad 
>Ad  connectl<Nis  with  tbe  Reading,  Pennsyl- 
v«inla,  and  New  Jersey  Central  Hues,  which 
«<ere  taken  up  or  fell  Into  disuse  when  the 
vOntrol  of  It  passed  to  tbe  defendant  Lehigh 
Valley  Railroad  Company.  The  Railroad 
Company  continued  to  own  all  the  capital 
stock  of  Coxe  Bros.  &  Co.,  Incorporated,  to 
the  time  the  testimony  was  taken  in  this 
suit,  and  it  is  admitted  that  that  company 
then  held  in  fee  or  under  long  lease  36,490 
acres  of  land  in  the  anthracite  field,  7,169 
acres  of  which  were  known  to  contain  an- 
thracite coaL  This  purchase  was  confessed- 
ly made  to  prevent  the  diversion  of  traffic 
to  other  lines,  and,  while  the  company  was 
continued  In  form  as  a  separate  corporation, 
tbe  officers  and  directors  of  the  coal  company 
were  made  Its  officers  and  directors,  and  in 
June  following  the  year  of  the  purchase  Its 
directors  by  resolution  provided  that  the  net 
earnings  of  the  company  should  be  paid  to 
tbe  Railroad  Company  without  the  formality 
of  declaring  a  dividend,  and  this  practice 
continued  until  1911. 

Thus,  this  important  coal  company  and 
its  railroad  became  a  mere  coal  producing 
and  transportiDg  agency  of  the  defendant 
Hailroad  Company. 

In  1874  the  state  of  Pennsylvania  adopted 
a  constitution  containing  the  provision 
tbat— 

*'No  incorporated  company,  doing  the  bosl- 
oets  of  a  common  carrier,  shall,  directly  or  in- 
directly, prosecute  or  engage  in  mining  or  man- 
ufacturing articles,  for  transportation  over  its 
works."  Constitution  of  Pennsylvania,  1874, 
art  17,  I  6. 

*Prlor  to  this  time  the  Railroad  Company 
had  been  a  large  owner,  miner,  shipper,  and 
seller,  as  well  as  carrier,  of  anthracite  coal, 
and,  as  if  for  the  purpose  of  complying  with 
the  new  constitution  of  the  state  from  which 
it  derived  its  franchise,  it  caused  the  Lehigh 
Valley  Coul  Company  to  be  created  In  1875 
by   the  consolidation  of   two  smaller  com- 


panies. This  company  wblcii  was  orgaidzed 
for  tbe  purpose  of  taking  title  to  coal  lands 
and  stocks  in  ooal  companies,  tben  owned 
or  thereafter  to  be  acquired  by  tbe  Railroad 
ConqMmy,  and  to  conduct  tbe  business  of 
mining,  shipping,  and  sdling  ooal,  bad  an 
original  capital  of  $060,000,  wbldi  was  after- 
wards Increased  to  11^965,000,  all  of  which 
has  been  owned  by  tbe  Railroad  Company 
from  the  beginning.  Coal-productaig  lands 
and  stodu  In  varloas  ooal  companies  were 
purdiased  from  time  to  time  by  tbe  Rail- 
road Company,  directly  or  through  advances 
of  money  to  tbe  new  ooal  company  for  that 
purpose,  title  thereto  being  taken  in  tbe 
Coal  Company,  with  tbe  result:  tbat  when  this 
suit  was  commenced  tbat  company  admitted 
Itself  to  be  the  owner  of  54,229  acres  of  land 
in  tbe  anthracite  producing  regions,  of  which 
24,748  acres  wm«  located  along  tbe  lines  of 
tbe  Railroad  Company;  that  tbe  funded 
debt  of  tbe  company  bad  become  $20,000,000: 
and  that  tbe  value  of  Its  assets  amounted  to 
about  $35,000,000.  Eight  and  one-half  mil- 
lion tons  of  anthracite,  of  tbe  13,000,000 
carried  by  the  Railroad  Company  in  1913, 
were  produced  by  this  Coal  Company  and  by 
Coxe  Rros.  &  Co.,  Incorporated,  owned,  as 
we  have  seen,  by  tbe  Railroad  Company. 
The  combined  acreage  of  lands  owned  by  tbe 
Coal  Company  and  by  Coxe  Bros.  &  Co., 
Incorporated,  is  admitted  to  be  90,719  acres, 
of  which  61,238  acres  are  located  along  the 
lines  of  the  Railroad  Company.  The  annual 
reports  of  the  Coal  Company  show  that  in 
1903  56.77  per  cent  of  the  coal  transported 
over  the  railroad  was  produced  by  the  Ooal 
Company  and  its  affiliated  companies;  that 
In  1906  the  percentage  produced  and  pur- 
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^chased  was  85.25  per  cent  of  that  trans- 
ported; and  In  1907  it  was  87.11  per  cent 
The  Interstate  Commerce  Commission  found 
that  in  1908  tbe  company  controlled  95  per 
cent  of  the  tonnage  moving  over  its  line  to 
tidewater.  Meeker  t.  Lehigh  Valley  R.  R. 
Co.,  21  Interst  Com.  Com'n  R.  129, 154. 

The  Railroad  Company  and  the  Coal  Com- 
IMiny  had  usually  the  same  president,  secre- 
tary, treasurer,  and  auditor,  and  the  latter 
company  admits,  as  it  must,  that  the  Rail- 
road Company  "as  the  owner  of  stock  con- 
trols and  long  since  has  been  controlling  tbe 
election  of  its  directors.'*  Tbe  Railroad 
Company  constantly  advanced  large  sums  of 
money  to  the  Coal  Company  for  the  purchase 
of  property  and  for  operating  capital.  Tbe 
total  of  these  advances  to  the  year  1892  ex- 
ceeded $15,500,000,  which  amount,  however, 
was  reduced  by  operations  of  the  Coal  C<Mn- 
pany  to  $11,500,000.  The  Coal  Company  never 
paid  any  dividends,  its  earnings  being  frankly 
treated  as  those  of  the  Railroad  Company, 
and  tbe  financial  and  other  relations  between 
the  two  companies  were  so  intimate  and  in- 
terlaced that  in  argument  it  is  admitted  that 
*'in  the  last  analysis  the  assets  of  tbe  Coai 
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€k>mpan7  are  the  assets  of  the  Railroad 
Company." 

There  Is  much  more  in  the  record  to  like 
effect,  but  sufficient  has  been  stated  to  make 
it  clear  beyond  controversy,  that  the  CJoal 
Company  was  organized  and  conducted  as  a 
mere  agency  or  instrumentality  of  the  Rail- 
road Ck>mpany,  for  the  purpose  of  avoiding 
the  legal  infirmity  which  it  was  thought 
might  inhere  in  the  owning  of  coal  lands  and 
in  the  conducting  of  coal  mining,  shipping  and 
selling  operations  by  the  Railroad  Company, 
and  that  the  policy  of  purchasing  and  leas- 
ing coal  lands  tributary  to  its  lines  for  the 
purpose  of  controlling  interstate  trade  and 
commerce  in  anthracite  coal  and  of  prevent- 
ing and  suppressing  competition  therein,  was 
deliberately  entered  upon  by  the  Railroad 
Company,  and  in  combination  with  its  agen- 
cy, the  Coal  Company,  was  consistently  pur- 
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sued,  with  in^creasing  energy  and  scope  after 
the  passage  of  the  Anti-Trust  Act,  until  the 
commencement  of  this  suit,  unless  these  pur- 
poses and  results,  in  point  of  law,  were 
modified  and  cured  by  the  organization  in 
1912  of  the  Sales  Company  and  by  the  func- 
tions which  it  performed — ^which  remain  to 
be  considered. 

On  January  11,  1912,  the  board  of  direc- 
tors of  the  Railroad  Company  requested  the 
directors  of  the  Coal  Company  **to  consider 
the  propriety  of  organizing  a  Sales  Com- 
pany" and  of  entering  into  a  contract  with 
it  when  formed  "for  a  limited  time*'  for  the 
purchase  and  sale  by  it  "of  the  coal  mined, 
purchased  and  owned  by  the  Goal  Company." 
The  board  also  requested  that  the  privilege 
of  subscribing  for  the  stock  of  the  new  com- 
pany be  extended,  "not  to  the  Railroad 
Company,  but,  pro  rata,  to  the  common  and 
preferred  stockholders  of  the  Railroad  Com- 
pany." As  If  anticipating  compliance  with 
Its  request  on  the  part  of  the  Coal  Company, 
of  which  it  owned  all  of  the  stock,  the 
officers  of  the  Railroad  Company  were  au- 
thorized at  the  same  meeting  of  the  board 
to  take  such  action  and  make  such  convey- 
ances as  might  be  deemed  necessary  or 
advantageous  in  perfecting  the  sales  ar^ 
rangement  with  the  new  company  to  be 
organized,  and  in  aid  of  the  enterprise  a 
dividend  of  10  per  cent  on  the  stock  of  the 
Railroad  Company  was  declared,  payable  on 
February  26,  which  amounted  in  the  ag- 
gr^ate  to  16,060,800. 

On  the  same  day  the  board  of  directors  of 
the  Coal  Company  resolved:  That  the  new 
Sales  Company  should  be  organized,  as  re- 
quested by  the  Railroad  Company,  with  a 
capital  stock  of  $10,000,000,  but  that  only 
$6,060,800  of  it  should  be  issued ;  that  when 
the  new  company  was  formed  the  Coal  Com- 
pany should,  "if  possible,"  contract  with  it 
for  a  'limited  time"  for  the  sale  to  it  "of 
all  ooal  which  shall  be  mined,  piurchased, 
owned*  or  acquired"  by  the  Coal  Company 
during  the  term  of  the  proposed  contracts  ao 


that  the  title  to  such  coal  should  vest  in 

the  Sales  •Company  "before  the  transporta- 
tion thereof  shall  be  commenced." 

The  privilege  of  subscription  to  the  capital 
stock  of  the  new  company  was  restricted  to 
the  stockholders  of  the  Railroad  Cbmpany. 

The  Sales  Company  was  promptly  organiz- 
ed and  the  minutes  of  the  company  show 
that  slightly  less  than  97  per  cent,  of  the 
stock  was  subscribed  for  by  stockholders 
of  the  Railroad  Company. 

The  Sales  Company  had  seven  directors. 
One  of  these,  J.  W.  Skeele,  who  was  also  elect- 
ed president,  had  been  general  sales  agent  of 
the  Coal  Company;  another,  W.  R,  Evans, 
had  been  assistant  to  the  general  sales  agent 
of  the  Coal  Company ;  another,  L.  D.  Smith, 
was  a  director  of  the  Railroad  Company; 
and  a  fourth,  Paul  Moore,  was  a  son  of  a 
large  stockholder  in  the  Railroad  Company. 
The  vice  president  of  the  company,  Q.  N. 
Wilson,  had  been  general  auditor  of  the 
Railroad  Company,  and  the  treasurer,  W.  J. 
Burton,  had  been  employed  as  assistant  sec- 
retary of  the  Coal  Company. 

It  is  too  plain  for  discussion  that,  with  a 
company  thus  organized  and  officered,  the 
making  of  a  contract  by  the  Coal  Company 
for  the  sale  of  all  of  its  coal  to  the  Sales 
Company  was,  in  substance  and  effect,  mak- 
ing a  contract  with  itself,  the  terms  of  which 
it  could  determine  in  its  discretion. 

Immediately  after  the  organization  of  the 
Sales  Company  the  anticipated  contract  be- 
tween that  company  and  the  Coal  Company 
for  the  purchase  of  all  the  coal  which  the 
latter  might  mine  or  purchase  was  entered 
into  and  bears  date  March  1,  1912.  This 
contract  was  to  continue  for  10  years  unless 
terminated  in  the  manner  which  it  provides 
for  and  its  terms  are  so  nearly  identical 
with  the  earlier  Lackawanna  contract,  which 
is  considered  hi  United  States  v.  Delaware, 
Lackawanna  ft  Western  R.  R.  Co.,  238  U. 
S.  516,  35  Sup.  Ct  873,  59  U  Ed.  1438, 
that  the  Judge  who  tried  this  case  below, 
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with  ^entire  propriety,  says  that  the  differenc- 
es between  the  two  are  "wholly  unsubstan- 
tial." 225  Fed.  401.  This  court  held  that 
the  contract  in  the  Lackawanna  Case  was 
void,  because  violative  of  the  provisions  oK 
the  Anti-Trust  Act  and  the  commodities 
clause  of  the  Act  to  Regulate  Commerce. 

[1]  The  discussion  of  the  Lackawanna  con 
tract  is  so  full  and  satisfactory  in  238  U.  S 
516,  35  Sup.  Ct  873,  59  L.  Ed.  1438,  that 
it  would  not  serve  any  useful  purpose  to 
comment  in  detail  upon  the  contract  whicu 
we  have  here.  It  will  suffice  to  say  that  the 
provisions  of  the  Lackawanna  contract, 
which  were  dearly  determinative  of  the 
former  decision  by  this  court,  are  plainly,  the 
same  in  substance,  and  almost  exactly  the 
same  in  form,  as  those  in  the  contract  we 
are  considering,  via.:    The  agreement  of  the 
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Coal  Gompany  (1)  to  sell  and  of  the  Sales 
Company  to  buy  all  of  the  coal  mined  by 
Che  Coal  Company  from  lands  owned  or 
leased  by  It,  together  with  all  coal  which  it 
might  purchase;  (2)  that  the  prices  to  be 
paid  for  the  more  important  grades  of  coal 
shall  be  65  per  cent  of  the  New  York 
prices — the  two  contracts  are  in  precisely  the 
same  words  in  this  respect;  (3)  that,  with 
negligible  exceptions,  the  Sales  Company  is 
to  sell  no  other  coal,  for  itself  or  for  any 
other,  than  that  ''purchased"  from  the  Coal 
Company;  (4)  that  the  Coal  Company  shall 
lease  all  of  its  facilities,  structures  and 
trestles  to  the  Sales  Company;  (6)  that  eith- 
er party  shall  have  the  right  to  abrogate 
and  cancel  the  contract  upon  giving  to  the 
other  6  months'  notice  of  its  desire  so  to 
do;  (6)  that  the  Sales  Company  shall  not 
buy  coal  except  from  the  Coal  Company — a 
provision  which  excludes  the  Sales  Com- 
pany, potentially  a  strong  competitor,  from 
the  market  The  Coal  Company  purchased 
2,960,000  tons  of  coal  in  1911  in  addition  to 
that  which  it  mined. 

These  are  the  contract  provisions  which 
led  this  court  in  the  former  case,  to  hold 
that  a  corporation  organized  and  circum- 
stanced as  is  the  Sales  Company  which  we 
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have  *here — subject  to  be  stripped  at  the  will 
of  another  of  all  of  its  business  and  of  all 
its  facilities  for  carrying  on  the  business 
for  which  it  was  incorporated — was  neither 
an  "Independent  buyer  nor  a  free  agent" 

Being  entirely  satisfied  with  the  reasoning 
upon  which  the  Lackawanna  Case  proceeds 
to  its  conclusion,  we  hold  now,  as  it  was 
there  in  principle  held,  that  the  purchase 
in  form  by  the  Sales  Company  did  not  so 
dissociate  the  Railroad  Company  from  the 
transportation  of  coal  in  which  it  was  in- 
terested as  to  meet  the  requirements  of 
the  law;  that  the  contract,  nominally  of 
purchase,  was  so  calculated  to  restrain  in- 
terstate trade  as  to  be  obnoxious  to  the 
Anti-Trust  Act  of  Congress;  and  that  for 
this  reason  it  is  unlawful  and  void. 

It  will  be  of  service,  in  determining  the 
purposes  of  the  defendant  Railroad  Com- 
pany, with  its  corporate  subsidiaries  in  the 
activities  thus  discussed,  to  recall  the  his- 
tory of  the  defendant  Railroad  Company,  as 
it  appears  in  the  decisions  of  this  and  of 
other  courts. 

In  1892  the  defendant  Railroad  Company 
and  the  Central  Railroad  Company  of  New 
Jersey  leased  their  lines  of  railway  for  the 
term  of  999  years  to  the  Reading  Railroad 
Company,  a  parallel  competing  carrier,  ex- 
tensively engaged  in  mining,  marketing  and 
selling  anthracite  coal.  This  combination, 
had  it  become  operative,  would  have  gone 
far  toward  monopolizing  the  Interstate  trans- 
portation and  trade  in  anthracite  coal  of 
our  entire  country,  but  all  operations  under 
the  lease  of  the  Central  Railroad  Company 
of  New  Jera^  were  enjoined  by  the  New 


Jersey  courts,  for  the  reason  that  it  was 
deemed  to  be  in  restraint  of  trade,  against 
public  policy  and  calculated  to  partially  de- 
stroy competition  in  the  production  and  sale 
of  anthracite  coal,  a  staple  commodity  of  the 
state.  Stockton,  Atty.  Gen.,  v.  Central  R.  R. 
Co.,  50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A. 
97.  Thereupon  the  lease  of  defendant's  prop- 
erty was  abandoned  and  surrendered. 


*Slx  years  later,  in  1898,  the  defendant 
Railroad  Company  combined  with  the  Read- 
ing and  four  other  railway  companies  to 
contribute  a  large  sum  of  money,  which  was 
successfully  used  to  prevent  the  construction 
of  a  projected,  competing  line  of  railroad 
from  the  anthracite  fields  to  tidewater.  Of 
this  enterprise  this  court  said: 

"We  are  in  entire  accord  with  the  view  of 
the  court  below  in  holding  that  the  transaction 
involved  a  concerted  scheme  to  combine  for  the 
purpose  of  restraining  commerce  among  the 
states,  in  plain  violation  of  the  Act  of  Congress 
of  July  2,  1890."  United  States  v.  Reading, 
226  U.  S.  824,  855,  33  Sup.  Ct  90,  97  (57  L. 
Ed.  243). 

Four  years  later,  in  1902,  the  defendant 
Railroad  Company  united  with  the  Reading 
and  four  other  anthracite  carriers  in  a  com- 
bination to  control  the  entire  tonnage  of 
coal  produced  by  independent  operators 
along  the  lines  of  their  respective  railways. 
The  devise  this  time  resorted  to  was  a  con- 
tract to  purchase  all  the  coal  produced  by 
Independent  mines,  then  opened  or  which 
might  thereafter  be  opened  by  the  vendors, 
and  to  pay  therefor  65  per  cent  of  the  mar* 
ket  price  prevailing  at  tidewater  i)oints  at 
New  Tork,  to  be  computed  from  month  to 
month  by  an  arbitrator  to  be  selected  by 
agreement  These  contracts  were  elaborate- 
ly considered  and  unsparingly  condemned 
by  this  court  in  the  case  which  is  cited,  and 
the  conclusion  reached  was  that  the  defend- 
ants in  that  case  had  unlawfully  combined, 
by  and  through  the  instrumentality  of  the 
65  per  cent  contract,  for  the  purpose  of  con- 
trolling the  sale  at  tidewater  of  the  inde- 
pendent output  of  anthracite  coal.  The 
contracts  were  declared  to  be  unlav^ful  and 
were  ordered  canceled.  226  U.  S.  870,  871, 
878,  83  Sup.  Ct  90,  57  L.  Ed.  243. 

In  1911,  in  Meeker  ft  Co.  v.  Lehigh  Valley 
R.  R.  Co.,  21  Interst  Com.  Com'n  R.  129, 
154,  163,  the  Interstate  Commerce  Commis- 
sion held  that  the  only  line  of  demarkatlon 
between  the  Lehigh  Valley  Railroad  Com- 
pany and  the  Lehigh  Valley  Coal  Company 

was  one  of  bookkeeping;  that  the  Rail^road 
Company  "had  monopolized  the  coal  field 
served  by  it,"  and  that  it  had  been  guilty 
of  imjust  discrimination  and  of  charging 
unreasonable  rates  for  which  reparation  was 
awarded.  23  Interst  Com.  Com'n  R.  480. 
This  decision  was  sustained  by  this  court  U> 
Meeker  &  Co.  r.  Lehigh  Valley  B.  R.  Oow 
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288  n.  8.  412,  85  Sup.  (7t  828,  59  L.  Ed. 
644,  Ann.  Gas.  1916B,  691. 

And  yet  again,  in  1915,  the  Interstate  Com- 
merce Commission,  after  an  Investigation 
extending  over  three  years,  In  which  the 
defendant  Railroad  Company  and  all  other 
Initial  carriers  of  anthracite  were  parties, 
held  that  the  rates  charged  by  the  defendant 
and  other  carriers  to  tidewater  and  to  cer- 
tain Interior  points  were  unreasonable ;  that 
by  trackage  and  other  arrangements  they  had 
extended  advantages  to  their  subsidiary  coal 
companies,  to  the  prejudice  of  other  ship- 
pers; and  that  concessions  as  obnoxious  as 
^direct  cash  rebates'*  had  been  made  to  such 
coal  companies.  In  the  Matter  of  Rates, 
Practice,  Rules,  and  Regulations  Governing 
the  Transportation  of  Anthracite  Coal,  35 
Interst  Com.  Com*n  R.  220. 

This  history  of  abnost  25  years  casts  an 
illuminating  light  upon  the  Intent  and  pur- 
pose with  which  the  combination  here  assail- 
ed was  formed  and  continued.  Standard  Oil 
€a  T.  United  States,  221  U.  8.  1,  76^  81  S. 
Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.) 
834.  Ann.  Cas.  1912D,  734. 

[2]  Without  further  comment,  this  discus- 
sion of  the  record  requires  us  to  conclude  that 
it  Is  clearly  established  that,  prior  to  the  en- 
actmfent  of  the  Anti-Trust  Act,  the  Railroad 
Company,  In  combination  with  its  coal  com- 
pany subsidiary,  deliberately  entered  upon  a 
policy  of  making  extensive  purchases  of  an- 
thracite land  tributary  to  the  Railroad  Com- 
pany's lines,  for  the  purpose  of  controlling 
the  mining,  transportation  and  sale  of  coal 
to  be  obtained  therefrom  and  of  preventing 
and  suppressing  competition,  especially  in 
the  transportation  and  sale  of  such  coal  In 
interstate  commerce,  and  that  this  policy 
was  continued  after  the  passage  of  the  Anti- 
Trust  Act  with  Increasing  energy  and  tenac- 
ity   of    purpose,    with    the    result    that    a 
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^practical  monopoly  was  attained  of  the 
transportation  and  sale  of  anthracite  coal 
derived  from  such  lands. 

The  area  of  the  anthracite  territory  Is  so 
restricted  that  to  thus  obtain  control  of  the 
cupply  of  such  coal  on  a  great  system  of 
railway  (the  amount  transported  exceeded 
one-fifth  of  the  entire  production  of  the  coun- 
try for  the  year  before  this  suit  was  com- 
menced) by  a  combination  of  corporations, 
«uch  as  we  have  here,  and  by  such  methods 
as  we  have  seen  were  employed,  effected 
a  restraint  of  trade  or  commerce  among  the 
ceveral  states,  and  constituted  an  attempt 
to  monopolize  and  an  actual  monopolization 
of  a  part  of  such  trade  or  commerce  In  an- 
thracite coal,  clearly  within  the  meaning  of 
the  first  and  second  sections  of  the  Antl- 
tTrast  Act  as  ihey  have  frequently  been  in- 
terpreted by  this  court  Standard  Oil  Co. 
T.  United  States,  221  U.  S.  1,  61,  31  Sup.  Ct 
€02,  56  U  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Caa.  1912D,  734;   ^>w  York,  New  Ha- 


ven ft  Hartford  R.  R.  Oo.  t.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  392,  898. 
26  Sup.  Ct  272,  50  L.  Ed.  515;  United 
States  V.  Union  Padflc  R.  R.  Co.,  226  U.  8. 
61,  33  Sup.  Ct  53,  57  L.  Ed.  124;  Interna- 
tional Harvester  Co.  v.  State  of  Missouri, 
234  U.  S.  199,  209,  34  Sup.  Ct  859,  58  L. 
Ed.  1276,  52  L.  R.  A.  (N.  S.)  525;  United 
States  V.  Delaware,  Lackawanna  ft  Western 
R.  R.  Co.,  238  U.  S.  516,  533,  35  Sup.  Ct. 
873,  59  L.  Ed.  1438;  United  States  v.  Read- 
ing Co.,  253  U.  S.  26,  40  Sup.  Ct  425,  64 
U  Ed.  760. 

Since  we  have  also  found  that  the  con- 
tract between  the  Coal  Company  and  the 
Sales  Company  was  a  mere  device  to  evade 
the  commodities  clause  of  the  Interstate 
Commerce  Act  and  therefore  void,  it  results 
that  the  decree  of  the  District  Court  must 
be  reversed  and  the  case  remanded,  with  In- 
structions to  enter  a  decree,  In  conformity 
with  this  opinion,  dissolving  the  combination 
effected  through  the  Intercorporate  relations 
subsisting  between  the  Lehigh  Valley  Rail- 
road ODmpany,  the  Lehigh  Valley  Coal  Com- 
pany, Coxe  Bros,  ft  Co.,  Incorporated,  the 
Delaware,  Susquehanna  ft  Schuylkill  Railroad 
Company,  and  the  Lehigh  Valley  Sales  Com- 
pany, with  such  provisions  for  the  disposi- 
tion of  all  shares  of  stock,  bonds,  or  other 
evidences     of     indebtedness,     and     of    all 
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property  *of  any  character,  of  any  one  of 
said  companies  owned  or  in  any  manner 
controlled  by  any  other  of  them  as  may  bo 
necessary  to  establish  their  entire  Inde- 
pendence of  and  from  each  other.  The  o^m 
tract  of  March  1,  1912,  between  the  Coal 
Company  and  the  Sales  Company  must  be 
decreed  to  be  void  and  all  contract  relations 
between  the  two  companies  enjoined  which 
would  serve  in  any  manner  to  render  the 
Sales  Company  not  entirely  free  to  extend 
its  business  of  buying  and  selling  coal  where 
and  from  and  to  whom  it  chooses  with  en- 
tire freedom  and  independence,  so  that  it 
may  in  effect,  as  well  as  In  form,  become  an 
Independent  dealer  in  coal,  and  free  to  act  in 
competition,  if  it  desires,  with  the  defend- 
ant Coal  Company  or  Railroad  Company. 

As  to  the  New  Xork  ft  Middle  Coal  Field 
Railroad  ft  Coal  Company,  the  G.  B.  Markle 
Company,  the  Glrard  Trust  C6mpany,  and 
the  individual  defendants,  the  bill  must  te 
dismissed. 

Reversed  and  remanded,  with  Instructions 
to  enter  a  decree  In  conformity  with  this 
opinion. 

The  CHIEF  JUSTICE  and  Mr.  Justice 
HOLMES,  while,  if  they  exercised  an  Inde- 
pendent judgment,  would  be  for  affirmance, 
nevertheless  concur  in  the  conclusion  now 
announced  by  the  court,  because  they  con- 
sider that  they  are  so  constrained  to  do  In 
virtue  of  the  controlling  effect  of  the  pre- 
vious   decisions    in    the    Lackawanna    and 
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dted  in  the  opinion  of  the 


Mr.  Justice  McRETNOLDS  and  Mr.  Jus- 
tice BRANDEIS  did  not  take  part  in  the 
Lunsideration  and  decision  of  this  case. 


(264  U.   8.  246) 

ANA    MARIA    SUGAR    CO.,    Ino.,    v. 
QUI  NONES. 

(Argued  and  Submitted  Oct  21.  1020. 
Decided  Dec.  6,  1920.) 

No.  54« 

1.  Appeal  and  error  ^=>544(l)  —  Errors  at 
trial  cannot  be  considered,  unless  brought  in- 
to record  by  bill  of  exceptions. 

Errors  in  ruliDgs  of  law  in  the  course  of 
the  trial  are  not  part  of  the  record  proper,  and 
cannot  be  considered  on  writ  of  error,  unless 
iiicorporated  into  the  record  by  bill  of  excep- 
f^ions. 

2.  Courts  ^=>387(4)«Errors  of  Porto  Rico 
Supreme  Court  need  not  be  brought  into  rec- 
ord by  bill  of  except  Ions. 

The  rule  that  errors  at  the  trial  cannot  be 
zonsidered  on  writ  of  error,  unless  incorporated 
in  a  bill  of  exceptions,  does  not  apply  to  errors 
of  an  intermediate  appellate  court,  though  such 
*ourt,  like  the  Supreme  Court  of  Porto  Rico, 
nas  power  to  review  the  evidence,  malce  new 
Endings  of  fact,  and  enter  such  judgment  as  to 
t  may  seem  proper. 

a.  Courts  ^=9387  (4)  —  Errors  of  Porto  Rico 
Supremo  Court  reviewable,  without  request 
for  rulings  or  exoepMoBS. 

Assignments  of  error  in  the  Circuit  Court 
of  Appeals,  complaining  of  the  findings  of  fact 
and  measure  of  damages  adopted  by  the  Su- 
preme Court  of  Porto  Rico  on  appeal  from  the 
District  Court,  were  reviewable  without  any  re- 
quest to  the  Supreme  Court  for  rulings  or  any 
exceptions  to  the  rulings  made. 

4.  Courts  ^s»387(4)— Facts  not  reviewable  In 
action  at  law  on  review  of  Judgment  of  Porto 
Rico  Supreme  Court. 

Under  Act  AprU  12,  1000,  c.  191,  |  35 
(Comp.  St.  f  3791),  and  Judicial  Code,  |  244 
(see  Comp.  St.  f  1215),  relative  to  the  review 
of  judgments  and  decrees  of  the  Supreme  Court 
of  Porto  Rico  by  the  United  States  Supreme 
Court  and  Act  Jan.  28,  1915,  c.  22,  giving  the 
Circuit  Court  of  Appeals  jurisdiction  to  review 
such  judgments  and  decrees,  the  facts  are  not 
reviewable  in  actions  at  law,  though  the  case 
was  tried  without  a  jury  and  was  erroneously 
brought  to  the  Circuit  Court  of  Appeals  by 
appeal,  instead  of  writ  of  error. 

5.  Appeal  and  error  ^s»4— Writ  of  error  prop- 
er remedy  for  review  of  Judgment  of  Porto 
Rico  Supreme  Court  In  action  for  damages. 

A  cause  of  action  for  damages  for  breach 
of  a  contract  was  in  its  nature  a  legal  one,  and, 
though  the  case  was  tried  without  a  jury,  it 
should  have  been  brought  to  the  Circuit  Court 


of  Appeals  from  the  Supreme  Court  of  Porto 
Rico  by  writ  of  error,  instead  o^  appeal. 

6.  Appeal  and  error  ^=>858  —  Facts  lot  re- 
viewable in  action  at  law,  though  appeal  er- 
roneously taken. 

Act  Sept  6,  1916,  c.  448,  I  4  (Comp.  St.  | 
1649a),  prohibiting  dismissals  of  writs  of  er- 
ror because  appeals  should  have  been  taken,  or 
appeals  because  writs  of  error  should  have 
been  sued  out,  does  not  abolish  the  distinction 
between  writs  of  error  and  appeals,  or  author- 
ize a  review  of  the  facts  in  an  action  at  law, 
though  brought  to  the  Circuit  Court  of  Ap- 
peals by  appeal. 

7.  Courts  ^=9387(4)— Matters  not  assigned  In 
Circuit  Court  of  Appeals  or  considered  by  It 
may  not  be  urged  in  Supreme  Court. 

Under  rule  11  (150  Fed.  xxvii,  79  C.  C.  A. 
xxvii)  of  the  Circuit  Court  of  Appeals  for  the 
First  Circuit,  providing  for  the  disregard  of 
errors  not  assigned,  except  that  the  court  in 
its  discretion  may  notice  a  plain  error  not  as- 
signed, where  the  grounds  on  which  the  Su- 
preme Court  of  Porto  Rico  justified  its  allow- 
ance of  damages  were  not  assigned  as  errors 
in  the  Circuit  0>urt  of  Appeals  or  considered 
by  it,  they  cannot  be  insisted  upon  in  the  Su- 
preme Court  as  grounds  for  reversaL 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  First  (Cir- 
cuit 

Suit  by  Thomas  Quinones  against  the 
Ana  Maria  Sugar  Ck>mpany,  Incorporated. 
A  Judgment  of  the  Supreme  Court  of  Porto 
Rico  (24  P.  R.  614),  reversing  a  Judgment 
for  defendant  was  affirmed  Ly  the  Circuit 
Ck)urt  of  Appeals  for  the  First  Circuit  (261 
Fed.  499,  163  C.  C.  A.  493),  and  defendant 
brings  certiorarL    Affirmed. 

*Mr.  E.  Crosby  Klndleberger,  of  New  York 
City,  for  petitioner. 

Mr.  Jorge  V.  Dominguez,  of  San  Juan,  P. 
R.,  for  respondent 

Mr.  Justice  BRANDEIS  delivered  the 
opinion  of  the  Court 

Quinones  sued  the  Ana  Maria  Sugar  0>m- 
pany.  Incorporated,  in  a  district  court  of 
Porto  Rico  to  recover  damages  for  hreadi  of 
an  oral  contract  to  deliver  sugar.  Liability 
was  denied  on  the  ground  that  plaintiff  had 
agreed  to  deposit  the  purchase  price  in  a 
bank  to  defendant's  credit  before  the  time 
for  delivery  and  failed  to  do  so.  The  trial 
Judge,  sitting  without  a  Jury,  found  on  con- 
flicting testimony  that  this  stipulation  was 
part  of  the  contract;  and,  as  the  deposit 
had  not  been  made,  entered  Judgment  for  the 
defendant  Quinones  appealed  to  the  Su- 
preme Court  of  Porto  Rico  with  a  bill  of  ex- 
ceptions which  embodied  all  the  proceedings 
taken  and  included  the  evidence.  The  Su- 
preme Court  did  not,  like  the  trial  court, 
make  specific  findings,  but  It  found  as  a  fact 
upon  a  review  of  confiicting  evidence  that  the 
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Stipulation  relied  Dpon  by  the  company  had 
not  been  made,  reversed  the  Judgment  of  the 
trial  court,  and  itself  entered  judgment  for 
Quinones  in  the  full  amount  claimed  with 
interest  24  P.  R.  614.  From  that  judg- 
ment the  company  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit  and  assigned  16  errors.  Ten  of  them 
charged  in  different  forms  that  the  findings 
of  fact  on  the  main  issue  were  erroneous; 
three  related  to  the  measure  of  damages ;  the 
others  were  that  the  complaint  did  not  set 

^forth  a  cause  of  action  and  that  the  facts 
found  \\ere  insufficient  to  support  the  judg- 
ment. The  Circuit  Court  of  Appeals  held 
that  it  could  consider  the  last  two  errors 
assigned,  since  they  appeared  on  the  face  of 
the  record.  It  gave  as  the  reason  for  declin- 
ing to  consider  the  others  that  the  company 
had  failed  to  submit  to  the  Supreme  Court 
any  request  for  rulings  and  had  taken  no 
exceptions  to  rulings  made.  Concluding  that 
the  complaint  set  forth  a  good  cause  of  ac- 
tion, that  the  Supreme  Court  had  power  to 
enter  the  judgment  for  Quinones  and  that 
the  facts  found  supported  its  judgment,  the 
Circuit  Court  of  Appeals  affirmed  it  251 
Fed.  409,  163  C.  O.  A.  493.  The  case  comes 
here  on  writ  of  certiorari.  248  U.  S.  555, 
39  Sup.  Ct  11,  63  L.  Ed.  419. 

[1-3]  First  The  rule  relied  upon  by  the 
Circuit  Court  of  Appeals  for  refusing  to  con- 
sider errors  assigned  is  well  settled.  Errors 
in  rulings  of  law  occurring  in  the  court  of  the 
trial  cannot  be  considered  on  writ  of  error, 
unless  incorporated  into  the  record  by  bill 
of  exceptions  (Rodriguez  v.  United  States, 
198  U.  S.  156.  165,  25  Sup.  Ct  617,  49  L.  Ed. 
994),  because  they  are  not  part  of  the  record 
proper  (Newport  News  &  Mississippi  Valley 
Co.  T.  Pace,  158  U.  S.  36,  15  Sup.  Ct  743,  39 
L.  Ed.  887).  Compare  Nalle  v.  Oyster,  230 
U.  S.  165,  33  Sup.  Ct  1043,  57  L.  Ed.  1439. 
But  this  rule  applies  only  when  the  error 
complained  of  is  that  of  the  trial  court  It 
has  no  application  when  the  errors  assigned 
are  wholly  those  alleged  to  have  been  com- 
mitted by  an  intermediate  appellate  court; 
for  if  the  intermediate  court  has  erred  in  its 
judgment,  the  error  will  appear  by  the  record 
of  that  court  without  a  bill  of  exceptions. 
Compare  Morris  v.  Deane,  94  Va.  572,  27  S.  E. 
432.  This  is  true,  although  the  intermediate 
appellate  court  has,  like  the  Supreme  Court 
of  Porto  Rico,  power  to  review  the  evidence, 
to  make  new  findings  of  fact  thereon  and  to 
enter  such  judgment  as  to  it  may  seem  prop- 
er. See  Compilation  of  Revised  Statutes  and 
Codes  of  Porto  Rico,  f  1141,  p.  241;  section 
5350,  p.  867.  Compare  Andrews  v.  Cohen, 
221  N.  y.  148,  152,  153,  116  N.  E.  862.  No 
complaint  was  made  by  the  company  of  any 

action  taken  by  the  court  of  first  ^instance, 
which  had  decided  in  its  favor.  The  errors 
assigned  in  the  Circuit  Court  of  Appeals  re- 
Uited  wholly  to  action  taken  by  the  Supreme 


Court  The  reason  given  by  the  Circuit  Court 
of  Appeals  for  refusing  to  consider  the  errors 
assigned  was,  therefore,  unsound.  But,  for 
other  reasons,  which  will  be  stated,  its  deci- 
sion was  right. 

[4-6]  Second.  Under  section  35  of  the  Act 
of  April  12, 1900,  c.  191, 81  Stat.  77,  85  (Comp. 
St  S  3791),  the  power  to  review  final  judg- 
ments and  decrees  of  the  Supreme  Court  of 
Porto  Rico,  then  exercised  exclusively  by 
this  court  was  limited  to  matters  of  law. 
Garzot  v.  De  Ruble,  209  U.  S.  283 ;  Gonzales 
V.  Bulst,  224  U.  S.  126,  82  Sup.  Ct  463,  56  L. 
Ed.  693;  Rosaly  v.  Graham,  227  U.  S.  584, 
33  Sup.  Ct  333,  57  L.  Ed.  655;  Ochoa  v. 
Hernandez,  230  U.  S.  139,  33  Sup.  Ct  1033, 
57  L.  Ed.  1427;  Porto  Rico  v.  Emmanuel,  235 
U.  S.  251,  35  Sup.  Ct  33,  59  L.  Ed.  215. 
When  that  act  was  superseded  by  section  244 
of  the  Judicial  Code  (see  Comp.  St  {  1215), 
writs  of  error  and  appeals  from  the  insular 
Supreme  Court  became  subject  to  the  same 
regulations  which  governed  appeals  from  the 
district  courts  of  the  United  States.  There- 
by this  court  acquired  power  to  review  ques- 
tions of  fact  in  cases  conring  to  it  on  appeal 
in  equity  or  admiralty  (Elzaburu  v.  Chaves, 
239  U.  S.  283,  285,  36  Sup.  Ct  47,  60  L.  Ed. 
290);  but  in  actions  at  law  which  are  re- 
viewable on  writ  of  error,  there  was  no  right 
in  this  court  to  review  the  facts,  although 
the  case  was  tried  without  a  jury  (Behn  v. 
Campbell,  205  U.  S.  403,  407,  27  Sup.  Ct  502, 
51  U  Ed.  857).  The  jurisdiction  to  review 
judgments  and  decrees  of  the  Porto  Rico 
courts  conferred  upon  the  Circuit  Court  of 
Appeals  by  Act  of  January  28,  1915,  c.  22» 
38  Stat  803,  liB  subject  to  the  same  limita- 
tion. The  cause  of  action  here  sued  on  is  in 
its  nature  a  legal  one.  The  review  shouid 
therefore  have  been  prosecuted  by  writ  of 
error  instead  of  by  appeal,  although  the  case 
was  tried  without  a  jury.  Oklahoma  City 
V.  McMaster,  106  U.  S.  529,  25  Sup.  Ct  824, 
49  L.  Ed.  587.  By  reason  of  section  4  of  the 
Act  of  September  6,  1916,  c.  448,  39  Stat  727 
(Comp.  St  f  1649a),  this  failure  to  adopt  the 
proper  appellate  proceeding  is  no  longer  fatal. 
But  the  provision  does  not  abolish  the  dis- 
tinction between  writs  of  error  and  appeals. 
It  merely  provides  that  the  party  seeking  re- 
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view  *shall  have  it  in  the  appropriate  way, 
notwithstanding  a  mistake  in  choosing  the 
mode  of  review.  Gauzon  v.  Compafiia  Gren- 
eral,  etc.,  245  U.  S.  86,  38  Sup.  Ct  46,  62  L. 
Ed.  165. 

It  was  not  contended  In  the  insular  Su- 
preme Court  that  there  was  no  legal  evidence 
to  support  the  finding  of  the  District  Court. 
Its  judgment  was  reversed  solely  because  the 
insular  Supreme  Court  reached  a  different 
conclusion  on  the  issue  of  fact  raised  by 
confiicting  testimony.  Nor  was  it  contended 
in  the  Circuit  Court  of  Appeals  that  there 
was  no  legal  evidence  on  which  the  insular 
Supreme  Court  could  properly  rest  its  find- 
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ins.  Ten  of  the  assignments  of  error  were 
directed  to  findings  of  fact  by  the  Supreme 
Conrt,  As  these  assignments  of  error  raised 
no  question  of  law  and  as  the  Circuit  Court 
of  Appeals  had  no  power  to  review  findings 
of  fact  in  an  action  at  law,  it  properly  denied 
consideration  to  these  10  assignments  of  er- 
ror. 

Third.  It  is  contended  that  the  judgment 
of  the  Circuit  Court  of  Appeals  should  he  re- 
Tersed  because  the  Supreme  Court  adopted 
an  erroneous  measure  of  damages.  The  con- 
tract was  made  August  4,  1914,  and  the  con- 
tract price  was  $3.22^  per  hundred  weight 
All  the  sugar  was  to  have  been  delivered  be- 
fore the  dose  of  the  following  week  which 
ended  on  August  15.  The  Supreme  Court 
allowed  as  damages  the  sum  of  16,178.24, 
with  interest  It  is  insisted  here  that  the 
sugar  was  deliverable  in  installments;  that 
there  was  a  gradual  rise  in  sugar  between 
August  6  and  August  15;  and  that  the  Su- 
preme Court  should  have  determined  the 
amount  recoverable  by  ascertaining  the  mar- 
ket price  when  each  of  the  installments 
was  deliverable. 

In  the  Circuit  Court  of  Appeals  the  com- 
pany likewise  assigned  as  error  that  the  Su- 
preme Court  had  allowed  compensation  based 
upon  the  difference  between  the  contract 
price  of  the  sugar  and  its  market  price  at 
the  end  of  the  term  fixed  for  delivery.    This 

assignment  en*titled  it  to  have  that  question 
considered  in  the  Circuit  Court  of  Appeals, 
although  no  exception  had  been  taken  in  the 
Supreme  Court.  The  Circuit  Court  of  Ap- 
peals did  not  consider  whether  the  Supreme 
Court  had  adopted  the  proper  measare  of 
damages.  It  decided  only  that  the  Supreme 
Court  was  not  obliged  to  send  the  case  back 
to  the  court  of  first  instance  to  fix  the  dam- 
ages; that  it  had  power  to  do  so  itself  upon 
a  review  of  the  evidence  introduced  l)elow; 
and  that  its  discretion  in  doing  this  could 
not  be  said  to  have  been  exercised  unreason- 
ably, since  the  question  of  damages  had  been 
tried  fully  below,  citing  Burnet  v.  Desmomes, 
226  U.  S.  145,  148,  33  Sup.  Ct  63,  57  L.  Ed. 
159. 
[7]  The  difficulty  with  the  company's  con- 


t«iti<m  is  that  it  does  not  appear  that  the  Su- 
preme Court  fixed  the  amount  of  the  recovery 
by  applying  the  measure  of  damages  objected 
to.  The  contention  that  it  did  so  finds  some 
support  both  In  the  complaint  and  in  the  evi- 
dence. But  the  opinion  which  discusses  the 
subject  of  damages  at  length  rests  the  al- 
lowance on  other  grounds.  The  court  found 
that  the  company  had,  during  the  m<mth  of 
August,  sold  at  %6J52  large  quantities  of  su- 
gar, including  the  lot  in  question,  and  Justified 
its  allowance  of  damages  on  three  grounds: 
(1)  That  on  the  facts  the  profits  through 
sale  at  increased  market  prices  were  In  con- 
templation of  the  parties  when  the  contract 
was  entered  into,  and  the  profit  which  would 
have  been  earned,  being  ascertainable,  could 
l>e  recovered  at  common  law;  (2)  that  the 
profits  were  earned  by  the  company  on  sugar 
actually  belonging  to  Quinones,  and  that  un- 
der Civil  Code  of  Porto  Rico,  {  1073,  he  was 
entitled  to  these  profits  either  "as  damages  or 
as  the  proceeds  of  a  resulting  trust";  and 
(3)  that  if  the  company  wished  to  limit  the 
damages  by  the  market  price  on  August  6, 
it  must  have  proved  that  other  sugar  was  ob- 
tainable on  that  day  in  Porto  Rico,  at  what 
it  contended  was  the  then  market  price,  but 
that  it  had  not  done  so.    These  rulings  by 
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the  Supreme  Court  on  the  ^measure  of  dam- 
ages were  not  assigned  as  error  in  the  Circuit 
Court  of  Appeals  and  so  far  as  appears  ob- 
jection to  them  was  not  otherwise  called  to 
its  attention.  Under  rule  11  of  that  court 
(150  Fed.  xxvli,  79  C.  C.  A.  xxvii)  errors  not 
assigned  are  to  be  disregarded,  except  that 
the  court,  in  its  discretion,  may  notice  a  plain 
error  not  assigned.  As  the  above  rulings  of 
the  Supreme  Court  on  the  measure  of  dam- 
ages were  not  assigned  as  errors  in  the  (Mr- 
cuit  Court  of  Appeals  and  were  not  consid- 
ered by  it  they  cannot  be  insisted  upon  here 
as  grounds  for  reversal.^ 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peals is 

Affirmed. 


^Compare  Dayls  ▼.  HInes,  6  Ohio  St  47S.  478; 
liitchtenstadt  r.  Rose,  98  111.  643 ;  Taylor  t.  Pieiee. 
174  III.  9.  U.  60  N.  B.  U09;  Wilson  ▼•  Vance,  6S 
Ind.  684,  681. 
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ing  and  selling  the  beverage  for  which  the 
trade-mark  is  used.  The  District  Court 
gave  the  plaintiff  a  decree.  235  Fed.  408. 
This  was  reversed  by  the  Circuit  Court  of 
Appeals.  Koke  Co.  v.  Coca-Cola  Co.,  255  Fed. 
8W,  167  C.  C.  A.  214.  Subsequently  a  writ 
of  certiorari  was  granted  by  this  Court  250 
U.  S.  637,  39  Sup.  Ct.  403,  63  L.  Ed.  1183. 

*It  appears  that  after  the  plaintiff's  pred- 
ecessors in  title  had  used  the  mark  for 
some  years  it  was  registered  under  the  Act 
of  Congress  of  March  3,  1881  (21  Stat.  502), 
and  again  under  the  Act  of  February  20, 
1905,  c.  692,  33  Stat.  724  (Comp.  St.  §  9485 
et  seq.).  Both  the  Courts  below  agree  that 
subject  to  the  one  question  to  be  considered 
the  plaintiff  has  a  right  to  equitable  relief. 
Whatever  may  have  been  its  original  weak- 
ness, the  mark  for  years  has  acquired  a 
secondary  signlflcance  and  has  indicated 
the  plaintiff's  product  alone.  It  is  found 
that  defendant's  mixture  is  made  and  sold 
in  imitation  of  the  plaintiff's  and  that  the 
word  '*Koke"  was  chosen  for  the  purpose  of 
reaping  the  benedt  of  the  advertising  done 
by  the  plaintiff  and  of  selling  the  imitation  as 
and  for  the  plaintiff's  goods.  The  only  ob- 
stacle found  by  the  Circuit  Court  of  Appeals 
in  the  way  of  continuing  the  injunction  grant- 
ed below  was  its  opinion  that  the  trade-mark 
in  itself  and  the  advertisements  accompany* 
ing  it  made  such  fraudulent  representation/* 
to  the  public  that  the  plaintiff  had  lost  ltd 
claim  to  any  help  from  the  Court.  That 
is  the  question  upon  which  the  writ  of  cer- 
tiorari was  granted  and  the  main  one  that 
we  shall  discuss. 

[1]  Of  course  a  man  is  not  to  be  protected 
In  the  use  of  a  device  the  very  purpose  and 
effect  of  which  is  to  swindle  the  public.  But 
the  defects  of  a  plaintiff  do  not  offer  a  very 
broad  ground  for  allowing  another  to  swindle 
him.  The  defence  relied  on  here  should  be 
scrutinized  with  a  critical  eye.  The  main 
point  is  this:  Before  1900  the  beginning  of 
the  good  will  was  more  or  less  helped  by 
the  presence  of  cocaine,  a  drug  that,  like  al- 
cohol or  caffein  or  opium,  may  be  described 
as  a  deadly  poison  or  as  a  valuable  item  of 
the  pharmacopoeia  according  to  the  rhetorical 
purposes  in  view.  The  amount  seems  to  have 
been  very  small,  but  it  may  have  been  enough 
to  begin  a  bad  habit  and  after  the  Food  and 
Drug  Act  of  June  30,  1906,  a  8916  (Comp.  St 
K  8717-8728),  if  not  earlier,  long  before  this 
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*suit  was  brought,  it  was  eliminated  from 
the  plaintiff's  compound.  Coca  leaves  still 
are  used,  to  be  sure,  but  after  they  have  been 
subjected  to  a  drastic  process  that  removes 
from  them  every  characteristic  substance 
except  a  little  tannin  and  still  less  chloro- 
phyl.  The  cola  nut,  at  best,  on  its  side  fur- 
nishes but  a  small  portion  of  the  caffein, 
competition  with  it  in  its  business  of  mak-  [  which  now  is  the  only  element  that  has  ap- 
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COCA-COLA  CO.  V.  KOKE  CO.  OF  AMER- 
ICA  et  al. 

(Argued  Nov.  18  &  19,  1920.    Decided  Dec.  6^ 

1920.) 

No.  101. 

1.  Trade-marks  and  trade-names  ^=»85(l)  — 
Name  held  act  such  fraud  on  publlo  as  to  bo 
beyond  protection. 

The  use  of  the  name  "Coca-Cola"  for  a 
beverage,  after  the  compound  had  been  changed 
so  as  to  eliminate  cocaine  therefrom,  though 
coca  leaves,  previously  treated  to  remove  the 
characteristic  substances,  were  still  used,  and 
when  cola  nuts  furnished  only  a  small  propor- 
tion of  the  caffein  in  the  compound,  and  the 
picture  on  the  trade-mark  of  coca  leaves  and 
cola  nuts,  with  advertisements  many  years  be- 
fore that  the  beverage  was  a  nerve  tonic  and 
stimulant,  does  not  establish  fraud  on  the  pub- 
lic, which  defeats  the  right  to  protection  for 
the  trade  mark  and  name,  which  had  acquired 
through  expensive  advertising  a  secondary  sig- 
nification as  plaintifiTs  product,  and  especially 
when  it  appeared  that  the  demand  for  the  bev- 
erage had  greatly  increased  after  the  changes 
in  the  compound  were  made. 

2.  Trade-marks  and  trade-names  ^=93(5)  — 
Owner  of  ooca-coia  trade-mark  cannot  pre- 
vent competitor  from  using  the  word  "dope." 

The  word  "dope"  is  one  of  the  most  feature- 
less known,  even  to  the  language  of  those  who 
are  incapable  of  discriminating  speech,  and  the 
owner  of  the  trade-mark  "coca-cola"  cannot 
restrain  a  competitor  from  using  the  word 
*'dope,"  though  in  some  places  that  word  was 
used  to  call  for  coca-cola,  since  it  equally  would 
have  been  used  to  call  for  anything  else  having 
about  it  a  faint  aureole  of  poison. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit 

Suit  by  the  Coca-Cola  Company  against 
the  Koke  Company  of  America  and  others  to 
restrain  infringement  of  a  trade-mark  and 
unfair  competition.  A  decree  for  plaintiff 
(235  Fed.  408)  was  reversed  by  the  Circuit 
Court  of  Appeals  (255  Fed.  894,  167  C.  O.  A. 
214),  and  plaintiff  brings  certiorari.  De- 
cree of  the  Circuit  Court  of  Appeals  revers- 
ed, and  decree  of  the  District  (3ourt  modified 
and  afl9rmed. 
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^Messrs.  Frederick  W.  Lehmann,  of  St 
liOuis,  Moi,  Frank  F.  Reed  and  Edward  S. 
Rogers,  both  of  (Chicago.  111.,  and  Harold 
Hirach,  of  Atlanta,  Oa.,  for  petitioner. 

Messrs.  Richard  B.  Sloan,  of  Phoenix,  Ariz., 
and  Joseph  W.  Bailey,  of  Washington,  D.  C, 
for  respondents. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Ck>urt 

This  is  a  bill  in  equity  brought  by  the 
Coca-O>la  Company  to  prevent  the  infringe- 
ment of  its  trade-mark  Coca-(}ola  and  unfair 
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preciable  effect.  That  comes  mainly  from 
other  sources.  It  is  argued  that  the  contin- 
ued use  of  the  name  imports  a  representation 
that  has  ceased  to  be  true  and  that  the  rep- 
resentation is  reinforced  by  a  picture  of  co- 
ca leaves  and  cola  nuts  upon  the  label  and 
by  advertisements,  which  however  were 
many  years  before  this  suit  was  brought, 
that  the  drink  is  an  "ideal  nerve  tonic  and 
stimulant,"  etc.,  and  that  thus  the  very  thing 
sought  to  be  protected  is  used  as  a  fraud. 
The  argument  does  not  satisfy  us.  We  are 
dealing  here  with  a  popular  drink  not  with  a 
medicine,  and  although  what  has  been  said 
might  suggest  that  its  attraction  lay  in  pro- 
ducing the  expectation  of  a  toxic  ^ect  the 
facts  point  to  a  different  conclusion.  Since 
1900  the  sales  have  increased  at  a  very  great 
rate  corresponding  to  a  like  increase  in  ad- 
vertising. The  name  now  characterizes  a 
beverage  to  be  had  at  almost  any  soda  foun- 
tain. It  means  a  single  thing  coming  from 
a  single  source,  and  well  known  to  the  com- 
munity. It  hardly  would  be  too  much  to  say 
that  the  drink  characterizes  the  name  as 
much  as  the  name  the  drink.  In  other  words 
"Coca-Cola"  probably  means  to  most  persons 
the  plain  tiff  *s  familiar  product  to  be  had 
everywhere  rather  than  a  compound  of  par- 
ticular substances.  Although  the  fact  did 
not  appear  In  United  States  v.  Coca-Cola  Co., 
241  U.  S.  205,  289.  36  Sup.  Ct.  673.  60  L.  Ed. 
995,  Ann.  Cas.  1917C,  487,  we  see  no  reason 
to  doubt  that,  as  we  have  said,  it  has  ac- 
quired a  secondary  meaning  in  which  per- 
haps the  product  is  more  emphasized  than 
the  producer  but  to  which  the  producer  is 
entitled.    The  coca  leaves  and  whatever  of 
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cola  nut  is  ^employed  may  be  used  to  Justify 
the  continuance  of  the  name  or  they  may 
affect  the  flavor  as  the  plaintiff  contends,  but 
before  this  suit  was  brought  the  plaintiff  had 
advertised  to  the  public  that  it  must  not 
expect  and  would  not  find  cocaine,  and  had 
eliminated  everything  tending  to  suggest  co- 
caine effects  except  the  name  and  the  pic- 
ture of  the  leaves  and  nuts,  which  probably 
conveyed  little  or  nothing  to  most  who  saw 
it.  It  appears  to  us  that  it  would  be  going 
too  far  to  deny  the  plaintiff  relief  against 
a  palpable  fraud  because  possibly  here  and 
there  an  ignorant  person  might  call  for  the 
drink  with  the  hope  for  incipient  cocaine 
intoxication.  The  plaintiff's  position  must 
be  Judged  by  the  facts  as  they  were  when 
the  suit  was  begun,  not  by  the  facts  of  a  dif- 
ferent condition  and  an  earlier  time. 

[2]  The  decree  of  the  District  Court  re- 
strains the  defendant  from  using  the  word 
"Dope."  The  plaintiff  illustrated  in  a  very 
striking  way  the  fact  that  the  word  is  one 
of  the  most  featureless  known  even  to  the 
language  of  those  who  are  incapable  of  dis- 
criminating speech.  In  some  places  it  would 
be  used  to  call  for  Coca-Cola.     It  equally 


would  have  been  used  to  call  for  anything 
else  having  about  It  a  faint  aureole  of  poison. 
It  does  not  suggest  Coca-Cola  by  similarity 
and  whatever  objections  there  may  be  to  its 
use,  objections  which  the  plaintiff  equally 
makes  to  Its  application  to  Coca-Cola,  we  see 
no  ground  on  which  the  plaintiff  can  claim 
a  personal  right  to  exclude  the  defendant 
from  using  it 

The  product  including  the  coloring  matter 
is  free  to  all  who  can  make  it  if  no  extrinsic 
deceiving  element  is  present.  The  injunc- 
tion should  be  modified  also  in  this  respect. 

Decree  reversed. 

Decree  of  District  Court  modified  and  af- 
firmed. 

(264  u.  8.  wn 

GALVESTON,  H.  L  S.  A.  RY.  CO.  v.  WOOD- 

BURY  et  al. 

(Submitted  Nov.  15,  1920.    Decided  Dec  13, 

1920.) 

No.  100. 

1.  Carriers  ^=9405(1)— May  limit  liability  for 
Interstate  baggage. 

The  Carmack  Amendment  (Comp.  St.  8S 
8604a,  8004aa),  allowing  carriers  to  limit  lia- 
bility by  pablished  tariff,  applies  to  the  baggage 
of  a  passenger  carried  in  interstate  commerce, 
I  though  it  does  not  apply  to  liability  for  personal 
injuries  suffered  by  the  passenger,  and  that 
act  was  not  changed  as  affecting  baggage  by 
the  Cummins  Amendment  of  March  4,  1915, 
as  amended  by  Act  Aug.  9,  1916  (Comp.  2St. 
§§  8592,  8604a). 

2.  Commerce  ^=»47 — Interstate  Commerce  Act 
applies  to  transportation  from  Canada  to 
point  within  state. 

Under  Act  to  Regulate  Commerce,  |  1 
(Comp.  St.  $  8568),  declaring  that  it  appUes 
to  any  common  carrier  engaged  in  the  trans- 
portation of  passengers  or  property  from  any 
place  in  the  United  States  to  an  adjacent  for- 
eign country,  the  transportation  of  a  passen- 
ger's trunlc  from  Canada  to  the  United  i^tates 
is  subject  to  the  act,  since  the  substantial 
feature  of  the  commerce  to  which  the  act  ap- 
plies is  the  nature  of  the  transportation,  as 
determined  by  the  field  of  the  carrier's  opera- 
tion, not  the  direction  of  the  movement,  and  the 
carrier  can  therefore,  under  the  (3armack 
Amendment  (Comp.  St.  ff  8604a,  8604aa),  limit 
its  liability  for  loss  of  such  baggage  by  pro- 
visions in  its  published  tariff,  fixing  such  limi- 
tation unless  a  greater  value  is  declared  and 
an  excess  charge  paid. 

On  Writ  of  Certiorari  to  the  Court  of  Civil 
Appeals  for  the  Eighth  Supreme  Judicial  Dis- 
trict, State  of  Texas. 

Action  by  L.  H.  Woodbury  and  another 
against  the  Galveston,  Harrisburg  ft  San  An- 
tonio Railway  Company.  A  judgment  for 
the  plaintiffs  for  only  $1(X)  was  reversed  by 
the  Texas  Court  of  Civil  Appeals,  which  en- 
tered judgment  for  plaintiffs  In  the  sum  of 


^s»For  other  cases  s«e  same  topic  and  KSY-NUMBBR  in  all  Kej-Numbered  Digeeta  and  Indexes 


1920) 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  WOODBURY 

(41  Sup.ct.) 


11& 


$500  (200  S.  W.  432),  and  defendant  brings 
certiorari.    Reversed. 

Mr.  T.  J.  Beall,  of  El  Paso,  Tex.,  for  pe- 
titioner. 

Mr.  Rufus  B.  Daniel,  of  El  Paso,  Tex.,  for 
respondents. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

On  March  14,  1917,  Mrs.  Woodbury  took 
the  Galveston,   Harrisburg  &  San   Antonio 

•3S8 

Railway  at  San  Antonio,  *Tex.,  for  El  Paso, 
Tex.,  and  checked  her  trunk,  which  she  took 
with  her.  It  was  lost  and  she  sued  the  com- 
pany in  a  state  district  court  for  the  value 
of  trunk  and  contents,  which  the  jury  found 
to  be  $500.  Mrs.  Woodbury  was  traveling  on 
a  coupon  ticket  purchased  at  Timmins,  On- 
tario, from  a  Canadian  railroad,  entitling  her 
to  travel  over  it  and  connecting  lines,  trout 
Timmins  to  El  Paso  and  return,  apparently 
with  stop-over  privileges.  When  the  trunk 
was  lost  she  was  on  her  Journey  out.  She 
was  not  told,  when  she  purchased  her  ticket 
or  when  she  checked  her  trunk,  that  there 
was  any  limitation  upon  the  amount  of  the 
carrier's  liability.  It  did  not  appear  wheth- 
er the  ticket  purchased  contained  notice  of 
any  such  limitation,  nor  did  it  appear  what 
was  the  law  of  Canada  in  this  respect  The 
company  insisted  that  Mrs.  Woodbury  was 
on  an  interstate  journey,  and  that  under  the 
Act  to  Regulate  Commerce  (Act  Feb.  4,  1887, 
c.  104,  24  Stat  879,  as  amended  [Comp.  St 
§  8668  et  seq.]),  it  was  not  liable  for  more 
than  $100,  since  it  had  duly  filed  with  the 
Interstate  Commerce  Commission  and  pub- 
lished a  tarifr  limiting  liabiUty  to  that 
amount  unless  the  passenger  declared  a  high- 
er value  and  paid  excess  charges,  which  Mrs. 
Woodbury  had  not  done.  She  insisted  that 
her  transportation  was  not  subject  to  the 
Act  to  Regulate  Commerce,  because  it  be- 
gan in  a  foreign  country,  and  that  the  lia- 
bility was  governed  by  the  law  of  Canada, 
which  should,  in  the  absence  of  evidence, 
be  assumed  to  be  like  the  law  of  Texas,  the 
forum,  and  that  by  the  law  of  Texas  the 
limitation  of  liability  was  invalid.  The  trial 
court  held  that  she  was  entitled  to  recover 
only  $1(X),  and  entered  judgment  for  that 
amount  This  judgment  was  reversed  by  the 
Court  of  Civil  Appeals,  which  entered  judg- 
ment for  Mrs.  Woodbury  in  the  sum  of  $500. 
209  S.  W.  482.  The  case  came  here  on 
writ  of  certiorari.  250  U.  S.  637,  89  Sup. 
Ct.  493,  68  L.  Ed.  1188.  The  only  question 
before  us  is  the  amount  of  damages  recovera- 
ble. 
[1]  If  Mrs.  Woodbury's  journey  had  started 
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in  New  York,  ^instead  of  across  the  border 
in  Canada,  the  provision  in  the  published 
tariff  would  clearly  have  limited  the  liability 
of  the  carrier  to  $100;  for  her  journey 
would  have  been  Interstate,  although  the 
particular  stage  of  it  on  whidi  the  trunk 


was  lost  lay  wholly  within  the  state  of  Texas. 
Compare  Texas  &  New  Orleans  Railroad  Co. 
V.  Sabine  Tramway  Co.,  227  U.  S.  Ill,  38 
Sup.  Ct  229,  57  L.  Ed.  442.  And  the  Car- 
mack  Amendment  (Comp.  St  S§  8604a, 
8604aa),  under  which  carriers  may  limit  lia- 
bility by  published  tariff,  applies  to  the  bag- 
gage of  a  passenger  carried  in  interstate 
commerce  (Boston  &  Maine  Railroad  Co.  v. 
Hooker,  238  U.  S.  97,  84  Sup.  Ct.  526,  58 
L.  Ed.  868,  L.  R.  A.  1915B,  450,  Ann.  Cns. 
1915D,  593),  although  it  does  not  deal  with 
liability  for  personal  injuries  suffered  by 
the  passenger  (Chicago,  Rock  Island  &  Pacific 
Railway  Co.  v.  Maucher,  248  U.  S.  359, 
39  Sup.  Ct  108,  68  L.  Ed.  294).  The  sub- 
sequent legislation,  the  Cummins  Amendment 
(Act  March  4,  1915,  c.  176,  88  Stat.  HOC), 
as  amended  by  the  Act  of  August  9,  191G,  c. 
301,  89  Stat  441  (Comp.  St  §f  8592,  8604n), 
has  not  altered  the  rule  regarding  liability 
for  baggage. 

[2]  But  counsel  for  Mrs.  Woodbury  in- 
sists that  solely  because  her  Journey  originat- 
ed in  Canada  the  provisions  of  the  Act  to 
Regulate  (Commerce  do  not  apply.  The  con- 
tention is  that  section  1  of  the  act  of  1887 
does  not  apply  to  the  transportation  of  pas- 
sengers from  a  foreign  country  to  a  point 
in  the  United  States.  To  this  there  are  two 
answers.  The  first  is  that  the  transportation 
here  in  question  is  not  that  of  a  passenger, 
but  of  property.  Boston  &  Maine  Rail- 
road (Do.  v.  Hooker,  supra.  The  second  is 
that  the  act  does  apply  to  the  transportation 
of  both  passengers  and  property  from  an 
adjacent  foreign  country,  such  as  Canada. 
Section  1  declares  that  the  act  applies  to 
*'any  common  carrier  •  *  •  engaged  In 
the  transportation  of  passengers  or  property 
*  *  *  from  any  place  In  the  United  States 
to  an  adjacent  foreign  country."  A  carrier 
engaged  in  transportation  by  rail  to  an  ad- 
jacent foreign  country  is,  at  least  ordinarily, 
engaged  in  transportation  also  from  that 
country  to  the  United  States.  The  test  of  the 
application  of  the  act  is  not  the  direction  of 
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the  movement,  but  *the  nature  of  the  transpor- 
tation as  determined  by  the  field  of  tbe  car- 
riers' operation.  This  is  the  construction 
placed  upon  the  act  by  the  Interstate  Com- 
merce Commission.  International  Paper 
Co.  V.  D.  &  H.  Co.,  88  Interst  Com.  Com'n  R. 
270,  278,  citing  T.  &  P.  Ry.  Co.  v.  I.  C.  C. 
162  U.  S.  197,  16  Sup.  Ct  66C,  40  L.  Ed. 
940.  It  is  in  harmony  with  that  placed  upon 
the  words  of  section  1  of  the  Hartcr  Act 
(Act  Feb.  13,  1898,  c.  105,  27  Stat  445 
[Comp.  St.  f  8029]),  "any  vessel  transporting 
merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign  ports," 
which  in  Knott  v.  Botany  Mills,  179  U.  S. 
69,  75,  21  Sup.  Ct  80,  45  L.  Ed.  90,  were 
construed  to  include  vessels  bringing  car- 
goes from  foreign  ports  to  the  United  States. 
There  is  a  later  clause  in  section  1  which 
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Jeals  speciflcally  with  the  transportation 
of  property  to  or  from  foreign  countries; 
but  cases  arising  under  that  clause  are  not 
applicable  here.  That  clause  applies  where 
the  foreign  country  is  not  adjacent  to  the 
United  States.  The  cases  which  hold  that 
the  act  does  not  govern  shipments  from  a 
foreign  country  in  bond  through  the  United 
States  to  another  place  in  a  foreign  coun- 
try, whether  adjacent  or  not,  are  also  not  in 
point  Compare  United  Stages  v.  Philadel- 
phia &  Reading  Ry.  Co.  (D.  C.)  188  Fed. 
484 ;  In  the  Matter  of  Bills  of  Lading,  52 
Interst.  Com.  Com'n  R.  671,  726-729;  M. 
Canales  v.  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Co.,  37  Interst  Com.  Com'n 
R.  573. 

Since  the  transportation  here  in  question 
was  subject  to  the  Act  to  Regulate  Com- 
merce, both  carrier  and  passenger  were 
bound  by  the  provisions  of  the  published 
tariCTs.  As  these  limited  the  recovery  for 
baggage  carried  to  $100,  in  the  absence  of  a 
declaration  of  hlgber  value  and  the  payment 
of  an  excess  charge,  and  as  no  such  declara- 
tion was  made  and  excess  charge  paid,  that 
sum  only  was  recoverable. 

Reversed. 

<254  U.  S.  348) 

VALLELY  V.  NORTHERN  FIRE  &  MARINE 

INS.  CO. 

{Submitted  Nov.  17,  1020.    Decided     Dec  13, 

1920.) 

No.  96. 

1.  Courts  ^s»40— Acts  beyond  delegated  au- 
thority are  void. 

Though  an  erroneoaa  judgment  by  a  court 
is  not  void,  but  so  long  as  it  stands  is  binding 
on  every  one,  an  act  by  a  court  beyond  the 
power  delegated  to  it  is  a  nullity,  even  prior 
to  reversal. 

2.  Bankruptcy  ^=972(1)— Involuntary  adjudica- 
tion of  Insurance  company  Is  void. 

Under  Bankruptcy  Act,  {  4b,  as  amended  by 
Act  June  25,  1910,  §§  3,  4  (Comp.  St.  {  ^W), 
providing  that  any  moneyed  business,  or  com- 
mercial corporation,  except  certain  specified 
corporations,  including  insurance  companies, 
may  be  adjudged  an  involuntary  bankrupt,  there 
is  no  power  in  the  District  Court  to  adjudge  an 
insurance  corporation  a  bankrupt,  so  that  such 
adjudication  is  void  and  may  be  set  aside  on 
application  by  the  insurance  company,  wliich 
defaulted  before  the  adjudication,  even  though 
its  motion  was  made  after  the  expiration  of 
the  time  to  appeal  from  the  adjudication. 

3.  Bankroptoy  ^s»440— Petition  to  revise  prop- 
er remedy  for  review  of  order  vacating  adju- 
dication. 

A  petition  to  revise  a  matter  of  law  under 
Bankruptcy  Act,  §  24b  (Comp.  St.  {  9608),  is 
the  proper  remedy  to  review  an  order  of  an 
inferior  court  of  bankruptcy,  vacating  an  ad- 
judication and  dismissing  the  bankruptcy  pro- 
ceeding for  want  of  jurisdiction. 


On  Certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit. 

Involuntary  proceeding  in  bankruptcy 
against  the  Northern  Fire  &  Marine  Insur- 
ance Company,  in  which  John  Vallely  was 
appointed  trustee  in  bankruptcy.  Adjudica- 
tion was  vacated  on  application  by  the  com- 
pany, and  the  trustee  filed  petition  to  re- 
vise the  order  in  matter  of  law  in  the  Cir- 
cuit Court  of  Appeals,  which  certified  ques- 
tions to  the  Supreme  Court  Questions  an- 
swered, to  sustain  the  order  vacating  the 
adjudication. 
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*Mr.  Rome  O.  Brown,  of  Minneapolis,  Minn., 
for  Vallely. 
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•Mr.  N.  C.  Young,  of  Fargo,  N.  D.,  for  In- 
surance Co. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court 

Tlie  Insurance  Company  was  adjudged  an 
involuntary  bankrupt  May  3,  1917,  upon  peti- 
tion of  its  creditors.  The  petition  averred 
the  corporate  capacity  of  the  company  under 
the  laws  of  North  Dakota,  and  that  it  had 
been  "engaged  in  the  business  of  insuring 
property  against  loss  by  fire,  hail,"  etc  Pro- 
cess was  duly  issued  and  served,  and  the 
company  making  default,  an  order  of  ad- 
judication was  entered  against  it  No  ap- 
peal was  taken  from  the  order.  The  admin- 
istration of  the  estate  proceeded  in  due 
course,  claims  presented,  assets  collected  and 
reduced  to  money,  payments  made  to  pro- 
tect equities,  and  suits  brought  by  the  trustee 
in  his  ofilcial  capacity.  In  the  matters  of  the 
estate  the  trustee  frequently  conferred  with 
the  president  and  secretary  of  the  bankrupt 
and  received  from  them  co-operation,  assist- 
ance and  information  without  question  of  the 
validity  of  the  adjudication.  Considerable 
moneys  were  paid  out  and  expenses  incurred 
by  the  trustee. 

After  the  above  course  of  administration, 
and  on  December  18, 1917,  the  company  by  its 
attorneys  filed  a  motion  in  the  District  Court 
to  vacate  the  adjudication  as  null  and  void, 
and  to  dismiss  the  proceedings,  upon  the 
ground  that  it  appeared  that  the  company 
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was  an  insur^ance  corporation  and  that  th^ 
court  was,  therefore,  without  Jurisdiction. 
The  motion  was  sustained  and  an  order 
entered  vacating  the  adjudication  and  dis- 
missing the  i>etition  of  the  creditors  on  au- 
thority of  section  4b  of  the  Bankruptcy  Act 
as  amended  by  the  Act  of  June  26,  1910  (36 
Stat  839  [Comp.  St  i  9588]),  which  provides 
that— 

"Any  moneyed,  business,  or  commercial  cor- 
poration, except  a  munidpai,  railroad,  insur- 
ance, or  banking  corporation  «  «  «  may  be 
adjudged  an  involuntary  bankrupt  upon  default 
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or  an  inapartial  trial,  and  shall  be  subject  to 
Che  provisions  and  entitled  to  the  benefits  of 
this  act." 

The  trustee  filed  a  petition  to  reyise  the 
order  of  the  District  Court  in  a  matter  of 
law  in  the  Circuit  Court  of  Appeals,  and  the 
latter  court  certifies  that  it  is  indispensable 
to  the  determination  of  the  case,  and  to  the 
^nd  that  the  court  may  properly  discharge 
its  duty,  desires  instruction  upon  the  follow- 
ing questions: 

"1.  Is  a  petition  to  revise  in  matter  of  law 
vnder  section  24b  of  the  Bankruptcy  Act  the 
'iproper  remedy  to  review  an  order  of  an  inferi- 
•or  court  of  bankruptcy  vacating  an  adjudica- 
tion and  dismissing  the  bankruptcy  proceeding 
for  want  of  jurisdiction  upon  the  motion  of 
the  bankrupt  after  the  expiration  of  the  time 
for  appeal,  he  having  neither  contested  the 
involuntary  petition  against  liim  nor  appealing 
from  the  adjudication? 

"2.  Where  it  appears  from  the  averments  of 
a  petition  in  involuntary  bankruptcy  that  the 
person  proceeded  against  is  an  insurance  cor- 
poration and  therefore  within  the  exceptions 
•of  section  4b  of  the  Bankruptcy  Act,  as  amend- 
•ed  June  25,  1910  (36  Stat.  839),  is  there  sucli 
4m  absence  of  jurisdiction  in  the  court  of  bank- 
ruptcy that  its  adjudication,  rendered  upon  due 
«ervice  of  process  and  default,  and  not  appealed 
from,  should  be  vacated  and  the  proceeding 
t>e  dismissed  upon  the  motion  of  the  bankrupt 
after  the  time  for  appeal  has  expired? 

'*3.  Where  an  insurance  corporation  adjudg- 
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<«d  bankrupt  *in  an  involuntary  proceeding  after 
the  passage  of  the  amendatory  Act  of  June  25, 
1910  (36  SStat.  839),  upon  due  service  of  pro- 
cess and  default,  does  not  appeal  from  the  ad- 
judication, but  acquiesces  therein  and  aids  the 
trustee  in  the  performance  of  his  duties  in  ad- 
ministering the  estate,  may  it  be  estopped 
from  thereafter  questioning  the  validity  of  the 
adjudication  and  the  power  of  the  court  and 
the  trustee  to  proceed?" 

[1]  Of  the  construction  of  the  statute  there 
-can  be  no  controversy ;  what  answer  shall  he 
made  to  the  questions  turns  on  other  consid- 
erations, turns  on  the  effect  of  the  conduct  of 
the  company  as  an  estoppel.  That  it  has 
4rach  effect  is  contended  by  the  trustee,  and 
there  is  an  express  concession  that  if  objec- 
tion had  been  made  the  company  would  have 
t)een  entitled  to  a  dismissal  of  the  petition. 
It  is,  however,  insisted  that  it  is  settled 
''that  an  erroneous  adjudication  against  an 
•exempt  corporation,  whether  made  by  default 
or  upon  a  contest  or  trial  before  the  bank- 
ruptcy court,  can  be  attacked  only  by  appeal, 
writ  of  error,  or  prompt  motion  to  vacate," 
and  that  section  4  does  not  relate  to  the  Ju- 
risdiction of  the  court  over  the  subject-mat- 
ter. "It  does  not,  therefore,"  is  the  further 
contention,  "create  or  limit  jurisdiction  of 
tlie  court  with  respect  to  its  power  to  con- 
sider and  pass  upon  the  merits  of  the  peti- 
tion," and  that  "the  valid  exercise  of  juris- 
diction does  not  depend  upon  the  correctness 
^f  the  decision."    And  again,  if  the  court  in 
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reached  a  wrong  conclusion,  the  judgment 
is  not  void.  It  is  merely  error  to  be  correct- 
ed on  appeal  or  by  motion  to  vacate,  timely 
made,  but  as  long  as  it  stands  it  is  binding 
on  every  one."  There  is  plausibility  in  the 
propositions  taken  in  their  generality,  but 
there  are  opposing  ones.  Courts  are  consti- 
tuted by  authority  and  they  cannot  go  be- 
yond the  power  delegated  to  them.  If  they 
act  beyond  that  authority,  and  certainly  in 
contravention  of  it,  their  judgments  and  or- 
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ders  are  regarded  as  nullities.  They  are  *not 
voidable,  but  simply  void,  and  this  even 
prior  to  reversal.  Elliott  v.  Peirsol,  1  Pet. 
328,  340,  7  li.  Ed.  164;  Old  Wayne  Life  Ass'n 
V.  McDonough,  204  U.  S.  8,  27  Sup.  Ct  236,  51 
L.  Ed.  345. 

Which  of  the  propositions  shall  prevail 
in  a  given  case  cannot  be  dogmatically  as- 
serted, and  cases  of  their  consideration  and 
application  can  be  cited  against  each  other. 
There  is  such  citation  in  the  pending  case. 
Plaintiff  in  error  cites,  among  others,  Mc- 
Cormick  v.  SuUivant,  10  Wheat  192,  6  L. 
Ed.  300 ;  Des  Moines  Navigation  Co.  v.  Iowa 
Homestead  Co.,  123  U.  S.  652,  8  Sup.  Ct. 
217,  31  L.  Ed.  202 ;  First  National  Bank  ▼. 
Klug,  186  U.  S.  202,  22  Sup.  Ct.  809,  46  L. 
Ed.  1127. 

McCormick  v.  Sullivant  involved  the  effect 
of  diversity  of  citizenship,  and  it  was  de- 
cided that  an  absence  of  its  allegation  did 
not  impeach  the  judgment  rende]:ed  in  the 
case  and  preclude  its  being  conclusive  Upon 
the  parties.  And  it  was  said  (as  it  has  often 
been  said)  that  the  courts  of  the  United 
States  are  "of  limited  jurisdiction,  but  not 
inferior  courts,  in  the  technical  sense  of 
those  words,  whose  judgments  taken  alone, 
are  to  be  disregarded.  If  the  jurisdiction  be 
not  alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous,  and  may, 
upon  writ  of  error,  or  appeal,  be  reversed 
for  that  cause.  But  they  are  not  absolute 
nullities." 

In  Des  Moines  Navigation  Co.  t.  Iowa 
Homestead  Co..  123  U.  S.  552,  8  Sup.  Ct.  217, 
31  L.  Ed.  202,  there  came  up  to  be  considered 
also  the  effect  of  a  prior  adjudication  as  de- 
pendent upon  an  allegation  of  diversity  of 
citizenship,  and  the  ruling  in  McCormack 
Y.  Sullivant  was  affirmed. 

The  immediate  comment  on  these  cases  is 
that  the  courts  had  jurisdiction  of  their  sub- 
ject-matter and  necessarily  power  to  pass 
upon  the  fact  (diversity  of  citizenship)  upon 
which  that  jurisdiction  depended  in  the  giv- 
en case.  The  subject-matter  of  the  suit  was 
not  withheld  from  them  by  explicit  provision 
of  the  law  which  was  their  sole  warrant  of 
power. 

First  National  Bank  v.  Klug  is  nearer  to 
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the  ^question  in  the  case  at  bar.  It  was  a 
cast-  in  bankruptcy.  The  Act  of  July  1,  1808 
(30  Stat.  544),  provided  that  "any  natural 


^e    ezerdfle   of   its   Jurisdictional    power,   person,  except  a  wage-earner  or  a  pecson 
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engaged  chiefly  in  farming  or  the  tillage 
of  the  soil"  might  "be  adjudged  an  Invol- 
untary bankrupt  upon  default  or  an  impar- 
tial trial"  and  should  "be  subject  to  the 
provisions  and  entitled  to  the  benefits*'  of  the 
act 

A  petition  in  involuntary  bankruptcy  was 
filed  against  Klug  and  a  trial  was  had  upon 
the  issue,  whether  he  was  "engaged  chiefly 
in  farming**  within  the  meaning  of  the  act 
and  the  Jury  having  found  accordingly,  the 
District  Court  entered  a  Judgment  dismissing 
the  petition.  The  question  of  the  Jurisdic- 
tion was  certified  to  this  court  and  it  was 
held  that  the  "District  Court  had  and  exer- 
cised Jurisdiction."    This  further  was  said: 

**The  conclusion  was,  it  is  true,  that  Klug 
could  not  be  adjudged  a  bankrupt,  but  the  court 
had  jurisdiction  to  so  determine,  and  its  Ju- 
risdiction over  the  subject-matter  was  not  and 
could  not  be  questioned"— citing  Mueller  v. 
Nugent  184  U.  S.  15,  25,  22  Sup.  Ct  »5«.  4t$ 
L.  Ed.  405;  Smith  v.  McKay,  1(51  U.  S.  S55, 
16  Sup.  Ct  4U0,  40  Li.  Ed.  731. 

[2]  It  will  be  observed,  therefore,  that  the 
act  of  1898,  made  Jurisdiction  depend  upon 
an  inquiry  of  fact  and  necessarily  jurisdic- 
tion was  conferred  to  make  the  inquiry,  and 
pronounce  judgment  according  to  Its  result 
The  case,  therefore,  is  not  i>ertinent  to,  or 
authority  upon,  the  case  at  bar.  The  Act 
of  June  25,  1910,  which  covers  the  present 
proceeding  is  peremptory  in  its  prohibition. 
It  excludes,  by  section  4,  insurance  corpo- 
rations from  the  benefits  of  voluntary  bank- 
ruptcy, and  by  subdivision  "b"  prohibits  them 
from  being  adjudged  involuntary  bankrupts. 
The  effect  of  these  provisions  is  that  there  is 
no  statute  of  bankruptcy  as  to  the  excepted 
corporations,  and  necessarily  there  is  no  pow- 
er in  the  District  Court  to  include  them.  In 
other  words,  the  policy  of  the  law  is  to  leave 
the  relation  and  remedies  of  "municipal,  rail- 
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road,  insur*ance,  or  banking**  corporations  to 
their  creditors  and  their  creditors  to  them,  to 
other  provisions  of  law.  It  is  easy  to  see 
in  what  disorder  a  different  policy  would  re- 
sult We  may  use  for  illustration  a  munic- 
ipal corporation.  Its  creditors  may  be  en- 
terprising, its  officers  acquiescent  or  indif- 
ferent. Can,  therefore,  the  allegations  of 
the  former  and  the  default  of  the  latter  con- 
fer jurisdiction  on  the  District  Court  to  en- 
tertain a  petition  in  bankruptcy  against  the 
corporation  and  render  a  decree  therein,  and, 
if  not,  why  not?  If  consent  can  confirm  ju- 
risdiction, why  not  initially  confer  Jurisdic- 
tion? It  is  not  necessary  to  point  out  the  dis- 
order that  would  hence  result  and  the  difil- 
culties  that  the  officers  of  a  bankrupt  court 
would  encounter  in  such  situation.  The  leg- 
islative power  thought  care  against  the  possi- 
bility of  it  was  necessary,  and  in  that  care 
associated   insurance    corporations.     For   a 


court  to  extend  the  act  to  corporations  of  ei- 
ther kind  is  to  enact  a  law,  not  to  execute- 
one. 

[3]  The  first  question  concerns  procedure- 
only,  and  should  be  answered  in  the  affirma- 
tive.   First  National  Bank  v.  Klug,  supra  ^ 
Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct 
446,  56  L.  Ed.  726. 

The  second  and  third  questions  concern  the- 
merits  and  are  respectively  answered  in  the- 
affirmative  and  negative. 

So  ordered. 


(254  U.   8.  SOOh 

WALLS,  Atty.  Qen.  of  Wyoming,  et  aL  v. 
MIDLAND  CARBON  CO.  et  al. 

(Argued  Oct  13,  1920.    Decided  Dec.  13, 1920.)- 

No.  219. 

1.  Constitutional  law  ^=>2I2— ConservatlOB  by^ 
state  of  natural  resouroes  within  prescribed' 
limits  not  discrimination. 

It  is  within  the  police  power  of  the  state  to- 
regulate  the  use  of  natural  resources,  so  as 
not  to  conflict  with  the  rights  of  others,  so 
that  the  fact  that  such  regulation  applies  only 
to  specified  limits  does  not  establish  discrimi- 
natioD  between  users. 

2.  Mines  and  minerals  ^s»86— States  may  regn-^ 
late  use  of  gas  from  natural  wells. 

Natural  gas,  which  has  the  property  of  cir- 
culating of  its  own  accord  underneath  the  sur- 
face, is  not  to  be  treated  in  law  the  same  as* 
other  minerals  fixed  in  place,  to  whidi  the  own- 
er of  the  land  has  full  right,  but  the  state  can« 
regulate  the  use  of  gas  drawn  from  such  weUs- 
under  its  police  power,  to  preserve  the  naturaT 
resources. 

3.  Mines  and  minerals  ^=»86— Prevention  of 
use  of  natural  gas  for  oarbon  is  within  state's- 
pollce  power. 

The  enactment  of  Laws  Wyo.  1919,  c.  125,. 
prohibiting  the  use  of  natural  gas  for  the  man- 
ufacture of  carbon  or  other  products,  without 
using  the  heat  generated  thereby  for  other  In- 
dustrial or  domestic  purposes,  which  use  was- 
shown  to  require  large  volumes  of  gas  for  » 
small  quantity  of  carbon,  is  within  the  police 
power  of  the  state,  to  prevent  waste  of  natural* 
resources. 

4.  Mines  and  minerals  ^=>86  —  Comparative- 
value  of  uses  of  natural  gas  Is  question  for 
state. 

The  question  of  the  relative  value  of  the 
use  of  natural  gas  for  the  production  of  carbon 
and  for  industrial  and  domestic  purposes  i» 
one  for  the  state  to  decide,  in  the  exercise  of 
its  police  power,  to  conserve  its  natural  re- 
sources, and  it  can  prohibit  the  use  of  such 
gas  for  manufacturing  carbon,  even  though  it 
appears  that  the  value  of  the  carbon  exceeds 
the  value  of  the  gas  for  fuel. 

5.  Constitutional  law  ^=>225( I)— Preventing, 
waste  of  natural  gas  within  10  miles  of  town- 
not  discrimination. 

The  provision  of  Laws  Wyo.  1919,  c.  125, 
restricting  the  use  of  natural  gas  for  carbons 
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^urnirs  only  in  case  of  gas  produced  within  10  f  of  natural  gas."    The  first  section  Is  as  fol- 


miles  of  an  incorporated  town  or  industrial 
plant,  does  not  make  that  statute  invalid  as  a 
•discrimination  between  carbon  manufacturers 
within  its  terms  and  those  situated  farther 
from  towns. 

'6.  Constitutional  law  ^s»42— Producer  cannot 
object  that  state  has  not  exercised  full  pow- 
ers of  conservation. 
A  producer  of  natural  gas  cannot  object  to 
a  statute  restricting  the  use  of  natural  gas, 
on  the  ground  that  the  statute  does  not  exercise 
the  full  powers  of  the  state  for  the  conserra- 
tion  of  such  resource. 

7.  Mines  and  minerals  ^s>86— Act  held  to  re- 
quire only  practicable  atllizatlon  of  heat  from 
natural  gas. 

Laws  Wyo.  1919,  c.  125,  prohibiting  con- 
sumption of  natural  gas  for  its  products,  with- 
out the  heat  therein  contained  being  fuUy  and 
actually  utilized  for  other  manufacturing  or  do- 
mestic purposes,  requires  only  that  the  heat 
shall  be  utilized  to  its  fullest  practical  and  pos- 
sible uses  as  in  other  fuel  by  the  existing  in- 
strumentalities, so  that  the  statute  is  not  In- 
yalid  as  requiring  a  use  of  the  heat  which  Is 
impossible,  since  no  instrumentalities  are  capa- 
ble of  utilizing  the  full  heat  value  of  the  gas. 

Hie  Chief  Justice,  Mr.  Justice  Van  Devanter, 
and  Mr.  Justice  McReynolds  dissenting. 

Appeal  from  the  District  CJourt  of  the  Unit- 
ed States  for  the  District  of  Wyoming. 

Suit  by  the  Midland  Carbon  Company  and 
another  against  William  L.  Walls,  Attorney 
General  of  the  State  of  Wyoming,  and  others, 
to  restrain  defendants  from  enforcing  or  at- 
tempting to  enforce  a  statute  of  the  state  of 
Wyoming.  From  a  decree  granting  an  in- 
terlocntory  injunction,  defendants  appeal. 
Beyersed  and  remanded. 
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*Mr.  Henry  E.  Lntz,  of  Denver,  Colo.,  for 
appellants. 

Messrs.  John  W.  Lacey,  of  Cheyenne,  Wyo., 
and  Reid  Lu  Carr,  of  New  York  City,  for  ap- 
pellees. 
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*Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

The  complainants  are  corporations  of  Del- 
aware and  have  their  places  of  business  in 
that  state. 

The  defendants  are  officers  of  Wyoming, 
being  respectively,  its  Attorney  General,  pros- 
ecuting officer  of  Big  Horn  county,  and  the 
Governor  of  the  state. 

It  is  alleged  that  Jurisdiction  of  the  Dis- 
trict Court  depends  upon  diversity  of  citizen- 
ship and  the  Constitution  of  the  United 
States;  the  Constitution  being  violated  by 
an  act  of  the  Legislature  of  the  state.  Chap- 
ter 125  of  the  Session  Laws  of  1919. 

The  object  of  the  suit  is  to  restrain  de- 
fendants, and  each  of  them,  from  enforcing 
or  attempting  to  enforce  the  legislation. 

It  is  declared  by  the  act,  which  is  at- 
tacked, that  its  purpose  Is  **the  conservation 


lows: 

"The  use,  consumption  or  burning  of  natural 
gas  taken  or  drawn  from  any  natural  gas  well 
or  wells,  or  borings  from  which  natural  gas  is 
produced  for  the  products  where  such  natural 
gas  is  burned,  consumed  or  otherwise  wasted 
without  the  heat  therein  contained  being  fully 
and  actually  applied  and  utilized  for  other 
manufacturing  purposes  or  domestic  purposes 
is  hereby  declared  to  be  a  wasteful  and  ex- 
travagant use  of  natural  gas  and  shall  be  un- 
lawful when  such  gas  well  or  source  of  supply 
is  located  within  ten  miles  of  any  incorporated 
town  or  industrial  plant." 

Section  2  prohibits  the  use,  sale,  or  other 
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distribution  of  ^natural  gas,  the  product  of 
auy  well  owned,  leased,  or  managed  by  any 
person  for  the  purpose  of  manufacturing  or 
producing  carbon  or  other  resultant  prod- 
ucts from  the  burning  or  consumption  of 
such  gas,  without  the  heat  therein  being  ful' 
ly  and  actually  utilized  for  other  manufac- 
turing purposes  or  domestic  purposes.  Vio- 
lations are  made  misdemeanors. 

The  grounds  of  contention  against  the  act 
are  set  forth  in  very  voluminous  pleadings, 
supplemented  by  a  number  of  affidavits.  But 
only  a  brief  summary  of  them  is  necessary  to 
present  the  question  Involved,  which  is,  stat- 
ed broadly,  that  the  act  transcends  the  police 
power  of  the  state,  its  purpose  and  effect  be- 
ing not  to  regulate  and  conserve  natural  gas, 
but  to  prohibit  its  use,  and  make  a  discrim- 
ination between  owners  having  equal  rights, 
and  thereby  violates  article  1,  {  10,  of  the 
Constitution  and  the  FourteenUi  Amendment 
thereof. 

Prior  to  the  enactment  of  the  statute,  the 
Midland  Company  had  erected  a  factory  for 
the  manufacture  of  carbon  black,  which  fac- 
tory is  located  about  1%  miles  from  the  town 
of  Cowley,  Big  Horn  county,  at  an  expendi- 
ture of  $375,000.  It  is  equipped  for  the  man- 
ufacture of  such  carbon  black,  and  can  be 
used  for  no  other  purpose,  and  there  is  pro- 
duced from  it  approximately  13,000  pounds 
of  that  article  daily,  which  is  sufficient  for 
the  manufacture  of  117,000  pounds  of  print- 
ing ink«  From  the  gas  consumed  to  make  the 
carbon  black,  there  is  first  extracted  approx- 
imately 1,600  gallons  per  day  of  high-gravity 
gasoline. 

The  uses  of  carbon  black  are  enumerated, 
and  it  is  alleged  that  no  form  of  it  possess- 
ing the  same  properties  and  the  wide  variety 
of  uses  can  be  commercially  manufactured 
from  any  material  or  substance  other  than 
natural  gas. 

The  origin  of  the  industry  and  the  uses  of 
its  product  are  variously  detailed,  and  it  is 
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alleged  that  the  company's  ^factory  is  so  con- 
ducted as  to  permit  no  waste,  that  the  best 
known  processes  and  appliances  are  em- 
ployed, and  that  the  operation  of  the  gasoline 
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absorption  plant  and  the  recovery  of  gasoline 
from  the  gas  supplied  by  the  wells  would  be 
impossible  if  the  carbon  plant  should  cease 
to  be  operated,  for  the  reason  that  the  gas 
cannot  be  sold  to  other  users  in  that  locality 
in  sufficient  quantities  to  render  the  extrac- 
tion of  gasoline  therefrom  commercially 
profitable. 

The  Occidental  Oil  &  Gas  Company  owns 
the  land  upon  which  are  located  the  gas  wells 
constituting  the  principal  source  of  supply  to 
the  plant  and  carbon  factory  of  the  Midland 
Company.  It,  the  Occidental  Oil  &  Gas  Com- 
pany, also  constructed,  owns,  and  operates 
the  pipe  line  by  which  the  gas  is  conveyed 
to  the  factory,  and  delivers  it  to  the  factory, 
receiving  from  the  Eastern  E^iel  Company, 
which  owns  and  operates  the  gasoline  extrac- 
tion plant,  a  royalty  of  one-half  of  the  gaso- 
line extracted  therefrom.  The  Oil  Company 
also  owns  mineral  leases  covering  1,200  acres 
of  proved  gas  territory  within  10  miles  of 
Cowley.  Its  business  is  an  integral  and  in- 
separable part  of  that  of  the  Midland  Car- 
bon Company,  and  all  of  its  investments  have 
been  made  in  view  of  the  carbon  business. 

In  the  construction  of  its  pipe  line  it  ex- 
pended $65,000,  and  In  the  purchase  of  lands 
upon  which  the  wells  are  located,  a  sum  ex- 
ceeding $30,000.  Other  gas  lands  are  alleged 
to  have  been  purchased  and  leased  prior  to 
the  enactment  of  the  law. 

There  are  other  allegations  asserting  the 
use  of  the  gas  and  its  products,  and  that 
such  use  is  not  a  waste  of  the  gas.  Various 
ways  in  which  the  law  violates  complainants' 
rights  under  the  Constitution  of  the>  United 
States  are  detailed;  that  under  the  guise  of 
regulation  the  restrictions  of  the  act  are  so 
framed  as  to  abolish,  ruin,  and  destroy  com- 
plainants* business,  while  leaving  it  open  to 
others   to   engage   in    carbon   manufacture, 
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without  savins  the  gaso^llne;  that  the  pen- 
alties imposed  by  the  act  are  harsh,  unrea- 
sonable, and  confiscatory;  and  that  a  dis- 
pute of  its  legality  would  impose  a  penalty 
of  $1,000  for  each  separate  daily  violation 
of  it.    Other  injuries  are  alleged. 

As  already  said,  affidavits  made  by  repre- 
sentatives of  various  trades  and  industries, 
displaying  the  qualities  of  carbon  blaclc  and 
its  uses,  are  attached  to  the  bill.  Other  af- 
fidavits express  the  detriment,  in  the  opinion 
of  the  affiants,  of  any  restriction  or  regula- 
tion of  the  production  of  it ;  and  others,  from 
asserted  experts,  exhibit  the  source  of  the 
gas  and  the  process  of  manufacture  from  it 
of  carbon  black,  and  that  in  its  manufacture 
heat  is  necessarily  evolved,  but  that  as  soon 
as  any  attempt  is  made  to  transform  the  heat 
into  any  other  form  of  energy,  such  as  light 
or  mechanical  power,  an  enormous,  but  in- 
evitable, loss  of  heat  results. 

An  injunction  is  prayed,  interlocutory  and 
permanent,  restraining  defendants  from  en- 
forcing the  act. 


Upon  the  bill  (it  is  verified),  exhibits,  and 
affidavits,  it  was  ordered  that  the  application 
for  interlocutory  injunction  be  heard  by  three 
Judges,  and  that  In  the  meanwhile  a  tempo- 
rary restraining  order  be  granted,  upon  fil- 
ing a  bond  in  the  sum  of  $1,000. 

The  answer,  in  its  admissions,  denials,  and 
independent  averments,  asserts  waste  of  the 
gas  by  complainants'  gas  factory  and  process- 
es, the  depletion  of  the  wells  and  their  prod- 
uct, from  which  it  is  estimated  that  within 
three  years  all  of  the  wells  will  have  been  ut- 
terly and  completely  depleted,  and  the  deple- 
tion will  relate,  not  only  to  the  wells  furnish- 
ing gas  for  the  manufacture  of  carbon  black,, 
but  will  likewise  relate  to  the  entire  region 
and  vicinity. 

And  it  is  alleged  that  by  preventing  the 
use  of  the  gas  for  the  manufacture  of  car- 
bon black,  the  towns  of  Lovell  and  Cowley 
and  all  industrial  plants  therein  will  be  af- 
forded a  supply  of  gas  for  all  domestic  and 
industrial  purposes  for  a  period  of  30  years. 
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♦The  vice  attributed  to  the  act  by  complain- 
ants is  denied,  and  a  benefit  and  virtue  as- 
serted for  it. 

It  is  prayed  that  the  bill  be  dismissed,  and 
the  restraining  order  be  dissolved.  The  an- 
swer is  verified. 

A  motion  to  dissolve  the  temporary  re- 
straining order  was  made,  which  was  sup- 
ported by  affidavits,  and  opposed  by  others. 

The  affidavits  are  too  long  to  quote.  Those 
on  the  part  of  defendants  represent  the  in- 
terest of  the  dty  of  Lovell  and  other  towns, 
and  the  necessity  to  their  industries,  if  there 
are  to  be  any,  of  a  natural  gas  from  the  wells 
with  which  this  case  is  concerned,  and  repre- 
sent a  depletion  of  the  gas  supply  by  the  use 
made  of  the  gas  by  complainants.  Figures  are 
given.  Particulars  are  stated  in  one  affida- 
vit, and  for  a  review  of  what  are  deemed  the 
important  tests  and  elements  of  Judgment  of 
the  conditions  which  existed  and  would  suc- 
ceed the  present  practice  it  is  said: 

"In  conclusion,  assuoiing  that  the  present 
consumption  of  gas  from  this  sand  is  15,000,- 
000  cubic  feet  per  day  (as  I  have  been  reliably 
informed),  and  that  the  decrease  in  pressure 
for  the  last  year  has  been  150  pounds,  and 
knowing  that  the  present  pressure  is  approxi- 
mately 200  pounds,  it  is  a  simple  problem  in 
mathematics  to  ascertain  the  future  life  of  the 
field.  In  other  words,  at  the  present  rate  of 
decrease  in  pressure,  the  field  will  be  exhaust- 
ed in  16  months,  and  there  will  be  no  pressure 
to  force  the  gas  out  of  the  sand.  On  tiie  same 
basis  of  reasoning  there  are  approximately 
1,200,000,000  cubic  feet  left  in  the  sand,  and  the 
present  consumption  is  5,500,000,000  cubic  feet 
per  year." 

The  court  sustained  the  application  for 
temporary   injunction. 

The  question  in  the  case  is,  as  we  have 
said,  whether  the  legislation  of  Wyoming  is 
a  valid  exercise  of  the  police  power  of  the 
state,  and  brings  into  comparison  the  limits. 
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•of  the  power  as  against  the  asserted  rights  of 
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property,  •whether  it,  the  legislation,  is  a  le- 
jgfil  conservation  of  the  natural  resources  of 
the  state,  or  an  arbitrary  interference  with 
private  rights.  Contentions  of  this  kind  have 
been  before  this  court  in  other  cases,  and 
their  discussions  and  decisions  have  materi- 
4ility  here.  We  mean,  not  discussions  or  de- 
cisions on  the  police  power  in  the  abstract  or 
generality,  but  discussions  and  decisions  in- 
volving conditions  and  principles  pertinent 
to  the  present  case. 

It  will  be  observed  that  the  act  under  re- 
view does  not  prohibit  the  use  of  natural  gas 
^ibsolutely.  It  prohibits,  or  to  use  its  words, 
<declares  it  to  be  a  "wasteful  and  extravagant 
use  of  the  gas  when  it  is  burned  or  consumed 
without  the  heat  therein  contained  being 
fully  and  actually  applied  and  utilized  for  ei- 
ther manufacturing  or  domestic  purposes." 
But  not  even  that  unlimitedly,  but  only  when 
the  "gas  well  or  source  of  supply  is  located 
within  10  miles  of  any  Incorporated  town  or 
Industrial  plant."  Such  is  the  prohibition  up- 
on the  user  or  consumer.  There  is  a  prohi- 
bition upon  the  owner  or  lessee  of  wells  with- 
in the  designated  distance  from  a  town  or 
industrial  plant  to  sell  or  dispose  of  the  gas, 
-except  under  the  spedfled  conditions,  **for 
the  purpose  of  manufacturing  carbon  or  oth- 
-er  resultant  products." 

There  are  two  elements,  therefore,  to  be 
^x>nsidered:  (1)  The  distance  of  the  wells 
from  an  incorporated  town  or  industrial 
l>lant;  (2)  the  element  of  heat  utilization  for 
manufacturing  or  domestic  purposes.  These 
-elements  are  the  determining  ones  in  the  ac- 
cusations against  the  law.  The  first  is  the 
"basis  of  the  discrimination  charged  against 
It;  the  second  is  the  basis  of  the  charge  that 
the  law  deprives  the  companies  of  their  prop- 
•erty  by  the  ruin  of  their  business  and  capital 
Investments,  and  impairs  the  obligations  of 
{^re-existing  contracts. 

[1]  In  Bacon  v.  Walker,  204  U.  S.  814, 
27  Sup.  Ct  290,  51  L.  Ed.  409,  a  statute  of 
Idaho  was  considered  which  made  it  unlaw- 
ful,  with   consequent  liability   to  damages, 
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'''for  any  person  owning  or  having  •charge  of 
-sheep  to  herd  the  same,  or  permit  them  to  be 
herded  on  the  land  or  possessory  claims  of 
-other  persons,  or  to  herd  the  same  or  permit 
them  to  graze  within  two  miles  of  the  dwell- 
ing house  of  the  owner  or  owners  of  said  pos- 
-sessory  claim."  The  statute  was  sustained 
as  a  lawful  exercise  of  the  police  power  of 
the  state  against  the  assertion  of  the  right  of 
•one  citizen  to  use  the  public  domain  as  much 
as  another  citizen,  and  that  to  impose  dam- 
ages upon  him  for  the  exercise  of  the  right 
•deprived  him  of  his  property  without  due 
process  of  law,  and  besides  arbitrarily  dis- 
-criminated  between  sheep  grazing  and  the 
grazing  of  other  kinds  of  stock.  We  there 
said  in  substance  that,  the  power  of  regula- 
tion existing,  the  Imposition  of  some  limit  to 
«  right,  when  Its  exercise  would  impinge  up- 


on the  equal  right  of  another,  was  the  exer- 
cise of  legislative  power,  and  that  the  cir- 
cumstances which  Induced  it  could  not  be 
pronounced  illegal  "on  surmise  or  on  the  bar- 
ren letter  of  the  statute."  And  we  said,  fur- 
ther, that  where  equal  rights  existed  the 
state  has  an  Interest  in  their  accommodation. 
Pertinent  cases  were  cited,  and  the  exclusion 
from  grazing  within  two  miles  of  the  posses- 
sory claim  of  another  was  decided  to  be  le- 
gal, that  "the  selection  of  some  limit  is  a  leg- 
islative power,"  and  that  it  was  "only  against 
the  abuse  of  the  power,  if  at  all,  that  the 
courts  could  interpose."  The  mere  distance 
expressed  nothing. 

[2]  The  case,  and  those  It  dtes,  are  author- 
ity for  the  position  that  a  state  may  consid- 
er the  relation  of  rights  and  accommodate 
their  coexistence,  and,  in  the  interest  of  the 
community,  limit  one  that  others  may  be  en- 
joyed. Of  this  Ohio  Oil  Co.  V.  Indiana,  177 
U.  S.  190,  20  Sup.  Ct.  676,  44  L.  Ed.  729,  is  es- 
pecially illustrative  and  pertinent,  and  con- 
ducts naturally  to  the  consideration  of  the 
second  proposition ;  that  is,  to  the  element  of 
heat  utilization. 

The  suit  was  by  the  state,  and  was  based 
upon  a  statute  which  was  directed  against 

•816 

and  prohibited  one  having  •possession  or  con- 
trol of  any  natural  gas  or  oil  well  to  permit 
the  flow  of  gas  or  oil  from  any  such  well  to 
escape  Into  the  open  air  for  a  longer  period 
than  two  days  after  the  gas  or  oil  had  been 
struck.  From  the  standpoint  of  the  law,  to 
do  so  was  a  waste  of  gas.  A  right  against 
the  statute  was  set  up,  based  upon  the  as- 
serted or  implied  postulate  that  the  owner  of 
the  land  owned  all  beneath  the  surface  and 
all  that  could  be  brought  to  the  surface  with- 
in the  lines  of  the  land.  The  postulate  was 
rejected,  upon  the  ground  of  the  nature  of 
the  gas,  the  capability  of  its  flow  from  place 
to  place,  the  common  right  to  domestic  and 
industrial  use  of  it,  and  the  power  of  the 
state  to  regulate  and  conserve  such  right. 

The  Oil  Company  contended,  as  owner  of 
the  land  (it  was  the  lessee)  and  producer  of 
the  oil,  that  It  had  expended  many  thousands 
of  dollars  in  purchasing  and  equipping  ma- 
chinery for  the  sole  purpose  of  raising  and 
producing  oil,  it  not  being  engaged  in  produc- 
ing or  transporting  natural  gas,  and  that  it 
used  the  gas  as  "power,  force,  and  agency"  to 
raise  the  oil  to  the  surface  of  the  ground,  and 
that  such  was  "the  usual,  natural,  and  ordi- 
nary method  of  saving  oil  in  such  cases," 
and,  further,  that  no  machinery  or  process 
of  any  kind  had  been  devised  by  which  the 
oil  could  be  produced  and  saved  otherwise, 
and  by  forbidding  it,  the  company's  business 
would  be  destroyed  and  the  state  deprived  of 
the  use  and  proflts  of  the  oil  which  was  of 
vastly  more  value  than  the  gas,  and  It  was 
asserted  that  no  more  gas  was  permitted  to 
escape  than  was  consistent  with  the  due  op- 
eration of  the  well  with  the  highest  skill.  It 
was  hence  urged  against  the  act  that  It  de- 
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prived  of  property  without  due  process  of 
law  and  denied  to  the  Oil  Company  the  eqnal 
protection  of  the  laws.  The  answer  was  ad- 
Judged  by  the  Supreme  Court  of  the  state  not 
to  constitute  a  defense.  The  adjudication 
was  sustained  by  this  court.  We  said,  citing 
a  case,  "possession  of  the  land  is  not  neces- 
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sarily  possession  *of  the  gas/*  and  again,  on 
the  authority  of  cases,  "that  the  property  of 
the  owner  of  lands  In  oil  and  gas  is  not  ab- 
solute imtil  it  is  actually  In  his  grasp,  and 
brought  to  the  surface."  It  was  decided, 
however,  that  before  that  event  occurs,  in- 
deed in  prevention  of  it,  the  state  may  inter- 
pose its  power  to  prevent  a  waste  or  dispro- 
portionate use  of  either  oil  or  gas  by  a  par- 
ticular owner,  in  order  to  conserve  the  equal 
right  of  other  owners  and  advance  the  public 
interest;  and  in  support  of  this  power  of 
regulation  a  similarity  between  natural  gas 
and  other  subsurface  minerals  was  rejected. 
"True  it  is,"  it  was  said,  "oil  and  gas,  like 
other  minerals,  are  situated  beneath  the  sur- 
face of  the  earth;  but,  except  for  this  point 
of  similarity,  in  many  other  respects  they 
greatly  differ.  They  have  no  fixed  situs  un- 
der a  particular  portion  of  the  earth's  sur- 
face within  the  area  where  they  obtain. 
They  have  the  power,  as  it  were,  of  self- 
transmission.*'  Necessarily,  therefore,  it  was 
adjudged  that  their  use  by  one  owner  of  the 
surface  affected  the  use  of  other  owners,  and 
an  excessive  use  by  one  diminished  the  use  by 
others,  and  a  similarity  of  other  minerals,  as 
we  have  seen,  was  rejected,  and  the  analogy 
between  oil  and  gas  and  animals  f erse  naturae 
was  declared.  It  was  hence  decided  that  the 
power  of  the  state  "can  be  manifested  for  the 
puri)ose  of  protecting  all  the  collective  own- 
ers, by  securing  a  Just  distribution  to  arise 
from  the  enjoyment  by  them  of  their  privi- 
lege to  reduce  to  possession,  and  to  reach  the 
like  end  by  preventing  waste.** 

To  the  contention  that  oil  could  not  be  tak- 
en at  a  profit  by  one  who  made  no  use  of  the 
gas.  It  was  replied  that  such  fact  "went,  not 
to  the  power  to  make  regulations,  but  to 
their  wisdom.**  And  this  can  be  said  of  the 
contention,  in  the  case  at  bar,  that  one  ele- 
ment is  more  valuable  than  another;  that 
carbon  black  is  more  valuable  than  the  gas 
from  which  it  is  extracted. 

It  will  be  observed  that  the  basic  principle 
of  the  Indiana  statute  is  the  same  as  the 
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basic  principle  of  the  ♦Wyoming  statute ;  that 
Is,  the  power  of  regulation  dependent  upon 
the  natures  of  oil  and  gas,  and  that  the  abso- 
lute dominion  of  the  surface  of  the  land  Is 
not  an  unlimited  dominion  over  them. 

The  case  was  dted  In  Llndsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.  61,  31  Sup.  Ct. 
337,  55  L.  Ed.  369,  Ann.  Cas.  1912C,  160,  to 
defeat  a  suit  brought  to  restrain  the  officers 
of  the  state  of  New  York  from  enforcing 
agahist  the  gas  company  a  statute  which 
made  it  unlawful  to  pump  from  wells  or  oth- 
erwise   draw    by  artificial    appliances    that 


class  of  mineral  waters  holding  In  8olutlon> 
carbonic  acid  gas,  or  producing  an  unnatural 
fiow  of  such  gas  "for  the  purpose  of  extract- 
ing, collecting,  compressing,  liquefying,  or 
vending  such  gas  as  a  commodity  otherwise 
than  in  conjunction  with  the  mineral  water 
and  the  other  mineral  ingredients  with  which 
it  was  associated.'* 

The  company  alleged  that  the  gas  could  be 
lifted  to  the  surface  only  by  means  of  pumps 
or  other  artificial  appliances,  and  that  many 
other  landowners  In  Saratoga  Springs  had 
like  wells  which  were  operated  in  a  like  way 
with  a  like  purpose.  The  utility  of  the  gas 
was  alleged,  and  a  property  right  asserted, 
which  the  statute,  it  was  further  alleged,  de- 
prived of,  in  violation  of  the  Constitution  of 
the  United  States. 

A  demurrer  was  sustained  to  the  bill; 
therefore  its  averments  were  admitted.  The 
basis  of  the  contention  of  the  offense  of  the 
statute  against  the  Constitution  of  the  United 
States  explicitly  was  that  the  company,  being 
the  owner  of  the  land  owned,  had  power  and 
authority  over  all  beneath  the  land's  surface 
that  it  could  reduce  to  possession.  This  was 
the  same  postulate,  it  will  be  observed,  that 
was  asserted  in  Oil  Co.  v.  Indiana.  It  was 
rejected  upon  the  authority  of  that  case. 
We,  however,  said:  "Were  the  question  an 
open  one,  we  should  still  solve  it  in  the  same 
way." 

[S]  May  the  principle  and  its  Justification 
be  extended  to  the  Wyoming  statute?    The 
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Statute  of  Wyoming  (we  ^repeat  it  to  have  it 
immediately  before  our  eyes)  declares  it  to- 
be  a  "wasteful  and  extravagant  use  of  natural 
gas'*  to  use,  consume,  or  bum  it  when  taken 
or  drawn  from  any  gas  well  or  wells  or  bor- 
ings "for  the  products,  where  such  natural 
gas  is  burned  without  the  heat  therein  con- 
tained being  fully  and  actually  applied  and 
utilized  for  other  manufacturing  purposes  or 
domestic  purposes.'*  The  declaration  of  ille- 
gality, however,  only  applies  when  the  "gas 
or  source  of  supply  is  located  within  10  miles 
of  any  incorporated  town  or  industrial 
plant."  Section  2  explicitly  mentions  carbon 
black  as  within  the  illegality  of  the  law,  and 
as  this  case  concerns  its  production  we  may 
accept  its  production  as  a  test  of  the  compa- 
nies* case. 

Of  the  range  of  the  utility  of  carbon  black 
there  can  be  no  controversy,  and  to  this  fact 
the  companies  give  an  especial  emphasis  in 
their  averments,  supplementary  affidavits, 
and  argument.  The  fact,  however,  is  but  of 
incidental  importance.  The  determining  con- 
sideration is  the  power  of  the  state  over,  and 
Its  regulation  of,  a  property  in  which  others 
besides  the  companies  may  have  rights,  and 
in  which  the  state  has  an  interest  to  adjust 
and  preserve;  natural  gas  being  one  of  the 
resources  of  the  state.  And  in  this  consider- 
ation it  Is  more  important  to  consider,  not 
for  what  a  particular  owner  uses  the  gas,  but 
i  the  proportion  of  his  use  to  that  of  others,  or, 
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4t  may  be,  the  preyentlon  of  nse  by  others; 
}ind  the  striking  fact  is  presented  by  the  com- 
panies* averments  that  by  the  processes  and 
•devices  employed  by  them  there  is  only  ob- 
tained from  each  1,000  cubic  feet  of  natural 
gas  consumed  1%  pounds  of  carbon  black 
and  two-tenths  of  a  gallon  of  high-gravity 
gasoline.  To  this  averment  the  defendants 
add  that  every  1,000  cubic  feet  of  gas  con- 
tains from  33  to  40  ];)ounds  of  carbon,  and 
therefore  "that  the  inefBciency  of  the  pro- 
cess used  by  the  complainants  is  very  high, 
ranging  only  from  2.8  per  cent  to  4.6  per 
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cent.**  It  is  the  further  asser^tion  of  defend- 
ants that  the  companies  are  utilizing  and 
withdrawing  from  the  earth  gas  at  the  rate 
of  approximately  10,000,000  cubic  feet  per 
day  and  that  the  same  can  never  be  replaced 
or  restored. 

To  these  averments  we  may  add  the  affida- 
vits. There  is  something  in  them,  but  not 
enough  to  reduce  the  importance  of  the  facts 
averred.  Those  on  the  part  of  the  companies 
are  directed  to  a  great  extent  to  the  value  of 
carbon  black  and  its  use,  and  the  detriment 
or  disaster  of  the  discontinuance  or  even  re- 
duction of  its  manufacture ;  and  the  explicit 
assertion  is  that  it  is  absolutely  impossible  to 
utilize  the  heat  generated  as  an  incident  to 
its  manufacture.  A  comparison  is  made  with 
other  fuels,  and  the  affidavits  are  explicit  in 
statement  that  the  requirement  that  the  heat 
contained  in  them  must  be  "fully  and  actual- 
ly applied  and  utilized"  (to  use  the  words  of 
the  Wyoming  statute)  is  not  only  unreasona- 
ble, but  impossible.  Figures  are  given,  not 
only  of  gas  engines,  but  of  oil,  air,  and  steam 
engines.  This  is  dwelt  on  at  great  length, 
and  it  is  declared  that  it  is  absolutely  impos- 
sible to  utilize  heat  generated  as  an  Incident 
to  the  manufacture  of  carbon  black;  and  It 
is  said: 

"If  the  true  test  of  the  waste  of  gas  or  any 
other  fnel  is  whether  or  not  the  heat  therein 
contained  is  fully  utilized,  it  would  follow  that 
practically  every  industrial  use  of  fuel  must 
be  diaracterized  as  wasteful.** 

There  is  also  testimony,  from  those  famil- 
iar with  the  geological  formations  and  the 
production  of  natural  gas  in  Wyoming,  that 
there  are  very  extensive  deposits  underlying 
10  counties,  and  that  their  development  has 
scarcely  more  than  commenced,  and  that 
their  potential  capacity  far  exceeds  the  capac- 
ity of  the  wells  now  drilled.  Further,  that  the 
aggregate  capacity  of  the  existing  wells  ex- 
ceeds 650,000,000  cubic  feet  per  day,  and  that 
this  production  could  be  largely  augmented, 
if  the  demands  for  natural  gas  in  the  state 
warranted. 
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^Opposing  affidavits  set  forth  the  needs  of 
the  towns,  present  and  prospective,  and  of 
Industries  other  than  carbon  black,  and  that 
the  wells  of  the  companies  are  drilled  into 
the  same  sand  in  which  the  wells  of  the  Lov- 
ell  Gas  St  Electric  Company,   an   industry 


which  furnishes  gas  and  electricity  to  the 
town  of  Lovell,  are  drilled.  The  sand  is  a 
free,  flowing  sand ;  that  is,  one  in  which  the 
gas  has  free  access  from  one  part  of  the  field 
to  the  other.  Consequently  the  gas  pressure 
would  be  approximately  the  same  at  all  the 
wells  drilled  into  it  With  the  operation  ot 
the  wells  of  the  companies  came  a  diminu- 
tion of  pressure,  and — 

"if  the  present  consumption  of  gas  continues 
for  another  year,  there  will  not  be  suflident  gas 
in  this  field  in  the  particular  sand  in  question 
to  supply  even  the  domestic  uses  of  the  town  of 
LoveU." 

And  It  is  affirmed  that  the  plant  of  the 
Midland  Gas  Company  consists  of  about  90 
separate  buildings  constructed  of  sheet  iron 
and  steel,  in  such  a  way  that  they  can  be 
moved  more  readily  than  almost  any  other 
character  of  construction,  and  were  evident- 
ly designed  with  the  Idea  of  portability  In 
mind,  and  at  the  present  rate  of  consumption 
of  the  gas  they  will  have  to  be  moved,  in  any 
event,  within  a  year.  Corroborating  figures 
of  the  supply  and  consumption  are  given,  and 
it  is  said  that  If  the  wells  now  driven  be  al- 
lowed to  flow  at  their  full  capacity  they  will 
be  entirely  exhausted  in  90  days.  The  proof 
of  this  is  said  to  be  that  the  use  of  15,000,- 
000  cubic  feet  per  day  of  gas  produced  within 
the  last  18  months  has  caused  a  loss  of  57 
per  cent,  of  the  available  gas  in  the  producing 
sand.  In  contrast,  It  is  estimated  that,  if 
the  gas  consumed  at  the  carbon  plant  was 
conserved,  the  supply  available  for  domestic 
and  industrial  use  in  the  towns  of  Lovell  and 
Cowley  would  last  for  a  period  of  10  yearn. 

There  is  speculation  as  to  other  basins  of 
deposits  of  gas  and  its  utility  for  industries, 
but  which  cannot  be  undertaken  against  the 
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depletion  by  the  production  of  carbon  *black. 
The  process  to  make  the  latter  is  said  to  be 
simple,  and  Is  similar  to  holding  a  cold  plnte 
over  an  old-fashioned  gas  Jet  In  fact,  it  is 
said,  the  process  used  by  the  Midland  Carbon 
Company  Is  merely  an  incomplete  combus- 
tion of  gases  in  an  insufficient  amount  of  air ; 
the  fiames  from  the  different  jets  practically 
touching  cast  iron  channel  plates,  which  are 
suspended  over  the  flames  and  are  moved 
backward  and  forward  at  a  very  slow  rate 
of  speed.  The  carbon  is  scraped  off  the 
plates  into  hoppers  and  carried  to  the  pack- 
ing houses  by  conveyors.  All  of  this  is  me* 
chanical. 

It  is  testified  (by  an  engineer  of  the  Bu- 
reau of  Mines  in  the  Interior  Department, 
who  had  made  a  study  of  the  making  of  car- 
bon black)  that  the  efficiency  of  the  carbon 
black  industry  is  very  low ;  that  the  largest 
yield  of  which  affiant  had  any  knowledge  did 
not  exceed  1^  pounds  per  1,000  cubic  feet  of 
natural  gas,  though  it  is  a  well  known  and 
chemically  ascertained  fact  that  1,000  cubic 
feet  of  natural  gas  contains  approximately 
from  33  to  45  pounds  of  carbon. 

The  companies  replied  with  affidavits  of 


124 


41  SUPBBME  OOUBT  REPOBTEB 


(Oct  Term^ 


opposing  tendency*  and  made  comparisons  of  > 
the  money  value  of  carbon  black  with  the 
money  value  of  natural  gas;  the  former  be- 
ing the  more  valuable.  And  there  Is  contra- 
diction of  the  asserted  lower  pressure  of  the 
wells  and  the  tendency  to  the  depletion  of  the 
gas»  and  assertion  that  other  forms  of  indus- 
try can  well  use  coal  for  fuel. 

[4]  The  affidavits  (which  we  have  present- 
ed necessarily  in  barest  outline),  whether 
they  may  be  regarded  as  presenting  issues  of 
fact  or  of  Judgment,  exhibit  the  conditions 
which  may  have  moved  the  policy  and  legis- 
lation of  the  state.  Manifestly,  conceding  a 
power  to  the  state  of  regulation,  a  compari- 
son of  the  value  of  the  industries  and  a  Judg- 
ment upon  them  as  affecting  the  state,  was 
for  it  to  make.  Such  comparison  may,  there- 
fore, be  put  aside.  It  may  be,  as  It  is  depos- 
ed, that  1,000  cubic  feet  of  natural  gas  con- 
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verted  into  gasoline  and  carbon  black  may  *be 
sold  much  higher  than  can  be  obtained  from 
the  same  amount  of  gas  sold  for  fuel  pur- 
poses, but  it  does  not  follow  from  that  fact 
that  the  state  may  not  consider,  and  direct 
its  legislation  by  the  consideration  that  (and 
we  take  the  averment  of  the  companies)  1,000 
cubic  feet  of  natural  gas  is  consumed  to  pro- 
duce 1%  poun6a  of  carbon  black  and  about 
two-tenths  of  a  gallon  of  gasoline.  That  it 
may  so  consider  depends  upon  the  question 
whether  its  statute  is  within  the  principle  of 
the  statutes  passed  on  in  Oil  Co.  v.  Indiana 
and  Llndsley  v.  Natural  Carbonic  Gas  Co. 
By  reverting  to  these  cases  It  will  be  imme- 
diately observed  that  the  power  of  regulation 
over  natural  gas  is  possessed  by  a  state,  and 
in  the  first  case  (Oil  0>.  v.  Indiana)  it  was 
exercised  to  prohibit  the  employment  of  the 
gas  as  a  means  or  agency  in  the  production 
of  oil  against  an  asserted  right  of  property 
in  the  ownership  of  the  land  upon  which  the 
oil  was  produced,  and  therefore  of  the  oil  and 
gas  as  incidents  of  such  ownership,  and  which 
could  be  used  in  such  manner  and  quantity  as 
the  landowner  might  choose. 

In  the  Lindsley  Case  the  power  of  the 
state  was  exerted  to  prohibit  the  owner  of 
the  surface  from  pumping  on  his  own  land, 
water  charged  with  gas.  This  was  but  an  ex- 
ertion, it  was  said,  to  preserve  from  depletion 
the  subterranean  supply  common  to  him  and 
other  owners,  and  that  the  statute,  therefore, 
was  not  unconstitutional  as  depriving  owners 
of  their  property  without  due  process  of  law. 
Oil  Co.  V.  Indiana,  as  we  have  pointed  out, 
was  cited  as  a  precedent,  and  its  principle 
applied.  The  case  at  bar  is,  we  think,  within 
that  principle;  in  other  words,  the  power  is 
exerted  to  prohibit  an  extravagant,  or  waste- 
ful, or  disproportionate  use  of  the  natural 
gas  of  the  state. 

We  have  seen  that  the  method  of  produc- 
tion by  natural  gas  is  like  holding  a  cold  plate 
over  a  candle,  or,  as  it  is  expressed  by  a  wit- ' 
ness,  it  can  only  be  produced  "by  combustion 
and  the  impinging  of  the  flame  on  the  metal- 
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lie  sur^face";  and  there  is  great  dispropor- 
tion between  the  gas  and  the  product,  and 
necessarily  there  was  presented  to  the  Judg- 
ment and  policy  of  the  state  a  comparison  of 
utilities,  which  involved  as  well  the  preserva- 
tion of  the  natural  resources  of  the  state  and 
the  equal  participation  in  them  by  the  people 
of  the  state ;  and  the  duration  of  this  utility 
was  for  the  consideration  of  the  state,  and 
we  do  not  think  that  the  state  was  required 
by  the  Constitution  of  the  United  States  to- 
stand  idly  by  while  these  resources  were  dis- 
proportionately used,  or  used  in  such  way 
that  tended  to  their  depletion,  having  no  pow- 
er of  interference. 

The  cited  cases  determine  otherwise,  and 
that  as  the  state  of  Indiana  could  prevent 
the  exhaustive  use  of  gas  in  the  production 
of  oil,  and  as  the  state  of  New  York  could 
prevent  the  owner  of  land  from  using  artifi- 
cial means  to  obtain  the  carbonated  waters 
under  his  land,  the  State  of  Wyoming  ha& 
the  same  power  to  prevent  the  use  of  natural 
gas  in  the  production  of  carbon  black,  the 
tendency  of  which  is  (it  may  be  the  inevitable 
effect  of  which  is)  the  exhaustion  of  the  sup- 
ply of  natural  gas  and  the  consequent  detri- 
ment of  other  uses. 

[6]  It  may  be  said,  however,  indeed,  1» 
said,  that  the  purpose  of  the  act  or  its  effect 
is  a  discrimination  between  producers  of  car- 
bon black ;  those  10  miles  from  a  town  or  in- 
dustrial plant  not  being  within  its  provisions. 
We  think  the  classification  is  Justified  by  the 
case  of  Bacon  v.  Walker,  supra,  and  indeed 
by  the  principles  which  determine  classifica- 
tion. 

[6]  To  the  contention  that  the  statute  i» 
not  one  of  conservation,  because  carbon  black 
factories  are  permitted  if  10  miles  distant 
from  a  town  or  industrial  plant,  the  immedi- 
ate answer  is  that  it  is  for  the  state  to  de- 
termine, not  only  if  any  conservation  be  nec- 
essary, but  the  degree  of  it,  and  certainly  the 
companies  cannot  complain  if  the  state  has 
not  exerted  its  full  power. 

[7]  As  we  have  seen,  many  afildavits  were 
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addressed  to  the  ^impossibility  of  complying 
with  the  statute;  that  is,  of  utilizing  tbo 
heat  of  natural  gas  to  the  extent  of  the 
words  of  the  statute.  We  say  to  the  extent 
of  the  words  of  the  statute,  because  we  think 
the  statute  must  be  construed  with  reference 
to  the  facts  of  nature  and  their  possibilities, 
and  that  all  that  was  intended  by  the  words 
employed  was  to  require  a  practical  and  pos- 
sible use  of  the  heat,  as  in  other  fuels,  and 
by  the  existing  instrumentalities,  and  if  this 
should  be  done  it  was  a  legal  use  of  the  gas 
— was  an  application  and  utilization  of  the 
heat  contained  in  it  The  statute  was  only 
intended  to  prevent  the  selection  of  a  pro- 
duct whose  production  tended,  and  ace<Hrding 
to  some  of  the  affidavits,  whose  inevitable 
effect  was,  to  exhaust  the  supply  of  gas  in  a 
very  little  while. 
The  decree  granting  the  interlocutory  ior 
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Junction  Is  rerersed,  and  the  case  remanded 
to  the  District  Court  for  further  proceedings 
in  conformity  to  this  opinion. 

The  CHIEF  JUSTICE,  Mr.  Justice  VAN 
DEVANTER,  and  Mr.  Jusdce  McREYN- 
OLDS  dissent 


(»4  u.  8.  825) 

GILBERT  V.  STATE  OF  MINNESOTA. 

(Argued  Nov.  10,  1020.    Decided  Dec.  13, 

1920.) 

No.  79. 

1.  Army  and  navy  ^=»40— States  have  Interest 
in  conduct  of  national  war,  which  authorizes 
protection  of  recruiting. 

Though  the  exclusive  right  to  wage  war  and 
to  raise  and  maintain  armies  is  vested  in  the 
United  States,  the  state  of  Minnesota  has  such 
an  interest  in  the  successful  conduct  of  a  war 
by  the  United  States  that  it  was  authorised  to 
enact  a  statute  during  the  recent  war  with  the 
German  government,  making  it  unlawful  to  in- 
terfere with  or  discourage  the  enlistment  in  the 
military  or  naval  service  of  the  United  States. 

2.  Army  and  navy  ^=»40— State  statute  against 
obstructing  recruiting  sustainable  under  pow- 
er to  preserve  peace. 

A  state  statute,  making  it  unlawful  to  utter 
words  in  a  public  meeting  which  tend  to  dis- 
courage recruiting  in  the  military  or  naval  forc- 
es, is  sustainable  during  time  of  war  under  the 
police  power  of  the  state  to  preserve  the  pub- 
lic peace,  since  statements  of  that  character  at 
a  public  meeting  tend  to  provoke  violence. 

d.  Constitutional  law  «=»90— Prohibiting  teach- 
ing against  recruiting  does  not  violate  right 
•f  free  speech. 

liven  if  the  right  of  free  speech  is  a  nat- 
ural right  protected  by  the  United  States  Con- 
stitution against  state  action,  that  right  is  not 
an  absolute  one,  and  is  not  infringed  by  a  state 
statute,  making  it  unlawful  to  discourage  en- 
listment in  the  military  or  naval  forces  at  a 
public  meeting. 

Mr.  Chief  Justice  White  and  Mr.  Justice 
Brandeis  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Joseph  Gilbert  was  convicted  of  violating 
a  Minnesota  statute  making  it  unlawful  to 
interfere  with  or  discourage  the  enlistment 
of  men  in  the  military  or  naval  service  of  the 
United  States  or  of  the  state,  the  conviction 
was  affirmed  by  the  state  Supreme  Court 
(141  Minn.  263, 160  N.  W.  790),  and  defendant 
brings  error.    Affirmed. 
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^Messrs.  G^rge  Nordlin  and  Frederick  A. 
Pike,  both  of  St  Paul,  Minn.,  for  plaintiff  in 
error. 

Messrs.  James  E.  Markham,  Asst.  Atty. 
Gen.,  and  Clifford  L.  Hilton,  Atty.  Gen.,  for 
State  of  Minnesota. 


Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

A  statute  of  Minnesota  makes  it  unlawful 
"to  interfere  with  or  discourage  the  enlist- 
ment of  men  in  the  military  or  naval  forces 
of  the  United  States  or  of  the  state  of  Min- 
nesota." 

Its  second  and  third  sections  are  as  follows: 

"Sec.  2.  Speaking  hy  Word  of  Mouth  ag<iinst 
Enlistmeni  Uniatoful^lt  shall  be  unlawful  foi 
any  person  in  any  public  place,  or  at  any  meet- 
ing where  more  than  five  persons  are  assem- 
bled, to  advocate  or  teach  by  word  of  mouth  or 
otherwise  that  men  should  not  enlist  in  the  mil- 
itary or  naval  forces  of  the  United  States  or 
the  state  of  Minnesota. 

"Sec.  3.  Teaching  or  Advocating  hp  Written 
or  Printed  Matter  against  Enlistment  Unlawful 
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— It  shall  be  un^lawful  for  any  person  to  teach 
or  advocate  by  any  written  or  printed  matter 
whatsoever,  or  by  oral  speech,  that  the  dtizens- 
of  this  state  should  not  aid  or  assist  the  United 
States  in  prosecuting  or  carrying  on  war  with 
the  public  enemies  of  the  United  States.' 
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Section  4  defines  a  citizen  to  be  "any  per- 
son within  the  confines  of  the  state,*'  and 
section  5  declares  violations  of  the  act  to  be 
gross  misdemeanors  and  punishable  by  fine 
and  imprisonment.  (Gen.  St.  Supp.  1017,  18- 
8521—2  to  8521—6). 

The  indictment  charged  that  Gilbert  at  a 
time  and  place  designated  in  the  state,  and 
under  the  conditions  prohibited  by  section 
2,  the  United  States  being  then  and  there  at 
war  with  the  kingdom  and  imperial  govern- 
ment of  Germany,  used  the  following  lan- 
guage: 

"We  are  going  over  to  Europe  to  make  the 
world  safe  for  democracy,  but  I  tell  you  we  had 
better  make  America  safe  for  democracy  first. 
You  say,  what  is  the  matter  with  our  democ- 
racy? I  tell  you  what  is  the  matter  with  it: 
Have  jou  had  anything  to  say  as  to  who  should 
be  President?  Have  you  had  anything  to  say 
as  to  who  should  be  Governor  of  this  state? 
Have  you  had  anything  to  say  as  to  whether 
we  would  go  into  this  war?  You  know  you  have 
not.  If  this  is  such  a  good  democracy,  for 
Heaven's  sake  why  should  we  not  vote  on 
conscription  of  men?  We  were  stampeded  into* 
this  war  by  newspaper  rot  to  pull  England's 
chestnuts  out  of  the  fire  for  her.  I  tell  you  if 
they  conscripted  wealth  like  they  have  con- 
scripted men,  this  war  would  not  last  over 
forty-eight  hours,    ♦    ♦    ♦  »• 

A  demurrer  to  the  indictment  was  over* 
ruled,  and  Gilbert  was  tried  and  convicted. 
The  Judgment  was  that  he  pay  a  fine  of  $500* 
and  be  imprisoned  in  the  county  Jail  of  the 
county  of  Goodhue  for  one  year,  and  pay  tho 
costs  of  the  prosecution.  The  Judgment  was 
affirmed  by  the  Supreme  Court  of  the  state. 

The  statute,  it  is  contended,  is  repugnant 
to  the  Constitution  of  the  United  States  in. 
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that:    (1)  "All  power  of  legis*lation  regarding 
the  subject-matter  contained  in  the  statute- 
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is  conferred  upon  Congress  and  withheld 
from  the  states/'  (2)  And  that  the  statute  Is 
obnoxious  to  the  "Inherent  right  of  free 
-speech  respecting  the  concerns,  activities  and 
interests  of  the  United  States  of  America 
and  its  government." 

[1]  We  shall  consider  the  objections  in 
their  order.  It  Is  said  In  support  of  the  ex- 
clusive power  In  Congress,  that  Congress 
alone  can  under  the  Constitution  "  ^provide 
for  the  common  defense  and  general  welfare 
-of  the  United  States,'  'declare  war,'  'raise 
and  support  armies,'  'to  make  rules  for  the 
government  and  regulation  of  the  land  and 
naval  forces.' "  To  these  affirmative  delega- 
tions of  power  to  Congress,  there  is  added, 
it  is  said,  a  prohibition  to  the  states  to  "en- 
;gage  in  war,  unless  actually  invaded,  or  In 
-such  imminent  danger  as  will  not  admit  of 
•delay."  And,  "that  the  state  of  Minnesota 
is  not  a  party  to  the  war  now  [then]  being 
waged.  If  it  is  not  engaged  in  any  war,  and 
^ntll  It  does  so  engage,  legislation  such  as  a 
'belligerent  sovereign  might  enact,  is  beyond 
4ts  province."  These  specific  grounds  of  ol>- 
Jection  to  the  statute  are  attempted  to  be 
reinforced  by  analogy  to  the  power  of  Con- 
rgress  over  interstate  commerce  to  the  ex- 
clusion of  the  interference  of  the  states. 

The  bases  of  the  objections  seem  to  be  that 
.plaintiff  In  error  had  an  accountability  as  a 
-citizen  of  the  United  States  different  from 
4iiat  which  he  had  as  a  citizen  of  the  state, 
and  that  therefore  he  was  not  subject  to  the 
power  or  Jurisdiction  of  the  state  exercised 
in  the  act  under  review.  Manifestly,  to  sup- 
tVort  the  contention  something  more  Is  neces- 
sary than  the  letter  of  the  cited  constitutional 
4;>rovisions.  The  broader  proposition  must  be 
-established  that  a  state  has  no  Interest  or 
concern  In  the  United  States  or  Its  armies 
or  power  of  protecting  them  from  public 
-enemies. 

Undoubtedly,  the  United  States  can  declare 
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war  and  it,  *not  the  states,  has  the  power  to 
raise  and  maintain  armies.  But  there  are  oth- 
er considerations.  The  United  States  is  com- 
posed of  the  states,  the  states  are  constituted 

>of  the  citizens  of  the  United  States,  who  also 
are  citizens  of  the  states,  and  it  Is  from  these 
citizens  that  armies  are  raised  and  wars 
waged,  and  whether  to  victory  and  its  benefits, 

-or  to  defeat  and  its  calamities,  the  states  as 
well  as  the  United  States  are  intimately  con- 
cerned. And  whether  to  victory  or  defeat 
depends  upon  their  morale,  the  spirit  and 

•determination  that  animates  them — whether 
it  is  repellant  and  adverse  or  eager  and 
militant,  and  to  maintain  it  eager  and  mili- 
tant against  attempts  at  its  debasement  In 
aid  of  the  enemies  of  the  United  States,  is  a 

-service  of  patriotism,  and  from  the  contention 
that  it  encroaches  upon  or  usurps  any  power 

-of  Congress,  there  is  an  instinctive  and  Im- 

.medlate  revolt.     Cold  and  technical  reason- 

3ing  in  its  minute  consideration  may  Indeed 


Insist  on  a  separation  of  the  sovereignties  and 
resistance  In  each  to  any  co-operation  from 
the  other,  but  there  is  opposing  demonstration 
in  the  fact  that  this  country  is  one  composed 
of  many  and  must  on  occasions  be  animated 
as  one,  and  that  the  constituted  and  constitut- 
ing sovereignties  must  have  power  of  co-op- 
eration against  the  enemies  of  all.  Of  such 
Instance,  we  think,  is  the  statute  of  Minneso- 
ta and  it  goes  no  farther.  It,  therefore,  has 
none  of  the  character  of  the  Illustrations  ad- 
duced against  it,  nor  the  possibility  of  confiict 
of  powers  which  they  condemn.  This  was  the 
view  of  the  Supreme  Court  of  the  state,  and 
the  court  expressed  it  with  detail  and  force 
of  reasoning.  The  same  view  of  the  statute 
was  expressed  in  State  v.  Holm,  139  Mian. 
267, 166  N.  W.  181,  L.  R.  A.  1918C,  304,  where, 
after  a  full  discussion,  the  contention  was 
rejected  that  the  Espionage  Law  of  June  15, 
1917  (Comp.  St  1918,  Comp.  St  Ann.  Supp. 
1919,  §§  10212a^l0212h),  abrogated  or  super- 
seded the  statute,  the  court  declaring  that  the 
fact  that  the  citizens  of  the  state  are  also 
citizens  of  the  United  States  and  owe  a  duty  to 
the  nation,  does  not  absolve  them  from  duty 
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to  the  state  nor  preclude  a  state  from  ^enforc- 
Ing  such  duty.  "The  same  act,"  it  was  said, 
"may  be  an  offense  or  transgression  of  both" 
nation  and  state,  and  both  may  punish  it  with- 
out a  confiict  of  their  sovereignties.  Numer- 
ous cases  were  cited  commencing  with  Moore 
V.  Illinois,  14  How.  13, 14  L.  Ed.  306,  and  ter- 
minating with  Halter  v.  Nebraska,  205  U.  S. 
34 1,  27  Sup.  Ct  419,  51  L.  Ed.  696,  10  Ann. 
Cas.  525. 

The  latter  case  is  especially  pertinent  in 
Its  sentiment  and  reasoning.  It  sustained 
a  statute  of  Nebraska  directed  against  the 
debasement  of  the  national  flag  to  trade  uses 
against  the  contention  that  the  flag  being  the 
national  emblem  was  subject  only  to  the  con- 
trol of  the  national  power.  In  sustaining  the 
statute  it  was  recognized  that  In  a  degrada- 
tion of  the  flag  there  is  a  degradation  of  all 
of  which  it  is  the  symbol,  that  is,  "the  na- 
tional power  and  national  honor,"  and  what 
they  represent  and  have  in  trust  To  main- 
tain and  reverence  these,  to  "encourage  patri- 
otism and  love  of  country  among  its  people,'* 
may  be  affirmed,  it  was  said,  to  be  a  duty 
that  rests  upon  each  state,  and  that  "when, 
by  Its  legislation,  the  state  encourages  a  f^^- 
Ing  of  patriotism  towards  the  nation,  it  nec- 


^In  GuBtafson  v.  Rhinow,  176  N.  W.  903,  the  Su- 
premo Court  of  Minnesota  euBtained  a  law  of  the 
state  giylng  to  soldiers  who  served  In  the  war 
against  Germany  $16  for  each  month  or  fraction 
of  a  month  of  service,  against  an  attack  that  the 
soldiers  were  soldiers  of  the  United  States.  The 
court  expressed  the  concern  and  interest  of  the 
state  as  follows:  "It  Is  true  that  the  federal  gov- 
emment  alone  has  power  to  declare  war,  hut.  hav- 
ing done  so,  the  government  and  people  of  Minne- 
sota became  bound  to  defend  and  support  the  na- 
tional government.  While  the  states  of  the  nation 
are  sovereign  in  a  cerain  field,  they  are  also  mem- 
bers of  the  family  of  states  constituting  th«  na- 
tional organisation." 
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essarlly  enconrages  a  like  feeling  towards  the  '  seems  necessary  for  the  plaintiff  in  error  to 
state."  I  support     But  without  so  deciding  or  con- 

And  so  with  the  statute  of  Minnesota.  An  siderlng  the  freedom  asserted  as  guaranteed 
army  is  an  instrument  of  government,  a  ne- !  or  secured  either  by  the  Constitution  of  the 
cessity  of  its  power  and  honor,  and,  it  may  be.  United  States  or  by  the  Constitution  of  the 
of  its  security.  An  army,  of  course,  can  only  state,  we  pass  immediately  to  the  conten- 
be  raised  and  directed  by  Congress ;  in  neith-    tion,  and  for  the  purposes  of  this  case    may 

•331  !  concede   it;    that  is,   concede   that   the   as- 

er  has  the  ♦state  power,  but  it  has  power  to  gg^jg^  freedom  is  natural  and  inherent, 
regulate  the  conduct  of  its  citizens  and  to  ^^^  j^  jg  ^^^  absolute;  It  is  subject  to  re- 
restrain  the  exertion  of  baleful  Influences  gtrfction  and  limitation.  And  this  we  have 
against  the  promptings  of  patriotic  duty  to  decided.  In  Schenck  v.  United  States,  24» 
the  detriment  of  the  welfare  of  the  nation  u.  s.  47,  62,  39  Sup.  Ct.  247,  249,  63  L.  Ed. 
and  state.  To  do  so  Is  not  to  usurp  a  national  ^^^^  ^^  distinguished  times  and  occasions, 
power;  it  is  only  to  render  a  service  to  its  ^^^  ^^^  ^^^^  ,,^^^  ^^^^  stringent  protection 
people,  as  Nebraska  rendered  a  service  to  its  ^^  ^^^  ^  ^  ^^^^^  ^^^  ^^^^^^  ^  ^^^  1^ 
people  when  it  inhibited  the  debasement  of  ^^j^^jy  shouting  fire  In  a  theater  and  causing 
the  flag.  .     .^     ^     ,  ,       a  panic  ;**  and  in  Frohwerk  v.  United  States, 

We  concur,  therefore,  in  the  flnal  cone  u-   249  u.  S.  204.  206,  39  Sup.  Ct.  249,  250  (6a 
sion  of  the  court,  that  the  state  is  not  in-   j^  ^^  ^^.   ^^  ^^^, 
hibited  from  making  "the  national  purposes 
its  own  purposes,  to  the  extent  of  exerting 
its  police  power  to  prevent  its  own  citizens 


"That  the  First  Amendment,  while  prohibiting 
legislation  against  free  speech  as  such,  cannot 

froH.  Obstructing  the  accomplishment  of  such  |  ^  tlTeS^^^l  ^TlttZS^  '""°"' 


purposes. 
[2]  The  statute,  indeed,  may  be  supported 


See,  also,  Debs  v.  United  States,  249  U.  S. 


as  a  simple  exertion  of  the  police  power  to  211,  39  Sup.  Ct.  252,  63  L.  Ed.  566;  Abram» 


preserve  the  peace  of  the  state.    As  counsel 
for  the  state  say: 

'*The  act  under  consideration  does  not  relate 
to  the  raising  of  armies  for  the  national  de- 
fense, nor  to  rules  and  regulations  for  the  gov- 
ernment of  those  under  arms.  It  is  simply  a 
local  police  measure,  aimed  to  suppress  a  spe- 
cies of  seditious  speech  which  the  Legislature 
of  the  state  has  found  objectionable.  If  the 
Liegislature  has  otherwise  power  to  prohibit 
utterances  of  the  character  of  those  here  com- 
plained of,  the  fact  that  such  suppression  has 
some  contributory  effect  on  the  federal  function 
of  raising  armies  is  quite  beside  the  question." 

And  the  state  knew  the  conditions  which 
existed,  and  could  have  a  solicitude  for  the 
public  peace,  and  this  record  Justifies  it. 
Gilbert's  remarks  were  made  in  a  public 
meeting.  They  were  resented  by  his  auditors. 
niere  were  protesting  interruptions,  also  ac- 
cusations and  threats  against  him,  disorder, 
and  intimations  of  violence.  And  such  Is 
not  an  uncommon  experience.  On  such  oc- 
casions feeling  usually  runs  high  and  is  im- 
petuous; there  is  a  prompting  to  violence, 
andt  when  violence  is  once  yielded  to,  before 
it  can  be  quelled,  tragedies  may  be  enacted. 
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To  preclude  such  result  or  a  ^danger  of  it  is 
a  proper  exercise  of  the  power  of  the  state. 
Pressor  v.  lUinios,  116  U.  S.  267,  6  Sup.  Ct 
680,  29  L.  Ed.  615. 

[S]  The  next  contention  is  that  the  statute 
Is  violative  of  the  right  of  free  speech,  and 
therefore  void.  It  is  asserted  that  the  right 
of  free  speech  is  a  natural  and  inherent  right, 
and  that  it,  and  the  freedom  of  the  press, 
"were  regarded  as  among  the  most  sacred 


V.  United  States,  250  U.  S.  616,  40  Sup.  Ct. 
17,  63  L.  Ed.  1173.  In  Schaefer  v.  United 
States,  251  U.  S.  466,  40  Sup.  Ct.  259,  64  L. 
ESd.  360,  commenting  on  those  cases  and  their 
contentions,  it  was  said  that  the  curious- 
spectacle  was  presented  of  the  Constitution 
of  the  United  States  being  invoked  to  Justi- 
fy the  activities  of  anarchy  or  of  the  ene- 
mies of  the  United  States,  and  by  a  strange- 
perversion  of  its  precepts  it  was  adduced 
against  itself.  And  we  did  more  tlian  re- 
ject the  contention,  we  forestalled  all  repeti- 
tions of  it,  and  the  contention  in  the  case  at- 
bar  is  a  repetition  of  it.    It  is  a  direct  as- 
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sault  upon  *the  statute  of  Minnesota,  and  at 
direct  assertion  in  spite  of  the  prohibition 
of  the  statute  that  one  can  by  speech  teach- 
er advocate  that  the  citizens  of  the  state 
should  not  aid  or  assist  "the  United  States  in* 
prosecuting  or  carrying  on  war  with  the  pub- 
lic enemies  of  the  United  States,"  and  be  pro- 
tected by  the  Constitution  of  the  Unitedi 
States. 

The  same  conditions  existed  as  in  the  cited* 
cases,  that  is,  a  condition  of  war  and  its- 
emergency  existed,  and  there  was  explicit 
limitation  to  section  8  in  the  charge  of  the- 
trial  court  to  the  jury.  The  court  read  sec- 
tions 2  and  8  of  the  statute  to  the  jury,  and^ 
said: 

"I  take  it  from  the  reading  of  the  whole  in- 
dictment that  it  is  prosecuted  under  section  3,. 
which  I  have  just  reel  to  you." 

Gilbert's  speech  had  the  purpose  they  de- 
nounce. The  nation  was  at  war  with  Ger- 
many, armies  were  recruiting,  and  the  speech* 


and  vital  possessed  by  mankind  when  this  was  the  discouragement  of  that — its  purpose* 
nation  was  born,  when  its  Constitution  was  |  was  necessarily  the  discouragement  of  that. 
framed  and  adopted."    And  the  contention   It  was  not  an  advocacy  of  policies  or  a  cen-  • 
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fiure  of  actions  that  a  citizen  had  the  right  to  i 
make.  The  war  was  flagrant ;  it  had  been  de- 
•clared  by  the  power  constituted  by  the  Con- 
stitution to  declare  It,  and  In  the  manner 
provided  for  by  the  Constitution.  It  was  not 
declared  in  aggression,  but  in  defense,  In 
defense  of  our  national  honor,  in  vindication 
of  the  "most  sacred  rights  of  our  nation  and 
-our  people." a 

This  was  known  to  Gilbert  for  he  was  in- 
formed in  affairs  and  the  operations  of  the 
goTernment,  and  every  word  that  he  uttered 
in  denunciation  of  the  war  was  false,  was 
•deliberate  misrepresentation  of  the  motives 
which  impelled  it,  and  the  objects  for  which 
it  was  prosecuted.  He  could  have  had  no 
.purpose  other  than  that  of  which  he  was 
charged.  It  would  be  a  travesty  on  the  con- 
stitutional privilege  he  invokes  to  assign  him 
its  protection. 

Judgment  atlirmed. 
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*Mr.  Justice  HOLMES  concurs  In  the  re- 
•flult 

The  CHIEF  JUSTICE,  being  of  the  opinion 
that  the  subject-matter  is  within  the  exclu- 
sive legislative  power  of  Congress,  when  ex- 
erted, and  that  the  action  of  Congress  has 
•occupied  the  whole  field,  therefore  dissenta 

Mr.  Justice  BRANDEIS,  dissenting. 

Joseph  Gilbert,  manager  of  the  organiza- 
tion department  of  the  Nonpartisan  League 
-was  sentenced  to  fine  and  imprisonment  for 
speaking  on  August  18,  1917,  at  a  public 
meeting  of  the  league,  words  held  to  be  pro- 
-hibited  by  chapter  463  of  the  laws  of  Minne- 
sota, approved  April  20,  1017  (Gen.  St  Supp. 
1917,  §§  8521—1  to  8521—6).  Gilbert  was  a 
citizen  of  the  United  States,  and  apparently 
•of  a  state  other  than  Minnesota.  He  claimed 
seasonably  that  the  statute  violated  rights 
guaranteed  to  him  by  the  federal  Constitu- 
tion. This  claim  has  been  denied;  and,  in 
my  opinion,  erroneously. 

G?he  Minnesota  statute  was  enacted  during 
the  World  War ;  but  it  is  not  a  war  measure. 
The  statute  is  said  to  have  been  enacted  by 
the  state  under  its  police  power  to  preserve 
-the  peace;  but  it  is  in  fact  an  act  to  prevent 
teaching  that  the  abolition  of  war  is  possible. 
Unlike  the  federal  Espionage  Act  of  June  15, 
1917,  c.  30,  40  Stat  217,  219  (Comp.  St.  1918, 
Oomp.  St  Ann.  Supp.  1919,  {f  10212a— 
10212h),  it  applies  equally  whether  the  United 
States  is  at  peace  or  at  war.  It  abridges  free- 
dom of  speech  and  of  the  press,  not  in  a  par- 
ticular emergency.  In  order  to  avert  a  clear 
and  present  danger,  but  under  all  circum- 
stances. The  restriction  imposed  relates  to 
the  teaching  of  the  doctrine  of  pacifism,  and 
the  Legislature  in  effect  proscribes  it  for  all 
time.  The  statute  doc>s  not  in  terms  prohibit 
the  teaching  of  the  doctrine.  Its  prohibition 
is  more  specific  and  Is  directed  against  the 


*  Words  of  President  Wilson  in  his  war  message 
»  Congress,  April  X,  IM. 


teaching  of  certain  applications  of  it.  This 
specification  operates,  as  will  be  seen,  rather 
to  extend,  than  to  limit,  the  scope  of  the  pro- 
hibition. 
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^Sections  1  and  2  prohibit  teaching  or  ad- 
vocating by  printed  matter,  writing,  or  word 
of  mouth  that  men  should  not  enlist  in  the 
military  or  naval  foroes  of  the  United  States. 
The  prohibition  is  made  to  apply  whatever 
the  motive,  the  intention,  or  the  purpose  of 
him  who  teaches.  It  applies  alike  to  the 
preacher  in  the  pulpit,  the  professor  at  the 
university,  the  speaker  at  a  political  meeting, 
the  lecturer  at  a  society  or  club  gathering. 
Whatever  the  nature  of  the  meeting  and 
whether  it  be  public  or  private,  the  prohibi- 
tion is  absolute,  if  five  persons  are  assembled. 
The  reason  given  by  the  speaker  for  advising 
against  enlistment  is  immaterial.  Young 
men,  considering  whether  they  should  enter 
these  services  as  a  means  of  earning  a  liveli- 
hood or  as  a  career,  may  not  be  told  that,  in 
the  opinion  of  the  speaker,  they  can  serve 
their  country  and  themselves  better  by  enter- 
ing the  civil  service  of  state  or  nation,  or  by 
studying  for  one  of  the  professions!  or  by 
engaging  in  the  transportation  service,  or 
in  farming  or  in  business,  or  by  becoming  a 
workman  in  some  productive  industry.  Al- 
though conditions  may  exist  In  the  army  or 
the  navy  which  are  undermining  efilciency, 
which  tend  to  demoralize  those  who  enter  the 
service  and  would  render  futile  their  best 
efforts,  the  state  forbids  citizens  of  the  Unit- 
ed States  to  advocate  that  men  should  not 
enlist  until  existing  abuses  or  defects  are 
remedied.  The  prohibition  imposed  by  the 
Minnesota  statute  has  no  relation  to  existing 
needs  or  desires  of  the  government  It  ap- 
plies although  recruiting  is  neither  in  process 
nor  in  contemplation.  For  the  statute  aims 
to  prevent  not  acts,  but  beliefs.  The  prohi- 
bition imposed  by  section  3  is  even  more  far- 
reaching  than  that  provided  in  sections  1 
and  2.  Section  3  makes  it  punishable  to  teach 
in  any  place  a  single  person  that  a  citizen 
should  not  aid  in  carrying  on  a  war,  no  mat- 
ter what  the  relation  of  the  parties  may  be. 
Thus  the  statute  invades  the  privacy  and 
freedom  of  the  home.  Father  and  mother 
may  not  follow  the  promptings  of  religious 
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belief,  *of  conscience  or  of  conviction,  and 
teach  son  or  daughter  the  doctrine  of  pac- 
ifism. If  they  do,  any  police  officer  may 
summarily  arrest  them. 

That  such  a  law  is  inconsistent  with  the 
conceptions  of  liberty  hitherto  prevailing 
seems  clear.  But  it  is  said  that  the  guaranty 
against  abridging  freedom  of  speech  contain- 
ed in  the  First  Amendment  of  the  federal 
Constitution  applies  only  to  federal  action; 
that  the  legislation  here  complained  of  la 
that  of  a  state;  that  the  validity  of  the  stat- 
ute has  been  sustained  by  its  highest  court 
as  a  police  measure;  that  the  matter  is  one 
of  state  concern;  and  that  consequently  this 
court  cannot  Interfere.     But  the  matter  !■ 
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not  one  merely  of  state  concern.    The  state  f  to  go  there  or  anywhere  in  the  pursuit  of  pub- 


law  affects  directly  the  functions  of  the  fed- 
eral goyeminent.  It  affects  rights,  privileges, 
and  Immunities  of  one  who  is  a  citizen  of  the 
United  States;  and  it  deprives  him  of  an 
Important  part  of  his  liberty.  These  are 
rights  which  are  guaranteed  protection  by 
the  federal  Constitution;  and  they  a^e  in- 
vaded by  the  statute  in  question. 

Congress  has  the  exclusive  power  to  legis- 
late concerning  the  army  and  navy  of  the 
United  States,  and  to  determine,  among  other 
things,  the  conditions  of  enlistment  It  has 
likewise  exclusive  power  to  declare  war,  to 
determine  to  what  extent  citizens  shall  aid 
in  its  prosecution  and  how  effective  aid  may 
best  be  secured.  Congress,  which  has  power 
to  raise  an  army  and  naval  forces  by  con- 
scription when  public  safety  demands,  may, 
to  avert  a  clear  and  present  danger,  prohibit 
interference  by  persuasion  with  the  process 
of  either  compulsory  or  voluntary  enlistment 
As  an  incident  of  its  power  to  declare  war  it 
may,  when  the  public  safety  demands,  re- 
quire from  every  citizen  full  support,  and 
may,  to  avert  a  clear  and  present  danger,  pro- 
hibit interference  by  persuasion  with  the  giv- 
ing of  such  support  But  Congress  might  con- 
dude  that  the  most  effective  army  or  navy 
would  be  one  composed  wholly  of  men  who 
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had  enlisted  with  full  appreciation  of  *the 
limitations  and  obligations  which  the  service 
imposes,  and  in  the  face  of  efforts  to  dis- 
courage their  doing  so.s  It  might  conclude 
that  the  most  effective  army  would  be  one 
composed  exclusively  of  men  who  are  firmly 
convinced  that  war  is  sometimes  necessary 
If  honor  is  to  be  preserved,  and  also  that  the 
particular  war  in  which  they  are  engaged  is 
a  Just  one.  Congress,  legislating  for  a  people 
Justly  proud  of  liberties  theretofore  enjoyed 
and  suspicious  or  resentful  of  any  interfer- 
ence with  them,  might  conclude  that  even  in 
times  of  great  danger,  the  most  effective 
means  of  securing  support  from  the  great 
body  of  citizens  is  to  accord  to  all  full  free- 
dom to  criticize  the  acts  and  administration 
of  their  country,  although  such  freedom  may 
be  used  by  a  few,  to  urge  upon  their  fellow 
citizens  not  to  aid  the  government  In  carrying 
on  a  war,  which  reason  or  faith  tells  them 
is  wrong,  and  will  therefore  bring  misery  up- 
on their  country 

The  right  to  speak  freely  concerning  func- 
tions of  the  federal  government  is  a  privilege 
or  immunity  of  every  citizen  of  the  United 
States  which,  even  before  the  adoption  of  the 
Fourteenth  Amendment,  a  state  was  power- 
less to  curtail.  It  was  held  in  Crandall  v. 
Nevada,  6  Wall.  35,  44,  18  L.  Ed.  745,  that  the 
United  States  has  the  power  to  call  to  the 
seat  of  government  or  elsewhere  any  citizen 
to  aid  it  in  the  conduct  of  public  affairs; 
that  every  citizen  has  the  correlative  right 

•  See  General  John  A.  Logan.  "Tbe  yolunteer 
Soldier  of  America/'  pp.  89-91;  Col.  F.  N.  Maude 
In  the  Contemporary  Review,  v.  189,  p.  87. 
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lie  or  private  business;  and  that  '*no  power 
can  exist  in  a  state  to  obstruct  this  right 
which  would  not  enable  it  to  defeat  the  pur- 
pose for  which  the  government  was  establish- 
ed." The  right  of  a  citizen  of  the  United 
States  to  tnke  part,  for  his  own  or  the  coun- 
try's benefit,  in  the  making  of  federal  laws 
and  in  the  conduct  of  the  government,  neces- 
sarily includes  the  right  to  speak  or  write 
about  them;    to  endeavor  to  make  his  own 
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opinion  concerning  laws  existing  *or  contem- 
plated prevail ;  and,  to  this  end,  to  teach  the 
truth  as  he  sees  it.  Were  this  not  so,  **the 
right  of  the  people  to  assemble  for  the  pur- 
pose of  petitioning  Congress  for  a  redress  of 
grievance  or  for  anything  else  connected  with 
the  powers  or  duties  of  the  national  govern- 
ment** would  be  a  right  totally  without  sub- 
stance. See  United  States  v.  Cruikshank,  92 
U.  S.  542,  552,  28  L.  Ed.  588;  The  Slaughter- 
house Cases,  16  Wall.  80^  79,  21  L.  Ed.  894. 
Full  and  free  exercise  of  this  right  by  the 
citizen  is  ordinarily  also  his  duty;  for  its 
exercise  is  more  important  to  the  nation  than 
it  is  to  himself.  Like  the  course  of  the  heav- 
enly bodies,  harmony  in  national  life  is  a 
resultant  of  the  struggle  between  contending 
forces.  In  frank  expression  of  conflicting 
opinion  lies  the  greatest  promise  of  wisdom  in 
governmental  action;  and  in  suppression  lies 
ordinarily  the  greatest  periL  There  are  times 
when  those  charged  with  the  responsibility 
of  government,  faced  with  clear  and  present 
danger,  may  conclude  that  suppression  of 
divergent  opinion  is  imperative;  because  the 
emergency  does  not  permit  reliance  upon  the 
lower  conquest  of  error  by  truth.  And  in 
such  emergencies  the  power  to  suppress  ex- 
ists. But  the  responsibility  for  the  mainte- 
nance of  the  army  and  navy,  for  the  conduct 
of  war  and  for  the  preservation  of  govern- 
ment, both  state  and  federal,  from  "malice 
domestic  and  foreign  levy,**  rests  upon  Con- 
gress. It  is  true  that  the  states  have  the 
power  of  self-preservation  inherent  in  any 
government  to  suppress  insurrection  and  repe^ 
invasion ;  and  to  that  end  they  may  maintain 
such  a  force  of  militia  as  Congress  may  pre- 
scribe and  arm.  Houston  v.  Moore,  5  Wheat. 
1,  5  L.  Ed.  19.  But  the  duty  of  preserving  the 
state  governments  falls  ultimately  upon  the 
federal  government  Luther  v.  Borden,  7 
How.  1,  77, 12  L.  Ed.  581;  The  Prize  Cases,  2 
Black,  635,  668,  17  L.  Ed.  459;  Texas  v. 
White,  7  Wall.  700,  727.  19  L.  Ed.  227.  And 
the  superior  responsibility  carries  with  it  the 
superior  right.  The  states  act  only  under  the 
express  direction  of  Congress.    See  National 
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Defense  Act,  June  3, 1916,  a  184, 39  Stat  *166 ; 
Selective  Service  Act,  May  18,  1917,  a  15,  40 
Stat.  76  (Comp.  St  1918,  Comp.  St  Ann.  Supp. 
1919,  {§  2044a-2ai4k).  The  fact  that  they 
may  stimulate  and  encourage  recruiting.  Just 
as  they  may  stimulate  and  encourage  inter- 
state  commerce,  Monongahela   Nav.   Ca    v. 
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United  States,  148  U.  S.  812,  329,  13  Sap.  Ct 
822,  37  li.  Ed.  463,  does  not  give  them  the 
power  by  police  regulations  or  otherwise  to 
exceed  the  authority  expressly  granted  to 
them  l^  the  federal  goremment  See  Kurtz 
V.  Moffltt,  115  U.  S.  487.  6  Sup.  Ct.  148,  29  U 
Ed.  468;  Prigg  t.  Pennsylvania,  16  Pet.  539, 
10  L.  Ed.  1060.  Congress,  being  charged  with 
responsibility  for  those  functions  of  govern- 
ment, must  determine  whether  a  paramount 
interest  of  the  nation  demands  that  free  dis- 
cussion in  relation  to  them  should  be  cur- 
tailed. No  state  may  trench  upon  its  prov- 
ince. 

Prior  to  the  passage  of  the  Minnesota  stat- 
ute it  had  been  the  established  policy  of  the 
United  States,  departed  from  only  once  in  the 
life  of  the  nation,^  to  raise  its  military  and 
naval  forces  in  times  of  war  as  in  peace  con- 
clusively by  voluntary  enlistment.  Service 
was  deemed  a  privilege  of  Americans,  not  a 
duty  exacted  by  law.  Specific  provision  had 
been  made  to  ensure  that  enlistment  should 
be  the  result  of  free,  informed,  and  deliberate 
choice.*    The  law  of  the  United  States  left  an 
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American  as  *f  ree  to  advise  his  fellows  not  to 
enter  the  army  or  the  navy  as  he  was  free  to 
recommend  their  enlistment.  The  govern- 
ment had  exacted  from  American  citizens  no 
service  except  the  prompt  payment  of  taxes. 
Although  war  had  been  declared,  such  was 
still  the  policy,  and  the  law  of  the  United 
States  when  Minnesota  enacted  the  statute 
here  in  question. 

The  Minnesota  statute  was,  when  enacted, 
inconsistent  with  the  law  of  the  United 
States,  because  at  that  time  Congress  still 
permitted  free  discussion  of  tliese  govern- 
mental functions.  Later,  and  before  Gilbert 
spoke  the  words  complained  of,  the  federal 
Espionage  Law  was  enacted,  but  the  Minne- 
sota statute  was  also  inconsistent  with  it 
The  federal  act  did  not  prohibit  the  teaching 
of  any  doctrine;  it  prohibited  only  certain 
tangible  obstructions  to  the  conduct  of  the 
existing  war  with  the  German  Empire  com- 

*  Act  of  March  S,  1863.  c  76.  12  Stat  731. 

•Racrultlng  offlcers  were  required  to  explain  to 
evenr  man  before  he  signed  the  enlistment  paper 
the  nature  of  the  senrice,  the  length  of  the 
term,  the  amount  of  pay,  clothing,  rations  and 
other  allowances  to  which  a  soldier  Is  entitled  by 
law;  and  to  read  and  explain  to  the  applicant 
many  of  the  articles  of  war  before  administering 
to  him  the  oath  of  enlistment.  U.  8.  Army  Regu- 
lations. 1913.  paragraphs  854,  856. 

The  following  is  contained  in  the  instructions 
sent  to  all  officers  and  men  assigned  to  recruiting 
duty : 

"All  progress  and  success  rests  fundamentally  on 
truth.  Hence  never  resort  to  Indirection  or  mis- 
representation or  suppression  of  part  of  the  facts 
in  order  to  push  a  wavering  case  over  the  line. 
Recruits  signed  up  on  misrepresentated  facts  or 
partial  Information  do  not  make  good  soldiers. 
They  resent  being  fooled  Just  as  you  would,  and 
will  never  yield  their  full  value  to  a  government 
whose  agents  obtained  their  services  in  a  way  not 
fully  square.  Therefore  tell  your  prospect  any- 
thing he  wants  to  know  about  the  army.  If  the 
real  facts  are  n'^.  strong  enough  to  win  him.  you 


mitted  with  criminal  Intent  It  was  so  un- 
derstood and  administered  by  the  Department 
of  Justice.*    Under  the  Minnesota  law,  teach- 

ing  or  advice  that  men  ^should  not  enlist  1^ 
made  punishable  although  the  Jury  should 
find  (1)  that  the  teaching  or  advocacy  proved 
wholly  futile  and  no  obstruction  resulted;  (2> 
that  there  was  no  intent  to  obstruct;  and  the 
court,  taking  Judicial  notice  of  facts,  sbould 
rule  (3)  that  when  the  words  were  written  or 
spolsen,  the  United  States  was  at  peace  with 
ail  the  world.  That  this  conflict  was  not 
merely  a  technical  one,  but  a  cause  of^'real 
embarrassment  and  danger  to  tin*  federal  gov- 
ernment, we  learn  from  one  of  the  officials  in- 
trusted with  the  administration  of  the  Es- 
pionage Act: 

"In  the  state  of  Minnesota  because  of  what 
was  claimed  to  be  either  inadequate  federal  law 
or  inadequate  federal  administration,  state  laws 
of  a  sweeping  character  were  passed  and  en- 
forced with  severity.  Whether  justified  or  not 
in  adopting  this  policy  of  repression,  the  re- 
sult of  its  adoption  increased  discontent,  and 
the  most  serious  cases  of  alleged  interference 
with  civil  liberty  were  reported  to  tlie  federal 
government  from  that  state."? 

In  Johnson  v.  Maryland,  254  U.  S.  51,  41 
Sup.  Ct.  16,  65  L.  Ed.  — ^  decided  November 
8,  1920,  this  court  held  that  the  power  of 
Congress  to  establish  post  roads  precluded 
the  state  from  requiring  of  a  post  office  em- 
ploy6  using  the  state  highway  in  the  trans- 
portation of  mail  the  customary  evidence  of 
competency  to  drive  a  motortruck,  although 
the  danger  to  public  safety  was  obvious  and 
it  did  not  appear  that  the  federal  government 
had  undertaken  to  deal  with  the  matter  by 
statute  or  regulation.  The  prohibition  of 
state  action  rests,  as  the  court  pointed  out 
there,  "not  upon  any  consideration  of  degree, 
but  upon  the  entire  absence  of  power  on  the 
part  of  the  states  to  touch  the  instrumental- 
ities of  the  United  States."  As  exclusive 
power  over  enlistments  in  the  army  and  the 
navy  of  the  United  States  and  the  respon- 

don't  want  him  anyway."  Recruiters  Handbook, 
United  States  Army,  p.  16. 

*  "The  general  policy  of  the  Attorney  General 
(Mr  Gregory)  toward  free  speech  has  been  well 
understood  and  adhered  to  by  his  subordinates 
with  a  good  deal  of  consistency  From  the  out- 
set, recognizing  that  tree  expression  of  public  opin- 
ion is  the  life  of  the  nation,  we  have  endeaTored  to 
impress  on  our  subordinates  the  necessity  of  keep- 
ing within  the  limits  of  policy  established  by  Con- 
gress and  bearing  In  mind  at  all  times  the  con- 
situtlonal  guaranties.  Repeatedly  their  attention 
has  been  called  to  the  fact  that  expression  of 
private  or  public  opinion  relating  to  matters  of 
governmental  policy  or  of  political  character  must 
Dot  be  confused  with  willful  attempts  to  interfere 
with  our  conduct  of  the  war.  At  all  times  we 
have  had  before  us  the  dangers  which  follow  at- 
tempts to  restrain  public  discussion;  and,  so  tar 
as  instructions  issued  by  the  Attorney  General 
have  been  concerned,  they  have  consistently  and  at 
all  times  emphasized  this  general  policy."  John 
Lord  O'Brlan,  "Civil  Liberty  In  War  Time,"  Re- 
port of  New  York  State  Bar  Ass'n,  vol.  42,  p.  SOS. 

^  Report  of  New  York  Bar  Ass'n,  vol.  42,  p.  296. 
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sibility  for  the  conduct  of  war  is  vested  by 
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the  federal  Constitution  in  Congress,  *legis- 
lation  by  a  state  on  this  subject  is  necessa- 
rily Told  unless  authorized  by  Congress.  It  is 
so  when  Congress  makes  no  regulation,  be- 
cause by  omitting  to  make  regulations  Con- 
gress signifies  its  intention  that,  in  this  re- 
spect, the  action  of  the  citizen  shall  be  un- 
trammeled.  This  would  be  true,  even  if  the 
subject  in  question  were  one  over  which  Con- 
gress and  the  states  have  concurrent  power. 
For  where  Congress  has  occupied  a  field 
theretofore  open  also  to  state  legislation,  it 
necessarily  excludes  all  such.  Southern  Rail- 
way V.  Reid,  222  U.  S.  424,  32  Sup.  Ct.  140, 
56  L.  Ed.  257;  Chicago,  Rock  Island  &  Pa- 
cific Railway  Co.  v.  Hardwick  Farmers'  Ele- 
vator Co.,  226  U.  S.  426,  33  Sup.  Ct.  174,  57 
L.  Ed.  284,  46  L.  R.  A.  (N.  S.)  203.  Here 
Congress  not  only  had  exclusive  power  to 
act  on  the  subject;  it  had  exercised  that 
power  directly  by  the  Espionage  Law  before 
Gilbert  spoke  the  words  for  which  he  was 
sentenced.  The  provisions  of  the  Minnesota 
statute  and  its  title  preclude  a  contention 
that  its  purpose  was  to  prevent  breaches  of 
the  peace.  Compare  Ex  parte  Meckel  (Tex. 
Or.  R.)  220  S.  W.  81.  But  neither  the  fact 
that  it  was  a  police  regulation.  New  York 


teed  by  the  Constitution,  which  has  been  held 
to  protect  against  state  denial  the  right  of  an 
employer  to  discriminate  against  a  workman 
because  he  is  a  member  of  a  trade  union, 
Coppage  V.  Kansas,  236  U.  S.  1,  35  Sup. 
Ct.  240,  50  L.  Ed.  441,  L.  R.  A.  1915C,  960, 
the  right  of  a  business  man  to  conduct  a 
private  employment  agency,  Adams  v.  Tan- 
ner, 244  U.  S.  590,  37  Sup.  Ct.  662,  61  L.  Ed 
1336,  L.  R.  A.  1917F,  1163,  Ann.  Cas.  1917D. 
973,  or  to  contract  outside  the  state  for  in- 
surance of  his  property,  Allgeyer  v.  Loui- 
siana, 165  U.  S.  578,  589,  17  Sup.  Ct.  427.  41 
L.  Ed.  832,  although  the  Legislature  deems  it 
inimical  to  the  public  welfare,  does  not  in- 
clude liberty  to  teach,  either  in  the  privacy  of 
the  home  or  publicly,  the  doctrine  of  pacifism ; 
so  long,  at  least,  as  Congress  has  not  declared 
that  the  public  safety  demands  its  suppres- 
sion. I  cannot  believe  that  the  liberty  guar* 
anteed  by  the  Fourteenth  Amendment  in- 
cludes only  liberty  to  acquire  and  to  enjoy 
property. 


UB4  U.  8.  MS) 
UNITED  STATES  ex  rel.  HALL  v.  PAYNE, 
Secretary  of  the  Interior. 


Central  Railroad  Co.  v.  Winfield,  244  U.  S.    <^^«*  ^^^^  ^^^  ^^'    ^^^^^  ^^  ^^  1»20.) 


147,  37  Sup.  Ct.  546,  61  L.  Ed«  1045,  L.  R.  A. 
1918C,  439,  Ann.  Cas.  1917D,  1139,  nor  the 
fact  that  it  was  legislation  in  aid  of  congres- 
sional action,  would,  if  true,  save  the  stat- 
ute. For  "when  the  United  States  has  ex- 
ercised its  exclusive  powers  *  *  *  so  far 
as  to  take  possession  of  the  field,  the  states 
no  more  can  supplement  its  requirements 
than  they  can  annul  them."  Penna.  R.  R. 
Co.  V.  Pub.  Service  Comm.,  250  U.  S.  566,  569, 
40  Sup.  Ct  36,  37  (63  L.  Ed.  1142) ;  Northern 
Pacific  Railway  Co.  v.  Washhigton,  222  U. 
8.  370,  32  Sup.  Ct.  160,  56  L.  Ed.  237.  The 
exdusiveness  of  the  power  of  the  federal  gov- 
ernment with  which  this  state  legislation  In- 
terferes springs  from  the  very  roots  of  po- 
litical sovereignty.  The  states  may  not  pun- 
ish treason  against  the  United  States,  People 
V.  Lynch,  11  Johns.  (N.  Y.)  549;  Ex  parte 
Quarrler,  2  W.  Va.  569;  although  indirect- 
ly acts  of  treason  may  affect  them  vitally. 
No  more  may  they  arrogate  to  themselves  au- 
thority to  punish  the  teaching  of  pacifism 
which  the  Legislature  of  Minnesota  appears 
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«to  have  put  into  that  category.  Compare 
Schaefer  v.  United  States,  251  U.  S.  466,  494, 
note,  40  Sup.  Ct  259,  64  L.  Ed.  360. 

As  the  Minnesota  statute  is  in  my  opinion 
invalid  because  it  interferes  with  federal 
fnnctions  and  with  the  right  of  a  citizen  of 
the  United  States  to  discuss  them,  I  see  no 
occasion  to  consider  whether  it  violates  also 
the  Fourteenth  Amendment  But  I  have  dif- 
ttculty  in  believing  that  the  liberty  guaran- 


No.  95. 

Mandamus  ^=»85— ConstruotlOB  of  land  statute 
by  Secretary  of  the  Interior  held  not  con- 
trollable, as  arbitrary. 

A  construction  by  the  Secretary  of  the  In- 
terior that  Act  Aug.  18,  1894  (Comp.  St  i 
4876),  reserving  lands  from  adverse  appro- 
priation for  60  days  after  application  by  the 
state  for  survey,  did  not  require  the  rejection 
of  an  application  filed  within  the  60  days, 
but  merely  its  suspension  until  the  rights  of 
the  state  were  determined,  which  construction 
was  applied  in  other  cases  also,  was  not  an 
arbitrary  act  by  the  Secretary,  which  can  be 
corrected  by  mandamus  proceedings  on  behalf 
of  a  subsequent  applicant,  whose  application 
was  rejected  after  the  suspended  application 
was  approved. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Proceeding  for  mandamus  by  the  United 
States,  on  the  relation  of  Verdine  R.  Hall, 
against  John  Barton  Payne,  Secretary  of  the 
Interior.  A  Judgment  of  the  Supreme  Court 
of  the  District  of  Columbia,  dismissing  the 
petition,  was  affirmed  by  the  Court  of  Ap- 
peals of  the  District  of  Columbia  (United 
States  ex  rel.  Hall  v.  Lane,  48  App.  D.  C. 
279),  and  relator  brings  error.    Affirmed. 

•344 

*Mr.  Patrick  H.  Loughran,  of  Washington, 
D.  C,  for  plaintiff  in  error. 

The  Attorney  General  and  Assistant  Attor- 
ney General  Nebeker,  for  defendant  In  error. 
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Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

This  case  involves  the  consideration  of  a 
mandamus  brought  by  plaintiff  in  error,  here- 
inafter called  relator,  against  the  Secretary 
of  the  Interior. 

The  proceedings  were  instituted  in  the  Su- 
preme Court  of  the  District  of  Columbia  by 
petition,  and  its  essential  allegations  stated 
narratively  are  as  follows: 

The  lands  in  question  are  within  a  town- 
ship which  was  reserved  under  an  act  passed 
August  18,  1894  (28  Stat  394  [Comp.  St  S 
4876])  from  adverse  appropriation  by  settle- 
ment or  otherwise  except  under  rights  found 
to  exist  of  prior  inception,  for  a  period  to  ex- 
tend from  tiie  application  for  survey  until  the 
the  expiration  of  60  days  from  the  date  of 
the  filing  of  the  township  plat  of  the  survey 
in  the  proper  district  land  office. 

The  plat  of  the  survey  was  filed  in  the 
proper  district  land  office  May  17,  1915. 
During  the  60-day  period,  nor  since,  the  de- 
scribed land  has  not  been  selected  by  the 
state.  On  June  15,  1915,  the  relator  settled 
on  the  land  and  on  July  17,  1915,  was  still 
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actually  residing  thereon  *with  the  bona  fide 
intention  and  purpose  of  appropriating  and 
entering  it  under  the  homestead  laws  of  the 
United  States,  in  the  event  that  the  state  of 
Montana  did  not  select  the  same  in  accord- 
ance with  the  statute. 

On  the  latter  date  relator  filed  in  the  land 
office  perfect  application  for  the  land  as  a 
homestead,  which  the  register  and  receiver 
rejected  for  the  stated  reason  that  on  July 
16,  1915,  they  had  permitted  one  George  E. 
Kennedy  to  make  a  homestead  entry  of  the 
lands. 

The  permission  for  the  entry  of  Kennedy 
rested  wholly  upon  an  application  made  May 
26,  1915,  at  a  time  when  the  lands  were  re- 
served as  before  stated. 

On  May  ^5,  1915,  the  register  and  receiver 
rejected  Kennedy's  application  in  the  follow- 
ing terms: 

"Rejected  May  25,  1915,  because  land  not 
open  to  entry  until  July  17,  1915,  except  to 
state  of  Montana  and  settlers  prior  to  March 
10,  1910. 


f» 


On  June  4,  1915,  the  register  and  receiver 
made  the  following  notation  upon  Kennedy's 
application: 

''Suspended  June  4,  1915,  pending  preference 
right  of  state  of  Montana.  Rejection  of  May 
25,  1915,  hereby  revoked.** 

Theretofore  it  had  been  the  consistent  and 
uniform  practice  of  the  General  Land  office 
to  reject  any  and  all  filings  such  as  Kenne- 
dy's. 

Relator  appealed  from  the  rejection  of  his 
application  to  the  General  Land  Office  and 
that  office  affirmed  the  decision  of  the  regis- 


ter and  receiver,  and  relator  appealed  to  the 
Secretary  of  the  Interior,  who  on  July  28, 
1916,  affirmed  the  decision  of  the  General 
Land  Office  and  held  that  "Kennedy's  appli- 
cation, being  prior  in  time,  is  also  prior  in 
right." 

The  Secretary  in  his  decision  did  not  refer 
to  any  of  the  asserted  prior  decisions  or  prac- 
tice, but  arbitrarily  disregarded  the  mandate 
and  will  of  Congress  expressed  in  the  Act  of 
August  18,  1894. 

Relator  at  the  moment  of  the  expiration  of 
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the  60-day  ♦limit  was  actually  residing  on  the 
land  with  the  intention  of  making  entry 
thereof  under  the  homestead  laws,  and  the 
right  to  make  such  entry  after  the  60-day  pe- 
riod was  secured  to  him  by  such  residence  by 
the  provisions  of  the  third  section  of  the  Act 
of  May  14,  1880  (21  Stat  140  [Comp.  St.  } 
4538]),  and  the  uniform  decisions  of  the  De- 
partment of  the  Interior  under  said  act,  and 
the  Secretary  of  the  Interior  has  arbitrarily 
denied  to  him  the  exercise  and  enjoyment  of 
that  right ;  and  in  ruling  that  Kennedy  had 
acquired  a  right  under  the  homestead  laws 
relator  is  deprived  of  the  benefit  to  him  of  per- 
fornmnce  by  the  Secretary  of  the  Interior  of  a 
purely  ministerial  duty,  and  he  prays  that  a 
writ  of  mandamus  be  issued,  directed  to  the 
Secretary  to  approve  his,  the  relator's  appli- 
cation, and  deliver  to  him  the  proper  evidence 
thereof.    General  relief  is  also  prayed. 

An  order  to  show  cause  against  the  peti- 
tion was  issued  and  served  on  the  Secretary, 
to  which  he  made  reply  affirming  the  legality 
of  the  action  of  the  local  land  office,  and  the 
decision  of  the  General  Land  Office  affirming 
it  and  his  decision  of  concurrence. 

He  denies  that  there  had  been  any  ruling 
by  the  Secretary  of  the  Interior  that  during 
the  60-day  period  applications  for  homestead 
entry  must  be  rejected.  Such,  however,  he 
admits,  may  have  been  the  ruling  by  the  local 
land  office  and  even  by  the  Commissioner  of 
the  General  Land  Office,  but  he  stated  that 
from  August  31,  1910,  the  construction  of  the 
act  was  pending  before  the  Secretary  upon 
an  appeal  from  a  decision  of  the  Commission- 
er, that  a  decision  upon  said  appeal  is  report- 
ed in  45  Land  Dec.  37,  under  the  title  of 
Northern  Pacific  Railway  Company  v.  State 
of  Idaho,  dated  April  12,  1916,  and  that  he 
decided  that  selections  during  such  period 
should  not  be  rejected,  but  held  suspended 
until  final  adjudication  of  the  rights  of  the 
state. 

He  avers  that  such  is  the  proper  construc- 
tion of  the  act  and  that  the  act  being  one  of 
tlie  land  laws  of  the  United  States,  its  con- 
struction as  well  as  the  determination  of  all 
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^equitable  rights  of  parties  under  it,  is  within 
the  Jurisdiction  of  the  Secretary  of  the  In- 
terior so  long  as  the  legal  title  of  the  land  yet 
remains  in  the  United  States  (and  that  it  ap- 
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pears  on  the  face  of  relator's  petition  that  the 
legal  title  of  the  land  in  controversy  is  still 
in  the  United  States)  and  involves  the  exer- 
cise of  Judgment  and  discretion,  not  review- 
able by  any  court  on  direct  proceeding  either 
by  mandamus  or  in  equity. 

He  prays  that  the  rule  to  show  cause  be 
discharged. 

Relator  demurred  to  the  return  and  in 
passing  upon  it  the  court  observed  that  there 
were  two  questions  in  the  case — one,  whether 
the  facts  exhibited  a  case  for  mandamus  of 
the  Secretary,  that  is,  "in  apparent  defiance 
of  the  law,  acting  capriciously  or  arbitrarily 
or  beyond  the  scope  of  the  administrative  au- 
thority confided  to  him";  the  other,  the  con- 
struction of  the  act  of  1894. 

To  the  first  question  the  court  answered 
negatively,  and  to  the  second  question  re- 
plied, that  ''independently  of  the  question  of 
the  propriety  of  reviewing  the  action  of  the 
Secretary  of  the  Interior  in  the  pending  case, 
St  would  seem  that  the  decision  rendered  by 
him  was  one  entirely  permissible  under  the 
law."  The  demurrer  to  the  return  was  there- 
fore overruled.  Relator  electing  to  stand  up- 
on it,  the  rule  was  discharged  and  the  peti- 
tion dismissed. 

This  action  was  afiSrmed  by  the  Court  of 
Appeals. 

It  is  manifest  from  this  statement  that  the 
petition  presents  a  controversy  over  the  true 
construction  of  the  act  of  1894.  From  the 
act,  and  the  Secretary's  decision,  it  is  appar- 
ent that  the  latter  was  not  arbitrary  or  ca- 
pricious, but  rested  on  a  possible  construction 
of  the  act,  and  one  that  the  reported  deci- 
bions  of  the  Land  Department  show  Is  being 
applied  in  other  cases.  The  direction  of  the 
act  that  the  lands  be  reserved  **from  any  ad- 
verse appropriation"  means  necessarily  an 
appropriation  adverse  to  the  state,  and  this 
gives  color  to  the  Secretary's  view.  He  could 
not  administer  or  apply  the  act  without  con- 
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atming  *it,  and  its  construction  involved  the 
exercise  of  Judgment  and  discretion.  The 
yiew  for  which  the  relator  contends  was  not 
■o  obviously  and  certainly  right  as  to  make 
it  plainly  the  duty  of  the  Secretary  to  give  ef- 
fect to  it.  The  relator,  therefore,  is  not  enti- 
tled to  a  writ  of  mandamus.  Riverside  Oil 
Co.  V.  Hitchcock,  190  U.  S.  316,  23  Sup.  Ct 
698,  47  L.  Ed.  1074 ;  Ness  v.  Fisher,  223  U.  S. 
683,  32  Sup.  Ct  356,  56  L.  Ed.  610. 

We  need  not  consider  the  fact  that  Ken> 
nedy,  whose  application  was  sustained,  is  not 
a  party  to  the  petition  (see  Litchfield  v.  Reg- 
ister and  Receiver,  9  Wall.  575,  578,  19  L.  Ed. 
681);  nor  need  we  consider  whether  a  more 
appropriate  remedy  will  be  open  to  the  rela- 
tor. See  Brown  v.  Hitchcock,  173  U.  S.  475, 
19  Sup.  Ct.  485,  43  L.  Ed.  772 ;  Minnesota  v. 
liane,  247  U.  S.  243,  249,  250,  38  Sup.  Ct  508, 
62  L.  Ed.  1098. 

Judgment  afllrmed. 
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No.  68. 

1.  Constitutional  law  ^=»207( I)— States  can 
regulate  residence  therein,  subject  to  equal 
privileges  clause. 

Const,  art.  4,  §  2,  giymg  citizens  of  the 
several  states  the  privileges  and  imrauuit^os 
of  citizens  of  each  state,  merely  limits  the 
power  which  each  state  had  before  the  Articles 
of  Confederation,  which  contained  a  similar 
limitation  in  article  4  thereof,  to  exclude  citi- 
zens  of  other  states  from  privileges  granted  to 
its  own  citizens,  but  did  not  deprive  the  states 
of  their  power  to  deal  with  the  right  of  resi- 
dence and  of  ingress  and  egress  therein,  ex- 
cept to  the  extent  of  that  limitation. 

2.  Constitutional  law  ^=9207(1)— Equal  privi- 
leges clause  protects  against  state  action. 

Const,  art.  4,  f  2,  guaranteeing  to  citizens 
of  the  several  states  the  privileges  and  im- 
munities of  citizens  of  each  state,  is  intended 
to  protect  those  privileges  against  state  ac- 
tion, and  is  not  violated  by  a  wrongful  pre- 
vention by  an  individual  of  the  enjoyment  of 
such  privilege  by  a  citizen  of  another  state,  so 
that  an  indictment  in  United  States  District 
Ck>art  against  individuals  for  conspiring  to  de- 
prive citizens  of  such  privileges  and  immunities 
was  properly  quashed. 

Mr.  Justice  Clarke,  dissenting. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Arizona. 

Harry  C.  Wheeler  and  others  were  indicted 
for  conspiring  to  deprive  citizens  of  their 
right  and  privilege  to  reside  and  remain  in 
a  state  immune  from  unlawful  deportation. 
There  was  a  Judgment  quashing  the  indict- 
ment (254  Fed.  611),  and  the  United  States 
brings  error.    Affirmed. 

•The  Attorney  General  and  W.  C.  Herron, 
of  Washington,  D.  C,  for  the  United  States. 
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^Messrs.  Charles  E.  Hughes,  of  New  York 
City,  E.  E.  Ellin  wood  and  John  Mason  Ross, 
both  of  Bisbee,  Ariz.,  and  Clifton  Mathews, 
of  Globe,  Ariz.,  for  defendants  in  error. 


•202     

•Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  CU)urt 

The  case  is  here  under  the  Criminal  Ap- 
peals Act  (Comp.  St.  §  1704)  to  directly  re- 
view a  judgment  quashing  an  Indictment 
against  the  25  persons  who  are  defendants  in 
error.  The  indictment  contained  four  counts, 
but  as  the  fourth  is  now  abandoned  by  the 
government  we  need  not  consider  it. 

The  first  count  charged  the  accused  with 
conspiring,  in  violation  of  section  19  of  the 
Criminal  Code  (Comp.  St.  S  10183),  to  injure, 
oppress,  threaten,  or  intimidate  221  named 
persons,  alleged  to  be  citizens  of  the  United 
States  residing  in  Arizona,  of  rights  or  prlv- 


^=:9For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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ileges  secured  to  them  by  the  CJonstltution  or 
laws  of  the  United  States ;  that  is  to  say,  the 
right  and  privilege  pertaining  to  citizens  of 
said  state  peacefully  to  reside  and  remain 
therein  and  to  be  immune  from  unlawful 
deportation  from  that  state  to  another.  And 
the  overt  acts  alleged  were:  The  arming  of 
the  conspirators ;  the  seizure  and  holding  of 
the  persons  named  until  by  means  of  a  rail- 
way train  procured  for  that  purpose  they 
were  forcibly  transported  into  New  Mexico, 
and  in  that  state  released  under  threat  of 
death  or  great  bodily  harm  should  they  ever 
return  to  the  state  of  Arizona. 

The  second  count  was  the  same  as  the  first, 
except  that  only  25  of  the  persons  alleged  in 
the  first  count  to  have  been  injured  were 
named,  and  they  were  stated  to  be  citizens  of 
the  United  States  residing  in,  but  not  cit- 
izens of,  the  state  of  Arizona. 

The  third  count  was  also  identical  with  the 
first,  except  that  it  embraced  only  196  of  the 
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injured  persons  named  in  *the  first  count  and 
1  additional  person  not  therein  named,  all 
being  declared  to  be  citizens  of  the  United 
States  and  of  the  state  of  Arizona,  residing 
in  that  state. 

The  court  quashed  the  indictment,  on  the 
ground  that  no  power  had  been  delegated 
by  the  Constitution  to  the  United  States  to 
forbid  and  punish  the  wrongful  acts  com- 
plained of,  as  the  right  to  do  so  was  exclu- 
sively within  the  authority  reserved  by  that 
instrument  to  the  several  states.  As  the  en- 
tire case  will  be  disposed  of  by  testing  the 
accuracy  of  this  view,  we  come  immediately 
to  consider  that  subject. 

In  argument,  the  asserted  error  in  the  con- 
clusion is  based,  not  upon  the  direct  result 
of  any  particular  provision  of  the  Constitu- 
tion, but  upon  implications  arising  from  that 
Instrument  as  a  whole,  the  conditions  exist- 
ing at  the  time  of  its  adoption,  and  the  con- 
sequences inevitably  produced  from  the  crea- 
tion by  it  of  the  government  of  the  United 
States.  A  wide  field  of  inquiry  common  to 
all  the  contentions  is  thus  opened.  In  order, 
therefore,  to  afford  a  common  basis  by  which 
to  measure  the  correctness  of  the  various 
Implications  insisted  upon,  we  state  under 
separate  headings  doctrines  which  are  ap- 
plicable to  all  the  contentions,  and  which  are 
in  reason  so  well  founded  and  so  conclusive- 
ly sustained  by  authority  as  to  be  indisput- 
able. 

[1]  (a)  In  all  the  states,  from  the  begin- 
ning down  to  the  adoption  of  the  Articles  of 
Confederation,  the  citizens  thereof  possessed 
the  fundamental  right,  inherent  in  citizens  of 
all  free  governments,  peacefully  to  dwell 
within  the  limits  of  their  respective  states, 
to  move  at  will  from  place  to  place  therein, 
and  to  have  free  ingress  thereto  and  egress 
therefrom,  with  a  consequent  authority  in 
the  states  to  forbid  and  punish  violations  of 
this  fundamental  right    Corfield  v.  Coryell, 


[4  Wash.  0.  C.  871,  380,  381,  Fed,  Cas.  No. 
3,230;  Slaughterhouse  Cases,  16  Wall.  36, 
76,  21  L.  Ed.  394. 

(b)  Whether,  in  disregard  of  the  principles 
of  comity,  any  of  the  states  recognized  in 


their  own  citizens  rights  on  *this  subject 
which  they  refused  to  grant  to  citizens  of 
other  states,  we  need  not  consider,  in  view 
of  the  provision  of  the  Articles  of  Confedera- 
tion on  the  subject  By  that  provision  uni- 
formity was  secured,  not  by  lodging  power  in 
Congress  to  deal  with  the  subject,  but  while 
reserving  in  the  several  states  the  author- 
ity which  they  had  theretofore  enjoyed,  yet 
subjecting  such  authority  to  a  limitation  in- 
hibiting the  power  from  being  used  to  dis- 
criminate. The  text  of  article  4  which  pro- 
vides for  this  subject  is  as  follows: 

'The  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people 
of  the  different  states  in  this  Union,  the  free 
inhabitants  of  each  of  these  states,  paupers, 
vagabonds  and  fugitives  from  Justice  excepted, 
shall  be  entitled  to  all  privileges  and  immuni- 
ties of  free  citizens  in  the  several  states;  and 
the  people  of  each  state  shall  have  free 
ingress  and  egress  to  and  from  any  other 
state,    •    •    •" 

Thus,  while  power  remained  in  the  several 
states,  the  boundaries  demarklng  them  be- 
came, at  least  for  the  purpose  of  the  enjoy- 
ment of  the  right  here  in  question,  negligible, 
and  the  frontiers  of  the  Confederation  be- 
came the  measure  of  the  equal  right  secured 
to  the  inhabitants  of  each  and  all  the  states. 

(c)  That  the  Constitution  plainly  Intended 
to  preserve  and  enforce  the  limitation  as  to 
discrimination  imposed  upon  the  states  by 
article  4  of  the  Confederation,  and  thus  nec- 
essarily assumed  the  continued  possession  by 
the  states  of  the  reserved  power  to  deal  with 
free  residence,  ingress  and  egress,  cannot  be 
denied  for  the  following  reasons:  (1)  Be- 
cause the  text  of  article  4,  {  2,  of  the  Con- 
stitution, makes  manifest  that  it  was  drawn 
with  reference  to  the  corresponding  clause  of 
the  Articles  of  Confederation  and  was  intend- 
ed to  perpetuate  its  limitations;  and  (2)  be- 
cause that  view  has  been  so  conclusively  set- 
tled as  to  leave  no  room  for  controversy. 
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Thus  'in  Paul  v.  Virginia,  8  Wall.  168,  ISO. 
19  L.  Ed.  357,  considering  the  operation  and 
efl^ect  of  article  4,  |  2,  of  the  Constitution, 
it  was  said: 

"It  was  undoubtedly  the  object  of  the  clause 
in  question  to  place  the  citizens  of  each  state 
upon  the  same  footing  with  citizens  of  other 
states,  so  far  as  the  advantages  resulting  from 
citizenship  in  those  states  are  concerned,  it 
relieves  them  from  the  disabilities  of  alienage 
in  other  states;  it  inhibits  discriminating  leg- 
islation against  them  by  other  states;  it  gives 
them  the  right  of  free  ingress  into  other  states, 
and  egress  from  them;  it  insures  to  them  in 
other  states  the  same  freedom  possessed  by 
the  citizens  of  those  states  in  the  acquisition 
'  and  enjoyment  of  property  and  in  the  pursuit 
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of  happiness;  and  It  secures  them  in  other 
estates  the  equal  protection  of  tlieir  laws.  It 
has  been  justly  said  that  no  provision  in  the 
Constitution  has  tended  so  strongly  to  consti- 
tute the  citizens  of  the  United  iStates  one  peo- 
ple as  this. 

"Indeed,  without  some  provision  of  the  kind 
removing  from  the  citizens  of  each  state  the 
disabilities  of  alienage  in  the  other  states,  and 
giving  them  equality  of  privilege  with  citizens 
of  those  states,  the  republic  would  have  con- 
stituted little  more  than  a  league  of  states; 
it  would  not  have  constituted  the  Union  which 
now  exists." 

Again,  in  Ward  v.  Maryland,  12  Wall.  418, 
430  (20  L.  Ed.  449),  upon  the  same  subject, 
the  court  declared: 

"Attempt  will  not  be  made  to  define  the  words 
'privileges  and  immunities,'  or  to  specify  the 
rights  which  they  are  intended  to  secure  and 
protect,  beyond  what  may  be  necessary  to  the 
decision  of  the  case  before  the  court.  Beyond 
doubt  those  words  are  words  of  very  compre- 
hensive meaning,  but  it  will  be  sufficient  to 
say  that  the  clause  plainly  and  unmistakably 
secures  and  protects  the  right  of  a  citizen  of 
one  state  to  pass  into  any  other  state  of  the 
Union  for  the  purpose  of  engaging  in  lawful 
commerce,  trade,  or  business  without  molesta- 
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tion;  to  acquire  per*sonal  property;  to  take 
and  hold  real  estate;  to  maintain  actions  in 
the  courts  of  the  state;  and  to  be  exempt  from 
any  higher  taxes  or  excises  than  are  imposed 
by  the  state  upon  its  own  citizens.** 

In  the  Slaughterhouse  Cases,  16  Wall.  86, 
75,  76,  21  L.  Ed.  394,  the  court,  after  recit- 
ing both  the  provisions  of  article  4  of  the 
Confederation  and  article  4,  {  2,  of  the  Con- 
stitution, said: 

**There  can  be  but  little  question  that  the 
purpose  of  both  these  provisions  is  the  same, 
and  that  the  privileges  and  immunities  intended 
are  the  same  in  each.  In  the  article  of  the 
Confederation  we  have  some  of  these  specifi- 
cally mentioned,  and  enough  perhaps  to  give 
some  general  idea  of  the  class  of  dvil  rights 
meant  by  the  phrase. 

"Fortunately  we  are  not  without  judicial  con- 
struction of  this  clause  of  the  Constitution. 
The  first  and  leading  case  on  the  subject  is 
that  of  Corfield  v.  Coryell,  decided  by  Mr. 
Justice  Washington  in  the  Circuit  Court  for 
the  District  of  Pennsylvania  in  1823. 

"The  inquiry,'  he  says,  Is,  What  are  the 
privileges  and  immunities  of  citizens  of  the 
several  states?  We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  privileges 
and  immunities  which  are  fundamental,  which 
belong  of  right  to  the  citizens  of  ail  free  gov- 
ernments, and  which  have  at  all  times  been 
enjoyed  by  citizens  of  the  several  states  which 
compose  this  Union,  from  the  time  of  their  be- 
coming free,  independent,  and  sovereign.  What 
these  fundamental  principles  are  it  would  be 
more  tedious  than  difficult  to  enumerate.  They 
may  all,  however,  be  comprehended  under  the 
following  general  heads:  Protection  by  the 
government,  with  the  right  to  acquire  and  pos- 
sess property  of  every  kind,  and  to  pursue  and 
obtain   happiness  and   safety,   subject,  never 


may   prescribe  for  the   general   good   of  the 
whole.* 
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*"This  definition  of  the  privileges  and  immu- 
nities of  citizens  of  the  states  Is  adopted  in  the 
main  by  this  court  in  the  recent  case  of  Ward 
V.  State  of  Maryland,  while  it  declines  to  under- 
take an  authoritative  definition  beyond  what 
was  necessary  to  that  decision.  The  descrip- 
tion, when  taken  to  include  others  not  named, 
but  which  are  of  the  same  general  character, 
embraces  nearly  every  dvil  right  for  the  es- 
tablishment and  protection  of  which  organized 
government  is  instituted.  They  are,  in  the 
language  of  Judge  Washington,  those  rights 
which  are  fundamental.  Throughout  his  opin- 
ion, they  are  spoken  of  as  rights  belonging  to 
the  individual  as  a  dtizen  of  a  state.  They 
are  so  spoken  of  in  the  constitutional  provision 
which  he  was  construing.  And  they  have  al- 
ways been  held  to  be  the  dass  of  rights  whici* 
the  state  governments  were  created  to  estab- 
lish and  secure." 

The  controlling  influence  of  the  opinion  in 
the  Slaughterhouse  Cases,  as  well  as  that 
of  Mr.  Justice  Washington  In  Corfield  v.  Cor- 
yell, stand  out  in  bolder  relief  when  it  is  ob- 
served that  in  the  latter  case,  following  the 
statement  of  the  general  principles  contained 
in  the  passage  quoted  in  the  Slaughterhouse 
Cases,  there  is  found,  by  way  of  illustration, 
an  enumeration  of  particular  rights  declared 
to  be  clearly  embraced  by  the  general  prin- 
ciples, one  of  which  is  described  as: 

"The  right  of  a  citizen  of  one  state  to  pass 
through,  or  reside  in  any  other  state,  for  pur- 
poses of  trade,  agriculture,  professional  pur- 
suits, or  otherwise.' 
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[2]  Applying  these  doctrines,  let  us  come  to 
test  the  soundness  of  the  implications  from 
the  Constitution  relied  upon  to  establish  the 
absence  of  all  state  authority  to  deal  with 
the  individual  wrongs  complained  of,  and  the 
possession  by  the  federal  government  of  pow- 
er for  that  purpose,  and,  as  pertinent  there- 
to, to  refer  briefly  to  the  authorities  which  it 
is  assumed  sustained  those  implications. 

Undoubtedly  the  right  of  dtizens  of  the 
states  to  reside  peacefully  in,  and  to  liave 

free  ingress  into  and  egress  from,  *the  several 
states  had,  prior  to  the  Confederation,  a  two- 
fold aspect:  (1)  As  possessed  in  their  own 
states;  and  (2)  as  enjoyed  in  virtue  of  the 
comity  of  other  states.  But  although  the 
Constitution  fused  these  distinct  rights  into 
one,  by  providing  that  one  state  should  not 
deny  to  the  citizens  of  other  states  rights 
given  to  its  own  dtizens,  no  basis  is  afford- 
ed for  contending  that  a  wrongful  prevention 
by  an  individual  of  the  enjoyment  by  a  dt- 
izen of  one  state  in  another  of  rights  pos- 
sessed in  that  state  by  its  own  dtizens  was  a 
violation  of  a  right  afforded  by  the  Constitu- 
tion. This  is  the  necessary  result  of  artlde 
4,  t  2,  which  reserves  to  the  several  states  au- 
thority over  the  subject,  limited  by  the  re- 
striction against  state  discriminatory  action* 


tbeless,  to  such  restraints  as  the  government  hence   exdudlng   federal   authority,    except 


136 


41  SUPREME  COURT  REPORTER 


(Oct  Term, 


where  Invoked  to  enforce  the  limitation, 
which  is  not  here  the  case;  a  conclusion  ex- 
pressly sustained  by  the  ruling  in  United 
States  V.  Harris,  106  U.  S.  629,  645,  1  Sup. 
Gt  601,  27  L.  Ed.  290,  to  the  effect  that  the 
second  section  of  article  4,  like  the  Four- 
teenth Amendment,  is  directed  alone  against 
state  action.  And  this  was  but  a  summary 
of  what  had  been  previously  pointed  out  in 
the  Slaughterhouse  Cases,  16  Wall.  36,  21  L. 
Ed.  394,  where,  in  dealing  with  the  privileges 
and  immunities  embraced  by  article  4,  t  2,  of 
the  Constitution,  it  was  observed  (page  77): 

"It  would  be  the  vainest  show  of  learning  to 
attempt  to  prove  by  citations  of  authority  that 
up  to  the  adoption  of  the  recent  amendments, 
no  claim  or  pretence  was  set  up  that  those 
rights  depended  on  the  federal  government  for 
their  existence  or  protection,  beyond  the  very 
few  express  limitations  which  the  federal  Con- 
stitution Imposed  upon  the  states — such,  for  in- 
stance, as  the  prohibition  against  ex  post  facto 
laws,  bills  of  attainder,  and  laws  impairing  the 
obligation  of  contracts.  But,  with  the  excep- 
tion of  these  and  a  few  other  restrictions,  the 
entire  domain  of  the  privileges  and  immunities 
of  citizens  of  the  states,  as  above  defined,  lay 
within  the  constitutional  and  legislative  power 
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*of  the  states,  and  without  that  of  the  federal 
government." 

Nor  Is  the  situation  changed  by  assuming 
that  as  a  state  has  the  power,  by  depriving 
its  own  citizens  of  the  right  to  reside  peace- 
fully therein  and  to  free  ingress  thereto  and 
egress  therefrom,  it  may,  without  violating 
the  prohibitions  of  article  4  against  discrim- 
ination, apply  a  like  rule  to  citizens  of  other 
states,  and  hence  engender,  outside  of  ar- 
ticle 4,  a  federal  right.  This  must  be  so, 
since  the  pioposition  assumes  that  a  state 
could,  without  violating  the  fundamental  lim- 
itations of  the  Constitution,  other  than  those 
of  article  4,  {  2,  enact  legislation  incompatible 
with  its  existence  as  a  free  government  and 
destructive  of  the  fundamental  rights  of  its 
citizens,  and,  furthermore,  because  the  prem- 
ise upon  which  the  proposition  rests  is  state 
action  and  the  existence  of  federal  power  to 
determine  the  repugnancy  of  such  action  to 
the  Constitution,  matters  which,  not  being 
here  involved,  are  not  disputed. 

This  leads  us  furthermore  to  point  out  that 
the  case  of  Crandall  v.  Nevada,  6  Wall.  35, 
18  L.  Ed.  745,  so  much  relied  upon  in  the  ar- 
gument, is  inapplicable,  not  only  because  it 
involved  the  validity  of  state  action,  but  be- 
cause the  state  statute  considered  in  that 
case  was  held  to  directly  burden  the  perform- 
ance by  the  United  States  of  its  government- 
al functions  and  also  to  limit  rights  of  the 
citizens  growing  out  of  such  functions ;  and 
hence  it  also  follows  that  the  observation 
made  in  Twining  v.  New  Jersey,  211  U.  S. 
78,  97,  29  Sup.  Ct.  14,  53  L.  Ed.  97,  to  the 
effect  that  it  had  been  held  in  the  Crandall 


Case  that  the  privilege  of  passing  from  state 
to  state  is  an  attribute  of  national  citizen- 
ship, may  here  be  put  out  of  view  as  inap- 
posite. 

With  the  object  of  confining  our  decision  to 
the  case  before  us,  we  say  that  nothing  we 
have  stated  must  be  considered  as  implying 
a  want  of  power  in  the  United  States  to  re- 
strain  acta   which,   although   involving   in- 
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gress  or  ^egress  into  or  from  a  state,  have  for 
their  direct  and  necessary  effect  an  inter- 
ference with  the  performance  of  duties  which 
it  is  incumbent  upon  the  United  States  to 
discharge,  as  illustrated  in  the  Crandall  Case, 
supra. 

Judgment  afilrmed. 

Mr.  Justice  CLARKE  dissents. 


(254  U.  S.  S7») 
ARNDSTEIN  v.  MeCARTHY,  U.  8.  Marshal. 

(Motion    Submitted   Nov.    20,    1920.    Decided 

Dec.  20,  1920.) 

No.  575. 

Habeas  corpus  <&=»!  13(1 3)— Petition  of  trostoo 
In  bankruptcy  to  intervene  and  recall  mandate 
OB  appeal  denied. 

Where  the  court,  on  appeal  from  dismissal 
of  petition  for  writ  of  habeas  corpus  to  secure 
the  discharge  of  a  bankrupt  from  commitment 
for  contempt  for  refusal  to  testify,  merely 
held  that  the  petition  was  adequate,  and  or- 
dered the  writ  to  issue  because  the  Constitu- 
tion plainly  authorized  the  bankrupt's  refusal 
to  testify  if  the  facts  were  as  stated  in  the 
petition,  a  petition  of  the  trustee  in  bankruptcy 
to  intervene  to  have  the  entire  record  certified, 
and  for  reargument  and  recall  of  the  mandate, 
will  be  denied,  since  the  court  below,  under  the 
mandate,  can  issue  the  writ,  and  thereafter  the 
true  facts  can  be  set  up,  if  the  petition  does 
not  correctly  state  them. 

Petition  of  Trustee  In  Bankruptcy  for 
Leave  to  Intervene,  for  Certification  of  the 
Entire  Record,  and  for  Reargument. 

Habeas  corpus  proceeding  by  Jules  W. 
Amdstein  against  Thomas  D.  McCarthy, 
United  States  Marslial  for  the  Southern  Dis- 
trict of  New  York,  to  procure  discharge 
from  commitment  for  contempt  for  refusal 
to  answer  questions  in  bankruptcy  proceed- 
ings. From  a  Judgment  denying  the  writ, 
petitioner  appeals.  On  petition  of  the  trus- 
tee in  bankruptcy,  after  the  judgment  was 
reversed  (254  U.  S.  71,  41  S.  Ct  20,  65  U 
Ed.  — )t  for  leave  to  intervene,  for  reargu- 
ment of  the  appeal,  for  certification  of  the 
entire  record  to  the  Supreme  Court,  for  re- 
call of  the  mandate  or  stay  of  proceedings, 
and  for  further  and  proper  relief.  Petiticm 
denied. 

See,  also,  41  S.  Ct  61. 
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Messrs.  Saul  S.  Myers,  Francis  M.  Scott, 
mnd  Walter  H.  Pollak,  all  of  New  York  City, 
for  the  motion. 

Memorandum  for  the  Ck)urt  by  Mr.  Justice 
McREYNOLDS. 

The  trustee  in  bankruptcy  has  filed  an 
earnest  petition  asking  that  we  (a)  allow  him 
to  intervene;  (b)  permit  reargument  of  the 
appeal;  (c)  direct  that  the  entire  record  be 
certified  to  this  coiurt;  (d)  recall  the  man- 
date; (e)  stay  all  proceedings  in  respect 
thereto ;  and  (f)  grant  further  and  proper  re- 
Uef. 

The  court  below  heard  the  cause  as  upon 
demurrer  and  held  the  petition  for  habeas 
corpus  insufficient.  Disagreeing  with  the  re- 
sult, we  concluded  that  the  bankrupt  did  not 
waive  his  constitutional  privilege  merely  by 
filing  sworn  schedules,  that  the  petition  was 
adequate,  and  that  the  writ  should  have  is- 
sued. The  mandate  only  requires  the  trial 
court  to  accept  our  decision  upon  the  point 
of  law,  to  issue  the  writ,  and  then  to  pro- 
ceed as  usuaL  If  the  petition  does  not  cor- 
rectly set  forth  the  facts,  or  if  proper 
reasons  exist  for  holding  the  prisoner,  not 
shown  by  the  petition,  neither  our  opinion 
nor  nrandate  prevents  them  from  being  set 
up  in  the  return  and  duly  considered. 

•880 

^Alleged  defects  in  the  record  appear  to  bo 
based  upon  a  misconception. 

Our  conclusion  concerning  the  constitution- 
al question  presented,  we  think,  is  so  plainly 
correct  that  a  reargument  would  be  unprofit- 
able. 

The  petition  is  denied. 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  cause. 


(S4  u.  &  sa) 

THORNTON  at  al.  v.  DUFFY  et  al.,  Udns- 
trial  Commission  of  Ohio. 

(Argued  Not.  8, 1920.    Decided  Dec.  20, 1020.) 

No.  76. 

1.  Courts  «s>366(l)— State  court's  eonstrne- 
tiou  of  state  statute  and  Constltutlou  Is  Mnd- 
luo- 

The  United  States  Supreme  Court  must  ac- 
cept the  dedaion  of  a  state  Supreme  Court  con- 
struing a  state  statute  and  Constitution  as  the 
declaration  of  the  legislation  and  requirement 
of  the  Constitution,  as  much  a  part  of  both  as 
if  expressed  in  them. 

2.  CoRstltutlonal  law  «=s>l54(3),  301— Master 
and  servant  ^=»347— Statute  withdrawing  em- 
ployer's privilege  of  Insuring  in  private  com- 
pany held  valid. 

Under  the  Workmen's  Compensation  Law 
of  Ohio  (Page  &  A.  Gen.  Code  Supp.  |{  14G5— 
41a  to  1465—106),  which  originally  permitted 
employers  to  pay  compensation  to  their  em- 


ployes themselves,  instead  of  contributing  to 
the  state  insurance  fund,  but  section  22  (sec- 
tion 1465—69)  of  which,  as  construed  by  the 
state  Supreme  0)urt,  permitted  the  commis- 
sion to  withdraw  that  privilege,  the  amendment 
(Page  &  A.  Gen.  Code  Supp.  {  1465-69)  by 
Act  March  20,  1917  (107  Ohio  Laws,  p.  159) 
{  1,  so  as  to  require  the  commission  to  with- 
draw that  privilege  from  an  employer  who  in- 
sured himself  against  liability  for  compensation 
to  his  employes,  did  not  deprive  an  employer 
who  had  already  made  a  contract  for  such  in- 
surance of  his  property,  contrary  to  Const.  U. 
S.  Amend.  14,  or  impair  his  contract,  contrary 
to  Const  U.  S.  art.  1,  {  10. 

3.  Constitutional  law  ^=:9ll3,  251— Exercise  of 
state's  public  policy  does  not  become  fixed  by 
contracts  In  reliance  thereon. 

An  exercise  of  public  policy  by  a  state  can- 
not be  resisted  because  of  conduct  or  contracts 
done  or  made  upon  the  faith  of  former  exer- 
cises of  the  policy,  on  the  ground  that  the  later 
exercise  thereof  deprives  persons  of  property 
or  invalidates  those  contracts. 

Mr.  Justice  McReynolds  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

Suit  by  Frank  C.  Thornton  against  Thomas 
J.  Duffy  and  another,  composing  the  Indus- 
trial Commission  of  Ohio,  in  which  the  Cleve- 
land Stamping  &  Tool  Company  filed  an  an- 
swer and  cross-petition.  A  Judgment  sustain- 
ing demurrers  to  the  petition  and  to  the 
answer  and  cross-petition  was  affirmed  by  the 
Supreme  Court  of  Ohio  (99  Ohio  St.  120,  124 
N.  E.  54),  and  the  plaintiff  and  cross-petition- 
er bring  error.    Affirmed. 

Messrs.  Judson  Harmon,  of  Cincinnati, 
Ohio,  and  Arthur  I.  Vorys,  of  Columbus,  Ohio, 
for  plaintiffs  in  error. 
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^Messrs.  Timothy  S.  Hogan  and  B.  W.  Gear- 
hart,  both  of  Columbus,  Oliio,  for  defendants 
in  error. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

This  suit  was  brought  by  the  plaintiff  in 
error,  Thornton,  against  defendants  in  error, 
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hereinafter  called  defendants,  ^composin^  the 
Industrial  Commission  of  Ohio.  The  Cleve- 
land Stamping  &  Tool  Company  filed  an  an- 
swer and  cross-petition.  From  a  Judgment 
sustaining  demurrers  to  the  petition  of 
Thornton,  and  to  the  answer  and  cross-peti- 
tion of  the  Cleveland  Stamping  &  Tool  Com- 
pany, there  was  an  appeal  to  the  Ck)urt  of 
Appeals,  and  thence  by  proceeding  in  error 
to  the  Supreme  Court  of  the  state,  by  which 
court  the  Judgment  was  affirmed.  These 
writs  of  error  are  prosecuted  by  Thornton 
and  the  Cleveland  Company. 

Thornton's  petition  and  the  pleadings  of 
the  Cleveland  Company  are  substantially  the 
same.     We  use,  for  convenience,  Thornton's 
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petition,  and  state  its  allegations  narratively 
as  follows:  He  is  a  manufacturer  at  Cleve- 
land, Ohio,  employing  more  than  40  men. 
TThe  Industrial  Commission  determined,  as  re- 
quired by  the  act  of  the  General  Assembly  of 
the  state,  passed  February  26,  1913,  and  com- 
prised in  sections  1465 — 41a  to  1465—106, 
General  Code  of  Ohio,  that  he  was  of  sufD- 
xAeat  financial  ability  to  render  certain  the 
payment  of  compensation  to  injured  employ- 
^>  the  benefits  provided  by  that  act  He,  on 
the  — — —  day  of  January,  1914,  elected  to  ac- 
cept the  act  and  proceed  under  it,  has  since 
complied  with  its  provisions,  has  abided  by 
the  rules  of  the  commission  and  all  that  is 
required  of  him  by  the  act 

January,  1914,  he  made  a  written  contract 
with  the  JStna  Insurance  Company  of  Hart- 
ford, Conn.,  a  duly  licensed  company,  wherein 
that  company  agreed  to  pay  to  his  injured 
employ^  the  compensaticms  required  by  the 
act  of  the  assembly  for  injuries  or  upon 
death,  and  agreed  to  indemnify  him  against 
the  liabilities  and  requirements  of  the  act 

December  1,  1017,  the  commission  adopted 
a  resolution  which  recited  the  act  of  the  As- 
sembly of  the  state  of  February  16,  1917, 
amending  section  1465 — 101,  General  Code 
of  Ohio,  and  an  act  of  the  General  Assembly 
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passed  ♦March  20, 1917,  amending  section  1465 
— 69,  General  Code  of  the  state,  and  an  act 
passed  March  21,  1917,  and  resolved  and  de- 
clared that  no  employers  should  be  permitted 
to  pay  or  furnish  directly  to  injured  employ- 
es, or  the  dependents  of  killed  employes,  the 
compensation  and  benefits  provided  for  in 
sections  14C5 — 11a  to  1465—106,  General  Code 
of  Ohio,  if  such  employers  by  contract  or 
otherwise,  shall  provide  for  the  Insurance  of 
the  payment  by  them  of  such  compensation 
and  benefits,  or  shall  indemnify  themselves 
against  loss  sustained  by  the  direct  payment 
thereof.  The  commission  revolted  its  previous 
findings  and  authorizations,  the  revocation 
to  stand  as  of  January  10,  1918,  and  directed 
notices  of  the  revocation  and  the  resolution 
of  the  commission  to  be  given  to  all  employ- 
ers, including  Thornton,  and  these  notices  will 
be  sent  unless  restrained. 

The  resolution  of  the  commission,  the  rev- 
ocation of  its  previous  action,  and  the  no- 
tices which  it  threatens  to  send,  are  based 
upon  the  sole  ground  that  it  is  its  duty  so  to 
do  under  the  laws  of  the  state  indicated 
above. 

The  contract  of  Thornton  with  the  JEtna 
Company  is  a  valid,  subsisting  contract,  and 
he  has  a  right  to  continue  it  until  it  be  can- 
celed, and  that  the  sending  of  the  notices  as 
above  stated,  and  the  revocation  of  the  find- 
ings of  fact  that  the  commission  had  made 
and  its  refusal  to  certify  to  Thornton  its  find- 
ings of  fact,  as  provided  for  in  section  1465— 
69,  will  cause  him  irreparable  injury  and 
damage,  for  which  he  has  no  adequate  rem- 
edy at  law.     Further,  that  there  are  more 


than  675  employers  situated  as  Thornton  is, 
and  that,  therefore,  the  questions  involved  are 
of  common  and  general  interest,  and  as  it  is 
impractical  to  bring  them  all  into  court,  he 
sues  for  the  benefit  of  all. 

The  laws  invoked  by  the  commission  do 
not  Justify  its  action,  and  if  it  be  determined 
that  they  do,  then  they,  and  the  acts  of  the 
commission  under  them,  are  in  contravention 
of  the  Fourteenth  Amendment  of  the  Con- 
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stitution  *of  the  United  States,  and  of  article 
1,  t  10,  of  that  Constitution,  and  also  of  the 
Constitution  of  the  state  of  Ohio. 

An  injunction,  temporary  and  permanent, 
against  the  action  of  the  commission,  was 
prayed,  and  a  temporary  restraining  order 
granted,  but  it  was  subsequently  dissolved, 
and,  as  we  have  said,  a  demurrer  was  sus- 
tained to  the  petition  and  Judgment  entered 
dismissing  the  suit  It,  as  we  have  also  said, 
was  afiirmed  by  the  Supreme  Court  of  the 
state. 

The  various  acts  of  legislation  of  the  state 
were  sustained  by  the  courts  of  the  state 
and  hence  their  validity  under  the  Constitu- 
tion of  the  state  is  removed  from  the  contro- 
versy, and  our  inquiry  is  confined  to  the  effect 
upon  them  of  the  Constitution  of  the  United 
States. 

In  support  of  the  contention  that  the  Con- 
stitution of  the  United  States  makes  the 
legislation  and  the  action  under  it  illegal, 
it  is  said  that  insurance  against  loss  is  the 
right  of  everybody,  and  specifically  it  Is  the 
right  of  employers  to  indemnify  themselves 
against  their  liability  to  employ^  and  that 
the  right  is  so  fixed  and  inherent  as  to  be  an 
attribute  of  liberty  removed  from  the  inter- 
ference of  the  state. 

The  provisions  of  the  legislation  are  neces- 
sary elements  in  the  consideration  of  the  con- 
tention: (1)  The  Constitution  of  Ohio  author- 
izes Workmen's  Compensation  Laws.  Ex- 
plicitly it  provides  for  the  passage  of  laws 
establishing  a  state  fund  to  be  created  by 
compulsory  contributions  thereto  by  employ- 
ers, the  fund  to  be  administered  by  the  state. 
The  constitutionality  of  a  law  passed  under 
that  authorization  was  sustained  by  this 
court  in  Jeffrey  Manufacturing  Co.  v.  Blagg, 
235  U.  S.  571.  35  Sup.  Ct  167,  59  L.  Ed.  364. 
against  the  charge  that  its  classifications 
were  arbitrary  and  unreasonable.  And  Work- 
men's Compensation  Laws  of  other  states 
have  been  declared  inoffensive  to  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States.  New  York  Central  Railroad 
Co.  V.  White,  243  U.  S.  188,  37  Sup.  Ct  247, 
61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas. 
1917D,  629;  Mountain  Timber  Co.  v.  Wash- 
ington, 243  U.  S.  219,  37  Sup.  Ct  260,  61  L. 
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Ed.  685,  Ann.  Cas.  1917D,  642.  (2)  ♦The  law 
that  was  passed  provided  that  every  employ- 
er (there  were  exceptions  not  necessary  to 
mention)  in  the  month  of  January,  1914,  and 
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semiannually  thereafter,  should  pay  Into  the  t  tain  one  insurance  fund,  to  be  administere'l 


state  Insurance  fund  the  amount  of  premium 
determined  and  fixed  by  the  state  liability 
board  of  awards  for  the  particular  employ- 
ment or  occupation  of  the  employer.  It  was, 
however,  also  provided  (we  quote  from  the 
opinion  of  the  Supreme  Court) : 

"That  certain  employers  under  certain  con- 
ditions might  elect  to  pay  individually,  or  from 
a  benefit  fund,  department  or  association,  com- 
pensation to  workmen  and  their  dependents  for 
death,  or  injury  received  in  the  course  of  their 
employment.'* 

This  was  an  alternative  granted,  and  its 
conditions  were  fulfilled,  it  was  contended, 
and  that  upon  the  faith  of  the  fulfillment  of 
It  and  In  indemnity  against  contingencies, 
plan  tiff  entered  into  a  contract  of  Insurance 
with  the  iEtna  Company.  It  was  further 
contended  that  the  alternative  and  the  in- 
surance against  Its  requirements  became 
property,  and  inviolable;  became  contracts 
with  immunity  from  Impairment  To  the  con- 
tention the  Supreme  Court  replied  that  the 
alternative  of  contribution  to  the  state  fund 
of  dealing  with  the  employ(Hi  directly  was  a 
privilege  that  need  not  have  been  granted  and 
that,  therefore,  to  effect  the  purpose  of  the 
Constitution  and  law,  could  be  withdrawn, 
that  the  right  to  withdraw  the  privilege  de- 
pended not  merely  upon  the  police  power  of 
the  state,  "but  rather  directly  upon  the  con- 
stitutional grant  of  power,"  and  that,  besides, 
the  right  was  reserved  in  that  provision  of 
section  22  of  the  original  act  which  gave  to 
the  commission  power  to  "  *at  any  time 
change  or  modi^  its  findings  of  fact  *  *  *  if 
in  its  Judgment  such  action  is  necessary  or 
desirable  to  secure  or  assure  a  strict  com- 
pliance with  all  of  the  provisions  of  this  act 
•  ••»♦»  And  It  was  said  that  the  experience 
of  four  years  demonstrated  the  necessity  or 
desirability  of  a  change  and  that,  therefore, 
it  was  made. 
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*Tlie  meaning  thus  ascribed  to  section  22 
we  must  accept  It  expressed  a  continuing 
condition  upon  the  concession  to  employers 
to  deal  directly  with  their  employes,  and  the 
Industrial  Commission  by  the  power  reserved 
could  terminate  the  concession  at  any  time. 

GRiere  was  besides,  subsequent  and  empow- 
ering legislation  in  the  amendment  of  March 
20,  1917,  as  the  Supreme  Court  pointed  out 
Tliat  act  specifically  limits  the  privilege  of 
electing  between  directly  dealing  with  employ- 
es and  contribution  to  the  state  fund  to  those 
employers  "who  do  not  desire  to  insure  the 
payment  thereof  or  indemnify  themselves 
against  loss  sustained  by  direct  payment 
thereof."  The  court  hence  decided  that  it 
became  the  duty  of  the  commission  to  change 
or  modi^  its  findings.  And  it  was  also  decid- 
ed that  the  act  was  not  only  clearly  within 
the  power  of  the  state,  but  was  "in  further- 
ance of  the  purpose  and  intention  of  the 
Constitution  and  the  law,  to  create  and  main- 


by  the  state." 

[1-3]  We  repeat,  we  must  accept  the  dec'.- 
sion  of  the  court  as  the  declaration  of  the 
legislation  and  the  requirement  of  the  Con- 
stitution of  the  state,  as  much  a  part  of  both 
as  if  expressed  in  them  (Douglass  v.  County 
of  Pike,  101  U.  S.  677,  25  L.  Ed.  968),  and  we 
are  unable  to  yield  to  the  contention  that  the 
legislation  or  the  requirement  transcends 
the  power  of  the  state,  or  in  any  way  violates 
the  Constitution  of  the  United  States.  The 
law  expressed  the  constitutional  and  legis- 
lative policy  of  the  state  to  be  that  the  com- 
pensation to  workmen  for  injuries  received 
in  their  employment  was  a  matter  of  public 
concern,  and  should  not  be  left  to  the  individ- 
ual employer  or  employ^,  or  be  dependent 
upon  or  influenced  by  the  hazards  of  contro- 
versy or  litigation,  or  inequality  of  conditions. 
There  was  an  attempt  at  the  accommodation 
of  the  new  policy  to  old  conditions  in  the  con- 
cession to  employers  to  deal  directly  with 
their  employ^,    but    there   was   precaution 
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against  failure  in  the  ^provision  of  section  22 
giving  discretion  to  the  commission  to  with- 
draw the  concession.  After  a  few  years'  ex- 
perience, that  discretion  was  turned  into  a 
duty,  and  by  the  amendment  of  March  20, 
1917,  the  concession  was  taken  away  from 
those  employers  who  Indemnified  themselves 
by  insurance.  Tills  was  considered  necessary 
to  execute  the  policy  of  the  state,  and  we  are 
unable  to  yield  to  the  contention  that  proper- 
ty rights  or  contract  rights  had  accrued 
against  it  To  assert  that  the  first  steps  of 
a  policy  make  it  immutable  is  to  assert  that 
imperfections  and  errors  in  legislation  become 
constitutional  rights.  This  is  a  narrow  con- 
ception of  sovereignty.  It  is,  however,  not 
new  and  we  have  heretofore  been  invoked 
to  pronounce  Judgment  upon  it  Complying, 
we  said  that  an  exercise  of  public  policy 
cannot  be  resisted  because  of  conduct  or  con- 
tracts done  or  made  upon  the  fbith  of  former 
exercises  of  it  upon  the  ground  that  its  later 
exercises  deprive  of  property  or  invalidate 
those  contracts.  Louisville  &  Nashville  Rail- 
road Co.  V.  Mottiey,  219  U.  S.  467,  31  Sup.  Ct 
265,  65  L.  Ed.  297,  34  L.  R.  A«  (N.  S.)  67L 

We  are  not  disposed  to  extend  the  discus- 
sion. Indeed,  we  think  the  case  is  in  narrow 
compass.  We  are  not  called  upon  to  contro- 
vert the  right  to  insure  against  contingent 
losses  or  liabilities,  or  to  minimize  the  value 
of  insurance  to  business  activities  and  enter- 
prises, or  discuss  the  general  power  or  want 
of  power  of  the  state  over  it  We  are  only 
called  upon  to  consider  its  relaticm  to  and 
possible  effect  upon  the  policy  of  a  workmen's 
compensation  law  and  we  can  readily  see  that 
it  may  be,  as  it  is  said  the  experience  of  Ohio 
demonstrated,  inimical  to  that  policy  to  per- 
mit the  erection  of  an  interest  or  a  power 
that  may  be  exerted  against  it  or  its  subsid- 
iary provisions.    Tills  was  the  view  of  the 
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Supreme  Court  of  the  state,  and  by  It  the 
court  Justified  the  power  conferred  upon  and 
exercised  by  the  commission.    See  Mountain 
Timber  Co.  v.  Washington,  supra. 
Judgment  affirmed. 

•STO 

•The  CHIEF  JUSTICE,  concurring. 

To  compel  an  employer  to  insure  his  em- 
ployg  against  loss  from  Injury  sustained  in 
the  course  of  the  employment  without  refer- 
ence to  the  negligence  of  the  employ^  and  at 
the  same  time  to  prohibit  the  employer  from 
insuring  himself  against  the  burden  thus  im- 
posed, it  seems  to  me,  if  originally  considered, 
would  be  a  typical  illustration  of  the  taking 
of  property  without  due  process  and  a  vio- 
lation of  the  equal  protection  of  the  law. 

But  in  view  of  the  decision  in  Mountain 
Timber  Co.  v.  Washington,  243  TJ.  S.  219,  37 
Sup.  Ct  260,  61  L.  Ed.  6S5,  Ann.  Cas.  1917D, 
642,  sustaining  the  constitutionality  of  a  law 
of  the  state  of  Washington  which  necessarily 
excluded  the  possibility  of  the  insurance  by 
the  employer  of  the  burden  in  favor  of  his  em- 
ployes, which  the  statute  in  that  case  impos- 
ed, I  do  not  think  I  am  at  liberty  to  consider 
the  subject  as  an  original  question,  but  am 
constrained  to  accept  and  apply  the  ruling 
in  that  case  made,  and  for  that  reason  I  con- 
cur in  the  Judgment  now  announced. 

Mr.  JusUce  McREYNOLDS  dissents. 


(254  U.  8.  370) 

rj!NNEAPOLIS,  ST.  P.  &  8.  S.  M.  RY.  CO.  V. 
WASHBURN  LIGNITE  COAL  CO. 

(Argued  Jan.  29,  1920.    Decided  Dec  20, 

1920.) 

No.  55. 

Courts  ^=»394(I5)— State  deolsloa  as  to  ear- 
rlor't  rates  held  not  to  authorize  writ  of 
error  of  United  Statee  Supreme  Court. 

Where  an  injunction  restraining  a  carrier 
from  charging  more  than  the  rate  permitted  by 
state  statute  was  affirmed  by  the  United  States 
Supreme  Court,  without  prejudice  to  reopen- 
ing the  case  after  trial  of  the  rates,  and  there- 
after the  rate  was  held  confiscatory  by  the 
United  States  Supreme  Court,  and  the  injunc- 
tion dismissed,  a  decision  by  the  state  Su- 
preme Court,  hi  a  subsequent  suit  by  the  car- 
rier to  recover  from  the  shipper  the  difference 
between  the  statutory  rate  and  a  reasonable 
rate  while  the  injunction  was  in  force,  denying 
the  relief  prayed  for,  because  there  was  no 
contract  to  pay  such  difference,  because  the 
injunction  was  not  accompanied  by  bonds  to 
protect  the  carrier,  and  was  not  conditioned  on 
such  payments  to  the  carrier,  if  the  rate  was 
thereafter  found  confiscatory,  and  because  the 
shipper  was  no  more  responsible  than  the  car- 
rier for  the  situation,  did  not  uphold  the  stat- 
utory  rate  as  such,  so  as  to  deny   the  car- 


rier's contention  that  It  was  contrary  to  Const. 
Amend.  14,  and  even  if  the  grounds  of  the  de- 
cision, which  were  broad  enough  to  sustain  it, 
were  not  well  taken,  they  were  not  without  sub- 
stantial support,  and  did  not  involve  such  a 
federal  question  as  authorized  writ  of  error  by 
the  United  States  Supreme  Court  under  Judi- 
cial Code,  t  237  (Comp.  St.  t  1214). 

In  Error  to  the  District  Court,  Sixth  Judi- 
cial District,  State  of  Nortb  Dakota. 

Action  by  the  Minneapolis,  St  Paul  & 
Sault  Ste.  Marie  Railway  Company  against 
the  Washburn  Lignite  Coal  Company  to  re- 
cover compensation  for  carriage  ot  coal,  in 
addition  to  the  compensation  demanded  and 
paid  when  the  service  was  rendered.  A  judg- 
ment for  the  defendant  was  afilrmed  by  the 
Supreme  Court  of  North  Dakota  (168  N.  W. 
684),  and  plaintiff  brings  error.  Writ  of 
error  dismissed. 

•3T1 

*John  Ia  ESrdall,  of  Minneapolis,  Bilnn.,  for 
plaintiff  in  error. 

Andrew  Miller  and  Alfred  Zuger,  both  of 
Bismarck,  N.  D.,  for  defendant  in  error. 

Mr.  Justice  VAN  DEVANTEB  deUvered 
the  opinion  of  the  Court  This  was  an  ac- 
tion by  a  railroad  company  against  a  ship- 
per, for  whom  it  had  carried  many  carloads 
of  coal  between  points  in  the  state  of  North 
Dakota,  to  recover  for  that  service  a  com- 
pensation in  addition  to  what  was  demanded 
and  paid  when  the  service  was  rendered. 
Judgment  went  against  the  carrier  In  the 
court  of  first  instance,  and  again  in  the  Su- 
preme Court  of  the  state  (168  N.  W.  684) ; 
and  this  writ  of  error  was  sued  out  on  the 
theory  that  the  judgment  upheld  and  gave 
effect  to  a  local  rate  statute  which  the  car- 
rier was  contending  was  repugnant  to  the 
due  process  of  law  clause  of  the  Fourteenth 
Amendment  If  this  theory  is  not  right,  the 
writ  of  error  must  be  dismissed,  for  It  is 
without  other  support.  See  section  237,  Judi- 
cial Code,  as  amended  by  Act  Sept.  6,  1916, 
c.  448,  39  Stat  726  (Comp.  St  S  1214). 

To  show  what  was  Involved  and  decided  it 
is  necessary  to  refer  with  some  particularity 
to  a  prior  litigation  out  of  which  the  present 
case  arose. 

In  1907  the  state  of  North  Dakota,  by  an 
act  of  its  Legislature  prescribed  a  schedule  of 
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maximum  rates  for  carry*ing  coal  in  carload 
lots  between  points  within  the  state  (chapter 
51,  Laws  1907) ;  and  this  and  other  carriers 
refused  to  put  the  schedule  into  effect  SViits 
for  injunctions  against  further  disobedience 
were  brought  by  the  state  in  its  Supreme 
Court  and  the  carriers  defended  on  the 
ground  that  the  schedule  was  confiscatory 
and  therefore  in  conflict  with  the  due  pro- 
cess of  law  clause  of  the  Fourteenth  Amend- 
ment.   On  the  hearing  that  court  sustained 
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the  schedule  and  directed  that  the  Injunc- 
tions issue.  State  v.  N.  P.  Ry.  Co.,  19  N.  D. 
45  and  57,  120  N.  W.  869,  25  L.  R.  A.  (N.  S.) 
1001.  The  carriers  brought  the  cases  to  this 
court  on  writs  of  error  and  it  affirmed  the 
Judgments,  but  did  so  without  prejudice  to 
the  right  of  the  carriers  to  reopen  the  cases 
if  an  adequate  trial  of  the  schedule  in  the 
future  enabled  them  to  prove  that  it  was 
confiscatory.  N.  P.  Ry.  v.  N.  D.,  216  U.  S. 
579,  581,  30  Sup.  Ct.  423,  54  L.  Ed.  624. 
Mandates  to  that  effect  issued  and  the  state 
court  modified  its  Judgments  accordingly.  In 
obedience  to  the  injunctions  the  carriers  then 
put  the  schedule  into  effect  in  accordance 
with  local  laws  (Rev.  Code  1905,  U  4339- 
4342) ;  that  is  to  say,  they  printed  and  filed 
coal  tariffs  based  on  the  maximum  rates 
named  in  the  schedule  and  gave  public  notice 
of  their  purpose  to  apply  those  tariffs.  After 
trying  the  schedule  for  a  year  or  more  the 
carriers  presented  in  the  state  court  petitions 
wherein  they  told  of  the  trial  made,  asserted 
their  ability  and  readiness  to  prove  that  the 
schedule  was  confiscatory,  and  prayed  per- 
mission to  do  so.  The  petitions  were  enter- 
tained, proofs  were  taken,  and  on  a  hearing 
the  schedule  was  sustained  and  the  existing 
injunctions  continued.  State  v.  N.  P.  R.  Co., 
26  N.  D.  438,  145  N.  W.  135.  On  writs  of 
error  prosecuted  by  the  carriers  those  Judg- 
ments were  reversed  by  this  court,  because 
the  proofs  satisfied  it  that  the  schedule  was 
not  adequately  remunerative,  and  the  cases 
were  remanded  for  further  proceedings  not 
inconsistent  with  the  opinion.  Nor.  Pac.  Ry. 
V.  N.  D.,  236  U.  S.  585,  35  Sup.  Ct.  429,  59 
L.  Ed.  735,  L.  R.  A.  1917r,  1148,  Ann.  Cas. 
1916A,  1.  On  receiving  the  mandates  the 
«tate  court  set  aside  its  Judgments  and  dis- 
missed the  cases.** 
The  injunctions  in  those  cases  were  award- 
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•ed  without  ^taking  any  bond  and  without  im- 
posing any  terms  or  conditions  other  than 
Teserving  to  the  carriers,  as  before  shown,  a 
right  to  reopen  the  cases  and  again  attack 
the  schedule  after  subjecting  it  to  a  fair 
trial.  When  this  right  was  exercised  the  cAv- 
tiers  did  not  ask  a  suspension  of  the  injunc- 
tions pending  a  hearing  and  decision,  and 
the  injunctions  remained  in  force  until  the 
cases  were  dismissed.  Neither  at  the  time 
of  the  dismissal  nor  at  any  prior  stage  of  the 
proceedings  was  there  any  order  saving  or 
securing  to  the  carriers  a  right  to  demand  or 
collect  additional  compensation  in  respect  of 
shipments  whereon  the  schedule  rate  was 
•demanded  and  paid  while  the  injunctions 
were  effective. 

The  shipments  as  to  which  additional  com- 
pensation is  sought  in  the  present  case  were 
tnade  while  the  injunction  against  this  car- 
rier was  in  force;  that  is  to  say,  after  the 
schedule  was  sustained  by  the  first  Judgments 
and  before  it  was  adjudged  unremuneraUve 
a  result  of  the  attack  made  after  it  had 


been  in  effect  for  a  year  or  more.  At  the 
time  of  the  shipments  the  carrier  demanded 
and  the  shipper  paid  the  maximum  rate 
named  in  the  schedule,  it  being  the  duly  filed 
and  published  rate.  The  carrier  did  not  then 
protest  that  it  was  entitled  to  more ;  nor  did 
the  shipper  engage  to  pay  more. 

In  suing  for  further  compensation  the  car- 
rier took  the  position  that  the  schedule  wais 
confiscatory  and  therefore  invalid  under  the 
Fourteenth  Amendment;  that  the  coal  was 
carried  at  the  schedule  rate  because  the 
injunction  in  the  prior  litigation  compelled 
it ;  that  the  schedule  ultimately  was  adjudg- 
ed unremunerative  and  invalid  and  the  in- 
junction dissolved;  and  that  in  these  cir- 
cumstances there  arose  an  obligation  on  the 
part  of  the  shipper  to  pay  an  additional  sum, 
such  as  with  that  already  paid  would  amount 
to  a  reasonable  compensation. 

The  Supreme  Court  of  the  state  put  its 
Judgment  against  the  carrier  on  the  following 
grounds : 
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*1.  There  was  no  contract,  express  or  im- 
plied, on  the  part  of  the  shipper  to  pay  any 
rate  other  than  that  shown  in  the  tariff  filed 
and  published  according  to  law — ^the  court 
saying  on  this  point: 

'IdanifeBtly,  if  shippers  cannot  rely  upon  the 
rates  as  so  published  and  filed,  the  requirement 
of  publication  becomes  a  mere  trap  for  the 
unwary.  In  our  Judgment,  it  is  wholly  im- 
proper, in  the  absence  of  dear  allegations  of 
the  rendition  of  services  under  a  distinct  pro- 
test, for  a  court  to  find  that  a  shipper  had,  in 
effect,  undertaken  conditionally  to  pay  accord- 
ing to  a  rate  different  from  that  published  in 
compliance  with  the  statute." 

2.  The  injunction,  in  obedience  to  which 
the  schedule  was  put  into  effect  and  main- 
tained during  the  period  covered  by  the  ship- 
ments, was  awarded  without  taking  any  bond 
or  imposing  any  terms  or  conditions  for  the 
security  of  the  carrier ;  and  in  these  circum- 
stances the  damage  arising  from  the  injunc^ 
tion  was  danmum  absque  injuria,  for  which 
no  recovery  could  be  had — ^the  court  citing  on 
this  point  Russell  v.  Farley,  105  U.  S.  433, 
437-438  (26  L.  Ed.  1060) S  and  saying: 

"In  reality  the  plaintiff's  [carrier's]  whole  case 
seems  properly  hinged  upon  the  real  meaning 
and  effect  of  the  first  decree  of  the  United 
States  Supreme  Court.  The  matter  that  was 
settled  in  that  suit  [meaning  by  that  decree] 
was  the  right  of  the  state  to  an  injunction,  and 
it  was  found  that  the  state  was  entitled  to  the 
relief  sought.  Neither  the  state  court  nor  the 
United  States  Supreme  Court  saw  fit  to  impose 


^See  also  Meyers  v.  Block,  120  U.  8.  206,  211.  7 
Sup.  Ct.  626,  80  L.  Bd.  842;  Lawton  r.  Green,  64 
N.  Y.  826,  880;  Palmer  ▼.  Foley,  71  N.  Y.  106,  108; 
City  of  St.  Louis  T.  St  Louis  Oas  Ught  Co.,  82 
Mo.  848,  855;  Hayden  r.  Keith,  82  Minn.  277,  278, 
20  N.  W.  19S;  Scheck  y.  Kelly  (C.  C.)  95  Fed.  941- 
Arkadelpbia  Milling  Co.  y.  St  Louis  Southwestern 
Ry.  Co.,  249  U.  S.  184,  146,  88  Sup.  Ct  287,  «B  L.  Bd. 
617. 
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any  teroiB  or  conditions.  •  •  •  The  error  in 
the  plaintiff's  [carrier's]  contention  inheres*  in 
the  failure  to  recognize  the  injunction  as  being 
the  continuing  expression  of  the  court  until 
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such  time  as  it  *may  be  modified  or  dissolved 
by  a  new  judgment  or  decree.  During  such 
time  it  is  impossible  that  there  could  have  been 
any  other  measure  of  the  rights  and  obliga- 
tions of  the  parties  than  that  provided  in  the 
decree  itself.  ♦  ♦  ♦  When  that  court  finally 
dissolved  the  injunction,  it  did  not  reverse  its 
prior  judgment,  nor,  it  seems  to  us,  did  it 
profess  to  give  to  the  carriers  any  rights  with 
respect  to  past  shipments  that  did  not  exist  at 
the  time  they  were  made.  These  rights  were 
governed  by  the  former  decree." 

3.  The  principle  that  one  who  has  been 
unjustly  enriched  at  the  expense  of  another 
may  be  made  to  respond  to  the  latter  was 
witliout  application,  for  here  the  shipper 
was  responsible  in  no  greater  degree  for  what 
occurred  than  was  the  carrier. 

The  opinion  rendered  by  that  court  shows 
that  it  did  not  uphold  or  give  effect  to  the 
statutory  rate  as  such,  but  rested  its  deci- 
sion on  other  independent  grounds  which 
appeared  to  it  to  preclude  a  recovery  by  the 
carrier.  These  grounds  are  broad  enough  to 
sustain  the  judgment,  and,  if  not  well  taken, 
are  not  without  substantial  support.  See 
Enterprise  Irrigation  District  v.  Farmers 
Mutual  Canal  Co.,  243  U.  S.  157,  163-165,  37 
Sup.  Ct  318,  61  L.  Ed.  644.  Some  may  pos- 
sibly involve  federal  questions,  but  under  the 
jurisdictional  statute,  as  amended  in  1916, 
they  are  not  such  as  entitle  the  carrier  to  a 
review  of  the  judgment  on  a  writ  of  error. 

Writ  of  error  dismissed. 


CK4  U.  8.  176) 

MINNEAPOLIS,  ST.  P.  &  8.  8.  M.  RY.  CO. 
V.  C.  L.  MERRICK  CO. 

(Argued  Jan.  29,  1920.    Decided  Dec.  20, 

1920.) 

No.  15. 

Courts  ^s»394(l5)— State  court  decision,  that 
dissolution  of  injunction  by  United  States 
Supreme  Court  did  not  prevent  collection  of 
excess  rates,  held  not  reviewable. 

In  a  suit  by  a  shipper  to  recover  freight 
collected  by  the  carrier  in  excess  of  the  rate 
permitted  by  a  state  statute  on  shipments  made 
prior  to  the  granting  of  an  injunction  against 
charging  more  than  the  statutory  rate,  which 
injunction  was  thereafter  affirmed  by  the  Unit- 
ed States  Supreme  Court,  without  prejudice  to 
reopening  the  question,  if  the  rate  proved  con- 
fiscatory in  practice,  a  decision  by  the  state  Su- 
preme Court  that  a  subsequent  decisiou  of  the 
United  States  Supreme  Court,  finding  the  rate 
confiscatory  and  ordering  the  dissolution  of  the 
injunction,  did  not  determine  that  the  statutory 
rate  was  invalid  when  the  shipments  were 
made,   which   decision   was   based   on   a  prior 


United  States  Supreme  Court  decision  settling 
the  question  as  to  the  effect  of  a  similar  hold- 
ing, cannot  be  reviewed  on  writ  of  error. 

In  Error  to  the  District  Court  of  the  Sixth 
Judicial  District  of  the  State  of  North  Da- 
kota. 

Action  by  the  C.  Lu  Merrick  Company 
against  the  Minneapolis,  St.  Paul  &  Sault 
ate.  Marie  Railway  Company  to  recover 
charges  exacted  by  the  carrier  in  excess  of 
the  rate  fixed  by  state  statute.  A  judgment 
for  defendant  was  reversed  by  the  Supreme 
Court  of  North  Dakota,  with  a  direction  to 
award  the  plaintiff  the  amount  claimed  (35 
N.  D.  331,  leO  N.  W.  140),  and  defendant 
brings  error.     Writ  of  error  dismissed. 

Mr.  John  L.  Erdall,  of  Minneapolis,  Minn., 
for  plaintiff  in  error. 

Messrs.  Andrew  Miller  and  Alfred  Zuger, 
both  of  Bismarck,  N.  D.,  for  defendant  in  er- 
ror. 

Mr.  Justice  VAN  DBVANTER  deUvered 
the  opinion  of  the  Court 

This  is  a  companion  case  to  Minneapolis, 
St.  Paul  &  Sault  Ste.  Marie  Ry.  Co.  v.  Wash- 
bum  Lignite  Coal  Co.,  254  U.  S.  370,  41  Sup. 
Ct.  140,  65  L.  Ed.  — ,  just  decided  and  was 
brought  by  a  shipper  to  recover  charges  ex- 
acted in  excess  of  the  statutory  rate.  The 
shipments  were  made  prior  to  the  first  judg- 
ment in  the  injunction  suit,  when  the  carrier 
was  refusing  to  give  effect  to  the  schedule; 
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and  the  excess  was  paid  under  pro*test  and 
because  the  carrier  would  not  deliver  the 
coal  on  payment  of  the  statutory  rate.  In 
the  trial  court  there  was  a  judgment  against 
the  shipper,  and  this  was  reversed  by  the  Su- 
preme Court  with  a  direction  to  award  the 
shipper  the  amount  claimed.  Merrick  Co.  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  35  N. 
D.  331,  160  N.  W.  140.  The  carrier  prose- 
cutes this  writ  of  error. 

The  pleadings,  the  opinion  of  the  Supreme 
Court,  and  the  briefis  in  this  court,  show  that 
the  only  controversy  in  that  court  was  over 
the  meaning  and  effect  of  the  first  judgment 
in  the  injunction  suit  as  affirmed  by  this 
court  "without  prejudice,"  etc.  On  the  part 
of  the  shipper  it  was  insisted  that  that  judg- 
ment finally  and  conclusively  determined  the 
validity  of  the  statutory  rate  in  respect  of 
the  period  preceding  its  rendition;  and  on 
the  part  of  the  carrier  it  was  insisted  that 
the  judgment  was  interlocutory  merely  and 
was  entirely  superseded  and  held  for  naught 
by  the  subsequent  judgment  of  this  court  in 
the  later  proceeding.  The  court  sustained 
the  shipper's  contention  and  rejected  that  of 
the  carrier,  saying: 


iir 


The  fallacy  in  respondent's  [carrier's]  con- 
tention, as  we  view  it,  lies  in  the  unwarranted 
assumption  that  the  latter  judgment  relates 
back  and  supersedes  the  first.    When  respond- 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndexM 
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eDt  [carrier]  applied  for  and  was  granted  leave 
to  make  a  new  showing  as  to  the  confiscatory 
character  of  the  statutory  rates,  it  amounted 
in  legal  effect  to  the  commencement  of  a  new 
action  to  determine  a  new  issue;  to  wit,  wheth- 
er as  applied  to  and  in  the  light  of  facts  suh- 
$equenily  arinngf  such  statutory  rates  are  con- 
fiscatory. The  case  was  not  reopened  for  the 
purpose  of  relitigating  the  issues  formerly  de- 
cided, nor  was  the  former  decree  in  any  way 
affected.  This  is  made  dear  by  die  recent  de- 
cision of  the  Supreme  Ck>urt  in  Missouri  y. 
Chicago,  B.  &  Q.  R.  Co.,  241  U.  S.  633.' 


»» 


In  support  of  that  ylew  the  court  quoted 
portions  of  the  opinion  in  the  case  dted,  In- 
dudlng  the  following: 

"In  a  rate  case  where  an  assertion  of  con- 
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fiscation  was  *not  upheld  because  of  the  weak- 
ness of  the  facts  supporting  it,  the  practice 
came  to  be  that  the  decree  rejecting  the  daim 
and  giving  effect  to  the  statute  was,  where  it 
was  deemed  the  situation  justified  it,  qualified 
as  'without  prejudice,'  not  to  leave  open  the 
controversy  as  to  the  period  with  which  the 
decree  dealt,  and  which  it  concluded,  but  in  or- 
der not  to  prejudice  rights  of  property  in  the 
future  if  from  future  operation  and  changed 
conditions  arising  in  such  future,  it  resulted 
that  there  was  confiscation.  And  the  same  lim- 
itation arising  from  a  solicitude  not  to  unduly 
restrain  in  the  future  the  operation  of  the  law 
came  to  be  applied  where  the  asserted  confisca- 
tion was  held  to  be  established.  In  other 
words,  the  decree  enjoining  the  enforcement 
of  the  statute  in  that  case  was  also  qualified  as 
without  prejudice  to  the  enforcement  of  the 
statute  in  the  future  if  a  change  in  conditions 
arose.  *  *  *  A  complete  illustration  of  the 
operation  of  the  qualification  is  afforded  by  the 
North  Dakota  case,  just  cited  L216  U.  S.  579], 
since  in  that  case  as  a  result  of  the  qualifica- 
tion 'without  prejudice,'  the  case  was  subse- 
quently reopened,  and  upon  a  consideration  of 
new  conditions  arising  in  such  future  period, 
a  different  result  followed  [236  U.  S.  585]  from 
that  which  had  been  previously  reached." 

When  we  have  in  mind  the  question  which 
the  Supreme  Court  was  called  on  to  decide, 
and  did  decide,  and  the  fact  that  the  ques- 
tion was  no  longer  an  open  one  in  this  court, 
as  is  shown  by  our  opinion  in  the  Missouri 
Case  (241  U.  S.  533,  36  Sup.  Ct.  716,  60  L. 
Ed.  1148),  it  is  apparent  that  this  writ  of  er- 
ror is  without  any  adequate  basis. 

Writ  of  error  dismissed. 


(IM  U.  8.  ttO) 

MARSHALL  v.  PEOPLE  OF  STATE  OF 

NEW  YORK. 

(Submitted  Oct  12,  1920.    Decided  Dec.  20, 

1»2U.) 

No.  294. 

I.  States  ^s»IIO  ^  New  York,  as  sovereign 
state,  has  priority  over  unsecureil  creditors. 

Under  the  New  York  Constitution,  adopting 
the  provisions  of  the  common  law,  as  construed 


by  the  highest  court  of  that  state,  the  state 
succeeded  to  the  prerogative  of  the  sovereign 
of  Great  Britain  to  have  debts  due  the  state 
paid  before  unsecured  claims  of  other  creditors 
were  payable,  regardless  of  any  state  statute 
making  its  claims  a  lien. 

2.  Courts  «s>359,  365— Whether  state  priority 
Is  prerogative  right  Is  quesden  of  local  law, 
concluded  by  state  deolslcii. 

Whether  the  priority  in  payment  of  claims 
due  it  over  unsecured  claims  due  other  creditors 
enjoyed  by  the  state  of  New  York  is  a  preroga- 
tive right  or  merely  a  rule  of  administration 
is  a  matter  of  local  law,  so  that  the  decisions 
of  the  highest  court  of  the  state  that  it  is  a 
prerogative  right  are  conclusive  on  the  United 
States  courts. 

3.  States  «=s>l  10— Priority  of  state  extends  to 
property  of  nonresident  debtors  therein. 

The  prerogative  right  of  the  state  of  Ne^ 
York  to  have  its  claims  paid  from  the  assettf 
of  a  debtor  before  unsecured  claims  of  other 
creditors  extends  to  ail  property  of  the  debtor 
within  its  borders,  whether  the  debtor  is  a 
resident  or  a  nonresident. 

4.  Receivers  ^=»  1 53— Priority  attaches  to  prop- 
erty in  hands  of  receiver  appointed  by  fed- 
eral court. 

The  prerogative  right  of  a  state  to  have 
claims  due  it  paid  from  the  assets  of  the  debtor 
within  the  state  before  unsecured  claims  of 
other  creditors  applies,  whether  the  property 
is  in  the  possession  of  the  debtor  or  In  custody 
of  the  court,  and  is  therefore  enforceable 
against  property  in  the  hands  of  a  receiver  ap- 
pointed by  a  federal  court  within  tiie  state. 

5.  Receivers  ^=»78— Application  for  payment 
from  receiver's  funds  proper  remedy  to  en- 
force state's  priority. 

Where  the  state  could  not  issue  a  warrant 
for  the  amount  of  the  tax  due  it,  on  the  levy 
of  which  a  lien  would  attach  on  the  debtor's 
property,  under  Tax  Law  N.  Y.  {  201,  because 
the  property  was  in  the  hands  of  a  receiver  ap- 
pointed by  a  federal  court  within  the  state, 
an  application  by  the  state  to  the  court  ap- 
pointing the  receiver  for  payment  of  the  debt 
was  the  proper  remedy. 

6.  Reoelvers  ^=»  1 53— Priority  Is  payment  not 
strictly  a  '*lien/'  but  equivalent  to  one. 

The  prerogative  right  of  the  state  to  have 
the  amount  due  it  for  license  fees  paid  from 
the  assets  of  the  debtor  before  unsecured 
claims  of  other  creditors,  though  the  state 
statute  did  not  make  such  fees  a  lien  on  tn<^ 
debtor's  property,  is  not  an  express  lien  on  the 
property,  but  is  equivalent  to  an  equitable 
lien,  and  is  a  lien  within  the  broad  sense  of 
that  term,  which  includes  preferred  or  privi- 
leged claims  given  by  statute  or  by  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  JLien.J 

7.  Courts  <&=»372(l)— State  prerogative  right 
at  common  law  enforceable  In  federal  courts. 

The  fact  that  the  prerogative  right  ot  the 
state  to  preferred  pajrment  of  its  claims  rests 
on  the  common  law,  independently  of  any  stat- 
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ute,  does  not  affect  the  right  of  enforcement 
of  such  claim  in  the  federal  courts. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Conrt  of  Appeals  for  the  Second  Cir- 
cuit 

Suit  in  equity  by  William  L.  Sweet  Jr.. 
against  the  All  Package  Grocery  Stores  Com- 
pany. A  decree  denying  the  petition  of  the 
People  of  the  State  of  New  York  to  have  cer- 
tain debts  due  it  payable  as  preferred  claims 
out  of  the  assets  in  the  hands  of  H.  Snowden 
Marshall,  as  receiver  of  the  defendant  com- 
pany, was  reversed  by  the  Circuit  Court  of 
Appeals  (262  Fed.  727),  and  the  receiver 
brings  certiorari.    Affirmed. 

•881 

^Messrs.  A.  S.  Gilbert  and  Francis  Gilbert 
both  of  New  York  City,  and  William  J. 
Hughes,  of  Washington,  D.  C,  for  petitioner. 

Messrs.  Cortland  A.  Johnson  and  Robert  P. 
Beyer,  both  of  New  York  City,  for  the  People 
of  State  of  New  York. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

On  December  4,  1917,  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York  appointed  H.  Snowden  Marshall 
general  receiver  of  the  property  of  the  All 
Package  Grocery  Stores  Company,  a  corpora- 
tion organized  under  the  laws  of  Delaware, 
but  having  a  place  of  business  and  property 
in  the  state  of  New  York.  The  latter  state 
asked  to  have  certain  debts  due  to  it  declared 
payable  as  preferred  claims  out  of  the  assets 
in  the  hands  of  the  receiver.  These  debts 
consisted  of  (a)  amounts  due  for  annual  fran- 
chise taxes  assessed  under  section  1S2  of  the 
New  York  Tax  Law  (Consol.  Laws,  c.  60) ;  and 
(b)  amounts  due  for  license  fees  or  taxes  for 
the  privilege  of  doing  business  within  the 
state,  assessed  under  section  181  of  that 
law,  and  payable  but  once.  The  state  as- 
serted in  its  claim: 

'*That  said  taxes  accrued  and  became  a  lien 
on  all  the  property  of  defendant  corporation, 
pursuant  to  the  provisions  of  the  Tax  Law  of 
the  state  of  New  York,  prior  to  the  appoint- 
ment of  a  receiver  herein." 
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The  District  Court  held  that  both  *classes 
of  claims  were  taxes,  but  that  the  lien  creat- 
ed by  section  197  of  the  Tax  Law  applied 
only  to  annual  franchise  taxes,  and  that  no 
provision  of  the  law  gave  a  lien  for  license 
taxes  until  a  levy  was  made  therefor.  It  ac- 
cordingly allowed  the  preference  as  to  the 
amounts  due  for  annual  franchise  taxes,  and 
denied  it  as  to  the  amounts  due  for  license 
taxes.  Upon  appeal  by  the  state,  the  Circuit 
Court  of  Appeals  held  that,  independently  of 
specific  statutory  provisions,  the  law  of  New 
York  as  declared  by  its  courts  gave  to  the 
state  as  sovereign  a  lien  or  priority  for  pay- 
ment of  taxes  over  unsecured  creditors,  that 
this  priority  was  a  prerogative  right,  not  a 
mere  rule  of  administration,  and  that  it  ap- 


plied, therefore,  in  the  federal  courts.  Sweet 
V.  All  Package  Grocery  Stores  Co.  (C.  C.  A) 
262  Fed.  727.  The  case  came  here  on  writ  of 
certiorari.  Marshall  v.  People  of  the  State  of 
N.  Y.,  252  U.  S.  577,  40  Sup.  Ct  396,  64  L.  Ed. 
725.  The  propriety  of  allowing  to  the  state 
a  preference  as  to  amounts  due  for  the  an- 
nual franchise  taxes  is  admitted  by  the  re- 
ceiver. No  question  of  the  relative  priority  of 
the  state  and  the  United  States  is  involved. 
Nor  does  any  question  arise  as  to  priority  of 
the  state  over  Incumbrances.  The  single 
question  is  presented  whether  the  state  of 
New  York  has  priority  in  payment  out  of  the 
general  assets  of  the  debtor  over  other  cred- 
itors whose  claims  are  not  secured  by  act 
of  the  parties  nor  accorded  a  preference,  by 
reason  of  their  nature,  by  the  state  Legisla- 
ture or  otherwise. 

[1]  At  common  law  the  crown  of  Great 
Britain,  by  virtue  of  a  prerogative  right  had 
priority  over  all  subjects  for  the  payment  out 
of  a  debtor's  property  of  all  debts  due  it  The 
priority  was  effective  alike  whether  the  prop- 
erty remained  in  the  hands  of  the  debtor,  or 
had  been  placed  in  the  possession  of  a  third 
person,  or  was  in  custodia  legis.  The  prior- 
ity could  be  defeated  or  postponed  only 
through  the  passing  of  title  to  the  debtor's 
property,  absolutely  or  by  way  of  lien,  before 
the  sovereign  sought  to  enforce  his  right 
Giles  V.  Grover,  9  Bing.  128,  139.  157,  183. 
In  re  Henley  &  Co.,  9  Ch.  D.  469.    Compare 
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United  States  v.  *National  Surety  Co.,  254  U. 
S.  73,  41  Sup.  Ct  29,  65  L.  Ed.  — ,  decided 
by  this  court  November  8,  1920.  The  first 
Constitution  of  the  state  of  New  York  (adopt- 
ed in  1777)  provided  that  the  common  law  of 
England,  which  together  with  the  statutes 
constituted  the  law  of  the  colony  on  April 
19,  1775,  should  be  and  continue  the  law  of 
the  state,  subject  to  such  alterations  as  its 
Legislature  might  thereafter  make.  This 
provision  was  embodied,  in  substance,  in  the 
later  Constitutions.  The  courts  of  New  York 
decided  that,  by  virtue  of  this  constitutional 
provision,  the  state,  as  sovereign,  succeeded 
to  the  crown*8  prerogative  right  of  priority, 
and  that  the  priority  was  not  limited  to 
amounts  due  for  taxes,  but  extended  alike  to 
all  debts  due  to  the  state ;  e.  g.,  to  amounts  due 
on  a  general  deposit  of  state  fuuds  in  a  bank. 
Matter  of  Carnegie  Trust  Co.,  151  App.  Dlv. 
606, 136  N.  Y.  Supp.  466 ;  Id.,  206  N.  Y.  390,  09 
N.  E.  1096,  46  L.  R.  A.  (N.  S.)  260.  This  pri- 
ority has  been  enforced  by  the  courts  of  New 
York  under  a  great  variety  of  circumstances 
in  an  unbroken  series  of  cases  extending  over 
more  than  half  a  century.i    It  has  been,  en- 


^  See,  in  addition  to  cases  cited  in  the  text.  Mat- 
ter of  Receivership  of  Columbian  Insurance  Co... 
3  Abb.  Dec.  (N.  T.)  239,  242  (1866);  Centra]  Tmst 
Co.  T.  New  York  City  ft  Northern  R.  R.  Co.,  Ua 
N.  T.  260.  259,  18  N.  B.  92,  1  L.  R.  A.  260  (t88S); 
Matter  of  Atlas  Iron  Construction  Co.,  19  App. 
Div.  415,  419.  46  N.  T.  Supp.  467  (1897);  Nieder- 
stein.   154  App.  Dlv.  238.  246»  Itt  N.  T.   Supp. 
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forced  as  a  ri£^t  and  not  as  a  mle  of  admin- 
istration. 

This  priority  arose  and  exists  independent- 
ly of  any  statute.  The  Legislature  has  never, 
in  terms,  limited  its  scope;  and  the  courts 
have  rejected  as  unsound  every  contention 
made  that  some  statute  before  them  for  con- 
struction had,,  by  implication,  effected  a  re- 
peal or  abridgement  of  the  priority.^  The 
only  changes  of  the  right  made  by  statute 
have  been  by  way  of  enlarging  its  scope  in 
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•certain  cases.  Thus,  while  by  the  common 
law  of  England  (King  [in  aid  of  Braddock]  v. 
Watson,  3  Price,  6)  and  by  that  of  New  York 
(Wise  V.  L.  &  C.  Wise  Co.,  153  N.  Y.  607,  611, 
47  N.  B.  788)  the  priority  does  not  obtain 
over  a  specific  lien  created  by  the  debtor  be- 
fore the  sovereign  undertakes  to  enforce  its 
right,  the  Legislature  of  New  York  extended 
the  prerogative  right,  so  as  to  give  certain 
taxes  priority  over  prior  incumbrances.  An 
extension  of  this  nature  is  found  in  section 
197  of  the  Tax  Law  which  declares  in  respect 
to  the  annual  franchise  tax,  that — 

"Such  tax  shall  be  a  lien  upon  and  bind  all 
the  real  and  personal  property  of  the  corpora- 
tion, joint-stock  company  or  association  lia- 
ble to  pay  the  same  from  the  time  when  it  is 
payable  until  the  same  is  paid  in  full." 

By  reason  of  that  provision  the  annual 
franchise  tax  takes  priority  over  incumbranc- 
es on  the  corporate  property.  New  York  Ter- 
minal Co.  V.  Gaus,  204  N.  Y.  612,  98  N.  E.  11. 
Under  the  earlier  law  a  debt  for  franchise  tax- 
es was  not  "a  tedhnical  lien  on  specific  prop- 
er^** and  had  been  ordered  paid  out  of  mon- 
eys in  receivers'  hands.  Central  Trust  Co.  v. 
New  York  CJity  &  Northern  R.  R.  CJo.,  110  N. 
Y.  260,  269,  18  N.  E.  92,  1  L.  R.  A.  260.  In 
the  case  at  bar  the  District  Judge  relied  upon 
section  197  as  Justifjring  him  in  giving  prior- 
ity for  the  claim  for  annual  franchise  taxes ; 
and  in  denying  priority  for  the  claim  for  11- 
oense  fees,  because  in  respect  to  the  latter  no 
corresponding  provision  is  to  be  found  in  the 
Tax  Law.  But  he  had  no  occasion  to  seek 
statutory  support  for  the  priority  sought  by 
the  state;  since  here  it  does  not  seek  to  dis- 
place any  prior  lien.  It  asks  merely  to  have 
its  prerogative  right  enforced  against  prop- 
arty  <m  which  there  is  no  prior  lien  and  upon 
which  it  is  impossible  to  levy,  because  the 
property  has  been  taken  out  of  the  hands  of 
the  debtor  and  placed  in  the  custody  of  the 
court  for  purposes  of  protection  and  distri- 
bution. 

[2-5]  Whether  the  priority  enjoyed  by  the 
state  of  New  York  is  a  prerogative  right  or 
merely  a  rule  of  administration  is  a  matter 
of  local  law.    Being  such,  the  decisions   of 


145 


•885 


(19U);  Matter  of  Wesley,  166  App.  Diy.  403.  405, 
141  N  T.  Supp.  1081  (1913);  People  ▼.  Surety  Co., 
1S8  App.  Diy.  647.  660.  144  N.  T.  Supp.  201  (1918) ; 
Mixter  V.  Mohawk  Clothing  Oo.,  Inc.  (Sup.)  166  N. 
T.  Supp.  647  (1916). 

>8ee  Matter  of  Niedentein,  164  App.  Dlv.  238, 
U4,  S46,  188  N.  T.  Supp.  962;  Matter  of  Wesley,  156 
App.  DtT.  403,  406,  141  N.  T.  Supp.  103L 

il  Sxxp.Oe.-10 


the  ^highest  court  of  the  state  as  to  the  exist- 
ence of  the  right  and  its  incidents  will  be  ac- 
cepted by  this  court  as  conclusive.  CJompare 
Lewis  y.  Monson,  151  U.  S.  545,  549,  14  Sup. 
Gt  424,  38  L.  Ed.  265;  St  Anthony  Falls 
Water  Power  Co.  v.  Water  Commissioners, 
168  U.  S.  349,  358,  18  Sup.  Ct.  157,  42  L.  Ed. 
497 ;  Archer  v.  Greenville  Gravel  Co.,  233  U. 
S.  60,  68,  69,  34  Sup.  Ct.  567,  58  L.  Ed.  850 ; 
Guffey  v.  Smith.  237  U.  S.  101,  113,  35  Sup. 
Ct.  526,  59  L.  Ed.  856.  The  priority  of  the 
state  extends  to  all  property  of  the  debtor 
within  its  borders,  whether  the  debtor  be  a 
resident  or  nonresident  and  whether  the 
property  be  in  his  possession  or  in  custodia 
legis.  The  priority  is  therefore  enforceable 
against  the  property  in  the  hands  of  a  receiv- 
er appointed  by  a  federal  court  within  the 
state.  Duryea  v.  American  Woodworlcing 
Machine  Co.  (C.  C.)  133  Fed.  329 ;  Conl^lin  v. 
United  States  Shipbuilding  Co.  (C.  C.)  148 
Fed.  129,  130.  Compare  Franklin  Trust  Co. 
T.  New  Jersey,  181  Fed.  769,  104  C.  C.  A.  629 ; 
Washington-Alaska  Bank  v.  Dexter  Horton 
National  Bank  (C.  C.  A.)  263  Fed.  304.  For 
a  receiver  appointed  by  a  federal  court  takes 
property  subject  to  all  liens,  priorities,  or 
privileges  existing  or  accruing  under  the  laws 
of  the  state.  In  the  case  at  bar  a  warrant 
for  the  amount  of  the  license  tax  might  have 
issued  but  for  the  appointment  of  the  receiver, 
and  if  the  levy  had  been  made  it  would  have 
become,  under  section  201  of  the  Tax  Law,  a 
lien  on  all  the  property  of  the  company  from 
"the  time  an  actual  levy  shall  be  made  by 
virtue  thereof."  Since  the  prerogative  right 
of  the  state  could  not  be  enforced  by  levy 
and  seizure,  an  application  to  the  court  for 
payment  of  the  debt  due  was  the  appropriate 
remedy.  In  re  Tyler,  149  U.  S.  164,  184,  13 
Sup.  Ct  785,  37  L.  Ed.  689. 

[6, 7]  The  state's  right  to  be  paid  out  of  the 
assets  prior  to  other  creditors  does  not,  as 
pointed  out  in  In  re  Tyler,  supra  (quoting 
Greeley  r.  Provident  Savings  Bank,  98  Mo. 
458, 11  S.  W.  980),  arise  from  an  express  lien 
on  the  assets  existing  at  the  time  they  passed 
into  the  receiverll  hands.  State  v.  Rowse, 
40  Mo.  586,  592 ;  George  v.  St  Louis  Cable 
&  Western  Railway  Co.  (0.  C.)  44  Fed.  117, 
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118;  Hamilton  *v.  David  C.  Beggs  Co.  (C.  C.) 
171  Fed.  157 ;  Coy  v.  Title  Guarantee  &  Trust 
Co.  (D.  C.)  212  Fed.  520.  523 ;  Id.,  220  Fed.  90, 
135  C.  C.  A.  58,  L.  R.  A.  1915E,  211.  The 
right  of  priority  has  been  likened  to  an  equi- 
table lien.  State  v.  Rowse,  supra.  The  anal- 
ogous preference  In  payment  given  to  claims 
for  labor  by  state  statutes,  and  to  which  the 
Bankruptcy  Act  gives  priority,  have  been  de- 
scribed as  being  "tantamount"  to  a  lien.  In 
re  Laird,  109  Fed.  550,  555,  48  C.  O.  A.  538 ; 
In  re  Bennett,  153  Fed.  673,  677,  82  C.  C.  A. 
531.  The  priority  is  a  lien  in  the  broad  sense 
of  that  term  which  includes  'those  preferred 
or  privileged  claims  given  by  statute  or  by 
admiralty  hiw."    2  Bouvier,  Law  Diet  (15th 
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Ed.  1883)  88.  Tbe  prerogative  right  of  the 
state  resembles  the  privilege  accorded  by  the 
dvll  law  of  Louisiana  to  certain  classes  of 
debts  which  It  was  assumed  in  Burdon  Cen- 
tral Sugar  Refining  Co.  v.  Payne,  167  U.  S. 
127,  17  Sup.  a.  764,  42  L.  Ed.  105,  would  be 
enforced  against  property  in  the  custody  of  a 
receiver  appointed  by  a  federal  court.  The 
fact  that  the  right  rests  on  the  common  law 
independently  of  any  statute,  does  not,  of 
course,  affect  the  right  of  enforcement  in  the 
federal  courts. 

City  of  Richmond  v.  Bird,  249  U.  S.  174,  39 
Sup.  Ct  186,  63  L.  Ed.  543,  relied  upon  by 


the  petitioner  is  not  in  point  The  dty  sought 
there  in  vain  to  have  taxes  declared  payable 
out  of  the  bankrupt's  assets  in  preference  to 
the  claim  of  the  landlord  thereon  which  was 
secured  by  a  specific  lien  arising  upon  dis- 
traint. This  court  held  that  the  dty  did  not 
have  such  superior  right  since  neither  the 
laws  of  the  United  States  nor  those  of  Vir- 
ginia accorded  audi  priority.  Here  it  ia  not 
sought  to  gain  priority  over  a  lien  existing 
at  the  time  when  the  receiver  was  appointed, 
and  the  priority  over  unsecured  creditors  is 
granted  by  the  common  law  of  New  York. 
Afilrmed* 


MEMORANDUM  DECISIONS 

Disposed  of  at  October  Term,  1920 


(2S4  U.  8.  615) 

No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS. Dec.  6,  1920.  See,  also,  41  Sup.  Ct.  60; 
254  U.  S.  280,  41  Sup.  Ot.  146.  65  L.  Ed.  — . 
Mr.  S.  P.  Freeling,  of  Oklahoma  City,  Okl.. 
for  State  of  Oklahoma.  Messrs.  C.  W.  Tay- 
lor, of  Austin,  Tex.,  and  Orville  Bullington 
and  A.  H.  Carrigan,  both  of  Wichita  Falls, 
Tex.,  for  State  of  Texas.  Order.  The  receiver 
is  hereby  authorized  and  directed  to  make  the 
following  payments  and  to  charge  the  same  as 
expenses  of  the  receivership:  To  Nagel  &  Kir- 
by  the  sum  of  seven  thousand  five  hundred 
dollars  as  compensation  for  services  heretofore 
rendered  by  them  as  counsel  and  attorneys  for 
the  receiver;  to  McKenney  &  Flannery  the 
sum  of  fifteen  thousand  dollars  on  account  of 
services  r^idered  by  them  as  attorneys  for  the 
receiver;  and  to  Frederic  A.  Delano  the  sum 
of  twent7-five  thousand  dollars  on  account  of 
his  services  as  receiver. 


(154  U.  8.  280) 

No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  ▼.  The  STATE  OF  TEX- 
AS. Dec  6,  1920.  See,  also,  254  U.  S.  615, 
41  Sup.  Ct  146,  65  L.  Ed.  — .  Mr.  S.  P.  Free- 
ling,  of  Oklahoma  City,  Okl.,  for  State  of  Okla- 
homa. Messrs.  C.  W.  Taylor,  of  Austin,  Tex., 
and  Orville  Bullington  and  A.  H.  Carrigan, 
both  of  Wichita  Falls,  Tex.,  for  State  of  Texas. 
Order.  Upon  consideration  of  the  motion  of 
the  General  Oil  Company,  filed  herein  Novem- 
ber 15,  1020,  for  an  order  authorizing  Frederic 
A.  Delano,  Esq.,  receiver  herein,  to  return  to 
said  company  certain  lands  claimed  under  pat- 
ents from  the  State  of  Texas,  and  the  consent 
of  T.  P.  Roberts  and  R.  S.  Allen,  owners  of 
patented  lands,  filed  on  the  date  last  mentioned, 
and  the  response  of  the  receiver  to  said  motion 
filed  November  20,  1920.  It  is  ordered  that 
said  receiver  do  return  to  said  General  Oil 
Company  one  certain  well  known  by  receiver's 
number   one   hundred   and   seventy-six    (176), 


which  lies  south  of  the  south  edge  of  the  sand 
bed  of  the  Red  River,  as  it  was  on  the  first  day 
of  April,  1920  (marked  generally  by  the  border 
line  of  vegetation  along  the  edge  of  the  flood 
plain),  together  with  the  land  appurtenant 
thereto  lying  to  the  south  of  the  south  edge  of 
the  sand  bed  of  said  river,  and  the  structures, 
equipment,  and  material  pertaining  to  said 
well,  and  the  net  proceeds  of  the  production 
thereof  that  have  come  to  the  hands  of  said 
receiver,  less  operating  expenses  and  reserva- 
tions, upon  terms  that  said  General  Oil  Com- 
pany comply  with  the  provisions  contained  in 
the  order  of  this  court  made  June  7,  1920,  re- 
specting the  return  of  certain  lands  lying  south 
of  the  south  edge  of  the  sand  bed  of  said  river 
which  were  on  the  first  day  of  April,  1920,  in 
the  possession  of  persons  claiming  under  pat- 
tents  from  the  State  of  Texas,  and  not  included 
in  the  river  bed  lands  as  in  said  order  defined. 
It  is  further  ordered  that  except  as  herein 
above  granted  the  motion  of  said  General  Oil 
Company  for  the  return  of  lands,  filed  Novem- 
ber 15,  1920,  be,  and  it  is  hereby,  denied. 

(254  U.  8.  CI4) 
No.  61.  Ada  0.  MONGRAIN,  plaintiff  in  er- 
ror, v.  W.  H.  AARON  et  al.  Dec  6.  1920.  In 
error  to  the  Supreme  Court  of  the  State  of 
Oklahoma.  For  opinion  below,  see  174  Pac. 
755.  Mr.  Preston  A.  Shinn,  of  Pawhuska,  OkL, 
for  plaintiff  in  error.  Messrs.  Nathan  B.  Wil- 
liams, of  Washington,  D.  C,  for  defendants  fai 
error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  c.  448^  sec  2,  89  Stat  726 
(Comp.  St.  t  1214). 

(254  U.  &  W) 

No.  162.    The  UNITED  STATES  of  America, 

plaintiff  in  error,  v.  Theodore  RAY.    Dec  6, 

1920.    In   error  to  the  District  Court  of  the 

United   States  for  the  District  of  Wyoming. 
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(41  Sup.Ct.) 

Mr.  W.  L.  Frierson,  Solicitor  Oeneral,  of  Wash- ,  for   petitionerB.    Messrs.   Thomas   J.    Spellacy 
ingtoo,    D.    C,    for    the    United    Stotes.    Dis- 


missed, on  motion  of  Mr.  Solictor  General  Fri- 
erson  for  the  plaintiff  in  error. 


(2S4  U.  8.  6U) 

No.  197.  Louis  WUNDER,  plaintiff  in  error, 
V.  The  UNITED  STATES  of  America.  Dec. 
6,  1920.  In  error  to  the  District  Court  of  the 
United  States  for  the  District  of  Maryland. 
Messrs.  George  Louis  Eppler  and  Fuller  Bar- 
nard, Jr.,  both  of  Cumberland,  Md.,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 
United  States. 

PER  CURIAM.  Affirmed  upon  the  authority 
of  Hamilton  v.  Kentucky  Distilleries  &  Ware- 
house Company,  251  U.  S.  146,  40  Sup.  Ct.  106, 
64  L.  Ed.  194;  Ruppert  y.  Caffey,  251  U.  S. 
264,  40  Sup.  Ct  141,  64  L.  Ed.  260. 

(|M  U.  8.  664) 

No.  350.  CLARK  COUNTY  NATIONAL 
BANK,  plaintiff  in  error,  v.  The  COMMON- 
WEALTH of  Kentucky.  Dec.  6,  1920.  In  er- 
ror to  the  Court  of  Appeals  of  the  State  of 
Kentucky.  For  opinion  below,  see  187  Ky.  151, 
219  S.  W.  175.  Mr.  D.  L.  Pendleton,  of  Win- 
chester, Ky.,  for  plaintiff  in  error.  Dismissed 
with  costs,  on  motion  of  plaintiff  in  error. 

(164  V.  8.  650) 

No.  683.  PRODUCERS  COKE  COMPANY, 
petitioner,  y.  McKEEFRY  IRON  COMPANY. 
Dec  6,  1920.  For  opinion  below,  see  267  Fed. 
22.  Messrs.  W.  J.  Brennen,  of  Pittsburgh, 
Pa.,  and  W.  J.  Sturgis  and  S.  J.  Morrow,  both 
of  Uniontown,  Pa.,  for  petitioner.  Messrs. 
Samuel  McClay  and  William  M.  Robinson,  both 
of  Pittsburgh,  Pa.,  for  respondent.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit denied. 

(t64  U.  8.  627) 

No.  606.  Arthur  J.  DAHN,  petitioner,  y. 
Walker  D.  HINES,  Director  General  of  Rail- 
roads. Dec.  6,  1920.  For  opinion  below,  see 
267  Fed.  106.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  granted. 

(SM  U.  8.  660) 

No.  611.  WESTERN  UNION  TELEGRAPH 
COMPANY,  petitioner,  y.  LOUISVILLE  & 
NASHVILLE  RAILROAD  COMPANY.  Dec. 
6,  1920.  For  opinion  below,  see  268  Fed.  4. 
Messrs.  Alexander  Pope  Humphrey,  of  Louis- 
yille,  Ky.  (Rush  Taggart  and  Francis  R.  Stark, 
both  of  New  York  City,  and  W.  Overton  Har- 
ris, Edward  P.  Humphrey,  and  William  W. 
Crawford,  all  of  Louisville,  Ky.,  of  counsel), 
for  petitioner.  Messrs.  Helm  Bruce,  Henry  L. 
Stone,  and  Edward  8.  Jouett,  all  of  Louisville, 
Ky.,  for  respondent.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied. 


im  V.  8.  660) 

No.  616.  R.  L.  AMMERMAN  et  al.,  peti- 
tioners, V.  The  UNITED  STATES.  Dec.  6. 
1920.  For  opinion  below,  see  267  Fed.  136. 
Mr.  B.  G.  McAdams,  of  Oklahoma  City,  Okl., 


and  Leonard  B.  Zeisler,  both  of  Washington, 
D.  C,  for  the  United  States.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied. 


No.  — ,  Original.  Ex  parte.  In  the  matter  of 
D.  H.  RIDDLE,  petitioner.  Dec.  13,  1020. 
Motion  for  leave  to  file  petition  for  a  writ  of 
mandamus  granted,  and  rule  to  show  cause 
awarded  returnable  Monday,  January  10  next. 

(254  U.  8.  615) 
No.  115.  Isadore  WORKIN  et  al.,  plaintiOs 
in  error,  v.  The  UNITED  STATES  of  America. 
Dec.  13,  1920.  In  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit. For  opinion  below,  see  260  Fed.  137. 
See,  also,  250  U.  S.  659,  40  Sup.  Ct.  9,  63  L 
Ed.  1194.  Messrs.  Lawrence  B.  Cohen  and  I. 
Maurice  Wormser,  both  of  New  York  City,  for 
plaintiffs  in  error.  The  Attorney  General,  for 
the  United  States. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  MacFadden  v. 
United  States,  213  U.  S.  288,  29  Sup.  Ct  490. 
53  L.  Ed.  801.  And  see  Boise  Water  Co.  v. 
Boise  City,  230  U.  S.  98,  100,  33  Sup.  Ct.  1003 
57  L.  Ed.  1409;  Chott  v.  Ewing,  237  U.  S.  197, 
35  Sup.  Ct.  571,  59  L.  Ed.  913;  Alaska  Pacific 
Fisheries  v.  Alaska,  249  U.  S.  53,  60-61.  HO 
Sup.  Ct.  208,  63  L.  Ed.  474. 

(254  U.  8.  666) 
No.  127.  Morris  ZUCKER,  plaintiff  in  error. 
V.  The  UNITED  STATES  of  America.  Dpc. 
13,  1920.  In  error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New 
York.  See,  also,  40  Sup.  Ct  685.  Mr.  Louis 
B.  Boudin,  of  New  York  City,  for  plaintiff  in 
error.  Mr.  W.  L.  Frierson,  Solicitor  General 
of  Washington,  D.  C,  for  the  United  States. 
Dismissed,  pursuant  to  the  sixteenth  rule,  on 
motion  of  Mr.  Solicitor  General  Frierson,  for 
defendant  in  error. 

(264  U.  8.  616) 
No.  140.  David  LAMAR  et  al.,  plaintiffs  in 
error,  v.  The  UNITED  STATES  of  America. 
Dec.  18,  1920.  In  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit For  opinion  below,  see  260  Fed.  561. 
See,  also,  250  U.  S.  673,  40  Sup.  Ct.  16,  63 
L.  Ed.  1200.  Mr.  Elijah  N.  Zoline,  of  New  York 
City,  for  plaintiffs  in  error.  The  Attorney  Gen- 
eral, for  the  United  States. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  MacFadden  v. 
United  States,  213  U.  S.  288,  29  Sup.  Ct  490, 
53  L.  Ed.  801.  And  see  Boise  Water  Com- 
pany V.  Boise  City,  230  U.  S.  98,  100,  33  Sup. 
Ct  1003,  57  L.  Ed.  1409;  Chott  v.  Ewing,  237 
U.  S.  197,  35  Sup.  Ct  571,  59  L.  Ed.  913;  Alas- 
ka Pacific  Fisheries  v.  Alaska,  249  U.  S.  53. 
60-61,  30  Sup.  Ct  208,  63  L.  Ed.  474. 

(264  U.  8.  «16) 

No.  164.    Truman  A.  KETCHUM,  appellant 

V.    PLEASANT   VALLEY    COAL   COMPANY 

et  al.    Dec.  18,  1920.    Appeal  from  the  United 

States  Circuit  Court  of  Appeals  for  the  Eighth 
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Circuit  For  opinion  below,  see  257  Fed.  274. 
See,  also,  250  U.  S.  668,  40  Sup.  Ct  14,  63  L. 
Ed.  1198.  Messrs.  Charles  C.  Dey  and  E.  A. 
Walton,  both  of  Salt  Lake  City,  Utah,  for  ap- 
.pellant  Messrs.  A.  C.  Ellis,  Jr.,  and  L.  F. 
Adamson,  both  of  Salt  Lake  Citjf  Utah,  for 
respondents. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  (1)  Shulthis  ▼. 
McDougal,  225  U.  S.  561,  568,  32  Sup.  Ct  704, 

56  L.  Ed.  1205;  Hull  v.  Burr.  234  U.  S.  712, 
720,  84  Sup.  Ct  892,  58  L.  Ed.  1557;  L.  &  N. 
R.  R.  Co.  V.  Western  Union  Telegraph  Co.,  237 
U.  S.  300,  302,  35  Sup.  Ct  598,  59  L.  Ed.  965; 
Delaware,  Lackawanna  &  Western  R.  R.  Co. 
T.  Yurkonis,  238  U.  S.  439,  444,  35  Sup.  Ct 
902,  59  L.  Ed.  1397;  (2)  Spencer  v.  Duplan 
Sak  Co.,  191  U.  S.  526,  530,  24  Sup.  Ct  174, 
48  L.  Ed.  287;  Devine  y.  Los  Angeles,  202  U. 
:S.  818,  333,  26  Sup.  Ct  652,  50  L.  Ed.  1046; 
St.  Anthony's  Church  ▼.  Pennsylyania  R.  R. 
•Co.,  237  U.  S.  575,  577,  578,  35  Sup.  Ct  729, 
59  L.  Ed.  1119;  Norton  v.  Whiteside,  239  U. 
S.  144,  147,  86  Sup.  Ct  97,  60  L.  Ed.  186. 

<264  U.  8.  616) 

No.  232.  Benjamin  HOROWITZ  et  al.,  plain- 
tiffs in  error,  v.  The  UNITED  STATES  of 
America.  Dec.  13,  1920.  In  error  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Second  Circuit.  For  opinion  below,  see  262 
Fed.  48.  See,  also,  252  U.  S.  586.  40  Sup.  Ct 
S96,  64  L.  Ed.  729.  Messrs.  John  J.  Fitzgerald 
and  Elijah  N.  Zoline,  both  of  New  York  City, 
for  plaintiffs  in  error.  The  Attorney  General, 
for  the  United  States. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  MacFadden  v. 
United  States,  213  U.  S.  288,  29  Sup.  Ct  490, 
■53  L.  Ed.  801.  And  see  Boise  Water  Co.  ▼. 
Boise  City.  230  U.  S.  98,  100.  33  Sup.  Ct  1003, 

57  L.  Ed.  1409;  Chott  v.  Ewing,  237  U.  S.  197, 
35  Sup.  Ct  671,  59  L.  Ed.  913;  Alaska  Pacific 
Fisheries  v.  Alaska,  249  U.  S.  53,  60-61,  39 
Sup.  Ct  208,  63  L.  Ed.  474. 

<2S4  U.  8.  666) 

No.  402.  WiUard  B.  BBYNE,  petitioner,  t. 
Helen  F.  MARTELL,  Administratrix,  etc.  Dec. 
13,  1920.  On  petition  for  a  writ  of  certiorari 
to  the  Superior  Court  of  the  State  of  Massa- 
chusetts. For  opinion  below,  see  235  Mass. 
35,  126  N.  E.  354.  Mr.  James  T.  Loyd,  of 
Washington,  D.  C,  for  petitioner.  Dismissed 
for  the  want  of  prosecution. 


<254  U.  8.  668) 

No.  446.  Ruble  C.  CONNOR  and  her  hus- 
band, Claude  E.  Connor  et  al..  petitioners,  v. 
Mena  Kyle  ELLIOTT,  as  executrix,  etc.  Dec. 
13,  1920.  On  petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Florida. 
For  opinion  below,  see  85  South.  164.  Mr. 
William  E.  Richardson,  of  Washington,  D.  C, 
for  petitioners.  Mr.  Benjamin  Blicou,  of 
Washington,  D.  C,  for  respondent  Dismissed 
for  the  want  of  prosecution. 

<S4  V.  S.  681) 

No.  585.  LAMBERT  RUN  COAL  COM- 
PANY, appellant,  t.  The  BALTIMORE  & 
OHIO  RAILROAD  COMPANY.  Dec.  13, 
1920.    For  opinion  below,  see  267  Fed.  776. 


Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied. 

(284  U.  8.  661) 
No.  689.  Fred  LASITER.  Administrator, 
etc.,  petitioner,  y.  Walter  FERGUSON,  Dec. 
13,  1920.  For  opinion  below,  see  192  Pae.  197. 
Messrs.  C.  Dale  Wolfe,  J.  Read  Moore,  Allen 
G.  Nichols,  Geo.  C.  Crump.  S.  S.  Orwig,  and 
E.  W.  Whitney,  all  of  Wewoka,  Okl.,  for  pe- 
titioner. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Oklahoma 
denied. 

(254  U.  8.  661) 
No.  598.  FEDERAL  MINING  &  SMELTING 
COMPANY,  petitioner,  v.  STAR  MINING 
COMPANY.  Dec.  13,  1920.  For  opinion  be- 
low, see  265  Fed.  881.  Messrs.  John  A.  Mar- 
shall, of  Salt  Lake  City,  Utah,  and  Frederick 
W.  Lehmann.  of  St.  Louis.  Mo.,  for  petitioner. 
Messrs.  John  P.  Gray,  of  Coeur  d'Alene,  Idaho, 
and  James  A.  Wayne,  of  Wallace.  Idaho,  for 
respondent.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied. 


(254  U.  8.  664) 
No.  601.  CHANSLOR-CANFIELD  MID- 
WAY OIL  COMPANY  et  al.,  appellants,  v.  The 
UNITED  STATES  of  America.  Dec.  13,  1920. 
For  opinion  below,  see  266  Fed.  145.  Joint 
motion  of  Recovery  Oil  Company  and  the 
United  States  that  this  cause  be  remanded  to 
the  District  Court  of  the  United  States  for 
the  Southern  District  of  California  to  carry 
into  effect  the  settlement  of  the  case  reached 
pursuant  to  act  of  (Congress  of  February  2&, 
1920,  granted. 


(264  U.  8.  651) 
No.  606.  MOHAWK  OIL  COMPANY  et  al., 
petitioners,  v.  Mrs.  Eula  McFadin  LAYNE, 
Sole  Heir,  etc.  Dec.  13,  1920.  For  opmion 
below,  see  86  South.  322.  Messrs.  W.  P.  Hall, 
J.  D.  Wilkinson,  and  B.  F.  Roberts,  all  of 
Shreveport,  La.,  for  petitioners.  Mr.  S.  L. 
Herold,  of  Shreveport,  La.,  for  respondent  Eula 
M.  Lajme.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Louisiana 
denied. 

(264  U.  8.  628) 
No.  617.  OREGON-WASHINGTON  RAIL- 
ROAD &  NAVIGATION  COMPANY,  petition- 
er, V.  J.  B.  McGINN.  Dec  13, 1920.  For  opin- 
ion below,  see  265  Fed.  81.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  granted. 


(264  U.  8.  628) 
No.  629.  William  R.  CASTLE  et  al..  Trus- 
tees, etc.,  petitioners,  ▼.  Julia  White  CASTLE. 
Dec.  13,  1920.  For  opinion  below,  see  267 
Fed.  521.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  granted. 

(264  U.  &  628) 

No.  635.  NG  FUNG  HO,   otherwise   known 

as   Ung   Kip,   et  aL,   petitioners,   ▼.    Edward 

WHITE,  as  Commissioner  of  Immigration  for 

the   port  of   San   Francisco.    Dec   13,   1920. 
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For  opinion  below,  see  266  Fed.  765.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Oircoit  Court  of  Appeals  for  the  Ninth  Oir- 
cnit  i:ranted. 

•OM  U.  8.  617) 

No.  1.  The  UNITED  STATES  of  America, 
appellant,  v.  LEHIGH  VALLEY  RAILROAD 
COMPANY  et  al.  Dec.  20,  1020.  The  Attor- 
ney General,  for  appellant  Messrs.  John  G. 
Johnson  and  Bdgar  H.  Boles,  both  of  Philadel- 
phia, Pa.,  Everett  Warren,  of  Scranton,  Pa., 
John  Hampton  Barnes,  of  Philadelphia,  Pa., 
Allan  McCulloh  and  Elihu  Root,  Jr.,  both  of 
:New  York  City,  Frank  W.  Wheaton,  of  WUkes 
Bar  re.  Pa.,  and  Nicholas  W.  Hacker,  of  New 
York  City,  for  respondents.    Motion  to  modify 

the  decree  of  this  Court  (254  U.  S.  255,  41 
Sup.  Ct  104,  65  L.  Ed.  — )  denied. 


4254  U.  8.  661) 

No.  579.  Jessie  L.  WAYMIRE.  administra- 
trix, etc.,  petitioner,  v.  The  ATCHISON,  TO- 
PEKA  &  SANTA  Ffi  RAILWAY  COMPANY. 
Dec.  20,  1920.  For  opinion  below,  see  107 
Kan.  90,  190  Pac.  588.  Petition  for  a  writ  of 
-certiorari  to  the  Supreme  Court  of  the  State 
•of  Kansas  denied. 

4»i  U.  8.  662) 

No.  615.  W.  W.  CASEY  et  al.,  petitioners, 
^.  A.  EIKLAND  et  al.  Dec.  20,  1920,  For 
x>pinion  below,  see  266  Fed.  821.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
-cait  Court  of  Appeals  for  the  Ninth  Circuit 
•denied. 

<264  U.  8.  662) 

No.  621.  PERFECTION  DISAPPEARING 
BED  COMPANY,  Inc.,  et  al.,  petitioners,  y. 
MURPHY  WALL  BED  COMPANY  et  al. 
Dec  20,  1920.  For  opinion  below,  see  266 
Fed.  698.    Petition  for  a  writ  of  certiorari  to 


the   United   States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied. 


(254  U.  8.  662) 
No.  626.  John  HEDENSKOY,  petitioner,  v. 
ALASKA  PACKERS'  ASSOCIATION.  Dec. 
20,  1920.  For  opinion  below,  see  267  Fed. 
154.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied. 


(264  U.  8.  662) 
No.  634.  Solomon  ROTHMAN  et  al.,  peti- 
tioners, V.  The  UNITED  STATES  of  America. 
Dec.  20,  1920.  For  opinion  below,  see  270 
Fed.  81.  Petition  for  a  writ  of  certiorari  to 
the  United  States  (Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied. 


(264  U.  &  668) 
No.  637.  Adelbert  L.  SPITZER  et  al.,  as 
Spitzer-Rorick  &  Company,  petitioners,  v.  The 
BOARD  OF  TRUSTEES  FOR  THE  REQINA 
PUBLIC  SCHOOL  DISTRICT  NO.  4  Ob' 
SASKATCHEWAN.  Dec.  20,  1920.  For  opin- 
ion below,  see  267  Fed.  121.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  denied. 

(254  U.  8.  663) 
No.  639.  L.  W.  BOEHNER,  petitioner,  y. 
The  UNITED  STATES  of  America.  Dec.  20, 
1920.  For  opinion  below,  see  267  Fed.  562. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied. 

(264  U.  8.  663) 
No.  642.  Henry  BRIGGS,  petitioner,  v. 
UNITED  SHOE  MACHINERY  CORPORA- 
TION. Dec.  20,  1920.  For  opinion  below,  see 
114  AtL  538.  Petition  for  a  writ  of  certiorari 
to  the  Court  of  Errors  and  Appeals  of  the 
State  of  New  Jersey  denied. 
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(254  U.  S.  42S) 

ATWATER  V.  GUERNSEY  et  al. 

(Submitted  under  Twentieth  Rule  Dec.  14, 
1920.    Decided  Jan.  3,  1021.) 

No.  611. 

Release  ^=:> 22— Father,  releasing  son  to  sat- 
isfy rules  of  Stock  Exchange,  held  to  have  no 
enforceable  claim  in  bankruptcy. 

Where  a  father  advanced  money  to  his  son 
with  which  to  purchase  a  seat  on  a  Stock  Ex- 
change, and,  as  required  by  the  rules  of  the 
exchange,  executed  a  release  to  the  son  on 
account  of  the  advance,  and  both  parties  acted 
in  good  faith,  and  understood  that  there  was 
no  legal  obligation  on  the  son  to  repay  the 
money  advanced,  the  father  had  no  claim 
against  the  son,  enforceable  on  his  bankruptcy, 
though  the  son  had  paid  interest  on  the  amount. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Proceeding  on  the  claim  of  Edward  S.  At- 
water  against  Stephen  O.  Guernsey  and  oth- 
ers, trustees  In  bankruptcy  of  Morton  At- 
water  and  others.  An  order  expunging  the 
claim  was  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  (In  re  At- 
water,  266  Fed.  278),  and  the  claimant  brings 
certiorari.    Affirmed. 

See,  also,  254  U.  S.  624,  41  Sup.  Ct  13,  66 
L.  Ed.  — . 

Mr.  Abram  J.  Rose,  of  New  York  City,  for 
petitioner. 

Mr.  R.  Dulany  Whiting,  of  New  York  City, 
for  respondents. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  (3ourt 

This  is  an  appeal  from  an  order  expunging 
a  claim  of  the  petitioner,  Edward  Atwater, 
against  his  son,  Eliot  Atwater,  a  member  of 
the  firm  of  Atwater,  Foote  and  Sherill,  ad- 
judicated bankrupta  The  dalm  is  for  $75,000 
furnished  by  the  father  to  the  son,  to  enable 
him  to  buy  a  seat  In  the  New  York  Stock  Ex- 
change and  to  pay  his  initiation  fee.    The 

•424 

seat  was  bought  and  the  use  of  It  was  *con- 
tributed  to  the  firm  by  Eliot  Atwater,  the  seat 
remaining  his  individual  property,  as  the 
Master  and  both  Courts  have  found,  and  as 
we  see  no  reason  to  doubt  In  connection 
with  the  purchase,  as  required  by  the  rules  of 
the  Stock  Exchange,  Edward  Atwater  execut- 
ed a  release  of  all  claims  against  Eliot  At- 
water, "and  more  particularly  by  reason  of 
an  advance  of  the  sum  of  ($73,000)  Seventy- 
Three  Thousand  Dollars,  made  to  said  Eliot 
Atv\*ater,  to  enable  him,  the  said  Eliot  At- 
water, to  purchase  a  membership  in  the  New 
York  Stock  Exchange."  There  was  a  second 
release  with  a  similar  special  clause  covering 
$2,010,  to  enable  the  son  **to  pay  his  initiation 
fee  to  the  New  York  Stock  Exchange.'*    The 


,  Master  and  both  Courts  considered  the  re- 
lease a  bar  to  the  appellant's  claim. 

It  hardly  was  necessary  to  reach  that  point, 
as  it  seems  to  us  obvious  that  whatever  mora! 
obligation  was  considered  to  remain,  both 
father  and  son  understood  at  the  time  of  the 
transaction  that  no  legal  obligation  arose 
from  the  advance,  and  the  release  expressed 
the  fact.  There  is  no  doubt  that  the  release 
was  intended  to  be  an  operative  instrument^ 
at  least  so  far  as  creditors  who  were  mem- 
bers of  the  Stock  Exchange  were  concerned. 
That  being  so  It  would  be  going  very  far  to 
allow  a  cotemporaneous  parol  understanding 
to  be  shown  that  it  should  not  do  the  very 
thing  that  on  its  face  it  speciflcally  purported 
to  effect.  But  we  find  no  such  understanding. 
It  is  admitted  that  no  document  ever  was 
given  to  show  it.  The  father  testified  that  his 
son  never  agreed  to  repay  the  money  and  that 
nothing  was  said  about  repayment;  the  son 
testified  that  he  understood  that  there  was 
no  claim  against  himself  legally.  It  is  true, 
no  doubt,  and  natural  that  he  should  have 
considered  that  there  was  a  moral  obligation, 
and  in  pursuance  of  it  Interest  was  paid  to 
the  father  until  the  bankruptcy.  It  Is  true, 
also,  that  father  and  son  in  their  testimony 
use  some  phrases  that  favored  the  present 

•425 

claim.  But  we  are  satisfied  that,  *at  the  time, 
the  release  was  given  in  good  faith,  and 
meant  what  it  said  without  equivocation  or 
reserves.  It  is  unnecessary  to  consider 
whether  the  Circuit  Court  of  Appeals  were 
successful  in  distinguishing  Sterling  v.  Chap- 
in,  185  N.  Y.  3d5,  78  N.  E.  158,  from  the  pres- 
ent case,  on  the  assumption  that 'the  parties 
attempted  to  qualify  the  release.  More  need 
not  be  said  to  show  that  the  decree  should 
he  affirmed. 
Decree  affirmed. 


(254  U.  8.  489> 
BRACHT  V.  SAN  ANTONIO  A,  A.  P.  RY.  CO. 

(Argued  and  Submitted  Dec.  16,  1920.     De- 
cided Jan.  3,  1921.) 

No.  iia 

Commeroe  ^s»33— Federal  statute  and  inter- 
state  tariffs  not  applicable  to  Intrastate  ship- 
ment, though  delivering  carrier  issued  new  In- 
terstate bill  of  lading. 

Where  a  carrier  issued  a  bill  of  lading  for 
transportation  of  goods  to  a  poiot  within  the 
state  on  the  line  of  another  carrier  without 
notice  or  reason  to  suppose  that  the  shipment 
would  pass  beyond  the  destination  specified, 
but  the  other  carrier  took  up  the  bill  of  lading 
and  issued  a  new  one  covering  transportation 
to  a  point  in  another  state,  the  provisions  of 
the  Interstate  Commerce  Act  (Comp.  St,  ( 
8563  et  seq.)  or  the  tariff  schedules  for  inter- 
state shipments  permitting  change  of  destina- 
tion did  not  apply  as  a  matter  of  federal  law^ 
80  as  to  malse  the  first  carrier  liable  for  dam- 
age beyond  the  original  point  of  destination. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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DIBECTOB  OBNERAL  OF  RAILROADS  T.  VISCOSE  CO. 
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On  Writ  of  Certiorari  to  tbe  Kansas  City 
Court  of  Appeals  of  the  State  of  Missouri. 

Action  by  A.  L.  Bracht  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
A  Judgment  for  plaintifT  was  reversed  by  the 
Kansas  City  Court  of  Appeals  (200  Mo.  App. 
656,  209  S.  W.  579),  and  plaintiff  brings  cer- 
tiorari  Affirmed. 

Mr.  L  N.  Watson,  of  Kansas  City,  Mo.,  for 
petitioner. 

Messrs.  Samuel  Herrick,  of  Washington, 
O.  C,  and  R.  J.  Boyle,  of  San  Antonio,  Tex., 
for  respondent 

Mr.  Justice  McREYNOLDS  deliyered  the 
opinion  of  the  Court 

June  10,  1918,  the  petitioner  delivered  to 
respondent  railway  company  at  Ingleside, 
Tex.,  a  carload  of  vegetables  consigned  to 
iUmself  at  Dallas,  Tex.,  a  point  off  its  lines, 
where  he  Intended  to  sell  them.  He  accept- 
ed a  bill  of  lading  upon  the  face  of  which 
was  plainly  printed :   "For  use  only  between 

•480 

points  within  the  State  of  Texas."  *It  con- 
tained no  reference  to  a  diversion  or  reshlp- 
ment;  and  the  record  discloses  no  rule  or 
regulation  by  the  state  statutes  or  authorities 
on  that  subject 

The  car  moved  over  respondent's  road  to 
Waco  and  then  over  the  Missouri,  Kansas  & 
Texas  Railway  to  Dallas,  where  It  appears 
to  have  arrived  promptly  with  contents  in 
good  condition.  Upon  petitioner's  request, 
made  after  such  arrival,  the  Missouri,  Kan- 
sas &  Texas  Railway  forwarded  the  car  to 
Kansas  City  over  its  own  Unes,  took  up  the 
original  bill  of  lading,  and  issued  an  inter- 
state one  acknowledging  receipt  of  the  vege- 
tables at  Dallas.  When  the  car  reached  Kan- 
sas City  the  contents  were  In  bad  condition, 
and  thereupon  petitioner  sued  respondent  as 
the  initial  carrier  claiming  a  right  to  re- 
■coY&c  damages  under  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act  (34 
Stat  684,  c.  8591  [Comp.  St  H  8604a, 
8604aa]). 

The  court  below  held  that  the  provisions  in 
Interstrtc  tariffs  permitting  reconslgnment 
•or  chuiige  of  destination  did  not  apply; 
that  the  carrier  only  agreed  to  trans- 
port to  Dallas  and  was  not  liable  for  damage 
sustained  beyond  that  point. 

Respondent's  contract  appears  to  have  re- 
lated only  to  a  movement  between  points  in 
the  same  state.  It  had  no  notice  or  reason 
to  suppose  that  the  freight  would  pass  beyond 
the  destination  specified.  The  original  un- 
•dertaking  was  an  intrastate  transaction, 
subject,  of  course,  to  any  applicable  rules 
and  regulations  prescribed  by  state  author- 
ity. The  record  discloses  none;  and  we  are 
unable  to  say  as  a  matter  of  federal  law  that 
the  tariff  schedules  for  interstate  shipments 
-or  the  provisions  of  the  Interstate  Commerce 


[Act  (Comp.  St  (  8563  et  seq.)  omstltuted 
part  of  the  agreement.  The  general  principles 
announced  in  Gulf,  Colorado  &  Sante  F6 
Ry.  Co.  V.  Texas,  204  U.  S.  403,  411,  27  Sup. 
Ct.  360,  61  L.  Ed.  540,  are  applicable.  R.  R. 
Commission  of  Ohio  v.  Worthington,  225 
U.  S.  101,  32  Sup.  Ct  653,  56  L.  Ed.  1004. 
Texas  &  New  Orleans  R.  R.  Co.  v.  Sabine 
Tram  Co.,  227  U.  S.  Ill,  83  Sup.  Ct  229,  57 
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Ia  Ed.  442,  and  similar  cases  are  not  *con- 
troUing.  They  involved  controversies  con- 
cerning carriage  between  points  In  the  same 
state  which  was  really  but  part  of  an  inter- 
state or  foreign  movement  reasonably  to  be 
anticipated  by  the  contracting  parties — a 
recognized  st^  towards  a  destination  out- 
side the  state.  The  distinctions  are  elucidat- 
ed in  Texas  &  N.  O.  R.  R.  Co.  v.  Sabine  Tram 
Co.  Here  neither  shipper  nor  respondent  had 
in  contemplation  any  movement  beyond  the 
point  specified,  and  the  contract  between 
them  must  be  determined  from  the  original 
bill  of  lading  and  the  local  laws  and  regula- 
tions. 
Affirmed. 


(SM  U.  8.  4M) 
DIRECTOR  GENERAL  OF  RAILROADS  et 
at.  V.  VISCOSE  CO. 

(Argued  Dec.  S,  1920.    Decided  Jan.  8,  1921.) 

No.  424. 

I.  Railroads  ^=>5i/2,  New,  vol.  6A  Key-No. 
Series— Action  of  Director  General  of  Rail- 
roads In  changing  freight  tariff  schedule  held 
to  be  treated  as  if  taken  by  carrier. 

Though  the  power  to  suspend  classifica- 
tions  or  regulattons  issued  by  the  President 
was  taken  from  the  Interstate  Commerce  Com- 
mission by  the  Federal  Control  Act  (Comp.  St. 
1918,  Comp.  St.  Ann.  Supp.  1919,  SS  3115%a- 
311.5%  p),  the  power  over  them  after  hearing 
remained,  and  the  power  to  suspend  was  re- 
stored by  Transportation  Act  Feb.  28,  1920, 
and  the  action  of  the  Director  General  of  Rail- 
roads on  January  28,  1920,  in  filing  a  supple- 
ment to  the  freight  tariff  schedule,  effective 
February  29,  1920,  may  be  treated  as  if  taken 
by  a  carrier  in  passing  on  the  jurisdiction  of 
the  courts  to  annul  such  change  without  resort 
being  had  to  the  commission. 

2.  Commerce  ^=989  —  Change  of  freight  tar- 
iffs to  Indnde  artificial  silk  in  prohibited 
dass  held  not  within  Jurisdiction  of  courts, 
but  of  interstate  Commeroe  Commission; 
"ciaesiflcatlon." 

A  proposed  change  in  a  carrier's  tariffs, 
so  as  to  cancel  the  published  classification  and 
rates  on  artificial  silk,  and  include  it  among 
articles  that  would  not  be  accepted  for  ship- 
ment, constituted  a  change  of  classification,  or 
of  regulation  affecting  classifications,  and  un- 
der Interstate  Commerce  Act,  §§  1,  3,  6,  13,  15 
(Comp.  St.  K  8563,  subd.  4,  8565,  8569,  8581, 
8583,  subd.  2),  the  exclusive  initial  jurisdiction 
to  suspend  or  annul  such  proposed  change  was 
in  the  Interstate  Commerce  Commission,  and 


4S=9For  other  cases  see  same  topio  and  KBY-NUMBBR  In  all  Key-Numbered  DiaesU  and  Indexes 
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not  in  the  courts,  as  "classification/'  in  car- 
rier rate-makini:  practice,  is  grouping  or  asso- 
ciating in  a  designated  list  of  commodities, 
which  because  of  their  inherent  quality  or  val- 
ue, or  of  the  risks  involved  in  shipment*  or 
because  of  the  manner  or  volume  in  which  they 
are  shipped  or  loaded,  and  the  like,  may  justly 
and  conveniently  be  given  similar  rates. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Classi- 
fication.] 

Mr.  Justice  McKenna,  Mr.  Justice  Van  De- 
vanter,  Mr.  Justice  Pitney,  and  Mr.  Justice  Mc- 
Reynolds,  dissenting. 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit 

Suit  by  the  Viscose  Company  against  the 
Director  General  of  Railroads  and  others. 
From  a  Judgment  for  complainant,  defend- 
ants appealed  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  which  certified  a  ques- 
tion to  the  Supreme  Court  Question  an- 
swered in  the  negative. 

See,  also,  263  Fed.  726. 

Messrs.  Henry  Wolf  Bikle,  Theodore  W. 
Reath,  and  F.  M.  Rivinus,  all  of  Phila- 
delphia, Pa.,  and  Frederic  D.  McKenney,  of 
Washington,  D.  C,  for  carriers. 

Mr.  Harold  S.  Shertz,  of  Philadelphia,  Pa., 
for  Viscose  Co. 

Mr.  Justice  CIiARKE  delivered  the  opinion 
of  the  Court 

Silk,  artificial  and  natural,  had  been  ac- 
cepted by  the  railway  carriers  of  the  country 
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for  transportation  as  ♦freight  for  many  years 
prior  to  the  action  which  gave  rise  to  the 
question  which  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  has  certified  herein  to 
this  Court  and  it  had  been  classified  in  tariffs 
as  first  class.  On  January  21, 1920,  Walker  D. 
Hines,  as  Director  General  of  Railroads,  au- 
thorized an  amendment  or  supplement  to  the 
appropriate  freight  tariff  schedule  so  as  to 
cancel  the  published  classification  and  rates 
on  such  silk  and  to  so  amend  rule  3  of  "Con- 
solidated Fright  Classification  No.  1"  as  to 
include  it  among  the  articles  "that  will  not 
be  accepted  for  shipment." 

On  the  28th  of  January,  1920,  the  supple- 
ment thus  authorized  was  filed  with  the  In- 
terstate Commerce  Commission,  to  become 
effective  on  the  29th  day  of  February  follow- 
ing, and  if  no  other  action  had  been  taken  the 
result  would  have  been  to  have  excluded  such 
silks  from  shipment  as  freight  after  the  ef- 
fective date,  for  after  that  date  there  would 
not  have  been  any  published  rate  applicable 
to  them. 

The  appellee,  the  Viscose  Company,  is  an 
extensive  manufacturer  of  artificial  silk,  80 
per  cent  of  which  **it  maintains"  must  be 
shipped  as  freight,  and,  claiming  that  it 
would  Buffer  great  and  irreparable  damage 


if  the  supplement  to  the  tariff  proposed  by 
the  appellants  were  allowed  to  become  effec- 
tive, on  February  26th,  three  days  before  it 
would  have  taken  effect,  the  company  applied 
for  and  obtained  a  temporary,  and  later  on  a 
permanent  injunction  from  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  restraining  the  Di- 
rector General  of  Railroads  and  the  other  ap- 
pellants: 


it. 


(1)  From  patting  into  effect  and  enforcing 
the  provisions  of  the  said  supplement  No.  2 
to  'Consolidated  Freight  Classification  No.  1. 
designed  to  cancel  the  existing  classification  of 
artificial  silk  as  a  commodity  of  freight,'  and 
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♦"(2)  From  refusing  to  accept  from  the  Vis- 
cose Company  artificial  or  fibre  silk  for  trans- 
portation under  classifications  which  existed 
prior  to  the  effective  date  of  said  supplement 
or  under  such  other  classification  as  may  be 
put  into  effect  thereafter.' 


n 


An  appeal  from  the  District  Court  carried 
the  case  to  the  Circuit  Court  of  Appeals, 
which  certifies  to  this  court  the  question: 

"Did  the  District  Court  have  jurisdiction  to 
decide  the  matter  raised  by  the  complainant's 
bill  and  thereupon  to  annul  the  said  action  of 
the  Director  General  of  Railroads  and  enjoin 
the  carriers  from  complying  therewith?" 

Appellants  contend  that  exclusive  initial 
Jurisdiction  over  the  controversy  here  in- 
volved is  in  the  Interstate  Commerce  Com- 
mission and  that  the  appellees  should  have 
applied  to  that  tribunal  for  relief.  It  is 
argued  that  the  proposed  supplement  strik- 
ing silks  from  the  first  class  in  the  tariffs 
filed  was  a  change  in  classification  and  that 
the  change  in  rule  3,  adding  them  to  the  list 
of  commodities  which  would  not  be  accept- 
ed for  shipment  as  freight  was  a  change  of 
regulation  and  that  over  the  reasonableness 
of  both  of  these  the  Interstate  Conmierce 
Commission  is  given  exclusive  initial  juris- 
diction by  sections  1,  3,  6, 13  and  15  of  the  In- 
terstate Commerce  Act  (34  Stat  684,  as 
amended  36  SUt  539  [Comp.  St  if  8563, 
subd.  4,  8565,  8569,  8581,  8583,  subd.  2]). 

On  the  other  hand,  it  is  argued  by  the  ap- 
pellees that  for  a  common  carrier  to  exclude 
a  commodity  from  the  tariffs  and  to  refuse 
to  accept  it  for  shipment  is  neither  classifi- 
cation nor  regulation,  and  that  an  attempt  to> 
do  such  a  thing  presents  a  question  of  law 
for  the  courts — that  exclusion  Is  not  dassifl- 
cation   nor  regulation. 

Section  1  of  the  Interstate  Commerce  Act 
makes  It  the  duty  of  all  carriers  subject  to  it» 
provisions  to  provide  and  furnish  transpor- 
tation upon  reasonable  request  therefor, 
**  ♦  ♦  ♦  to  establish,  observe  and  enforce 
just  and  reasonable  classifications  of  prop- 
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erty  for  trans*portation  •  •  •  and  just 
and  reasonable  regulations  and  practices  af- 
fecting classification,  rates  or  tariffs    •    •    •• 
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and  all  other  matters  relating  to  or  connect- 
ed wltli  the  receiving,  handling,  transport- 
ing, storing  and  delivery  of  property."  86 
Stat.  539,  545,  546  (Comp.  St.  {  8563,  snhd.  4). 

Section  3  of  the  act  makes  it  unlawful  for 
any  carrier  to  subject  "any  particular  de- 
scription of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect 
whatsoever."    24  Stat  879.  380  (section  8565). 

Section  6  requires  every  carrier  to  print 
and  file  with  the  commission  schedules  in 
form  prescribed,  showing  the  classification  of 
freight  in  force  and  any  rules  or  regulations 
which  in  any  wise  change,  affect  or  determine 
the  value  of  the  service  rendered  to  the  ship- 
fter.    34  Stat  584,  586  (section  8569). 

Section  13  gives  to  any  person  or  corpora- 
tion the  right  to  apply  to  the  commission  for 
relief  on  accoimt  of  "anything  done  or  omit- 
ted to  be  done"  by  any  conunon  carrier  sub- 
ject to  the  provisions  of  this  act  '*ln  contra- 
vention of  the  provisions  thereof."  86  Stat 
^9,  550  (section  8581). 

And  section  15  declares  that  whenever 
there  is  filed  "a  new  individual  or  Joint  das- 
fiification  or  any  new  individual  or  Joint  regu- 
tatiaa  or  practice"  the  conunission  shall  have 
power  to  suspend  the  operation  of  such  sched- 
file,  classification,  regulation  or  practice  until, 
upon  complaint  or  upon  its  own  initiative,  an 
Investigation  shall  be  made,  and  if  the  pro- 
posed classification  or  regulation  is  found  to 
he  unreasonable  or  otherwise  in  violation  of 
the  act,  the  commission  may  find  what  will 
be  Just  and  reasonable  In  the  premises  and 
may  require  the  carrier  thereafter  to  conform 
to  iU  finding.  86  Stat  539,  552  (section  8583, 
aubd.  2). 

[1]  The  power  to  suspend  classifications 
or  regulations  when  issued  by  the  President 
was  taken  away  from  the  Interstate  Com- 
merce (Commission  by  the  "Act  to  Provide  for 
the  Oiieration  of  Transportation  Systems 
While  under  Federal  Control,"  etc.  (40  Stat 
451,  456   [Comp.   St.  1918,  Comp.   St  Ann. 

Supp.   1919,   H   3115%a--3115%p]),    but   the 

•6oa 
^power  over  them  after  hearing  remained,  and 
the  power  to  suspend  was  restored  when  "the 
Transportation  Act  1920,"  approved  Feb- 
ruary 28, 1920,  became  effective  (41  Stat  456, 
487).  The  action  of  the  Director  General  of 
Railroads,  under  consideration  in  this  case, 
may  therefore  be  treated  as  if  it  had  been 
taken  by  a  carrier  subject  to  the  act 

[2]  Without  more,  these  references  to  the 
Interstate  Commerce  Act  are  sufficient  to 
show  that  if  the  proposed  change  in  the 
tariffs,  and  in  the  rule,  which  we  are  consid- 
•ering,  constituted  a  change  of  classification  or 
of  regulation  within  the  meaning  of  the  Com- 
merce Act,  there  was  ample  and  specific  pro- 
Tision  made  therein  for  dealing  with  the  sit- 
uation through  the  commission — ^for  suspend- 
ing the  supplement  or  rule  or  annulling  ei- 
ther or  both  if  investigation  proved  the 
^ange  to  be  unreasonable,  and  for  providing 


for  Just  treatment  of  shippers  in  the  future. 
Strangely  enough,  it  is  a  shipper  not  a  car- 
rier which  here  seeks  to  exclude  the  latter 
from  this  extensive  Jurisdiction  of  the  com- 
mission. 

The  certificate  does  nof  state  what  the  pur- 
pose of  the  Director  General  of  Railroads 
was  in  attempting  to  make  the  proposed 
change,  but  whether  it  was  to  permanenUy 
refuse  to  carry  artificial  silk  as  freight  be- 
cause of  its  value  or  of  the  risk  involved,  or 
for  any  other  reason,  or  whether  the  action 
was  taken  to  clear  the  way  for  putting  into 
effect  a  commodity  rate  higher  than  the  first- 
dass  rate  (as  might  be  done  under  appropriate 
conditions.  Chamber  of  CJommerce,  Houston, 
Texas,  v.  I.  &  G.  N.  Railway  Co.,  32  Interst 
Ck)m.  Com'n  R.  247,  255;  Wheeling  (Corrugat- 
ing Co.  V.  Baltimore  &  Ohio  Railroad  CJo.,  18 
Interst  (Com.  Com'n  R.  125,  126),  in  either 
case  it  was  necessary  that  the  published 
classification  of  rates  should  be  withdrawn 
by  change  of  the  tariffs  on  file  and  that  no- 
tice should  be  given,  through  rule  or  regu- 
lation, that  the  silk  would  not  be  accepted  for 
shipment  in  the  future.     Thus  the  supple- 
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•ment  involved  a  change  in  the  contents  of 
previously  filed  classification  lists  and  in  a 
rule  or  regulation  of  the  carriers. 

That  "exclusion  is  not  dassification"  is  an 
arresting  but  illusory  expression.  Classifica- 
tion in  carrier  rate-making  practice  is  group- 
ing— the  associating  in  a  designated  list,  com- 
modities, which,  because  of  their  inherent 
quality  or  value,  or  of  the  risks  involved  in 
shipment,  or  because  of  the  manner  or  vol- 
ume in  which  they  are  shipped  or  loaded, 
and  the  like,  may  Justly  and  conveniently  be 
given  similar  rates.  To  exclude  a  commodity 
from  all  dasses  is  classification  of  it  in  as 
real  a  sense  and  with  as  definite  an  effect  as 
to  include  it  in  any  one  of  the  usual  classes. 
To  strike  artificial  silk  from  the  first  class 
and  to  include  it  in  the  "prohibited  list" 
which,  for  any  cause,  the  carrier  refuses  to 
accept  as  freight,  classifies  it  and  sets  it  apart 
in  a  group  subject  to  special  treatmeit,  as 
much  as  if  it  had  been  dianged  to  the  second 
class.  We  cannot  doubt  that  the  "exdusion" 
in  this  case  was  an  attempted  "dassification," 
and  that  the  proposed  change  in  rule  8  was 
an  attempted  change  of  regulation,  appli- 
cable to  artificial  silks,  and  that  when  chal- 
lenged by  the  shipper  the  reasonableness  of 
both  presented  a  question  for  dedslon  within 
the  exclusive  initial  Jurisdiction  of  the  Inter- 
state Commerce  Commission. 

Confirmation  of  this  conclusion  may  be 
found  in  Lake  and  Rail  Butter  and  Egg 
Rates,  29  Interst  Ck)m.  (Com'n  R.  .45.  There 
carriers  on  the  Great  Lakes  issued  a  sup- 
plement to  their  tariffs  (as  was  done  here) 
adding  to  the  list  of  commodities  which 
would  not  be  accepted  for  shipment  among 
other  articles,  butter,  poultry  and  eggs.  This 
was  defended  on  the  ground  that  such  traffic 
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required  refrigeration  at  a  cost  greater  than 
it  would  bear.  Upon  complaint  by  shippers  to 
the  Interstate  Commerce  Commission  that 
the  proposed  action  was  unreasonable,  the 
supplement  was  promptly  suspended  and  up- 
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on  full  hearing  it  was  held  *that  the  refusal 
to  carry  such  conunodities  in  the  past  and  the 
attempt  to  fortify  such  refusal  for  the  fu- 
ture by  filing  tariffs  declining  in  terms  to 
receive  them,  were  unduly  prejudicial  to  the 
traffic  involved,  and,  the  request  of  shippers 
for  such  transportation  being  held  reason- 
able, an  order  that  it  be  furnished  was  au- 
thorized. 

The  contention  of  the  carriers,  faintly 
made,  that  the  common  law  and  not  the  In- 
terstate Commerce  Act  furnished  the  measure 
of  their  obligation  to  the  public  was  promptly 
overruled  by  the  commission,  informed,  as  it 
was,  by  wide  experience  in  traffic  affairs  and 
in  the  administration  of  the  act. 

The  importance  to  the  commerce  of  the 
country  of  the  exclusive,  initial  Jurisdiction 
which  Congress  has  committed  to  the  Inter- 
state Commerce  Commission  need  not  be  re- 
peated and  cannot  be  overstated  (Texas  & 
Pacific  R.  R.  Co.  v.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  27  Sup.  Ct  350,  51  L.  Ed.  553, 
9  Ann.  Cas.  1075;  Baltimore  &  Ohio  R.  R. 
Co.  v.  United  States,  215  U.  S.  481,  30  Sup. 
Ct  164,  54  L.  Ed.  292 ;  Morrisdale  Coal  Co. 
V.  Pennsylvania  R.  R.  Co.,  230  U.  S.  804,  33 
Sup.  Ct  938,  57  L.  Ed.  1494 ;  Minnesota  Rate 
Cases,  230  U.  S.  352,  33  Sup.  Ct  729,  57  L. 
Ed.  1511,  48  L.  R.  A.  [N.  S.]  1151,  Ann.  Cas. 
1916A,  18;  Texas  &  Pacific  Ry.  Co.  v.  Ameri- 
can Tie  Co.,  234  U.  S.  138,  146,  34  Sup.  Ct 
855,  58  L.  Ed.  1255 ;  Pennsylvania  R.  R.  Co. 
V.  Clark  Coal  Co.,  238  U.  S.  456,  469,  35  Sup. 
Ct  896,  59,  L.  Ed.  1406 ;  and  Loomis  v.  Lehigh 
Valley  R.  R.  Co.,  240  U.  S.  43,  49,  36  Sup.  Ct 
228,  60  L.  Ed.  517),  and,  concluding,  as  we  do, 
that  this  case  falls  plainly  within  that  juris- 
diction, the  question  asked  by  the  Circuit 
Court  of  Appeals  must  be  answered  in  the 
negative. 

Question  answered,  No. 

Mr.  Justice  McKENNA,  Mr.  Justice  VAN 
DEVANTER,  Mr.  Justice  PITNEY,  and  Mr. 
Justice  McREYNOLDS  dissent 
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NATIONAL    BRAKE    A,   ELECTRIC   CO.   V. 
CHRISTENSEN  et  al. 

(Argaed  Dec.  10,  1920.    Decided  Jan.  3,  1921.) 

No.  111. 

I.  Eqalty  ^=945 i— After  affirmance  on  appeal, 
defeated  party,  prevailing  in  another  olrcult, 
entitled  to  petition  appellate  court  for  leave 
to  file  bill  of  review. 

Where,   after   affirmance   of   a   decree   for 
plaintiff  in  a  suit  for  infringement  of  a  patent 


and  pending  an  accounting,  the  patent  was  ad- 
judged invalid  by  the  Circuit  Court  of  Appealb 
for  another  circuit,  defendant  had  a  right  to 
petition  the  court  affirming  the  decree  for 
leave  to  file  in  the  court  of  original  jurisdic- 
tion a  bill  in  the  nature  of  a  bill  of  review,  set- 
ting up  the  new  matter  as  a  bar  to  further 
proceedings. 

2.  Equity  ^=»45S  —  Application  to  appellate 
court  for  leave  to  file  bill  of  review  addressed 
to  court's  sound  discretion. 

An  application  to  the  Circuit  Court  of  Ap- 
peals, after  affirmance  of  a  decree,  for  leave 
to  file  in  the  District  Court,  a  bill  in  the  nature 
of  a  bill  of  review,  setting  up  a  judgment  ren- 
dered in  another  circuit  as  res  judicata,  is  ad- 
dressed to  the  sound  discretion  of  the  appel- 
late court,  and  should  be  decided  upon  consid- 
erations addressed  to  the  materiality  of  the 
new  matter  and  the  diligence  in  its  presenta- 
tion. 

3.  Equity  <^==9456— Petition  by  losing  party  to 
Circuit  Court  of  Appeals,  after  affirmance, 
held  to  he  treated  as  petition  for  leave  to 
file  bill  of  review. 

Where,  after  affirmance  of  a  decree  for 
plaintiff  in  a  patent  infringement  suit,  defend- 
ant filed  a  petition  alleging  that  the  patent  bad 
been  adjudged  invalid  in  another  circuit,  and 
aslcing  the  court  to  determine  the  effect  of 
such  judgment,  and  hold  it  to  be  a  final  adjudi- 
cation, entitling  defendant  to  a  decree  dismiss- 
ing the  suit,  and  to  issue  such  orders  as  might 
be  necessary,  the  Circuit  Court  of  Appeals 
should  have  regarded  the  petition  as  an  applica- 
tion for  leave  to  file  in  the  District  Court  a 
petition  in  the  nature  of  a  bill  of  review. 

4.  Appeal  and  error  ^=»l  1 14  — Reversal  with- 
out passing  on  merits  warranted,  when  mer- 
its not  passed  on  by  Circuit  Court  of  Ap- 
peals. 

Where  the  Circuit  Court  of  Appeals  denied 
a  petition,  which  in  effect  was  a  petition  for 
leave  to  file  a  bill  of  review,  on  the  ground  that 
its  former  decree  of  affirmance  was  final,  the 
Supreme  Court  is  authorised  to  reverse  the 
judgment,  without  passing  upon  the  merits  of 
the  petition. 

5.  Courts  ^s»383(l)  —  Decree  In  proceedin9 
ancillary  to  suit  Involving  validity  of  patent 
reviewable  by  oertlorarl. 

A  petition  filed  in  the  Circuit  Court  of  Ap- 
peals, after  affirmance  of  a  decree  in  a  patent 
infringement  suit,  for  leave  to  file  a  bill  in  the 
nature  of  a  bill  of  review,  was  ancillary  to  the 
original  jurisdiction  invoked,  and  was  still  a 
suit  involving  the  validity  of  a  patent,  the 
decree  in  which  was  final,  and  subject  to  re- 
view by  certiorari. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh 
Circuit. 

Suit  by  Nells  A.  Christensen  and  another 
against  the  National  Brake  &  Electric  Com- 
pany. A  decree  in  favor  of  plaintiffs  was 
affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  and  defendant  thereaft- 


^S9For  other  cases  see  same  toplo  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexee 


1020) 


NATIONAL  BRAEB  &  BLECTRIC  CO.  T.  GHRISTENSEN 

(41  Sup.Ct.) 


155 


er  filed  a  petition  asking  such  court  to  di- 
rect the  District  Conrt  to  dismiss  the  bill. 
The  application  was  denied  (258  Fed.  880, 
169  0.  C.  A.  600),  and  the  applicant  brings 
•certiorari.     Reversed  and  remanded. 
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^Messrs.  John  S.  Miller,  of  Chicago,  111., 
Thomas  B.  Kerr,  of  New  York  City,  and 
-Charles  A.  Brown  and  Edward  Osgood 
Brown,  both  of  Chicago,  111.,  for  petitioner. 

Messrs.  Joseph  B.  Cotton,  of  New  York 
City,  Wlllet  M.  Spooner  and  Louis  Quarles, 
tK)th  of  Milwaukee,  Wis.,  and  William  R. 
Rummler,  of  Chicago,  111.,  for  respondents. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

Suit  was  brought  by  Chrlstensen  and  the 
Allis-Chalmers  Company  in  the  District  Court 
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of  the  United  States  for  *the  Eastern  District 
of  Wisconsin  against  the  National  Brake 
&  Electric  Conrpany  for  infringement  of 
patent  to  Chrlstensen  No.  635,280  for  im- 
provement in  a  combined  pump  and  motor. 
After  answer,  the  petition  was  amended  so  as 
to  set  up  that  Chrlstensen  before  the  issue 
of  the  patent  No.  635,280  had  obtained  a 
patent  for  the  same  invention  under  No. 
^1,824,  and  that  because  of  defects  the 
same  had  been  returned  to  the  Commissioner 
of  patents,  and  the  new  letters  issued  for  the 
same  invention,  and  that  the  Commissioner  of 
Patents  canceled  letters  patent  No.  621,324 
and  Issued  letters  patent  No.  6354280  for  the 
full  term  of  17  years  from  October  17,  1899. 

In  the  amended  bill  it  was  prayed  that  the 
patent  monopoly  to  Chrlstensen  be  adjudged 
to  be  valid  for  17  years  from  March  21, 1899, 
the  date  of  the  first  patent,  and  the  second 
letters  patent  be  held  by  the  court  to  be  evi- 
dence of  the  grant  for  the  term  of  17  years 
from  that  date.  Answer  was  filed,  testimony 
taken,  and  a  decree  was  rendered  in  favor  of 
Chrlstensen,  the  District  Court  holding  that 
whether  the  patent  monopoly  were  evidenced 
by  one  or  the  other  or  both  of  the  two  letters 
patent,  was  immaterial.  Appeal  was  taken  to 
the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit,  where  the  decree  of  the  District 
Court  was  affirmed  (229  Fed.  564,  144  0.  C. 
A.  24),  and  mandate  was  duly  issued  to  the 
District  Court.  After  a  petition  for  rehear- 
ing was  denied,  an  application  was  made  to 
this  court  for  a  writ  of  certiorari,  which  was 
denied  February  21,  1916.  241  U.  S.  659, 
36  Sup.  Ct.  447,  60  L.  Ed.  1225.  On  the  re- 
mand to  the  District  Court  a  master  was  ap- 
pointed and  an  accounting  begun. 

On  March  11,  1916,  Chrlstensen  and  the 
AUls-Chalmers  Company  filed  a  bill  of  com- 
plaint against  the  Westinghouse  Traction 
Brake  Company  in  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania.  Issues  were  made  up,  and 
evidence  was  taken. 

We  do  not  deem  it  necessary  for  present 
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purposes  to  *recite  the  history  of  the  litiga- 


tion in  the  proceedings  in  Pennsylvania. 
Thereafter,  the  Brake  &  Electric  Company 
made  application  in  the  District  Court  in 
Wisconsin,  asking  to  have  the  benefit  of  the 
decree  in  Pennsylvania  dismissing  the  bill 
by  setting  up  that  decree  as  res  Judicata. 
The  District  Court  denied  the  petition.  Aft- 
erwards, on  August  19,  1918,  the  Brake  & 
Electric  Company  presented  and  filed  a  mo- 
tion and  petition  upon  which  the  Circuit 
Court  of  Appeals,  Seventh  Circuit,  rendered 
the  decree  which  Is  now  the  subject  of  re- 
view. 

The  petition  alleges  that  the  decree  in  the 
Pennsylvania  suit  was  one  presenting  the 
same  issues  as  were  presented  and  consider- 
ed In  the  Wisconsin  suit;  that  the  plain- 
tiffs were  the  same,  and  the  defendants  were 
In  privity;  that  in  the  Pennsylvania  suit 
it  was  adjudged.  In  accordance  with  the  man- 
date issued  by  direction  of  the  Circuit  Court 
of  Appeals  of  the  Third  Circuit  that  patent 
No.  635,280  was  issued  without  warrant,  and 
that  the  bill  of  complaint  as  to  that  patent 
should  accordingly  be  dismissed;  that  upon 
further  proceedings  had  in  the  Court  of  Ap- 
peals in  the  Third  Circuit  and  the  District 
Court  In  Pennsylvania  as  to  patent  No.  621,- 
234  the  bill  upon  that  patent  was  dismissed 
for  want  of  prosecution.  A  transcript  of  the 
proceedings  in  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Penn- 
sylvania was  presented,  and  petitioner  stated 
that  it  was  advised  that  the  District  Court 
for  the  Eastern  District  of  Wisconsin  had  no 
power  or  authority  without  the  assent  of  the 
Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  to  entertain  the  motion  or  application 
to  set  aside  or  modify  the  former  decree 
of  such  District  Court  affirmed  by  the  Circuit 
Court  of  Appeals,  but  that  the  Circuit  Court 
of  Appeals  had  such  Jurisdiction  and  power, 
and  that  because  of  the  final  adjudication  in 
the  District  Court  for  the  Western  District 
of  Pennsylvania  the  suit  in  the  District  Court 
of  the  Eastern  District  of  Wisconsin  should 
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be  dismissed  on  the  *motlon  of  the  petitioner. 
The  petition  recited  the  proceedings  in  the 
District  Court  of  Wisconsin,  and  the  fact 
that  that  court  was  proceeding  to  take  an  ac- 
counting under  the  former  decree.  The  pray- 
er of  the  petition  was  that  the  Circuit  Court 
of  Appeals  take  Jurisdiction  of  the  petition, 
and  inquire  into  and  determine  the  status  of 
the  case,  and  the  force  and  effect  of  the  final 
Judgment  of  the  District  Court  of  the  West- 
em  District  of  Pennsylvania,  and  hold  the 
same  to  be  a  final  adjudication,  and  that  the 
petitioner  was  entitled  to  a  final  decree  In 
the  suit  In  Wisconsin  dismissing  the  same  for 
want  of  equity ;  that  the  District  Court  be 
directed  to  proceed  and  act  accordingly,  and 
the  court  was  asked  to  issue  such  orders  in 
the  premises,  and  such  writ  or  writs  of  cer- 
tiorari or  otherwise  as  might  be  necessary 
or  proper,  and  such  further  and  different 
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orden,  directions,  writs,  or  relief  as  should 
seem  proper  or  necessary. 

The  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  refused  to  grant  any  relief  upon 
the  petition,  holding  that  the  decree  of  the 
Wisconsin  court  was  final  In  Its  character, 
notwithstanding  It  was  Interlocutory  In  form, 
and  that  the  decree  In  the  Third  Circuit  could 
not  be  set  up  as  res  Judicata  between  the 
parties.  258  Fed.  880, 160  C.  C.  A.  880.  From 
that  decree  the  writ  of  certiorari  brings  the 
case  to  this  court 

It  thus  appears  that  In  a  suit  upon  a  pat- 
ent, and  one  subsequently  Issued  alleged  to  be 
for  the  same  Invention,  Chrlstensen  had  ob- 
tained a  decree  In  the  Wisconsin  District 
Court  sustaining  the  right  to  a  patent  mo- 
nopoly and  an  accounting.  B^om  this  decree 
appeal  had  been  taken  to  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit,  where  the 
decree  was  affirmed,  and  the  cause  remand- 
ed to  the  District  Court,  where  the  account- 
ing was  in  progress.  Subsequently  Chrlsten- 
sen brought  the  suit  in  Pennsylvania  upon 
the  patent  rights  In  controversy  which  result- 
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ed  in  a  decree  which,  it  is  contended,  *ls  bind- 
ing upon  Chrlstensen,  and  res  judicata  as 
to  the  invalidity  of  the  patent 

[1,2]  In  such  case  the  Brake  &  Electric 
Company,  if  it  wished  to  avail  Itself  of  the 
Pennsylvania  decree,  had  the  right  to  apply  by 
petition  in  the  Appellate  Court  of  the  Seventh 
Circuit  for  leave  to  file  a  bill  In  the  court  of 
original  Jurisdiction  in  the  nature  of  a  bill 
of  review,  setting  up  the  new  matter  as  a 
bar  to  further  proceedings.  Such  applica- 
tions are  addressed  to  the  sound  discretion 
of  the  appellate  tribunal,  and  should  be  de- 
cided upon  considerations  addressed  to  the 
materiality  of  the  new  matter  and  diligence 
in  its  presentation.  Rubber  Co.  v.  Goodyear, 
0  Wall.  805,  19  L.  Ed.  828;  In  re  Gamewell 
Co.,  73  Fed.  008,  20  a  C.  A.  Ill ;  Keith  v. 
Alger,  124  Fed.  32,  50  C.  C.  A.  552;  Society 
of  Shakers  v.  Watson,  77  Fed.  612,  23  0.  C. 
A.  263. 

The  matter  was  considered  in  Re  Potts, 
166  U.  S.  263,  17  Sup.  Ct  620,  41  L.  Ed.  004, 
where  this  court  reversed  a  decree  of  the 
Circuit  Court  dismissing  a  bill  upon  a  patent, 
holding  that  the  patent  was  valid  and  had 
been  infringed  by  the  defendant,  and  re- 
manding the  cause  to  the  Circuit  Court  for 
further  proceedings.  It  was  held  that  the 
Circuit  Court  had  no  authority  to  grant  or 
entertain  a  petition  filed  without  leave  of 
this  court  for  a  rehearing  for  newly  dis- 
covered evidence,  and  that  mandamus  was 
the  proper  remedy  to  set  aside  the  order  of 
the  Circuit  Court  falling  to  execute  the  man- 
date of  this  court.  The  authorities  were 
reviewed  by  Mr.  Justice  Gray,  speaking  for 
the  court    Among  other  things  he  said : 

"In  this  respect,  a  motion  for  a  new  trial 
or  a  petition  for  a  rehearing  stands  upon  the 
same  ground  as  a  bill  of  review,  as  to  which 
Mr.  Justice  Nelson,  speaking  for  this  court,  in 


Southard  v.  Russell,  above  cited,  said:  'Nor 
will  a  bill  of  review  lie  in  the  case  of  newly 
discovered  evidence  after  the  publication,  or 
decree  below,  where  a  decision  has  taken  place 
on  an  appeal,  unless  the  right  is  reserved  in 
the  decree  of  the  appellate  court,  or  permission 
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be  given  on  an  application  to  *that  court  di- 
rectly for  the  purpose.  This  appears  to  be  the 
practice  of  the  Court  of  Chancery  and  House  of 
Lords,  in  England;  and  we  think  it  founded  in- 
prindples  essential  to  the  proper  administra- 
tion of  the  law,  and  to  a  reasonable  termination 
of  litigation  between  the  parties  in  chancery 
suits.'  16  How.  570,  571.  So,  in  United  Stetes 
V.  Knight,  1  Black,  488,  489,  Chief  Justice  Tan- 
ey said  that  in  a  case  brought  before  this  court 
exercising  general  jurisdiction  in  chancery,  the 
defeated  party,  upon  the  discovery  of  new  evi- 
dence, may,  after  a  final  decree  in  this  court, 
obtain  leave  here  to  file  a  bill  of  review  in  the 
court  below  to  review  the  judgment  which  this 
court  had  rendered." 

In  Re  Potts  It  was  held  that,  unless  ap- 
plication was  made  to  this  court  within  20 
days  for  leave  to  file  a  petition  for  a  re- 
hearing In  the  Circuit  Court,  the  writ  of  man- 
damus would  issue  as  prayed. 

In  Potts  &  Ca  V.  Creager,  97  Fed.  78,  79; 
38  C.  C.  A.  47,  it  appears  from  the  state- 
ment of  subsequent  proceedings  in  the  case 
that  this  court  upon  application  granted 
leave  to  file  a  petition  for  rehearing  in  the 
Circuit  Court. 

That  leave  to  file  a  supplemental  petition 
in  the  nature  of  a  bill  of  review  may  be  grant- 
ed after  the  judgment  of  the  appellate  court 
and  after  the  going  down  of  the  mandate  at 
the  close  of  the  term  at  which  Judgment  was 
rendered,  was  held  In  Re  Gamewell  Co., 
78  Fed.  908,  20  C.  C.  A.  Ill,  in  a  carefully 
considered  opinion  rendered  by  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  re- 
citing the  previous  consideration  of  the  ques- 
tion in  cases  In  this  court  We  think  these 
cases  settle  the  proper  practice  in  applica- 
tl<m8  of  this  nature. 

This  case  Is  unlike  the  one  before  us  in 
Hart  Steel  Co.  v.  Railroad  Supply  Co.,  244 
U.  S.  294,  37  Sup.  Ct  506,  61  L.  Ed.  1148,  in 
which  it  was  held  that  a  decree  In  a  patent 
Infringement  suit  affirmed  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  while 
a  like  decree  was  pending  but  not  yet  heard 
before  the  Circuit  Court  of  Appeals  for  the 
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Seventh  Circuit  upon  a  ^motion  seasonably 
made  In  the  latter  Court  of  Appeals,  should 
have  been  held  to  be  res  judicata  because  of 
the  legal  identity  of  the  subject  matter  and 
privity  of  the  parties. 

In  the  Instant  case  the  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit,  treating  the 
application  as  an  original  petition  to  have 
the  decree  made  in  the  Third  Circuit  pro- 
nounced res  Judicata,  held  that  the  former 
decree  in  the  Seventh  Circuit  was  final,  and 
denied  the  prayer  of  the  petition. 

[3,4]  In  our  view  the  proper  practice  in 
matters  of  this  sort  required  the  Circuit 
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Conrt  of  Appeals  to  regard  the  petition,  tak- 
ing all  its  allegations  together,  and  with 
its  prayer  for  general  relief,  as  an  applica- 
tion for  leave  to  file  in  the  District  Ck)urt  a 
petition  in  the  nature  of  a  bill  o£  review  in- 
voking a  consideration  of  the  effect  of  the 
Judgment  in  the  Third  Circuit.  Such  con- 
sideration the  Circuit  Court  of  Appeals  may 
well  be  directed  to  undertake  in  the  exercise 
of  its  proper  function  in  determining  the 
rights  of  the  parties,  and  for  that  purpose 
its  judgment  should  be  reversed,  without 
passing  in  this  court  upon  the  merits  of  the 
petition.  This  procedure  is  sanctioned  by 
former  decisions  of  this  court  Lutcher  & 
Moore  Co.  v.  Knight,  217  U.  S.  257,  80  Sup. 
Ct  605,  54  L.  Ed.  757;  Cramp  v.  Curtiss 
Co.,  228  U.  S.  646,  33  Sup.  Ct  722,  57  L.  Ed. 
1003;  Brown  v.  Fletcher,  237  U.  S.  583,  85 
Sup.  Ct.  750,  59  L.  Ed.  1128. 

[6]  A  motion  was  made  to  dismiss  the  writ 
of  certiorari  upon  the  ground  that  this  case 
is  one  in  which  an  appeal  might  have  been 
had.  But  we  are  of  opinion  that  in  view  of 
the  nature  of  the  application,  and  the  status 
of  the  case  brought  for  infringement  of  the 
patents  in  question,  the  proceeding  was  not 
of  that  character  in  which  an  appeal  would 
lie  to  this  court  We  held  in  McFadden  v. 
United  States,  218  U.  S.  288,  29  Sup.  Ct  490, 
68  li.  Ed.  801,  that  the  line  of  division  be- 
tween cases  appealable  from  the  Circuit 
Court  of  Appeals  and  those  made  final  in 
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that  court  was  determined  by  the  ^source 
of  original  Jurisdiction  of  the  trial  court, 
and  not  by  the  nature  of  the  questions  of 
law  raised  or  decided. 

In  our  view  the  petition  filed  in  the  Cir- 
cuit Court  of  Appeals  was  ancillary  to  the 
original  Jurisdiction  Invoked,  and  was  still 
In  its  essence  and  nature  a  suit  involving 
the  validity  of  a  patent,  which  is  expressly 
made  final  in  the  Circuit  Court  of  Appeals, 
subject  to  the  right  of  this  court  to  review 
l»7  writ  of  certiorari. 

It  follows  that  the  decree  of  the  Circuit 
Court  of  Appeals  should  be  reversed,  and  the 
case  remanded  to  that  court  for  further  pro- 
ceedings upon  the  petition  filed  by  the  Na- 
tional Brake  &  Electric  Company  in  conform- 
mity  with  the  opinion  of  this  court 

Reversed. 
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No.  112. 

I.  Coorto  ^=»464(t)«One  oiaiming  compema- 
tioD  for  cotton  seized  as  abandoned  property 
Host  show  ownership. 

Under  Judicial  Code,  (  162  (Comp.  St  { 
1153),  giving  the  Court  of  Claims  jurisdiction 


of  claims  for  property  taken  under  Act  March  ]  agent  of  the  government  that  if  they  were  not 


12,  1863,  providing  for  the  collection  of  aban- 
doned property,  a  claimant  cannot  recover  for 
cotton  seized  as  abandoned  property  without 
proving  ownership  of  the  cotton. 

2.  United  States  ^=» 1 03— Sale  of  cotton  held 
rescinded,  so  as  to  prevent  buyer  recovering 
from  United  States  for  its  seizare  as  aban- 
doned property. 

H.,  who  bad  sold  cotton  to  the  Confederate 
Government,  and  rescinded  the  sale,  and  sold 
it  to  his  father,  later  sold  it  to  claimant's  in- 
testate as  administrator  or  agent  of  bis  fatber's 
estate,  but,  after  seizure  of  tbe  cotton  by  the 
United  States  government  as  abandoned  prop- 
erty, H.,  on  demand  for  a  refund  of  the  pur- 
chase price,  gave  his  note  to  claimant's  intes- 
tate and  filed  claim  for  the  property.  Claim- 
ant's intestate  subsequently  sued  on  the  note. 
Heldf  that  the  inference  from  these  facts  was 
that  the  sale  was  rescinded  by  mutual  agree- 
ment, and  that  claimant's  intestate  had  no  title 
entitling  her  to  maintain  a  claim  therefor. 

3.  Sales  ^=»92— Parties  to  sale  of  cotton  seized 
by  government  could  rescind. 

Parties  to  a  sale  of  cotton,  which  had  been 
seized  by  the  United  States  government  sub- 
sequent to  the  sale  as  abandoned  property, 
were  competent  to  rescind  the  contract,  where 
no  rights  of  third  persons  were  involved. 

Appeal  from  the  Court  of  Claims. 

Suit  by  Michael  F.  Mangan,  administrator 
of  Mary  B.  Pillow,  deceased,  against  the  Unit- 
ed States.    From  a  judgment  dismissing  the 
daim  (54  Ct  CL  207),  the  claimant  appeals. 
Affirmed. 

Mr.  Charles  F.  Consaul,  Mr.  John  S.  Blair, 
and  Ida  M.  Meyers,  all  of  Washington,  D.  C.^. 
for  ai^ellant 
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*Mr.  Frank  Davia,  Jr.,  Asst  Atty.  Gen.,  for 
the  United  States. 

Mr.  Justice  CLABKB  delivered  the  opinion- 
of  the  Court 

Essential  findings  of  fact  by  the  Court  of 
Claims  in  this  case  are  as  follows: 

On  January  23,  1863,  John  H.  Hamiter,  of 
Arkansas,  sold  175  bales  of  cotton  to  the  gov- 
ernment of  the  Confederate  States  and  ex- 
ecuted and  delivered  a  bill  of  sale,  containing: 
this  paragraph: 

'The  undersigned  having  sold  to  the  Con- 
federate States  of  America,  and  received  the 
value  of  same  in  bonds,  the  receipt  whereof  is 
hereby  acknowledged,  175  bales  of  cotton, 
marked,  numbered,  and  classed  as  in  the  mar- 
gin, which  is  now  deposited  at  my  plantation, 
hereby  agrees  to  take  due  care  of  said  cotton 
whilst  on  his  plantation,  and  to  deliver  the 
same  as  [at]  his  own  expense  at  Conway,  on 
Red  river,  in  the  state  of  Arkansas,  to  the 
order  of  the  Secretary  of  the  Treasury,  or  his 
agents  or  their  assigns." 

The  payment  in  bonds  not  being  made,  "five- 
or  six  months  later"  Hamiter  notified  the 
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delivered,  he  would  treat  the  sale  as  rescind- 
ed, and,  the  bonds  not  being  forthcomlDg,  he 
sold  the  cotton  to  his  father,  who  died  not 
long  thereafter. 

About  two  years  later,  in  September,  1865, 
Hamiter,  "as  administrator  or  other  agent 
of  his  father's  estate,"  sold  70  bales  of  the 
cotton  to  plaintifTs  decedent,  then  Mrs.  Trigg 
(afterwards  Mrs.  Pillow),  and  received  pa> 
for  it.  Mrs.  Pillow  sent  it  to  the  Red  river  for 
shipment  to  market,  where  it  was  seized  by 
the  United  States  Treasury  agents,  under  au- 
thority of  "An  act  to  provide  for  the  collec- 
tion of  abandoned  property,"  etc.,  approved 
March  12,  1863,  12  Stat  820,  c  120.    It  was 
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sold,  and  *for  the  proceeds  paid  into  the  Unit- 
ed States  Treasury  Mrs.  Pillow,  since  de- 
ceased, instituted  this  action. 

The  Gourt  of  Claims  dismissed  the  petition 
without  an  opinion,  probably  because  it 
deemed  the  showing  of  title  to  the  cotton  by 
the  claimant's  decedent  so  obviously  Insuf- 
ficient as  not  to  require  discussion. 

[1]  The  only  warrant  for  such  a  suit  at 
this  late  day  is  found  in  section  162  of  the 
Judicial  Code  (Comp.  St  i  1153),  and  to  en- 
title the  claimant  to  recover  he  must  prove 
that  his  decedent  was  the  owner  of  the  cotton 
at  the  time  it  was  seized.  Thompson  v.  Unit- 
ed States,  246  U.  S.  547,  549,  88  Sup.  Ct  349, 
62  L.  Ed.  876. 

[2,  8]  There  is  no  finding  by  the  Court  of 
Claims  that  Mrs.  Pillow  was  the  owner  of  the 
cotton  when  it  was  seized,  but  it  is  argued 
that  facts  are  found  which  require  that  con- 
clusion. These  are:  that  Hamiter  owned  the 
cotton,  that  he  sold  it  to  Mrs.  Pillow  wno 
paid  for  it,  and  that  after  she  took  possession 
of  it  the  government  seized  it.  It  is  argued 
that  these  facts  show  title  in  her,  which  was 
not  divested  by  anything  afterwards  done  by 
her,  and  therefore  the  claim  of  her  repre- 
sentative for  the  proceeds  of  the  cotton 
should  be  allowed. 

Other  facts  found,  however,  on  which  we 
must  proceed  to  Judgment  are:  That  Hami- 
ter sold  the  cotton  to  the  Confederate  States 
government,  and  when  it  was  not  paid  for 
declared  the  sale  void  and  then  sold  it  to  his 
father;  that  afterwards,  "as  administrator 
or  other  agent  of  his  father's  estate,"  he  sold 
it  to  Mrs.  Pillow;  and  that  after  she  had 
failed  to  secure  its  release  by  the  United 
States  government,  she  demanded  that  Hami- 
ter should  refund  to  her  the  purchase  price. 
This  demand  at  first  Hamiter  refused,  but 
"upon  fear  of  threatened  arrest  and  punish- 
ment for  his  transactions  in  connection  with 
the  cotton,"  he  consented,  gave  his  note  to  Mrs. 
Pillow  for  the  amount  of  the  purchase  price 
and  filed  a  claim  for  the  cotton  in  his  own 
name  which  was  disallowed.  Thus  Hamiter 
obviously  thought  the  contract  in  form  a  sale 
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had  been  ^rescinded  by  mutual  consent,  and 


that  Mrs.  Pillow  was  of  the  same  conviction  is 
shown  by  the  fact  that  when  Hamiter's  note 
at  six  months  was  not  paid  she  sued  him  up- 
on it,  but  "it  does  not  satisfactorily  appear 
what  was  the  result  of  the  suit" 

The  natural  and  impressive  inference  from 
these  facts  is,  not  that  Mrs.  Pillow  obtained 
from  Hamiter  a  good  title  to  the  cotton  and 
a  right  to  the  proceeds  of  it,  but  that  these 
two  persons,  parties  to  the  sale,  who  were  50 
years  nearer  to  it  than  courts  can  now  be 
placed  and  who  knew  more  about  it  than  it 
is  possible  now  to  learn,  agreed  that  it  should 
be  rescinded  because  of  the  prior  "transac- 
tions of  Hamiter  in  connection  with  the  cot- 
ton," which  must  mean  that  the  title  whidi 
he  was  able  to  confer  upon  Mrs.  Pillow  was 
not  deemed  by  her  satisfactory,  and  there- 
fore, by  mutual  agreement  she  released  all 
interest  in  the  cotton  and  necessarily  In  the 
proceeds  of  it  No  rights  of  third  persons  be- 
ing involved,  the  parties  were  as  competent 
to  rescind  the  contract  of  sale  as  they  were 
to  make  it,  and  the  finding  of  fact  is  that 
they  did  so  for  what  Mrs.  Pillow  obviously 
thought  a  sufficient  consideration. 

We  are  not  concerned  with  whether  B.  S. 
i  3477  (Comp.  St  1 6383),  prevented  the  trans- 
fer to  Hamiter  of  any  rights  against  the  gov- 
ernment which  Mrs.  Pillow  may  have  had. 
The  claimant  did  not  undertake  to  prove  that 
Hamiter,  or  any  one  else,  had  a  valid  claim, 
but  that  Mrs.  Pillow  owned  the  cotton  at 
the  time  it  was  seized,  and  this,  we  think,  he 
failed  to  do,  and  therefore  the  Judgment  of 
the  Court  of  Claims  must  be 

Affirmed. 

(S4  U.  8.  4S3) 

SULLIVAN  et  al.  v.  KIDD. 

(Argued  and  Submitted  April  27,  1920.  Re- 
stored to  Docket  for  Reargament  May  17, 
1920.  Reargued  Dec.  10, 1920.  Decided  Jan. 
3,  1921.) 

No.  65. 

1.  Aliens  ^=»9— British  sabjeot,  who  Is  citizen 
and  resident  of  Canada,  cannot  Inherit  land 
contrary  to  law  of  the  state. 

Under  article  4  of  the  Treaty  of  March  2, 
1899,  with  Great  Britain,  providing  that  the 
Btipulations  of  such  treaty  shall  not  apply  to 
any  of  the  British  colonies,  unless  notice  to 
that  effect  shall  have  been  given  on  behalf  of 
such  colony  by  the  British  government,  where 
such  notice  was  never  given  on  behalf  of  Cana- 
da, a  British  subject,  who  is  a  resident  and 
citizen  of  Canada,  is  not  entitled  to  the  benefits 
of  articles  1  and  2,  relative  to  inheritance,  and 
cannot  inherit  land  in  Kansas,  contrary  to  the 
laws  of  that  state. 

2.  Treaties  ^s»7— To  be  Interpreted  according 
to  rules  for  Interpretation  of  written  con- 
tracts. 

Treaties  are  to  be  interpreted  upon  the 
principles  which  govern  the  interpretation  of 
contracts  in  writing  between  individuals. 
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3.  Treaties  ^s»l3— To  be  executed  so  as  to 
make  purpose  effective. 

Treaties  are  to  be  executed  in  the  utmost 
good  faith,  with  a  view  to  make  effective  the 
purposes  of  the  high  contractiDg  parties. 

4.  Treaties  ^s»7— All  parts  to  receive  reason- 
able interpretation,  to  give  fair  operation  to 
whole. 

All  parts  of  a  treaty  are  to  receiye  a  rea- 
aouable  constructioii,  with  a  yiew  to  giving  a 
fair  operation  to  the  whole. 

5.  Aliens  ^s»9— Canadian  citizen  not  entitled 
to  Inherit,  because  laws  of  Canada  permit 
aliens  to  Inherit. 

Where  the  British  government  never  gave 
the  required  notice  to  extend  the  treaty  of 
March  2,  1899,  to  the  Dominion  of  Canada,  the 
fact  that  such  Dominion,  in  the  exercise  of  its 
legislative  authority,  has  given  aliens  the  right 
to  inherit,  cannot  give  a  British  subject,  who 
ia  a  citizen  and  resident  of  Canada,  the  rights 
of  inheritance  given  by  the  treaty,  contrary  to 
the  law  of  the  state. 

6.  Aliens  ^=»9— Canadian  citizen  not  entitled  to 
inherit  under  most  favored  nation  clause  of 
British  treaty. 

Article  5  of  the  Treaty  of  March  2,  1899. 
with  Great  Britain,  giving  the  citizens  or  sub- 
jects of  each  country  in  the  dominions  of  the 
other  the  rights  accorded  to  citizens  or  subjects 
of  the  most  favored  nation,  does  not  authorize 
British  subjects,  who  are  Canadian  citizens,  to 
inherit  land  in  Kansas,  where  the  Required  no- 
tice was  never  given  to  extend  the  provisions 
of  such  treaty  to  the  Dominion  of  Canada. 

7.  Treaties  ^=»7— Construction  by  executive 
department  given  much  weight. 

While  the  construction  of  treaties  Is  a  judi- 
cial question,  the  construction  placed  upon  a 
treaty  and  consistently  adhered  to  by  the  ex- 
ecotive  department  charged  with  the  supervi- 
sion of  foreign  rdationa,  should  be  given  much 
weight. 

Appeal  from  the  District  Coart  of  the 
United  States  for  the  District  of  Kansas. 

Snit  between  Bartholomew  Snlllvan  and 
others  and  Jane  Kidd.  Decree  in  favor  of 
Kldd,  and  the  other  parties  appeaL  Re- 
Tcrsed. 

See,  also,  40  Sup.  Ct  484. 
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^Messrs.  George  F.  Beatty  and  B.  I.  Li- 
towlch,  both  of  Salina,  Kan.,  for  appellants. 

Messrs.  H.  M.  Langworthy,  O.  H.  Dean, 
and  Boy  B.  Thomson,  all  of  Kansas  City, 
Mo.,  and  J.  H.  Ralston,  of  Washington,  D. 
On  tcft  appellee. 
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*Mr.  Solicitor  General  Frierson,  of  Chat- 
tanooga, Tenn.,  for  the  Tnlted  States  (by  spe- 
cial leave  of  court). 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

This  is  an  appeal  from  a  decree  of  the 
United  States  District  for  the  District  of 


Kansas.  It  involves  the  construction  of  the 
Treaty  between  Great  Britain  and  the  Unit- 
ed States  of  March  2,  1899,  relating  to  the 
tenure  and  disposition  of  real  and  person- 
al property.  Compilation  of  Treaties  In 
Force  1904,  375  (Malloy) ;  31  Stats.  U.  S. 
1939. 
The  case  arises  from  the  following  facts: 
Peter  Martin  died  at  Osawatomie,  Kan., 
January  29,  1916,  owing  real  estate  situated 
in  the  county  of  Saline,  Kan.  He  left  sur- 
viving him  certain  relatives,  among  others 
a  sister  Margaret  Ingoldsby,  a  resident  of 
the  township  of  Sheffield,  county  of  Lennox- 
Addington,  Province  of  Ontario,  Canada. 
After  the  death  of  Peter  Martin,  and  on 
July  28,  1916,  Margaret  Ingoldsby  died  at 
her  home  in  Canada,  and  by  her  last  will 
and  testament  duly  probated,  she  named 
the  appellee,  Jane  Kidd,  her  sole  devisee  and 
legatee.  The  real  estate  in  Kansas  has  been 
sold  in  partition  sale,  and  the  question  to  be 
decided  is  whether  Jane  Kidd,  thus  hold- 
ing by  devise  the  interest  of  Margaret  In- 
goldsby, is  entitled  to  succeed  to  the  undi- 
vided one-seventh  of  the  estate  of  Peter  Mar- 
tin. 

Primarily  the  devolution  of  the  estate,  it 
being  situated  in  the  state  of  Kansas,  would 
be  determined  by  the  laws  of  that  state. 
Blythe  v.  Hinckley,  180  U.  S.  333,  and  pre- 
vious Cases  in  this  court  cited  and  quoted  on 
page  341  et  seq.,  21  Sup.  Ct.  390,  on  page 
394  et  seq.  (46  L.  Ed.  557).  Under  the  Con- 
stitution and  laws  of  Kansas,  Margaret  In- 
goldsby, an  alien,  was  incapable  of  inherit- 
ing, and  the  estate  would  pass  to  the  broth- 
ers and  sisters  and  their  representative ^ 
who  were  native  citizens.  Johnson  v.  ^ 
son,  92  Kan.  819, 142  Pac.  256,  L.  B.  A.  ir  .j. 
327. 
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^The  right  of  Jane  Kldd  to  succeed  to  the 
interest  of  Margaret  Ingoldsby  is  said  to 
arise  from  the  ftict  that  the  latter  was,  al- 
though a  citizen  and  resident  of  Canada,  a 
British  snhject,  and  entitled  to  the  succes- 
sion because  of  the  Treaty  of  March  2,  1899. 
The  District  Court  sustained  this  conten- 
tion.   Pertinent  provisions  of  the  treaty  are: 

««Abtiole  I. 

"Where,  on  the  death  of  any  person  holding 
real  property  (or  property  not  personal),  with- 
in the  territories  of  one  of  the  contracting  par- 
ties, such  real  property  would,  by  the  laws  of 
the  land  pass  to  a  citizen  or  subject  of  the  oth- 
er, were  he  not  disqualified  by  the  laws  of  the 
country  where  such  real  property  is  situated, 
such  citizen  or  subject  shall  be  allowed  a  term 
of  three  years  in  which  to  sell  the  same,  this 
term  to  be  reasonably  prolonged  if  circum- 
stances render  it  necessary,  and  to  withdraw 
the  proceeds  thereof,  without  restraint  or  in- 
terference, and  exempt  from  any  succession, 
probate  or  administrative  duties  or  charges 
other  than  those  which  may  be  imposed  in  like 
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ctLBei  npon  the  citizens  or  subjects  of  the  coun- 
try from  which  such  proceeds  may  be  drawn. 

"Abticlb  IL 

•The  citizens  or  subjects  of  each  of  the  con- 
tractini:  parties  shall  have  full  power  to  dis- 
pose of  their  personal  property  within  the  terri- 
tories of  the  other,  by  testament,  donation,  or 
otherwise;  and  their  heirs,  legatees,  and  do- 
nees, being  citizens  or  subjects  of  the  other 
contracting  party,  whether  resident  or  non- 
resident, shall  succeed  to  their  said  personal 
property,  and  may  take  possession  thereof  ei- 
ther by  themselves  or  by  others  acting  for 
them,  and  dispose  of  the  same  at  their  pleas- 
ure, paying  such  duties  only  as  the  citizens  or 
subjects  of  the  country  where  the  property  lies 

ahall  be  liable  to  pay  in  like  cases. 

•         •••••         ^ 
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•"Abticli  IV. 

"The  stipulations  of  the  present  conyention 
^hall  not  be  applicable  to  any  of  the  colonies  or 
foreign  possessions  of  Her  Britannic  Majesty 
unless  notice  to  that  effect  shall  have  been 
given,  on  behalf  of  any  such  colony  or  foreign 
possession  by  Her  Britannic  Majesty's  repre- 
sentative at  Washington  to  the  United  States 
Secretary  of  State,  within  one  year  from  the 
date  of  the  exchange  of  the  ratifications  of  the 
present  convention. 

"It  is  understood  that  under  the  provisions 
•of  this  article,  Her  Majesty  can  in  the  same 
manner  give  notice  of  adhesion  on  behalf  of  any 
British  protectorate  or  sphere  of  influence,  or 
on  behalf  of  the  island  of  Cyprus,  in  virtue 
-of  the  convention  of  the  4th  of  June,  1878,  be- 
tween Great  Britain  and  Turkey. 

"The  provisions  of  this  convention  shall  ex- 
tend and  apply  to  any  territory  or  territories 
4>ertaining  to  or  occupied  and  governed  by 
the  United  States  beyond  the  seas,  only  upon 
notice  to  that  effect  being  given  by  the  repre- 
•sentative  of  the  United  States  at  London,  by 
"direction  of  the  treaty  making  power  of  the 
United  States. 

••ABTicia  V. 

''In  all  that  concerns  the  right  of  disposing 
of  every  kind  of  property,  real  or  personal, 
-citizens  or  subjects  of  each  of  the  high  con- 
tracting parties  shall  in  the  dominions  of  the 
other  enjoy  the  rights  which  are  or  may  be  ac- 
corded to  the  citizens  or  subjects  of  the  most 
favored  nation. 

"Abttclb  VI. 

"The  present  convention  shall  come  into  ef- 
fect ten  days  after  the  day  upon  which  the  rat- 
ifications are  exchanged,  and  shall  remain  in 
-force  for  ten  years  after  such  exchange.  In 
case  neither  of  the  high  contracting  parties 
shall  have  given  notice  to  the  other,  twelve 
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months  before  *the  expiration  of  the  said  period 
-of  ten  years,  of  the  intention  to  terminate  the 
present  convention,  it  shall  remain  in  force  un- 
til the  expiration  of  one  year  from  the  day  on 
which  either  of  the  high  contracting  parties 
shall  have  given  such  notice. 

"The  United  States  or  Her  Britannic  Majes- 
ty shall  also  have  the  right  separately  to  ter- 
jninate  the  present  convention  at  any  time  on 
ifiying  twelve  months'  notice  to  that  effect  in 


regard  to  any  British  colony,  foreign  posses- 
sion, or  dependency,  as  specified  in  article  IV, 
which  may  have  acceded  thereto." 

The  case  was  argued  and  submitted  at  the 
last  term  of  this  court  It  was  ordered  re- 
instated with  notice  to  the  Attorneys  Gener- 
al of  the  United  States  and  of  the  state  of 
Kansas.  The  case  has  been  reargued.  The 
Solicitor  General  presented  the  views  of  the 
State  Department  of  the  United  States,  and 
submitted  a  brief  in  behalf  of  the  govern- 
ment. 

[1]  There  are  opposing  views  of  the  treaty, 
one  taken  by  the  British,  and  the  other  by 
the  American,  government  The  view  of  the 
former  heing  that  British  subjects,  resident 
of  Canada,  or  elsewhere,  are  entitled  to  in- 
herit property  in  any  state  of  the  United 
States,  and  citizens  of  the  United  States  are 
entitled  to  inherit  in  Great  Britain  and  its 
possessions  and  colonies,  provided  as  to  the 
latter,  that  notice  has  been  given  under  arti- 
cle 4  of  the  treaty  of  adhesion  to  the  terms 
of  the  convention  as  to  such  colonies  and 
possessions.  The  American  contention  is 
stated  by  the  Solicitor  General,  and  appears 
by  a  communication  from  the  Secretary  of 
State  of  October  2,  1020,  sent  in  response  to 
the  inyitation  of  the  Solicitor  General,  and 
now  on  the  files  of  the  Department  of  Jus- 
tice. The  Secretary  of  State  sets  forth  that 
it  is  the  view  of  this  government  that  Brit- 
ish subjects,  citizens  and  residents  of  Can- 
ada, do  not  inherit  in  the  United  States  by 
virtue  of  the  stipulations  of  the  treaty,  be- 
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cause  as  to  the  Domin*ion  of  Canada  no  no- 
tice of  adhesion  to  the  same  has  been  given 
as  is  required  by  the  stipulations  of  article 
4.  It  hence  appears  that  the  one  contention 
is  that  the  notice  required  by  article  4  has 
a  territorial  effect  only,  and  when  given 
brings  such  territory  into  the  operative 
force  of  the  treaty  as  to  the  property  situ- 
ated therein;  the  other,  that  as  to  subjects 
and  dtiiEens,  the  notice  is  required  to  bring 
residents  and  property  within  the  operative 
effect  of  the  treaty. 

Applied  to  the  concrete  case,  the  American 
contention  is  that  Margaret  Ingoldsby  was 
not  entitled  to  inherit  in  Kansas  by  the  terms 
of  this  treaty  because  notice  of  adherence 
for  the  Dominion  of  Canada  was  not  given. 
The  communication  of  the  State  Department 
to  the  Solicitor  General  shows  that  the  Amer- 
ican government  is  ready,  and  has  expressed 
its  willingness  to  take  up  the  matter  of  ex- 
tending the  treaty  provisions  to  the  Domin- 
ion of  Canada,  notwithstanding  the  fact  that 
the  stipulated  time  for  notice  has  expired. 

[2-4]  Writers  of  authority  agree  that 
treaties  are  to  be  interpreted  upon  the  prin- 
ciples which  govern  the  interpretation  of 
contracts  in  writing  between  individuals, 
and  are  to  be  executed  in  the  utmost  good 
faith,  with  a  view  to  making  effective  the 
purposes   of  the  high  contracting  parties; 
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that  all  parts  of  a  treaty  are  to  receive  a 
reasonable  construction  with  a  view  to  giv- 
ing a  fair  operation  to  the  whole.  Moore, 
International  Law  Digest,  vol.  5,  p.  249.  At 
the  time  of  the  negotiation  of  the  treaty 
Great  Britain  had  numerous  colonies  and 
possessions,  and  the  United  States  had  re- 
cently acquired  certain  islands  beyond  the 
seas.  Concerning  these  the  contracting  par- 
ties made  the  stipulations  contained  in  arti- 
cle 4,  adding  the  right  to  give  like  notice  in 
behalf  of  any  British  protectorate,  or  sphere 
of  influence,  or  on  behalf  of  the  island  of 
Cyprus  by  virtue  of  the  convention  of  June 
4,  1878,  between  Great  Britain  and  Turkey. 
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As  to  the  islands  beyond  *the  seas  occupied 
or  governed  by  the  United  States,  they  were 
to  oome  within  the  terms  of  the  treaty  only 
upon  notice  to  that  effect  by  direction  of  the 
treaty-making  power  of  the  United  States. 

If  the  contention  of  the  appellee  be  cor- 
rect, it  necessarily  follows  that  as  to  Brit- 
ish possessions,  the  inhabitants  thereof  be- 
ing British  subjects,  had  nothing  to  gain  by 
giving  notice  which  article  4  specifically  re- 
quired, for  as  to  them  their  rights  had  been 
secured  by  articles  1  and  2  of  the  treaty. 
Applying  this  construction  to  the  instant 
case,  Canadians,  while  residents  o£  the  Do- 
minion and  citizens  of  a  self-regulating  and 
self-governing  community,  acquired  by  vir- 
tue of  this  treaty  as  British  subjects  the 
right  to  inherit  in  every  state  of  the  Amer- 
ican Union  regardless  of  local  laws;  this 
while  citizens  of  the  United  States  acquired 
no  corresponding  right  to  inherit  in  the  Do- 
minion of  Canada  until  notice  be  given;  a 
matter  entirely  beyond  the  control  of  Amer- 
ican authority.  American  right  to  inherit 
in  Canada  became  a  matter  of  grace  on  the 
part  of  the  other  contracting  nation  when 
it  saw  fit  to  grant  it  by  signifying  its 
adhesion  to  the  treaty.  Such  construc- 
tion is  inconsistent  with  the  general  pur- 
pose and  object  of  such  conventions  to 
secure  equality  in  exchange  of  privileges 
and  reciprocity  in  rights  granted  and  se- 
cured. Geofroy  v.  Riggs,  133  U.  S.  268,  271, 
10  Sup.  Ct.  295,  33  L.  Ed.  642. 

[6]  The  fact  that  Canada  as  a  self-gov- 
erning dependency,  in  the  exercise  of  the  leg- 
islative power  which  is  hers,  has  seen  fit  to 
give  aliens  the  right  to  inherit,  adds  nothing 
to  the  argument  in  fovor  of  the  appellee. 
The  Dominion  of  Canada  has  not  the  treaty- 
making  power.  Whatever  the  Dominion  may 
see  fit  to  do  in  the  exercise  of  its  own  leg- 
islative authority  cannot  affect  the  right  of 
a  state  of  the  American  Union  to  determine 
for  herself  whether  aliens  shall  inherit  prop- 
erty within  her  borders.  The  construction 
insisted  upon  by  the  United  States  makes 
for  the  exchange  of  reciprocal  rights  under 
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the  provisions  *of  the  treaty,  and  when  the 
required   notice  is  given,   British   subjects 
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resident  of  Canada  would  have  property 
rights  in  the  United  States  similar  to  those 
accorded  citizens  of  the  United  States  in 
Canada.  That  notice  was  deemed  essential 
to  the  security  of  rights  of  British  subjects, 
resident  of  the  colonies,  is  shown  by  the 
practice  which  has  followed  the  making  of 
the  supplementary  convention  of  1902  (Trea- 
ties in  Force  1904,  379;  32  U.  S.  Stats,  p. 
1864)  extending  for  12  months  from  July 
28,  1901,  the  time  fixed  in  article  4  of  the 
Treaty  of  March  2,  1899,  for  the  notification 
of  accession  to  that  convention  by  British 
colonies  or  foreign  possessions.  In  a  note 
to  this  treaty,  published  in  Treaties  in  Force 
1904,  supra,  it  appears  that  most  of  the 
British  colonies  and  possessions  have  given 
notice  of  adhesion  to  the  treaty  of  1899. 

The  significance  of  article  6  is  important. 
In  this  article  provision  is  made  for  the 
right  of  the  United  States  or  the  British  gov- 
ernment to  terminate  separately  the  conven- 
tion by  twelve  months'  notice  to  that  effect 
in  regard  to  any  British  colony,  foreign  pos- 
session or  dependency,  as  specified  in  article 
4,  which  may  have  acceded  to  the  conven- 
tion. This  article  lends  strong  support  to 
the  argument  that  only  colonies  or  posses- 
sions which  accede  to  the  convention  are  to 
have  the  benefit  thereof;  such  rights,  rec- 
ognized as  acquired  by  accession,  being  sub- 
ject to  termination  by  the  withdrawal  pro- 
vision of  article  6. 

[6]  Nor  are  we  Impressed  with  the  argu- 
ment that  Canadian  citizens,  being  also  Brit- 
ish subjects,  are  entitled  to  inherit  in  Kan- 
sas by  virtue  of  the  most  favored  nation 
clause.  That  clause  has  been  held  in  the 
practice  of  this  country  to  be  one  not  ex- 
tending rights  acquired  by  treaties  contain- 
ing it  because  of  reciprocal  benefits  express- 
ly conferred  in  conventions  with  other  na- 
tions In  exchange  for  rights  or  privileges 
given  to  this  government  This  clause  can- 
not overcome  the  specific  provisions  of  arti- 
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de  *4  making  adhesion  to  the  treaty  neces- 
sary in  order  to  bring  citizens  and  property 
of  colonies  and  possessions  within  the  bene- 
fits of  the  treaty. 

We  are  unable  to  see  that  the  construc- 
tion of  this  treaiy  is  aided  by  the  argu- 
ment of  coimsel  in  the  supplemental  brief 
of  the  appellee  that  Lord  Salisbury  for  the 
British  government  insisted  upon  the  con- 
struction which  they  contend  for  in  relation 
to  a  similar  convention  with  Japan.  We 
find  nothing  in  the  archives  of  the  Depart- 
ment of  State  to  show  that  this  insistence 
was  brought  forward  in  the  course  of  nego- 
tiations or  in  any  manner  came  to  the  at- 
tention of  the  American  representative,  Mr. 
Hay,  who  negotiated  this  treaty  with  Sir 
Julian  Pauncefote,  the  British  representa* 
tive. 

The  American  government  upon  a  messagt 
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from  the  President  for  the  purpose  of  se- 
curing the  consent  of  the  Senate,  as  we 
lenm  from  public  documents  on  file  in  the 
State  Department,  has  with  the  consent  of 
the  Senate  extended  the  provisions  of  the 
convention  of  1899  to  Porto  Rico  and  has  so 
notified  th3  British  government.  We  are 
advised  by  the  letter  of  the  Secretary  of 
State  of  October  2,  1920  (on  file  in  the  De- 
partmcnt  of  Justice),  that  this  government 
Is  ready  to  take  up  with  the  British  gov- 
ernment the  matter  of  extension  of  the  trea- 
ty provisions  to  Hawaii  and  the  Dominion  of 
Canadn. 

[7]  While  the  question  of  the  construction 
of  treaties  is  judicial  in  its  nature,  and 
courts  when  called  upon  to  act  should  be 
careful  to  see  that  International  engage- 
ments are  faithfully  kept  and  observed,  the 
construction  placed  upon  the  treaty  before 
us  and  consistently  adhered  to  by  the  Exec- 
utive Department  of  the  Government,  charg- 
ed with  the  supervision  of  our  foreign  rela- 
tions, should  be  given  nnich  weight.  Charl- 
ton V.  S^y,  229  U.  S.  447,  468,  33  Sup.  Gt 
946.  57  L.  Ed.  1274,  46  L.  R.  A.  (N.  S.)  397. 
See,  also,  Castro  v.  De  Uriarte  (D.  C.)  16 
Fed.  93,  98  (opinion  by  Judge  Addison 
Brown). 

Taking  the  view  which  we  have  here  ex- 
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I)ressed  of  the  ♦real  purpose  of  the  treaty  as 
evidenced  by  its  terms,  which  is  strengthen- 
ed by  the  practices  of  both  governments  in 
pursuance  of  it,  we  reach  the  conclusion  that 
for  lack  of  notice  of  the  adhesion  of  Canada 
to  the  terms  of  the  treaty,  the  law  of  Kan- 
sas was  not  superseded  in  favor  of  British 
subjects  resident  in  Canada,  and  it  determin- 
ed the  rights  of  aliens  to  inherit  lands  in 
that  state. 

Reversed. 


(264  U.  8.  415) 

SOUTHERN  PAC.  CO.  v.  BERKSHIRE. 

(Submitted  Nov.  19,  1920.    Decided  Jan.  3, 

1921.) 

No.  106. 

1.  Master  and  servant  ^=»2I7(5)  —  Engineer 
presumed  to  have  known  of  mail  crane. 

A  railroad  engineer  who  had  passed  over  a 
route  many  times  must  be  presumed  to  have 
known  of  a  mail  crane  near  the  track,  which 
was  visible  from  the  engineer's  seat  for  half 
a  mile. 

2.  Master  and  servant  ^=s>ll3(l)  »  Mainte- 
nance of  mall  crane  near  track  held  not  neg- 
ligence. 

As  a  matter  of  law,  the  mainteDance  of  a 
mail  crane  at  the  same  distance  from  a  railroad 
track  as  all  others  along  the  road,  and  with  tlie 
end  of  the  crane  when  elevated  no  nearer  to 
trains  than  14  inches,  was  not,  in  ibe  absence 
of  any  special  circumstances  at  the  particular 
point,  a  violation  of  the  company's  duty  to  its 
employes,  and  the  jury  should  not  have  been 


permitted   to   find  negligence   from   its   main- 
tenance. 

3.  Master  and  servant  ^s»2 1 7 (22) —Engineer 
knowing  of  mail  crane  assumed  risk  of  In- 
Jury  from  contact. 

A  railroad  engineer,  who  must  have  known 
of  a  mall  crane  near  the  track  and  could  have 
seen  it  from  his  seat  had  he  looked,  assumed 
the  risk  of  injury  in  leaning  out  of  the  engine 
window  a  sufficient  distance  to  come  in  contact 
with  the  crane,  though  he  may  not  have  known 
the  precise  distance  to  which  the  end  of  the 
crane  would  reach. 

Mr.  Justice  Clarke,  Mr.  Justice  Day,  and  Mr. 
Justice  Pitney,  dissenting. 

On  Writ  of  Certiorari  to  the  Court  of  Civ- 
il Appeals  for  the  Eighth  Supreme  Judicial 
District  of  the  State  of  Texas. 

Action  by  W.  S.  Berkshire,  temporary  ad- 
ministrator of  William  A.  Linder,  deceased, 
against  the  Southern  Pacific  Company.  A 
judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Civil  Appeals  for  the  Eighth  Su- 
preme Judicial  District  of  Texas  (207  S.  W. 
323)  and  writ  of  error  denied  by  the  Supreme 
Court  of  Texas,  and  defendant  brings  cer- 
tiorari.   Reversed. 

Messrs.  William  I.  Gilbert,  of  Los  Angeles, 
Cal.,  and  W.  F.  Herrin,  of  San  Francisco, 
Cal.,  for  petitioner. 

Messrs.  C.  B.  Hudspeth  and  George  E. 
Wallace,  both  of  El  Paso,  Tex.,  for  respond- 
ent 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

This  is  an  action  brought  in  a  state  court 
against  the  petitioner  for  causing  the  death 
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of  Linder,  the  plaintiff's  *lntestate.  At  the 
trial  the  petitioner  requested  instructions 
that  Linder  assumed  the  risk  of  injury  from 
the  cause  complained  of  and  that  a  verdict 
should  be  rendered  for  the  defendant  These 
were  refused,  the  defendant  saving  its  rights 
upon  the  record,  and  the  plaintiff  got  a  ver- 
dict and  judgment  The  Court  of  CivU  Ap- 
peals affirmed  the  Judgment;  the  Supreme 
Court  denied  a  writ  of  error,  and  thereupon 
a  writ  of  certiorari  was  allowed  by  this 
court  upon  the  ground  that  an  immunity  set 
up  under  the  Federal  Employers*  Liability 
Act  (Comp.  St  ii  8657-«66^  was  Involved. 
The  facts  so  far  as  made  definite  by  the 
evidence  are  not  In  dispute.  Linder  was  em- 
ployed by  the  defendant  as  an  engineer  upon 
a  train  running  from  El  Paso,  Texas,  to 
Doming,  New  Mexico.  At  Carney,  in  New 
Mexico,  he  was  found  sitting  on  his  engi- 
neer's seat  unconscious,  with  his  right  arm 
and  pretty  nearly  half  of  his  body  outside  of 
the  cab,  leaning  with  the  right  side  and  arm 
over  the  arm  rest  of  the  engine.  There  was 
a  cut  about  an  inch  over  the  right  ear.  He 
had  been  struck  by  the  end  of  a  mail  crane, 
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or  a  mail  sack  that  had  been  placed  on  it  to 
be  picked  up  by  a  mail  train  following  Lln- 
der's  which  was  an  extra  carrying  soldiers. 
In  order  to  have  uniformity  the  Post  Office 
Department  fixes  the  distance  of  the  cranes 
from  the  equipment,  and  the  length  of  the 
hooks,  so  that,  in  the  language  of  a  witness 
for  the  plaintiff: 

"The  same  hook  that  will  take  a  sack  off  a 
crane  in  Arizona  or  New  Mexico  will  take  it 
as  it  goes  through  western  Kansas." 

The  evidence  was  all  to  the  effect  that 
this  crane  stood  at  the  same  distance  as  all 
the  others  along  the  road.  The  end  of  the 
crane  when  elevated  was  not  nearer  to  the 
train  than  fourteen  Inches,  but  might  have 
been  found  to  be  as  near  as  that,  and  there- 
fore near  enough  to  be  capable  of  hitting  a 
person  leaning  out  of  the  window,  as  Indeed 
was  shown  by  the  event 

[1]  Llnder  had  been  upon  this  route  for 
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some  years,  had  *passed  over  it  many  times 
and  must  be  presumed  to  have  known  of  the 
crane.  It  was  visible  from  the  engineer's 
seat,  half  a  mile  ahead  through  a  front  win- 
dow. About  a  mile  before  reaching  Oamey 
linder  had  noticed  that  the  main  driving  pin 
on  the  engine  was  getting  hot,  had  crept  out 
upon  the  running  board  to  see  about  It,  and 
had  returned.  It  may  be  supposed  that  at 
the  time  of  the  accident  he  was  leaning  out 
of  the  side  window  to  look  at  It  again  and 
was  acting  in  the  course  of  his  duty.  The 
position  in  which  his  body  was  first  seen 
and  the  place  of  the  wound  Indicate  that  he 
was  more  than  fourteen  inches  out  from  the 
engine's  side. 

[2]  In  this  case  the  question  Is  not  wheth- 
er a  reasonable  insurance  against  such  mis- 
fortunes should  not  be  thrown  upon  the 
travelling  public  through  the  railroads,  or 
whether  it  always  is  possible  for  a  railroad 
employee  to  exercise  what  would  be  called 
due  care  for  his  own  safety  and  to  do  what 
he  is  hired  to  do.  The  question  is  whether 
the  railroad  is  liable  imder  the  statute  ac- 
cording to  the  principles  of  the  common  law 
regarding  tort  The  first  element  in  it  is  the 
standard  of  conduct  to  be  laid  down  for  the 
road.  The  standard  concerns  a  permanent 
condition  not  only  at  this  place,  but  at  many 
places  along  the  road  and  presumably  at  in- 
numerable others  on  all  the  large  railroads 
of  the  United  States.  There  are  no  special 
circumstances  to  qualify  this  part  of  the 
question — which  is  whether  or  not  it  is  con- 
sistent with  the  duty  of  a  railroad  to  its 
employees  to  erect  railroad  cranes  of  which 
the  end  of  the  arm  when  in  use  is  fourteen 
inches  from  the  side  of  the  train.  The  rail- 
road is  required  and  presumed  to  know  its 
duty  in  the  matter  and  it  would  seem  that 
the  Court  ought  to  be  equally  well  informed. 
It  cannot  be  that  the  theory  of  the  law  re- 


of  a  jury  In  every  casa    See  Southern  Pa- 
cific Co.  V.  Pool,  160  U.  S.  488,  440,  16  Sup. 
Ct.  338,  40  L.  Ed  485. 
It  is  impracticable  to  require  railroads  to 
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have  no  ^structures  so  near  to  their  tracks  as 
to  endanger  people  who  lean  from  the  win- 
dows of  the  cars.  Most  passengers  are  fa- 
miliar with  cautions  against  putting  out 
heads  or  arms.  However  it  may  be  in  other 
cases  where  there  is  more  or  less  choice  as 
to  position,  this  is  true  as  to  the  postal 
cranes.  The  farthest  point  at  which  a  bag 
could  be  picked  up  is  twenty-nine  Inches,  and 
it  requires  a  less  distance  than  that  to  be 
sure  of  getting  the  bag.  In  short  it  would 
be  impossible  to  use  the  contrivance  with  ab- 
solute certainty  that  no  accident  would  hap- 
pen if  a  man  put  Ills  head  out  at  the  wrong 
moment  It  equally  is  impossible  to  con- 
demn railroads  as  wrongdoers  simply  for 
adopting  the  device  with  the  conditions  im- 
posed by  the  Poet  Office  Department  When 
a  railroad  is  built  it  is  practically  certain 
that  some  deaths  will  ensue,  but  the  builders 
are  not  murderers  on  that  account  when  the 
foreseen  comes  to  pass.  On  the  common  law 
principles  of  tort  the  adoption  of  an  improve- 
ment in  the  public  Interest  does  not  throw 
the  risk  of  all  Incidental  damage  upon  those 
who  adopted  it,  however  fair  it  may  be  to 
put  the  expenses  of  Insurance  upon  those 
who  use  it  It  is  going  very  far  to  leave  it 
open  to  a  jury  to  attach  liability  in  tort  to 
a  system  by  which  the  end  of  the  arms  of 
postal  cranes  come  to  fourteen  Inches  from 
the  car. 

[3]  But  further,  we  must  take  it,  as  we 
have  said,  that  Llnder  perfectly  well  knew 
of  the  existence  of  the  crane  where  it  stood, 
and  could  have  seen  it  from  his  seat  had 
he  looked,  long  before  he  reached  it  He 
entered  the  employment  of  the  railroad  when 
it  had  this  appliance  manifest  in  its  place. 
The  only  element  of  danger  that  he  may  not 
have  appreciated  was  the  precise  distance 
which  the  point  of  the  crane  would  reach. 
But  an  experienced  railroad  man  cannot  be 
supposed  to  have  been  ignorant  that  such  a 
projection  threatened  danger  and,  knowing 
so  much,  he  assumed  the  risk  that  obviously 
would  attend  taking  the  chances  of  leaning 
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well  out  from  *the  train.  As  we  have  said, 
the  only  possible  Inference  on  the  uncontra- 
dicted evidence  of  the  plaintiff's  witnesses 
was  that  he  leaned  out  considerably  more 
than  fourteen  inches  as  shown  by  the  posi- 
tion of  his  body  and  the  place  of  the  cut  on 
his  head.  The  probability  is  that  the  dis- 
tance of  the  crane  was  somewhat  greater 
than  the  minimum  that  we  have  assumed, 
but  that  we  lay  on  one  side.  Confining  our- 
selves to  the  case  of  postal  cranes  we  are  of 
opinion  that  to  allow  the  jury  to  find  a  ver- 
dict for  the  plaintiff  was  to  allow  them  to 
quires  it  to  be  left  to  the  uncertain  judgment ,  substitute  sympathy  for  evidence  and  to  im- 
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pose  a  standard  of  conduct  that  had  no  war- 
rant In  the  common  law.  Butler  v.  Frazee, 
211  U.  S.  459,  465-467,  29  Sup.  Ct.  136,  53 
L.  Ed.  281.  Kenney  v.  Meddaugh,  118  Fed. 
209,  55  O.  C.  A.  115. 
Judgment  reversed. 

Mr.  Justice  CLARKE,  dissenting.  Engi- 
neer Llnder,  when  leaning  out  of  his  cab,  in 
the  discharge  of  his  duty  to  see  the  condi- 
tion of  a  "hot  driving  pin,"  was  struck  on 
the  head  and  killed  by  the  end  of  a  hor- 
izontally extended  arm  of  a  mail  crane. 
There  is  no  question  of  contributory  negli- 
gence in  the  case — the  judgment  could  not 
be  reversed  for  that,  under  the  Federal  Em- 
ployers* Liability  Act  The  negligence  of  the 
railroad  company  is  palpable  but,  neverthe- 
less, the  finding  of  a  properly  instructed  Jury 
and  of  two  state  courts,  is  here  reversed  be- 
cause this  Court  concludes,  as  a  matter  of 
fact,  that  the  mail  crane  arm  was  such  an 
obvious  and  conspicuous  source  of  danger  to 
Linder  that  he  must  be  held,  as  a  matter  of 
law,  to  have  assumed  the  danger  from  it  by 
continuing  in  the  service  of  the  company. 

The  record  shows:  That  Linder  was  a 
freight  engineer,  and  as  such  had  nothing  to 
do  with  mail  cranes  and  had  neither  occasion 
nor  opportunity,  except  very  rarely,  to  see 
what,  if  any,  danger  the  crane  arms  could 
be  to  him  when  In  the  discharge  of  his  du- 
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ties,  for,  during  the  two  •years  next  before 
his  death,  he  had  made  but  twelve  trips  on 
passenger  trains,  only  three  of  which  were 
on  trains  which  "picked  up*'  mail  from 
cranes;  that  when  mail  cranes  are  not  in 
use  the  arms  hang  vertically  beside  the  sup- 
porting post  which  is  three  feet  eight  Inches 
from  the  side  of  an  engine,  and  obviously 
in  such  position  they  are  not  a  source  of 
danger  to  train  men;  that  on  the  line  in- 
volved, the  arms  of  cranes  were  extended 
horizontally  toward  the  track,  so  as  to  be  a 
source  of  danger  to  engineers,  only  two  or 
three  times  a  day,  at  widely  separated  inter- 
vals, when  they  were  used  to  support  a 
mail  bag  for  ten  minutes  before  the  arrival 
of  each  mail  train, — a  fraction  of  an  hour 
in  twenty-four;  and  that  Linder,  when  lean- 
ing out  of  his  cab  to  see  the  condition  of  a 
hot  driving  pin,  was  struck  an  inch  above 
his  ear,  so  that  if  the  arm  had  been  three  or 
four  inches  farther  from  the  track  he  would 
not  have  been  injured. 

The  record  does  not  show:  That  Gov- 
ernment requirements  for  mall  cranes  re- 
quire them  to  be  as  close  to  the  track  as 
this  one  was.  On  the  contrary,  the  only 
evidence  to  the  point  is  that  of  an  employ^ 
in  the  Government  mail  service,  who  testi- 
fied, that  the  hooks  on  mail  cars  are  adjusted 
to  catch  mall  bags  if  within  twenty-nine 
inches  of  their  sides,  that  allowing  for  the 
jwaying  of  the  cars,  they  will  catch  them  If 
twenty-six  Inches  away,  and  that  the  sides 
Of  the  cars  are  *'fiush"  with  the  sides  of  en- 


gine cabs.  The  point  of  the  crane  arm  which 
killed  Linder  "was  about  fourteen  inches 
from  the  side  of  the  cab,"  but  on  this  evi- 
dence it  could  have  been  placed  twenty-six 
inches  away,  where  it  would  not  have  been 
a  source  of  danger  to  him. 

Although  the  civil  engineer,  who  had 
charge  of  the  cranes  on  the  division,  was  a 
witness  for  the  company,  he  was  not  asked 
the  distance  of  the  crane  causing  the  injury, 
or  of  any  other  crane,  from  the  track — ^a 
suspicious    drcimistance — and    that    other 
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cranes  were  at  the  same  dis^tance  as  the  one 
which  caused  the  injury  can  only  be  in- 
ferred from  inadequate  statements  of  wit- 
nesses who  had  never  made  any  measurements 
and  who  gave  the  merest  impressions  with 
respect  to  them.  Where,  as  here,  three  or 
four  inches  is  a  matter  of  life  and  death, 
random  estimates  are  valueless  and  should 
not  be  accepted,  especially  when  the  company 
certainly  had  perfectly  definite  information, 
which  was  suppressed.  A  hard  and  fast  as- 
sumption of  law  should  not  be  based  on 
findings  of  fact  by  this  court  derived  from 
such  evidence. 

There  is  no  description  whatever  in  the 
record  of  the  length,  dimensions  or  appear- 
ance of  the  arms  of  the  crane  which  caused 
the  death  of  Linder.  How,  on  such  evidence, 
can  it  be  justly  stated,  that  such  crane  arm 
was  so  permanent  and  conspicuous  a  source 
of  danger  that  as  a  matter  of  law,  Linder, 
a  freight  engineer,  usually  running  past  it 
at  high  speed  when  its  arms  were  down, 
should  be  charged  with  knowing  and  appre- 
ciating and  assuming  the  risk! 

It  has  been  a  criminal  offense  in  Ohio  for 
twenty  years  to  nmintain  mall  cranes  nearer 
than  eighteen  inches  to  the  nearest  point 
of  contact  with  the  widest  locomotive  on  the 
road  erecting  such  cranes,  97  O.  L.  274,  and 
there  are  similar  statutes  in  other  States. 
If  the  point  of  the  crane  arm  here  involved 
had  been  eighteen  inches,  four  inches  farther 
than  it  was,  from  the  engine,  Linder  would 
not  have  been  injured. 

There  is  no  evidence  whatever  that  Linder 
actually  knew  that  the  crane  arm  extended 
close  enough  to  the  track  to  cause  him  in- 
jury, and  the  latest  formulation  by  this 
Court  of  the  rule  applicable  to  the  case  is: 

"In  order  to  charge  an  employ^  with  the  as- 
sumption of  a  risk  attributable  to  a  defect  dne 
to  the  employer's  negligence  [as  this  defect 
was]  it  must  appear  not  only  that  he  knew  (or 
is  presumed  to  have  known)  of  the  defect  but 
that  he  knew  that  it  endangered  his  safety; 
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or  else  ^such  danger  must  have  been  so  obvious 
that  an  ordinarily  prudent  person  under  the 
circumstances  would  have  appreciated  it** 
Gila  Valley,  etc.,  Ry.  Co.  v.  Hall,  232  U.  S. 
94,  102,  34  Sup.  Ct  229,  231  (58  L.  Ed.  521). 

Earlier  expressions  of  the  rule  are  that 
the  danger  must  be  '^plainly  observable** 
(Texas  &  P.  R.  Co.  y.  Archibald,  170  U.  S. 
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665.  672, 18  Sup.  Ct.  777,  780  [42  L.  Ed.  1188] ; 
Choctaw,  O.  ft  G.  R.  Oo.  v.  McDade,  191 
U.  S.  64,  68,  24  Sup.  Ot  24,  48  h.  Ed.  96), 
or  **so  patent  as  to  be  readily  observable" 
(Texas  ft  P.  R.  CJo.  v.  Swearingen,  196  U.  S. 
51,  62,  25  Sup.  Ct.  164,  168  [49  L.  Ed.  382]). 

It  Is  "a  strong  thing"  to  hold,  on  the  In- 
definite evidence  In  this  record,  which  I  have 
attempted  accurately  to  detail,  that  a  mail 
crane  arm  is  such  a  permanent  and  con- 
spicuous source  of  danger  to  a  freight 
engineer  as  to  bring  this  case  within 
the  scope  of  the  decisions  cited,  and  It 
is  a  yet  stronger  thing  to  reverse  the 
finding  of  a  Jury  properly  Instructed,  and 
the  Judgments,  on  a  question  of  t&ct,  of  two 
state  courts,  which  the  record  shows  acted 
with  full  appreciation  of,  and  with  a  desire 
to  follow,  the  decisions  of  this  Ck>urt  with 
respect  to  assumption  of  risk. 

In  practice  certainly,  and  I  think  In  the- 
ory, the  decision  of  the  Court  in  this  case 
will  Introduce  a  new  and  unfortunate  stand- 
ard into  the  law  of  assumption  of  risk, 
which  will  confuse  the  doctrine  as  it  has 
been  worked  out  in  the  cases  cited,  will  ren- 
der railway  companies  careless  In  placing 
obstructions  near  to  their  tracks,  and  will 
result  in  the  Injury  and  death  of  many  in- 
nocent and  careful  men,  if  the  effect  of  it  is 
not  promptly  corrected  by  State  and  National 
statutes,  and  therefore  I  cannot  consent  to 
Join  in  it 

Mr.  Justice  DAT  and  Mr.  Justice  PITNEY 
join  in  this  dissent 
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UNITED  STATES  V.  STRANG  et  al. 

(Argued  Dec.  9,  1920.    Decided  Jan.  8,  1921.) 

No.  206. 

1.  United  States  ^=»6l*Agent  of  Emergency 
Fleet  Corporation  not  "agent  of  United 
States,"  within  penal  statute. 

The  Emergency  Fleet  (Corporation,  organ- 
ised by  the  Shipping  Board,  as  anthorized  by 
Act  Sept  7,  1916,  and  authorized  by  the  Pres- 
ident to  exercise  a  portion  of  the  power  and 
authority  granted  to  him  by  Act  June  15,  1917, 
is  a  separate  entity,  though  all  of  its  stock  is 
owned  by  the  government,  and  an  inspector  of 
such  corporation  is  not  an  "agent  of  the  United 
States,*'  within  Criminal  Code,  f  41  (Comp.  St. 
f  10205),  prohibiting  any  member  of  a  firm  from 
acting  as  officer  or  agent  of  the  United  States 
for  the  transaction  of  business  with  such  firm. 

2.  Corporations  ^=»304  *  Agents  of  corpora- 
tion are  not  agents  of  stockholders. 

Generally  agents  of  a  corporation  are  not 
agents  of  the  stockholders  and  cannot  contract 
for  them. 

Mr.  Jnstice  Clarke  dissenting. 


In  Error  to  the  District  Gonrt  of  the  United 
States  for  the  Southern  District  of  Florida. 

Criminal  proceeding  by  the  United  States 
against  James  H.  Strang  and  others.  A  de- 
murrer to  the  indictment  was  sustained,  and 
the  United  States  brings  error.    Afl^rmed. 

Mr.  Solicitor  General  Frierson,  of  Chatta- 
nooga, Tenn.,  for  the  United  States. 

Mr.  John  W.  Dodge,  of  Jacksonville,  Fla., 
for  defendants  in  error. 
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^Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

The  ultimate  question  for  determination 
is  whether  the  employment  of  defendant 
Strang  as  an  inspector  by  the  United  States 
Shipping  Board  Emergency  Fleet  Corpora- 
tion, without  more,  made  him  an  agent  of  the 
government  within  the  meaning  of  section  41, 
Criminal  Code. 

"Sec.  41.  No  officer  or  agent  of  any  corpora- 
tion, joint-stock  company,  or  association,  and 
no  member  or  agent  of  any  firm,  or  person  di- 
rectly or  indirectly  interested  in  the  pecuniary 
profits  or  contracts  of  such  corporation,  joint- 
stock  company,  association,  or  firm,  shall  be 
employed  or  shall  act  as  an  officer  or  agent  of 
the  United  States  for  the  transaction  of  busi- 
ness with  such  corporation,  joint- stock  com- 
pany, association,  or  firm.  Whoever  shall  vio- 
late the  provision  of  this  section  shall  be  fined 
not  more  than  two  thousand  dollars  and  impris- 
oned not  more  than  two  years."  Comp.  St.  | 
10205. 

Holding  that  this  employment  did  not  suf- 
fice to  create  the  relation  alleged,  the  trial 
court  sustained  a  demurrer  to  the  indictment. 
It  contains  four  counts,  three  of  which  charge 
that  Strang  unlawfully  acted  as  agent  of  the 
United  States  in  transacting  business  with 
tho  Duval  Ship  Outfitting  Company,  a  co- 
partnership of  which  he  was  a  member,  in 
that  while  an  employee  of  the  Fleet  Corpora- 
tion as  an  inspector  he  signed  and  executed 
(February,  1919)  three  separate  orders  to  the 
Outfitting  Company  for  repairs  and  altera- 
tions on  the  steam^ip  Lone  Star.  The  other 
defendants  are  charged  with  aiding  and  abet- 
ting him.  The  trial  court  and  counsel  here 
have  treated  the  fourth  count  as  charging  all 
the  defendants  with  conspiracy  to  commit  the 
offenses  set  forth  in  the  three  preceding 
counts.  United  States  v.  Colgate  ft  Co.,  250 
U.  S.  300,  39  Sup.  Ct  465,  63  L.  Ed.  992,  7 
A.  L.  R.  443. 

Counsel  for  the  government  maintain  that 
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the  Fleet  ^Corporation  is  an  agency  or  instru- 
mentality of  the  United  States  formed  only 
as  an  arm  for  executing  purely  governmental 
powers  and  duties  vested  by  Congress  in  the 
President  and  by  him  delegated  to  it;  that 
the  acts  of  the  corporation  within  its  delegat- 
ed  authority   are   the   acts   of    the   United 
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States ;  that  therefore  in  placing  orders  with 
the  Duval  Company  In  behalf  of  the  Fleet 
Corporation  while  performing  the  duties  as 
Inspector  Strang  necessarily  acted  as  agent 
of  the  United  States. 

The  demurrer  was  properly  sustained. 

[1]  As  authorized  by  the  Act  of  September 
7,  1916  (39  Stat.  728),  the  United  States  Ship- 
ping Board  caused  the  Fleet  Corporation  to 
be  organized  (April  16,  1917)  under  laws 
of  the  District  of  Columbia  with  $50,000,000 
capital  stock,  all  owned  by  the  United  States, 
and  it  became  an  operating  agency  of  that 
board.  Later,  the  President  directed  that 
the  corporation  should  have  and  exercise  a 
specified  portion  of  the  power  and  authority 
in  respect  of  ships  granted  to  him  by  the  Act 
of  June  15,  1917  (40  Stat  182),  and  he  like- 
wise authorized  the  Shipping  Board  to  exer- 
cise through  it  another  portion  of  such  power 
and  authority.  See  The  Lake  Monroe,  250 
b.  S.  246,  252,  39  Sup.  Ct.  460,  63  L.  Ed.  962. 
The  corporation  was  controlled  and  nranaged 
by  its  own  officers  and  appointed  its  own 
servants  and  agents  who  became  directly  re- 
sponsible to  it.  Notwithstanding  all  Its  stock 
was  owned  by  the  United  States  it  must  be 
regarded  as  a  separate  entity.  Its  inspectors 
were  not  appointed  by  the  President,  nor  by 
any  officer  designated  by  Congress ;  they  were 
subject  to  removal  by  the  corporation  only 
and  could  contract  only  for  It.  In  such  cir- 
cumstances we  think  they  were  not  agents  of 
the  United  States  within  the  true  intendment 
of  section  41. 

[2]  Generally  agents  of  a  corporation  are 
not  agents  of  the  stockholders  and  cannot 
contract  for  the  latter.  Apparently  this  was 
one  reason  why  Congress  authorized  organiza- 
tion of  the  Fleet  Corporation.    Bank  of  the 
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United  ^States  v.  Planters'  Bank  of  Qeorgla, 
9  Wheat.  904,  907,  908,  6  L.  Ed.  244;  Bank 
of  Kentucky  v.  Wlster  et  al.,  2  Pet.  318,  7  L. 
Ed.  437 ;  Briscoe  et  al.  v.  Bank  of  Kentucky, 
11  Pet  257,  9  L.  Ed.  709;  Salas  v.  United 
States,  234  Fed.  842,  148  C.  C.  A.  440.  The 
view  of  Congress  is  further  indicated  by  the 
provision  in  section  7,  Appropriation  Act  of 
October  6,  1917  (40  Stats.  345,  384  [Comp.  St. 
1918,  Comp.  St  Ann.  Supp.  1919,  f  251b]): 


(K4  U.  8.  S87) 
COCHRAN   et  al.  v.   UNITED  STATES. 
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'Provided,  that  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation  shall  be 
considered  a  government  establishment  for  the 
purposes  of  this  section.' 


>f 


Also,  by  the  Act  of  October  23,  1918  (chap- 
ter 194,  40  Stats.  1015  [Comp.  St.  Ann.  Supp 
1919,  §  10199])  which  amends  section  35,  Crim- 
inal Code,  and  renders  It  criminal  to  defraud 
or  conspire  to  defraud  a  corporation  in  which 
the  United  States  owns  stoclc. 

Affirmed. 

Mr.  Justice  CLARKE  dissents. 


(Argued   Dec.  15  and  16,  1920. 

Jan.  3,  1921.) 

No.  116. 


Decided 


1.  Internal  revenae  ^=»2*Tax68  on  legaoles 
held  safflciently  certain  to  be  saved  by  re- 
pealing act  as  taxes  previously  ''Imposed." 

Under  War  Revenue  Act  June  13,  1898,  S 
29,  providing  for  a  tax  on  legacies  at  the  rate 
of  75  cents  on  the  $100,  the  amount  of  taxes 
on  legacies  of  less  than  $1,000,000  paid  prior 
to  July  1,  1902,  from  an  estate  having  a  net 
value  of  nearly  $8,000,0(X)  was  not  rendered  un- 
certain by  the  fact  that  the  amount  of  claims 
against  Uie  estate  had  not  been  ascertained, 
and  the  taxes  were  therefore  ''imposed'*  within 
the  meaning  of  the  repealing  act  of  April  12, 
1902,  effective  July  1,  1902,  providing  that  Ux- 
es  Imposed  by  section  29  prior  to  the  taking 
effect  of  the  repealing  act  should  continue  in 
force,  especially  where  the  executors  made  a 
return  of  the  legacies,  and  no  liabilities  requir- 
ing repayment  of  the  legacies  had  developed 
after  14  years. 

TEd.  Note.— For  other  definitions,  see  Word8 
and  Phrases,  First  and  Second  Series,  Impose,  j 

2.  Internal  revenne  #=»38— Right  to  recover 
taxes  should  be  shown  by  averment  and 
proof. 

The  right  to  recover  taxes  voluntarily  paid 
should  be  shown  not  only  by  averment,  but  by 
proof,  and  not  by  assertion  and  speculation. 

Appeal  from  the  Court  of  Claims. 

Suit  by  Alexander  Smith  Ck)chran  and  an- 
other, as  surviving  executors  of  William  F. 
Cochran,  deceased,  against  the  United  States. 
From  a  Judgment  dismissing  the  claim  (54 
C.  C.  219),  the  claimants  appeaL    Affirmed. 

Mr.  H.  T.  Newcomb,  of  New  Tork  City,  for 
appellants. 
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Mr.  W.  L.  Frlerson,  Sol.  Gen.,  of  Chatta- 
nooga, Tenn.,  for  the  United  States. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court 

Appeal  from  a  Judgment  of  the  Court  of 
Claims  denying  recovery  of  taxes  paid  under 
the  War  Revenue  Act  of  June  13,  1898  (30 
Stat  448),  and  amendments,  upon  certain  leg- 
acies made  under  the  will  of  William  F. 
Cochran. 

The  facts  so  far  as  we  deem  them  material 
are  as  follows: 

Cochran  died  in  New  York,  December  27, 
1901,  leaving  a  will  and  a  personal  estate  of 
the  value  of  $7,918,027.18  of  which  appellees 
and  Era  S.  Cochran  were  made  executors. 
The  latter  has  since  died.  The  will  was  pro- 
bated January  9,  1901,  and  letters  testamen- 
tary issued  the  same  date  and  administration 
was  immediately  undertaken  and  proceeded 
with  without  extraordinary  or  unnecessary 
delay. 
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Six  months'  notice  to  creditors  was  given 
as  required  by  the  law  of  New  Tork  and  the 
time  for  the  presentation  of  claims  expired 
August  4,  1902.  Prior  to  September  SO,  1902, 
debts  and  claims  against  the  estate  were  pre- 
sented and  for  the  most  part  paid  to  the 
aggregate  amount  of  $98,589.04,  of  which 
amount  $66,776^5  were  paid  prior  to  July 
1,  1902.  Expenses  of  administration  during 
that  period  had  been  ascertained  to  be  $125,- 
000,  of  which  sum  $13,047.16  were  paid  prior 
to  July  1,  1902.  Otherwise  claims  and  ex- 
penses of  administration  had  not  been  ascer- 
tained. 

Certain  sums  were  bequeathed  to  the  ex- 
ecutors in  trust  for  the  children  of  Cochran 
and  there  was  also  a  legacy  to  a  niece  and 
one  to  a  stranger  to  his  blood.  Trusts  were 
set  up  in  accordance  with  the  will  and  the 
legatees  were  paid  i)rior  to  July  1,  1902,  the 
sums  provided  to  be  paid.  The  aggregate 
payment  so  made  amounted  to  the  sum  of  $3,- 
140,979.10. 
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^In  1892  and  1893  Utigation  was  Instituted 
against  the  decedent  which  might  Involve  the 
estate,  it  was  estimated,  in  the  payment  of 
several  hundred  thousand  dollars  or  more. 
The  litigation  according  to  the  findings  of  the 
Court  of  Claims  is  still  in  progress  and  on 
account  of  it  money  has  been  retained  by  the 
executors  that  might  otherwise  have  been  dis- 
tributed. The  probable  outcome  of  the  liti- 
gation is  not  shown. 

Under  the  laws  of  New  York  funds  in  the 
hands  of  executors  after  the  expiration  of 
notice  to  creditors  are  liable  to  after-discov- 
ered debts,  and  legatees  who  have  received 
money  prior  to  the  expiration  of  such  notice 
are  liable  up  to  the  amount  paid  them  for 
claims  subsequently  presented.  The  execu- 
tors were  not  secured  for  the  payments  to 
legatees  prior  to  July  1,  1902,  and  prior  to 
that  date  the  value  of  the  residuary  estate 
bad  not  been  ascertained. 

In  compliance  with  section  80  of  the  Act  of 
June  13,  1898,  the  executors  on  February  17, 
1903,  made  a  return  and  filed  it  with  the  col- 
lector of  Internal  revenue  giving  a  schedule 
of  the  legacies  arising  from  the  personal 
property  of  the  estate  and  the  amount  of  tax 
due  thereon.  The  collector  accepted  the 
schedule  as  correct.  The  amount  paid  to  him 
by  the  executors  was  the  amount  they  esti- 
mated as  the  amoimt  of  the  taxes  due.  The 
schedule  showed  the  taxes  on  each  legacy  and 


was  paid;  the  latter  was  not,  and  remains 
unrefunded. 
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^This  sum  was  computed  in  respect  to  the 
interest  of  eight  different  legatees,  of  which 
six  were  residuary  legatees,  and  the  computa- 
tions were  made  according  to  certain  general 
rules,  tables,  and  instructions  for  the  use  of 
internal  revenue  officers,  administrators,  and 
trustees  in  determining  the  amount  of  taxes 
to  be  paid  to  the  United  States  upon  legacies 
or  distributive  shares  arising  from  personal 
property  under  the  Act  of  June  13,  1898. 
There  was  no  special  investigation  by  the 
Commissioner  of  Internal  Revenue  as  to  the 
expectancy  of  life  of  the  several  beneficiaries 
or  as  to  the  earning  power  of  the  bonds 
placed  in  trust  for  them  respectively,  and  for 
their  benefit. 

[1]  The  contentions  of  the  parties  are  quite 
accurately  opposed.  The  appellees  contend 
that  an  assessment  was  a  necessary  condi- 
tion to  the  collection  of  the  taxes,  and  that 
there  was  no  assessment  until  after  July  1, 
1902,  and  that  on  that  date  the  law  which  es- 
tablished the  taxes  was  repealed. 

In  opposition  it  is  urged  by  the  United 
States  that  if  an  assessment  was  necessary 
the  right  to  make  it  was  reserved  by  the  re- 
pealing act,  and  that  the  appellees,  as  execu- 
tors, having  made  a  report  of  the  legacies  and 
the  taxes  thereon,  the  report  and  its  accept- 
ance by  the  collector  of  internal  revenue  was 
to  all  intents  and  purposes  an  assessment.  It 
is  further  urged  that,  if  an  assessment  was 
necessary  for  the  purpose  of  collecting  the 
taxes,  it  is  now  immaterial. 

These  contentions  constitute  the  issue  in 
the  case  and  depend  upon  the  relation  of  the 
law  (mostly  statutory)  to  the  facts  and  what 
it  determines.  As  an  element  in  the  determi- 
nation, the  use  of  the  rules  of  the  department 
and  the  mortuary  tables  counsel  dismisses 
from  controversy,  in  concession  to  Henry  v. 
United  States,  251  U.  S.  393,  40  Sup.  Ct  185, 
64  U  EdL  322,  and  Simpson  v.  United  States, 
252  U.  S.  547,  40  Sup.  Ct.  367,  64  L.  Ed.  709. 
The  remaining  element,  that  is,  the  necessity 
of  an  assessment  prior  to  July  1, 1902,  to  the 
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validity  of  the  taxes  in  ques^tion,  counsel  for 
appellant  says,  revolves  '*upon  the  meaning 
and  application  of  the  word  Imposed,'  the 
fifth  word  in  the  special  saving  clause  of  the 
repeal  act  of  April  12,  1902."  And  counsel 
defines  the  word  to  include  all  of  the  steps 
necessary  to  the  collection  of  a  tax,  making  it 


that  the  total  was  $158,321.78,  which  sum  tantamount  to  "accrued."  In  other  words, 
was  by  the  collector  paid  to  the  United  States,  j  the  contention  is  that  a  tax  is  not  "imposed" 
July  16,  1904,  a  demand  was  made  upon  ;  by  the  simple  declaration  of  a  law  that  prop- 
the  Commissioner  of  Internal  Revenue  for  the '  ei*ty  shall  be  subject  to  it,  but  "imposed" 
repayment  to  the  executors  of  the  sum  paid,  only  when  the  tax  becomes  due  and  payable. 
After  one  rejection  (October  22,  1910),  the  and  that  the  taxes  in  the  present  case  had 
Commissioner  (March  15,  1915)  recommended ,  not  reached  that  essential  condition  before 
the  claim  for  allowance  in  the  sum  of  $107.- !  July  1,  1902,  because  they  had  not  been  as- 
292.24,  and  for  the  rejection  of  $51,029.54. '  sessed.  In  support  of  the  contention  counsel 
The  recommendation  was  approved  by  the  cites  Mason  v.  Sargent,  104  U.  S.  689,  26  L. 
Secretary  of  the  Treasury.    The  former  sum   Ed.  894,  and  Hertz  y.  Woodman,  218  U.  S. 
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205,  80  Sup.  Ct.  621.  54  U  Ed.  1001.  There 
is  much  in  the  latter  case  which,  it  may  be 
urged,  is  adverse  to  the  contention,  but  up- 
on this  we  are  not  called  upon  to  pass,  for 
counsel  concedes  that  if  a  statute  imposes  a 
tax  in  such  way  as  that  the  amount  is  readily 
reduced  to  a  certainty,  no  assessment  is  nec- 
essary. And  this  is  true  of  the  taxes  in  ques- 
tion. 

By  Section  29  of  the  Act  of  June  13,  189S 
(30  Stat.  448),  legacies  or  distributive  shares 
such  as  this  case  is  concerned  with^  are 
made  subject  to  a  duty  at  the  rate  of  75 
cents  for  each  and  every  $100  of  the  dear 
value  thereof,  and  the  tax  is  made  a  lien 
and  charge  for  20  years  and  its  payment 
required  before  payment  and  distribution  to 
the  legatees.  The  section  also  requires  the 
trustee  to  make  and  render  to  the  collector 
a  schedule,  list,  or  statement  of  the  legacies 
together  with  the  amount  of  duty  that  has 
accrued  or  shall  accrue  thereon.  Section 
30  was  amended  March  2,  1901  (31  Stat. 
938),  but  no  change  in  anything  Important 
to  the  present  controversy.  Section  29  and 
the  amendments  of  March  2,  1901,  were  re- 
pealed by  Act  of  April  12,  1902  (32  Stat.  97 

et  *seq.  [Comp.  St  {  6369]),  but  it  was  provid- 
ed that  "all  taxes  or  duties  imposed  by  sec- 
tion 29  ^  *  ^  and  amendments  thereof, 
prior  to  the  taking  effect"  of  the  repealing 
act  should  "be  subject,  as  to  lien,  charge,  col- 
lection and  otherwise,  to  the  provisions  of 
section  thirty  ^  •  ^  and  amendments 
thereof,"  which  are  hereby  "continued  in 
force."  Except  as  so  continued  in  force,  the 
repealing  statute  took  effect  July  1, 1902. 

The  schedule  under  section  29  was  ren- 
dered, as  we  have  seen,  accepted  by  the  col- 
lector, and  taxes  were  paid  in  accordance 
therewith  in  the  sum  of  $158,321.78. 
.  The  schedule  included  legacies  that  had 
been  paid  after  July  1, 1902,  but  as  by  Act  of 
June  27,  1902  (32  Stat  406),  such  legacies 
were  not  subject  to  a  tax,  the  taxes  on  them 
were  refunded,  upon  demand  of  the  execu- 
tors, but  the  government  refused  to  refund 
the  taxes  on  legacies  paid  prior  to  that  date. 
This  suit  was  brought  for  their  amount,  that 
is,  the  sum  of  $51,029.54. 

To  support  recovery,  it  is  contended  that 
there  was  no  obligation  of  payment,  because, 
as  has  already  been  said,  the  amount  to  be 
paid  was  not  made  certain  by  assessment,  or, 
to  quote  counsel,  was  not  "so  certain  (or  ca- 
pable of  such  ascertainment)  that  reasonable 
minds  could  not  disagree,  and  that  the  exer- 


^  We   disregard   a   distinction  in   the  legacies   as 
not  important  to  the  argument. 


else  of  judgment  and  the  consideration  and 
weighing  of  evidence  could  not  affect  the  re- 
sult." For  this  Hagar  v.  Beclamation  Dis- 
trict, 111  U.  S.  701,  4  Sup.  Ct  663,  28  L.  Ed. 
569,  and  other  cases  are  cited  and  reviewed. 
But  we  cannot  agree  that  there  was  uncer- 
tainty. We  have  seen  the  amount  of  taxes 
imposed  by  the  statute  was  definite  and  the 
appellants  had  no  trouble  in  estimating  and 
returning  the  value  of  the  legacies  upon  which 
it  was  imposed.  The  basis  of  the  claim  of 
uncertainty  is  that  the  estate  was  and  is  not 
settled  and  that  there  is  a  possibility  that 
the  legatees  may  be  called  upon  to  pay  debts. 
The  contention  is  as  strained  and  baseless  as 
that  rejected  in  Simpson  v.  United  States, 
supra. 
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[2]  *It  is  to  be  remembered,  besides,  that 
the  case  does  not  present  a  case  of  resistance 
to  the  payment  of  a  tax,  but  of  the  recovery 
of  taxes  voluntarily  paid,  and  that  there- 
fore the  illegality  of  them  should  be  shown  not 
only  by  averment,  but  by  proof,  not,  as  it  is 
attempted  to  be,  by  assertion  and  speculation. 
It  is  true  that  it  is  averred  that  prior  to  July 
1,  1902,  the  amount  of  claims  against  the 
estate  had  not  been  ascertained,  and  that 
there  was  responsibility  upon  the  trustees 
and  legatees  to  make  a  return  of  the  whole 
or  ratable  portions  of  the  legacies  to  the  ex- 
tent that  the  sums  remaining  In  the  estate 
should  be  insufilcient  to  satisfy  all  valid 
claims.  It  is  conceded,  however,  the  contin- 
gency of  this  might  have  terminated  August 
1,  1902,  and  while  it  is  averred  that  the  dear 
value  of  the  interests  of  the  legatees  was  at 
all  times  prior  to  July  1, 1902,  uncertain  and 
indefinite,  and  still  is  so,  there  stand  In  op- 
position the  facts  of  the  case  and  the  refu- 
tation that  an  estate  of  the  net  personal  val- 
ue of  nearly  $8,000,000  was  or  is  in  danger 
of  embarrassment  by  the  payment  of  lega- 
cies of  less  than  $1,000,000.  And  we  have 
seen  that  the  executors,  who  had  knowledge 
of  the  condition  of  the  estate,  and  all  that  it 
might  be  made  subject  to,  did  not  hesitate  to 
make  a  return  of  the  legacies  to  the  collector 
of  internal  revenue  and  pay  the  taxes  there- 
on. The  petition  in  this  case  was  filed  in  the 
Court  of  Claims  June  23, 1916, 14  years  after 
the  commencement  of  the  adndnlstration  of 
the  estate  and  nearly  as  long  after  the  time 
of  presentation  of  claims  against  it,  and  the 
record  shows  that  the  total  of  the  claims  and 
expenses  of  administration,  including  funeral 
expenses,  amount  to  the  sum  of  $235,700.  In 
the  face  of  this  exhibition  we  are  asked  to 
speculate  upon  possibility  of  the  exlstaice  of 
liabilities  that  14  years  have  not  developed. 

Judgment  afilrmed. 
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ERIE    R.    CO.   V.    BOARD   OF    PUBLIC 
UTILITY  COM'RS  et  al. 

Nos.  33  and  34. 

PASSAIC  WATER  CO.  V.  SAME. 

No.  35. 

WESTERN  UNION  TELEGRAPH  CO.  V. 

SAME. 

No.  36. 

D.  FULLERTON  &  CO.  V.  SAME. 

No.  37. 

MORRIS  &  CO.  V.  SAME. 

No.  38. 

MEYER  et  al.  v.  SAME, 

No.  39. 

PUBLIC  SERVICE  RY.  CO.  v.  SAME. 

No.  40. 

(Argned  Nov.  16  aDd  17,  1920.    Decided 
Jan.  3,  1921.) 

I.  Railroads  ^=>96 — May  be  required  to  main- 
tain bridges  or  viaducts  over  or  under  high- 
ways newly  laid  out. 

Railroad  companies  may  be  required,  at 
their  own  expense,  not  only  to  abolish  existing 
grade  crossings,  but  also  to  build  and  maintain 
suitable  bridges  or  viaducts  to  carry  highways 
newly  laid  out  over  their  tracks,  or  to  carry 
their  tracks  over  such  highways. 

2.  Commeroe  <s=958  —  Railroads  <s=999(l)  — 
State  may  require  abolition  of  grade  cross- 
ings when  reasonably  required. 

The  state,  from  which  railroads  derive  their 
right  to  occupy  land  within  the  state,  has  a 
eonstitutional  right  to  insist  that  highway 
crossings  shall  not  be  made  dangerous  to  the 
public,  whatever  may  be  the  cost  to  the  rail- 
road companies;  and,  if  it  reasonably  can  be 
said  that  safety  requires  the  abolition  of  grade 
crossings,  neither  prospective  bankruptcy  of 
the  company  nor  its  engagement  in  interstate 
commerce  can  take  away  this  fundamental  right 
of  the  state  as  sovereign  of  the  soil. 

3.  Railroads  «=»99( I)— Contracts  subject  to 
staters  right  to  require  abolition  of  grade 
orosslng. 

Ck>ntracts  by  a  railroad  are  subject  to  the 
possible  exercise  of  the  state's  sovereign  right 
to  require  the  abolition  of  dangerous  grade 
crossings. 

4^  Railroads  ^=s>2l4— May  cease  operation,  if 
unduly  burdened  by  state. 

If  the  burdens  imposed  on  a  railroad  by 
the  state  are  so  great  that  the  road  cannot  be 
run  at  a  profit,  it  can  stop,  whatever  misfor- 
tane  the  stopping  may  produce. 

5.  Railroads  (S=>99( 2)— Apportionment  of  cost 
of  abolishing  grade  crossing  not  ground  for 
complaint. 

As  a  railroad  company  might  have  been 
charged  with  the  whole  expense  of  abolishing 
dangerous  grade  crossings,  it  could  not  com-* 


plain  that  only  10  per  cent,  of  the  cost  was 
thrown  upon  a  street  railway  company  by  the 
State  Board  of  Public  Utility  Commissioners. 

6.  Railroads  (@=>99(l  l)*Dlscretion  of  board 
ordering  abolition  of  grade  crossing  subjsot 
to  review. 

If  Act  N.  J.  March  12,  1913,  c.  67,  leaves 
I  the   Board  of  Public  Utilities  Commissioners 
a  discretion  as  to  ordering  the  elimination  of 
a  dangerous  grade  crossing,  the  discretion  is 
subject  to  review  by  the  courts.  , 

7.  Courts  ^=s>394  (3)— Federal  Supreme  Court 
not  oonoerned  with  delegation  of  legislatlva 
powers  to  state  boards. 

The  federal  Supreme  Court  has  no  concern 
with  the  question  of  delegation  of  legislative 
or  quasi  legislative  powers  to  a  state  commis- 
sion or  board.  i 

8.  Railroads  ^=»99(2)-.portlon  of  cost  of 
eliminating  grade  crossing  may  be  ordered 
paid  by  street  railroad. 

A  street  railway  crossing  the  tracks  of 
a  steam  road  at  grade  in  a  public  street  in- 
creases the  danger  of  the  crossing,  and  may  be 
required  to  bear  a  part  of  the  expense  of  re- 
moving it  as  a  condition  of  its  continued  right 
to  use  the  streets. 

9.  Waters  and  water  courses  ^=s>i92^Water 
company  bound  to  adjust  itself  to  change  ot 
grade  of  highway  carried  over  or  under  rail- 
road. 

A  water  company,  the  location  of  whose 
pipes  will  be  affected  by  a  lawful  change  of 
grade  of  a  street  to  carry  it  over  or  under  a 
railroad,  must  adjust  itself  to  the  changed  con- 
ditions. 

10.  Constitutional  law  «=s>235— Water  company, 
required  to  change  pipes  on  change  of  grade 
of  street,  not  denied  equal  protection  ef 
laws. 

A  water  company,  required  to  bear  the  ex- 
pense of  moving  its  pipes  in  connection  with 
the  change  of  grade  of  the  street  to  pass  over 
or  under  a  railroad,  is  not  denied  the  equal 
protection  of  the  laws,  because  a  street  rail- 
road company,  instead  of  being  charged  with 
the  expense  of  moving  its  tracks,  is  charged  a 
percentage  of  the  total  expense  at  the  crossing, 
which  presumably  is  greater  than  the  mere  ad- 
justment of  its  tracks  to  a  new  surface. 

1 1.  Railroads  «=s>99(l)— Side  track  righte  sub- 
ordinate to  changes  In  main  track  lawfully 
ordered  for  elimination  of  orosslng. 

The  rights  of  owners  of  side  tracks,  which 
will  be  dislocated  by  the  elimination  of  a 
grade  crossing,  are  subordinate  to  changes  In 
the  main  tracks,  otherwise  lawful. 

The  Chief  Justice,  Mr.  Justice  Van  Devan- 
ter,  and  Mr.  Justice  McReynolds  dissenting. 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

Certiorari  proceedings  by  the  Erie  Railroad 
Company,  by  the  Passaic  Water  Company, 
by  the  Western  Union  Telegraph  Company,' 
by  D.  Fullerton  ft  Co.,  by  Morris  St  Co.,  by 
Jacob  Meyer  and  another,  partners  doing 
business  as  Meyer  ft  De  Vogel,  and  by  the 
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Public  Service  Railway  Company  apralnst  the 
Board  of  Public  Utility  Commissioners  of 
New  Jersey  and  others.  Judgments  of  the 
Supreme  Court  of  New  Jersey  (89  N.  J.  Law, 
24,  98  Atl.  28;  89  N.  J.  Law,  57.  98  Atl.  13), 
Affirming  the  orders  of  the  board,  were  af- 
Urmed  by  the  Court  of  Errors  and  Appeals 
•<90  N.  J.  Law,  672,  673,  103  Atl.  1052 ;  90  N. 
J.  Law,  694,  714, 103  Ati.  1053 ;  90  N.  J.  Law, 
715,  103  Atl.  1054;  90  N.  J.  Law,  729,  103  Atl. 
1055),  and  the  prosecutors  bring  error.  Af- 
firmed. 

^Mesfli^fi.  Geo.  S.  Hobart,  of  Newark,  N.  J., 
Gilbert  Collins,  of  Jersey  City,  N.  J.,  and 
Charles  E.  Hughes,  of  New  York  City,  for 
plaintiffs  in  error  in  Nos.  33-39. 

•407 

^Mr.  Frank  Bergen,  of  Newark,  N.  J.,  for 
plaintiff  in  error  in  No.  40. 

Messrs.  L.  Edward  Hermann,  of  Jersey 
City,  N.  J.,  Frank  H.  Sommer,  of  Newark,  N. 
J.,  and  William  I.  Lewis,  of  Paterson,  N.  J., 
for  defendant  in  error. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court. 

These  are  writs  of  error  brought  by  parties 
interested  in  an  order  of  the  Board  of  Public 
Utility  Commissioners  of  New  Jersey,  dated 
April  20,  1915,  directing  a  change  in  fifteen 
places  in  the  City  of  Paterson,  where  the 
Erie  Railroad  now  crosses  that  number  of 
streets  at  grade.  The  order  was  reviewed  on 
writs  of  certiorari  and  affirmed  by  the  Su- 
preme Court,  and  on  appeal  by  the  Court  of 
Errors  and  Appeals.  89  N.  J.  Law,  57,  24,  98 
AU.  13,  28;  90  N.  J.  Law,  672,  673,  714,  729, 
677,  694,  103  Atl.  1052,  1053,  1055,  1051.  The 
Erie  Railroad  Company  made  two  applica- 
tions to  the  Supreme  Court,  the  second  being 
based  upon  a  refusal  by  the  Board  to  grant  a 
rehearing  of  its  order.   Accordingly  it  has  two 
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writs  of  error  here.  *But  the  second  adds 
nothing  to  the  first  as  we  could  not  say  that 
the  Board  unreasonably  refused  further  de- 
lay. Those  of  the  other  parties  are  to  the 
Judgments  affirming  the  original  order  of  the 
Board.  The  Erie  Railroad  was  ordered  to 
make  the  change  by  carrying  fourteen  of  the 
crossings  under,  and  one,  at  Madison  Avenue, 
over  the  railroad.  It  will  also  have  to  hear 
the  cost,  subject  to  a  charge  to  the  Public 
Service  Railway  Company  of  ten  per  centum 
of  the  cost  of  changing  three  crossings  used 
by  its  road.  The  most  important  questions 
arise  in  the  Erie  Railroad  Company's  case 
and  we  take  that  up  first. 

The  order  was  made  under  an  Act  of  March 
12,  1913,  c.  57,  P.  L.  1913,  p.  91,  which  is  con- 
strued by  the  State  courts  to  authorize  it, 
subject  to  the  constitutional  questions  to  be 
dealt  with  here.  The  Erie  Railroad's  line  in 
Palerson  is  over  tracks  originally  belonging 
to  the  President  and  Directors  of  the  Pater- 
son and  Hudson  River  Railroad  Company 
and  the  Paterson  and  Ramapo  Railroad  Com- 
pany, but  now  held  by  the  Erie  Railroad,  by 


assignment  of  perpetual  leases  upon  the 
terms  that  If  in  any  unforeseen  way  the  leas- 
es terminate  the  value  of  erections  and  im- 
provements must  be  repaid  by  the  lessors. 
They  however  are  small  corporations  having 
no  assets  except  their  roads  and  the  rentals 
received  from  the  Erie  Company.  The  leases 
were  ratified  by  an  Act  of  March  14,  185S 
(P.  L.  480),  providing  that  they  should  not  be 
held  to  confer  any  privilege  or  right  not 
granted  to  the  lessors  by  their  charters.  It 
is  admitted  that  the  statute  must  be  taken  to 
impose  the  duty  of  making  the  changes  vpon 
the  company  operating  the  road,  the  plaintiff 
in  error,  which  is  an  interstate  road.  It  put 
in  evidence  that  it  did  not  have  assets  soA- 
dent  to  make  the  changes,  at  least  without 
interfering  with  the  proper  development  o£ 
its  interstate  commerce,  and  also  contendec) 
that  the  whole  evidence  did  not  Justify  the 
finding  of  the  Board  that  the  crossings  were 
dangerous  to  public  safety  but  at  most  show- 
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ed  that  *the  change  would  be  a  public  con- 
venience. It  is  said  that  the  order  must  be 
reasonable  to  be  upheld  and  that  it  is  not 
reasonable  to  require  an  expenditure  for  such 
a  purpose  of  over  two  million  dollars  from  a 
company  that  has  not  more  than  $100,000 
available,  and  that  the  order  and  the  statute 
when  construed  to  Justify  it  not  only  interfere 
unwarrantably  with  interstate  commerce  and 
impair  the  obligation  of  contracts  but  take 
the  Erie  Company's  property  without  due  pro- 
cess of  law. 

[11  Most  of  the  streets  concerned  were  laid 
out  later  than  the  railroads  and  this  fact  is 
relied  upon,  so  far  as  It  goes,  as  an  additional 
reason  for  denying  the  power  of  the  State  to 
throw  the  burden  of  this  Improvement  upon 
the  railroad.  That  is  the  fundamental  ques- 
tion in  the  case.  It  might  seem  to  be  an- 
swered by  the  summary  of  the  decisions  given 
in  Chicago,  Milwaukee  St  St.  Paul  Ry.  Co.  v. 
Minneapolis,  232  U.  S.  430,  438,  34  Sup.  Ct 
400,  401  (58  L.  Ed.  671).  "It  is  well  settled 
that  raUroad  corporations  may  be  required, 
at  their  own  expense,  not  only  to  abolish  ex- 
isting grade  crossings  but  also  to  build  and 
maintain  suitable  bridges  or  viaducts  to  carry 
highways,  newly  laid  out,  over  their  tracks 
or  to  carry  their  tracks  over  such  highways." 
Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S. 
121,  35  Sup.  Ct.  82,  59  L.  Ed.  157;  Northern 
Pacific  Ry.  Co.  v.  Puget  Sound  &  Willapa  Har- 
bor Ry.  Co.,  250  U.  S.  332,  39  Sup.  Ct  474. 
63  L.  Ed.  1013.  For  although  the  statement 
is  said  to  be  explained  as  a  matter  of  state 
law  by  the  previous  decisions  in  Minnesota, 
it  is  made  without  reference  to  those  deci- 
sions or  to  any  local  rule,  and  moreover  the 
Intimation  of  the  Judgment  in  the  present 
case  is  that  whatever  may  have  been  the 
earlier  rulings  the  law  of  New  Jersey  now 
adopts  the  same  view. 

But  it  is  argued  that  the  order  is  unrea- 
sonable in  the  circumstances  to  which  we 
have  adverted,  the  principle  applied  to  th» 
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regulation  of  public  service  corporations  be- 
ing invoked.  Mississippi  R.  R.  Commission 
V.  Mobile  St  Ohio  R.  R.  Co.,  244  U.  S.  388,  391, 
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:i7  Slip.  Ct.  602.  61  L.  Ed.  1216;  Cbicago.  •Bur- 
linjrton  St  Qulncy  R.  R.  Co.  v.  Railroad  Com- 
missioners of  Wisconsin,  237  U.  S.  220,  35 
Sup.  Ct.  560,  59  L.  Ed.  926.  But  tbe  extent 
of  tbe  States'  power  varies  in  different  cases 
from  absolute  to  qualified,  somewhat  as  the 
privilege  in  respect  of  inflicting  pecimiary 
damage  varies.  The  power  of  the  State  over 
grade  crossings  derives  little  light  from  cases 
on  the  power  to  regulate  trains. 

[2-4]  Grade  crossings  call  for  a  necessary 
adjustment  of  two  conflicting  interests — that 
of  the  public  using  the  streets  and  that  of  the 
railroads  and  the  public  using  them.  Gen- 
erically  the  streets  represent  the  more  im- 
portant Interest  of  the  two.  There  can  be  no 
doubt  that  they  did  when  these  railroads 
were  laid  out,  or  that  the  advent  of  automo- 
biles has  given  them  an  additional  claim  to 
consideration.  They  always  are  the  necessity 
of  the  whole  public,  which  the  railroads,  vital 
as  they  are,  hardly  can  be  called  to  the  same 
extent.  Being  places  to  which  the  public  is 
invited  and  that  it  necessarily  frequents, 
the  State,  in  the  care  of  which  this  Interest 
is  and  from  which,  ultimately,  the  railroads 
derive  their  right  to  occupy  the  land,  has  a 
constitutional  right  to  Insist  that  they  shall 
not  be  made  dangerous  to  the  public,  what- 
ever may  be  the  cost  to  the  parties  introduc- 
ing the  danger.  That  is  one  of  the  most  ob- 
vious cases  of  the  police  power,  or  to  put  the 
same  proposition  in  another  form,  the  author- 
ity of  the  railroads  to  project  their  moving 
masses  across  thoroughfares  must  be  taken  to 
be  subject  to  the  implied  limitation  that  it 
may  be  cut  down  whenever  and  so  far  as  the 
safety  of  the  public  requires.  It  is  said  that 
if  the  same  requirement  were  made  for  the 
other  grade  crossings  of  the  road  it  would 
soon  be  bankrupt  That  the  States  might  be 
so  foolish  as  to  kill  a  goose  that  lays  golden 
eggs  for  them,  has  no  bearing  on  their  consti- 
tutional rights.  If  It  reasonably  can  be  said 
that  safety  requires  the  change  it  is  for  them 
to  say  whether  they  will  insist  upon  It,  and 
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neither  prospective  bankruptcy  ^nor  engage- 
ment in  interstate  commerce  can  take  away 
this  fundamental  right  of  the  sovereign  of 
the  soil.  Denver  St  Rio  Grande  R.  R.  Co.  v. 
Denver,  250  U.  S.  241,  246,  o9  Sup.  Ct  450, 
63  L.  Ed.  958.  To  engage  in  interstate  com- 
merce the  railroad  must  get  on  to  the  land 
and  to  get  on  to  it  must  comply  with  the  con- 
ditions imposed  by  the  State  for  the  safety  of 
its  citizens.  Contracts  made  by  the  road 
are  made  subject  to  the  possible  exercise  of 
the  sovereign  right.  Denver  &  Rio  Grande  R. 
R.  Co.  V.  Denver,  250  U.  S.  241,  244,  39  Sup. 
Ct.  450,  63  L.  Ed.  958;  Union  Dry  Goods  Co. 
V.  Georgia  Public  Service  Co.,  248  U.  S.  372, 
39  Sup.  Ct  117,  63  L.  Ed.  309;  Louis vlUe  & 
Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  i67. 


S.)  671;  Northern  Pacific  Ry.  Co.  ▼.  Duluth, 
208  U.  S.  583,  28  Sup.  Ct  341,  52  L.  Ed.  630; 
Manlgault  v.  Springs,  199  U.  S.  473,  480,  26 
Sup.  Ct  127,  50  L.  Ed.  274.  If  the  burdens 
Imposed  are  so  great  that  the  road  cannot  be 
run  at  a  profit  it  can  stop,  whatever  the  mis- 
fortunes the  stopping  may  produce.  Brooks- 
Scanlon  Co.  v.  R.  R.  Commissioners,  251  U 
S.  396,  40  Sup.  Ct  183,  64  L.  Ed.  823.  In- 
telligent self-interest  should  lead  to  a  careful 
consideration  of  what  the  road  is  able  to  do 
without  ruin,  but  this  is  not  a  constitutional 
duty.  In  the  opinion  of  the  Courts  below  the 
evidence  justified  the  conclusion  of  the  board 
that  the  expense  would  not  be  ruinous. 
Many  details  as  to  the  particular  situation 
of  this  road  are  disposed  of  without  the  need 
of  further  mention  by  what  we  have  said 
thus  far. 

[5]  The  plaintiff  in  error  discusses  with 
considerable  detail  the  effect  of  the  changes 
upon  private  sidings.  But  its  rights  in  re- 
spect of  these  are  at  least  no  greater  than 
those  in  respect  of  the  main  line  and  aro 
covered  by  the  preceding  discussion.  So  are 
the  objections  that  if  the  leases  ever  are  ter- 
minated it  has  no  chance  of  being  repaid  the 
value  of  Its  improvements  because  of  the 
small ness  of  the  lessor  corporations.  They 
would  have  this  property  in  that  event  and 
it  would  be  subject  to  their  obligation — ^but 
the  answer  to  the  complaint  of  the  plaintiff 
in  error  in  all  its  forms  is  that  which  we 
have  made.    Whatever  the  cost,  it  may  be  re- 
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quired  by  New  Jersey  not  to  im^peril  the  high- 
ways If  it  does  business  there.  We  agree 
with  the  decisions  below  that  as  the  railroad 
company  might  have  been  charged  with  the 
whole  expense  the  fact  that  no  more  than 
ten  per  centum  of  the  cost  of  three  crossings 
is  thrown  upon  a  street  railway  company  is 
a  matter  of  which  It  cannot  complain. 

If  we  could  see  that  the  evidence  plainly 
did  not  warrant  a  finding  that  the  particular 
crossings  were  dangerous  there  might  be  room 
for  the  argument  that  the  order  was  so  un- 
reasonable as  to  be  void.  The  number  of  ac- 
cidents shown  was  small  and  if  we  went  upon 
that  alone  we  well  might  hesitate.  But  the 
situation  is  one  that  always  is  dangerous. 
The  Board  must  be  supposed  to  have  known 
the  locality  and  to  have  had  an  advantage 
similar  to  that  of  a  Judge  who  sees  and 
hears  the  witnesses.  The  Courts  of  the  State 
have  confirmed  its  judgment  The  tribunals 
were  not  bound  to  await  a  collision  that 
might  cost  the  road  a  sum  comparable  to  the 
cost  of  the  change.  If  they  were  reasonably 
warranted  in  their  conclusion  their  judgment 
must  stand.  We  cannot  say  that  they  were 
not  At  some  crossings  the  danger  was  less 
than  at  others,  but  it  was  necessary  or  at 
least  prudent  to  proceed  on  a  general  plan. 
Upon  the  whole  matter  while  it  is  difllcult  to 
avoid  the  apprehension  that  the  state  ofllcials 
hardly  gave  due  weight  to  the  situation  of 
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the  well  being  of  the  State,  we  are  of  opinion 
that  they  did  not  exceed  their  constitutional 
powers.  The  order  should  be  regarded  as 
stating  a  condition  that  must  be  complied 
with  if  the  company  continues  to  use  the 
New  Jersey  soil.  Probably  the  conclusion 
that  we  have  reached  could  be  supported 
upon  the  narrower  ground  that  a  continuing 
obligation  w^as  imposed  by  the  charters  of  the 
plaintiff  in  error's  lessors,  and  was  assumed 
by  the  plaintiff  in  error,  but  that  which  we 
have  stated  seems  to  us  free  from  doubt. 
[6,  7]  Some  argument  is  based  upon  a  dis- 
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cretion  supposed  *to  be  left  to  the  Board  by 
the  statute,  which  reads  that  when  it  ap- 
pears to  the  Board  that  the  crossing  la  dan- 
gerous it  may  order,  &c.  The  state  courts 
seem  to  regard  the  words  as  imposing  a  pos- 
itiye  duty,  but  upon  either  construction  we 
perceive  no  infraction  of  the  company's  con- 
stitutional right&  If  the  words  are  impera- 
tive the  reasons  that  we  have  given  apply. 
If  they  leave  a  discretion  it  is  subject  to  re- 
view by  the  Ck)urts,  and  this  Court  has  no 
concern  with  the  question  how  far  legislative 
or  quasi-legislative  powers  may  be  delegated 
to  a  Commission  or  Board.  Hall  v.  Geiger- 
Jones  Co.,  242  U.  S.  639,  37  Sup.  Ct.  217,  61 
L.  Ed.  480,  L.  R.  A.  1917F,  514,  Ann.  Cas. 
1917C,  643 ;  Engel  v.  O'Malley,  219  U.  S.  128, 
31  Sup.  Ct.  190,  55  L.  Ed.  128;  PrenUs  v. 
Atlantic  Coast  Line  Co.,  211  U.  S.  210,  225,  29 
Sup.  Ct.  67,  53  L.  Ed.  150.  We  deem  it  un- 
necessary to  give  our  reasons  in  greater  de- 
tail for  deciding  that  the  Judgment  against 
the  Erie  Railroad  Company  must  be  affirmed. 

[8]  While  the  Railroad  Company  contends 
that  the  Public  Service  Railway  Company 
should  be  charged  more,  the  latter  company 
comes  here  upon  the  proposition  that  it 
should  be  charged  nothing.  We  agree  with 
the  Courts  below  that  a  street  railway  cross- 
ing the  tracks  of  a  steam  road  at  grade  in  a 
public  street  increases  the  danger  and  may 
be  required  to  bear  a  part  of  the  expense  of 
removing  it  The  amount  charged  does  not 
appear  to  be  excessive  and  upon  the  princi- 
ples that  we  have  laid  down  the  payment  of 
it  may  be  made  a  condition  of  the  continued 
right  to  use  the  streets.  Detroit,  Fort 
Wayne  &  Belle  Isle  Ry.  v.  Osbom,  189  U.  S. 
383,  390,  23  Sup.  Ct  540,  47  L.  Ed.  860 ;  Mis- 
souri Pacific  Ry.  Co.  v.  Omaha,  235  U.  S. 
121,  129,  35  Sup.  Ct  82,  69  L.  Ed.  157. 

[9,16]  The  Passaic  Water  Company  con- 
tends that  the  expense  of  moving  its  pipes 
cannot  be  thrown  wholly  upon  it — ^mainly  on 
the  ground  that  the  change  of  grade  was  un- 
lawful. This  ground  fails  and  the  company 
must  adjust  itself  to  the  lawfully  changed 
conditions.  It  also  contends  that  it  does  not 
receive  the  equal  protection  of  the  laws  be- 
cause the  street  railway  instead  of  being 
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charged  ^the  expense  of  moving  its  tracks  is 
charged  ten  per  centum  of  the  total  expense 


at  its  crossings.  Presumably  this  charge  is 
greater  than  the  mere  adjustment  of  tracks 
to  a  new  surface.  It  is  based  upon  the  share 
of  the  street  railroad  in  creating  the  danger. 
As  the  street  railroad  cannot  complain,  cer- 
tainly the  Water  Company  cannot. 

[11]  The  Western  Union  Telegraph  Com- 
pany makes  similar  objections  and  also  says 
that  its  interstate  commerce  Is  interfered 
with  and  presents  from  its  own  point  of  view 
arguments  dealt  with  so  far  as  they  seem  to 
us  to  need  mention  in  disposing  of  the  prin- 
cipal case.  The  other  plaintiffs  in  error  own 
side  tracks  which  will  be  dislocated  by  the 
change  and  they  will  be  put  to  further  ex- 
pense if  the  plan  is  carried  out  according  to 
what  the  New  Jersey  Court  decides  to  be  sug- 
gestions not  commands.  The  rights  in  the 
side  tracks  are  subordinate  to  changes  in  the 
main  track  otherwise  lawful.  As  against 
these  as  against  the  others  the  Judgment  of 
the  Court  of  Errors  and  Appeals  is  affirmed. 

Judgments  affirmed. 

The  CHIEF  JUSTICE,  Mr.  Justice  VAN 
DEVANTER,  and  Mr.  Justice  McREYN- 
OLDS  dissent 
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DUPLEX  PRINTING  PRESS  CO.  v. 
DEERING  et  al. 

(Argued  Jan.  22,  1920.    Decided.   Jan.  8, 

1921.) 

No.  45. 

I.  Monopolies  ^=»24( I)— Clayton  Aet  applies 
to  pending  suits  for  Injunotion,  so  far  as  it 
affeots  remedies. 
In  80  far  as  the  Clayton  Act  of  October 
15,  1914,  provides  for  relief  by  injunction  to 
private  suitors,  imposes  conditions  upon  grant- 
ing snch  relief  under  particular  circumstances 
and    otherwise    modifies    the     Sherman    Act 
(Comp.    St   §§   8820-8823,   8827-8830),   it  is 
applici^le  to  pending  suits  for  injunction,  as 
the  right  to  injunction  must  be  determined  as 
of  the  time  of  the  hearing. 


2.  Injnnotlon  ^=s>iOI( I)— Combination  to  ob- 
struct complainant's  Interstate  trade  may 
be  enjoined,  If  a  violation  of  federal  statutes. 

A  combination  to  hinder  and  obstruct  com- 
plainant's interstate  trade  in  printing  presses, 
by  coercing  its  customers  and  other  persons 
handling  its  goods,  as  a  result  of  which  it  has 
sustained  substantial  damages  to  its  interstate 
trade,  and  is  threatened  with  farther  and  ir- 
reparable loss,  and  damage  may  be  enjoined 
if  the  threatened  loss  is  due  to  a  violation  of 
the  Sherman  Act  (Comp.  St  S§  8820-8823, 
8827-8830),  as  amended  by  the  Clayton  Act 

3.  Conspiracy  ^=»l— Deflnltlon  of  "conspiracy." 

A  "conspiracy"  is  a  combination  of  two  or 
more  persons  by  concerted  action  to  accom- 
plish a  criminal  or  unlawful  purpose,  or  to  ac* 
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complish   some  purpose  not  in  itself  criminal 
or  unlawful  by  criminal  or  unlawful  means. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  idecond  Series,  Con- 
spiracy.] 


4.  Injunction 
deflnetf. 


101(1)— ^'8M»ndary   boycott" 


A  ''secondary  boycott'*  is  a  combination  not 
merely  to  refrain  from  dealing  with  a  person, 
or  to  adyTse  or  by  pAcefal  means  persuade  his 
customers  to  refrain,  but  to  exercise  coerdve 
pressure  on  such  customers,  actual  or  pros- 
pective, in  order  to  cause  them  to  withhold  or 
withdraw  their  patronage,  through  fear  of  loss 
or  damage  to  themselves. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Secondary  Boy- 
cott.] 


6.  Injunction  #=»IOI( I)— Federal  statutes  de- 
termine right  to  Injunction  against  restraint 
of  Interstate  commerce. 
In    determining    the    right    to    injunction 
against    restraints    of    interstate    commerce, 
the   Sherman  Act   (Comp.   St.    §$   8820-8823, 
8827-8830)  and  the  Clayton  Act  are  of  para- 
mount authority,  and  their  prohibitions  must 
be   given  full   effect.  Irrespective   of  whether 
the  things  prohibited  are  lawful  or  unlawful 
at  common  law  or  under  local  statutes. 

S,  Monopolies  ^=s>l2( I)— Restraint  of  inter- 
state commerce  by  peaceable  persuasion  for 
benefit  of  parties  to  combination  Is  prohib- 
ited. 

A  restraint  of  interstate  commerce  pro- 
•duced  by  peaceable  persuasion  is  within  the 
prohibition  of  the  Sherman  Act  (Comp.  St.  §§ 
8820-8823,  8827-8830),  though  the  participants 
in  the  combination  or  the  conspiracy  have 
some  object  beneficial  to  themselves  or  their 
associates,  which  they  might  have  been  at  lib- 
erty to  pursue  in  the  absence  of  the  statute. 


7.  Monopolies  #=» 1 2(1)— Clayton  Act  does  not 
authorize  labor  organizations  to  depart  from 
legitimate  objects   and  engage   In   restraint 
of  trade. 
Clayton  Act,  f  6  (Comp.  St  f  8836f),  pro- 
viding that  the  antl-drust  laws  shall  not  be  con- 
strued to  forbid  the  existence  and  operation 
of  labor  organizations,  or  to  restrain  individual 
members  from  lawfully  carrying  out  their  le- 
,gitimate  objects,  nor  shall  such  organizations 
or  their  members  be  construed  to  be  illegal 
combinations  or  conspiracies,  does  not  exempt 
such  an  organization  or  its  members  from  lia- 
bility, where  they  depart  from  its  normal  or 
legitimate    object   and    engage    in   an    actual 
combination  or  conspiracy  in  restraint  of  trade. 


B.  Injunction  ^=»IOI  (2)— Provision  of  Clayton 
Act  forbidding  Injunction,  except  to  prevent 
irreparable  damage,  Is  declaratory  of  prior 
law. 
Clayton  Act,   S  ^t  per.   1    (Comp.   St.   § 
1243d),  prohibiting  injunctions  in  any  case  be- 
tween  employer   and    employees,   etc.,   unless 
necessary  to  prevent  an  irreparable  injury  to 
property  or  a  property  right  for  which  there 
is  no  adequate  remedy  at  law,  etc.,  is  declara- 
tory of  the  law  as  it  stood  before. 
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9.  Injunction  ^=s>IOI(2)*Provl8ion  of  Clayton 
Act  restricting  Injunction  Is  confined  to  per- 
sons standing  In  proximate  relation  to  de- 
scribed controversy. 

Clayton  Act,  f  20,  par.  2  (Comp.  St  S 
1243d),  providing  that  **no  such  restraining 
order  or  injunction"  shall  prohibit  certain  acts, 
nor  shall  any  of  such  acts  be  considered  vio- 
lations of  any  law  of  the  United  States,  ref en 
to  injunctions  in  cases  between  employer  and 
employees,  etc.,  involving  or  growing  out  of  a 
dispute  concerning  terms  or  conditions  of  em- 
ployment, referred  to  in  paragraph  1,  and  con- 
fines the  restriction  on  the  granting  of  injunc- 
tions and  the  relaxation  of  the  provisions  of 
the  anti-trust  and  other  laws  to  persons  proxi- 
mately and  substantially  concerned  as  parties 
to  an  actual  dispute  respecting  the  terms  or 
conditions  of  their  own  employment,  past, 
present,  or  prospective. 

10.  Injunction  (@=>IOI  (2)— Provisions  of  Clay- 
ton Act  restricting  Issuance  must  not  be 
enlarged   by   loose   construction. 

aayton  Act,  §  20  (Comp.  St.  §  1243d),  pro- 
hibiting injunctions  against  certain  acts  in 
cases  between  employers  and  employees,  etc., 
imposes  an  exceptional  and  extraordinary  re- 
striction on  the  equity  powers  of  the  United 
States  courts  and  on  the  general  operation  of 
the  anti-trust  laws,  and  cannot  be  enlarged  by 
loose  construction. 

11.  Injunction  ^=»l 01  (2)— Provisions  of  Clay- 
ton Act  restricting  Issuance  does  not  make 
all  members  of  labor  organization  parties  to 
dispute. 

Clayton  Act,  §  20  (Comp.  St.  §  1243d), 
providing  that  in  cases  between  employers  and 
employees  involving  disputes  concerning  em- 
ployment, no  injunction  shall  prohibit  certain 
acts,  nor  shall  such  acts  be  considered  viola- 
tions of  law,  does  not  extend  the  exemptions 
to  all  members  of  a  labor  organization,  a  few 
of  whose  members  are  on  strike,  because  of 
terms  or  conditions  of  employment. 

12.  Injunction  ^=9lOI(2)^Threat8  or  persua- 
sion to  bring  about  sympathetic  strike  of  cus- 
tomers' employees  and  others  not  authorized 
by  Clayton  Act;  "peaceable  or  lawful  per- 
suasion." 

Clayton  Act,  §  20  (Comp.  St  §  1243d), 
prohibiting  injunctions  in  cases  between  em- 
ployers and  employees,  forbidding  any  person 
ceasing  to  patronize  or  employ  any  party  to 
the  dispute  or  recommending,  advising  or  per- 
suading others  by  peaceable  and  lawful  means, 
so  to  do,  did  not  authorize  a  labor  organiza- 
tion, to  which  complainant's  striking  employees 
belong,  or  its  members,  to  use  threats  or  per- 
suasion to  bring  about  strikes  or  a  cessation 
of  work  by  employees  of  complainant's  cus- 
tomers or  prospective  customers,  or  a  truck- 
ing company  employed  by  the  customers,  to 
compel  the  customers  to  refrain  from  commer- 
cial relations  with  complainant,  as  to  instigate 
a  sympathetic  strike  in  aid  of  a  secondary 
boycott  is  not  peaceable  or  lawful  persuasion. 

13.  Statutes  (@=>2I6— Debates  In  Congress  may 
not  bo  resorted  to  In  construing  statutes. 

The  debates  in  Ck>ngress,  expressive  of  the 
views  and  motives  of  individual  members,  may 
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not  be  resorted  to  in  ascertaining  the  meaning 
and  purpose  of  Congress  in  adopting  a  statute. 

14.  Statutes  ^==>2 1 7— Committee  reports  and 
explanatory  statements  by  committee  member 
may  be  regarded  as  exposition  of  legislative 
intent. 

Reports  of  committees  of  the  SSenate  and 
House  of  RepresentatiTes,  and  explanatory 
statements  in  the  nature  of  a  supplemental  re- 
port by  the  committee  member  in  charge  of  a 
bill  in  course  of  passage,  may  be  regarded  as 
an  exposition  of  the  legislative  intent,  where 
the  meaning  of  a  statute  is  obscure. 

15.  Monopolies  ^==> 1 2(1)— Secondary  boycotts 
not  legalized  by  Clayton  Act. 

Clayton  Act,  §  20  (Comp.  St  f  124ad), 
does  not  legalize   secondary   boycotts. 

Mr.  Justice  Brandeis,  Mr.  Justice  Holmes, 
and   Mr.  Justice   Clarke,   dissenfing. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 

Suit  by  the  Duplex  Printing  Press  Com- 
pany against  Emil  J.  Deering  and  another. 
Individually  and  as  business  agents  of  Dis- 
trict No.  15  of  the  International  Association 
of  Machinists,  and  others.  A  decree  dismiss- 
ing the  bill  (247  Fed.  192)  was  affirmed  by  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  (252  Fed.  722,  1©4  C.  C.  A.  562), 
and  complainant  appeals.  Reversed  and  re- 
manded. 
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^Messrs.  Daniel  Davenport,  of  Bridgeport, 
^Jonn.,  and  Walker  Gordon  Merritt,  of  New 
York  City,  for  appellant. 
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^Messrs.  Frank  X.  Sullivan,  of  New  York 
City,  and  Frank  L.  MulhoUand,  of  Toledo, 
Ohio,  for  appellees. 

•Mr.  Justice  PITNEJY  delivered  the  opinion 
of  the  Court. 

This  was  a  suit  in  equity  brought  by  appel- 
lant in  the  District  Court  for  the  Southern 
District  of  New  York  for  an  injunction  to 
restrain  a  course  of  conduct  carried  on  by 
defendants  in  that  district  and  vicinity  in 
maintaining  a  boycott  against  the  products 
of  complainant's  factory,  in  furtherance  of  a 
conspiracy  to  injure  and  destroy  its  good 
will,  trade,  and  business— especially  to  ob- 
struct and  destroy  its  interstate  trade.  There 
was  also  a  prayer  for  damages,  but  this  has 
not  been  pressed  and  calls  for  no  further 
mention.  Complainant  Is  a  Michigan  corpora- 
tion, and  manufactures  printing  presses  at  a 
factory  in  Battle  Creek,  in  that  state,  em- 
ploying about  200  machinists  in  the  factory, 
in  addition  to  50  office  employees,  traveling 
salesmen,  and  expert  machinists  or  road  men, 
who  supervise  the  erection  of  the  presses  for 
complainant's  customers  at  their  various 
places  of  business.  The  defendants  who 
were  brought  into  court  and  answered  the 
bill  are  Emil  J.  Deering  and  William  Bram- 
ley,  sued  individually  and  as  business  agents 


and  representatives  of  District  No.  15  of  the 
International  Association  of  Machinists,  and 
Michael  T.  Neyland,  sued  individually  and 
as  business  agent  and  representative  of  Local 
Lodge  No.  328  of  the  same  association.    The 
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Dis^trict  Council  and  the  Lodge  are  unincor- 
porated associations  having  headquarters  in 
New  York  City,  with  numerous  members  res- 
ident in  that  city  and  vicinity.  There  were 
averments  and  proof  to  show  that  it  was 
impracticable  to  bring  all  the  members  be- 
fore the  court  and  that  the  named  defend- 
ants properly  represented  them;  and  those 
named  were  called  upon  to  defend  for  all, 
pursuant  to  equity  rule  38  (226  U.  S.  659,  33 
Sup.  Ct.  xxlx).  Other  jurisdictional  aver- 
ments need  no  particular  mention.  The  Dis- 
trict Court,  on  final  hearing,  dismissed  the 
bill  (247  Fed.  192),  the  Circuit  Court  of  Ap- 
peals affirmed  its  decree  (252  Fed.  722,  161 
C.  C.  A.  562),  and  the  present  appeal  was 
taken. 

The  Jurisdiction  of  the  federal  court  was 
invoked  both  by  reason  of  diverse  citizenship 
and  on  the  ground  that  defendants  were  en- 
gaged in  a  conspiracy  to  restrain  complain- 
ant's interstate  trade  and  commerce  in  print- 
ing presses,  contrary  to  the  Sherman  Anti- 
Trust  Act  of  July  2,  1890,  c.  647,  26  Stat.  209. 
(Comp.  St.  §§  8820-^8823,  8827-8830).  The  suit 
was  begun  before  but  brought  to  hearing 
after  the  passage  of  the  Clayton  Act  of  Oc- 
tober 15, 1914,  c.  323,  38  Stat.  730.  Both  par- 
ties invoked  the  provisions  of  the  latter  act, 
and  both  courts  treated  them  as  applicable. 
Complainant  relied  also  upon  the  common 
law ;  but  we  shall  deal  first  with  the  effect 
of  the  acts  of  Congress. 

The  facts  of  the  case  and  the  nature  of 
the  relief  prayed  are  sufficiently  set  forth  in 
the  report  of  the  decision  of  the  Circuit 
Court  of  Appeals.  252  Fed.  722,  164  C.  C.  A. 
562.  The  case  was  heard  before  Circuit 
Judges  Rogers  and  Hough  and  District  Judge 
Learned  Hand.  Judge  Rogers,  although  in 
the  minority,  stated  the  case  and  the  plead- 
ings for  the  court  (252  Fed.  723^727,  164  C. 
C.  A.  562),  and  delivered  an  opinion  for  re- 
versal in  which  he  correctly  outlined  (252 
Fed.  734-737  164  C.  C.  A.  562)  the  facte  as 
shown  by  the  undisputed  evidence — defend- 
ants having  introduced  none.  Judges  Hough 
and  Hand  followed  with  separate  opinions  for 
affirmance,   not,  however,   disagreeing  with 

Judge  Rogers  as  to  the  facts.  These  may  ^be 
summarized  as  follows: 

Complainant  conducts  its  business  on  the 
"open  shop"  policy,  without  discrimination 
against  either  union  or  non-union  men.  The 
individual  defendants  and  the  local  organiza- 
tions of  which  they  are  the  representatives 
are  affiliated  with  the  International  Associa- 
tion of  Machinists,  an  unincorporated  associ- 
ation having  a  membership  of  more  than  60,- 
000,   and  are  united   in  a   combination,   to 
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which  the  International  Association  also  is 
a  party,  having  the  object  of  compelling  com- 
plainant to  unionize  its  factory  and  enforce 
the  "closed  shop/'  the  eight-hour  day,  and  the 
union  scale  of  wages,  by  means  of  interfering 
with  and  restraining  its  interstate  trade  in 
the  products  of  the  factory.  Ck>mplainant's 
principal  manufacture  la  newspaper  presses 
of  large  size  and  complicated  mechanism, 
varying  in  weight  from  10,000  to  100,000 
pounds,  and  requiring  a  considerable  force 
of  labor  and  a  considerable  expenditure  of 
time— a  week  or  more — ^to  handle,  haul,  and 
erect  tliem  at  the  point  of  delivery.  These 
presses  are  sold  throughout  the  United  States 
and  in  foreign  countries ;  and,  as  they  are  es- 
pecially designed  for  the  production  of  daily 
papers,  there  is  a  large  market  for  them  in 
and  about  the  city  of  New  York.  They  are 
delivered  there  in  the  ordinary  course  of  in- 
terstate commerce;  the  handling,  hauling, 
and  installation  work  at  destination  being 
done  by  employees  of  the  purchaser  under 
the  supervision  of  a  specially  skilled  machin- 
ist supplied  by  complainant  The  acts  com- 
plained of  and  sought  to  be  restrained  have 
nothing  to  do  with  the  conduct  or  manage- 
ment of  the  factory  in  Michigan,  but  solely 
with  the  installation  and  operation  of  the 
presses  by  complainant's  customers.  None  of 
the  defendants  is  or  ever  was  an  employee  of 
complainant,  and  complainant  at  no  time  has 
had  relations  with  either  of  the  organizations 
that  they  represent.  In  August,  1913  (eight 
months  before  the  filing  of  the  bill),  the  In- 
ternational Association  called   a  strike  at 
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complain^ant's  factory  in  Battle  Creek,  as  a 
result  of  which  union  machinists  to  the  mem- 
ber of  about  11  in  the  factory  and  3  who  su- 
pervised the  erection  of  presses  in  the  field 
left  complainant's  employ.  But  the  defection 
of  80  small  a  number  did  not  materially  in- 
terfere with  the  operation  of  the  factory, 
and  sales  and  shipments  in  interstate  com- 
merce continued. 

The  acts  complained  of  made  up  the  de- 
tails of  an  elaborate  programme  adopted  and 
carried  out  by  defendants  and  their  organ- 
izations in  and  about  the  city  of  New  York 
as  part  of  a  country-wide  programme  adopt- 
ed by  the  International  Association,  for  the 
purpose  of  enforcing  a  boycott  of  complain- 
ant's product  The  acts  embraced  the  fol- 
lowing, with  others:  Warning  customers  that 
it  would  be  better  for  them  not  to  purchase, 
or,  having  purchased,  not  to  install,  presses 
made  by  complainant,  and  threatening  them 
with  loss  should  they  do  so;  threatening 
customers  with  sympathetic  strikes  in  other 
trades;  notifying  a  trucking  company,  usu- 
ally employed  by  customers  to  haul  the  press- 
es, not  to  do  so,  and  threatening  it  with 
trouble  if  it  should;  inciting  employees  of 
the  trucking  company,  and  other  men  em- 
ployed by  customers  of  complainant,  to  strike 
against  their  respective  employers  in  order 


to  interfere  with  the  hauling  and  Installa- 
tion of  presses,  and  thus  bring  pressure  to 
bear  upon  the  customers;  notifying  repair 
shops  not  to  do  repair  work  on  Duplex  press- 
es; coercing  union  men,  by  threat^ilng 
them  with  loss  of  union  cards  and  with  being 
blacklisted  as  '^3cab8"  if  they  assisted  in  in- 
stalling the  presses;  threatening  an  exposi- 
tion company  with  a  strike  if  it  permitted 
complainant's  presses  to  be  exhibited;  and 
resorting  to  a  variety  of  other  modes  of  pre- 
venting the  sale  of  presses  of  complainant's 
manufacture  in  or  about  New  York  City, 
and  delivery  of  them  in  interstate  commerce, 
such  as  injuring  and  threatening  to  injure 
complainant's  customers  and  prosfpective  cus- 
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tomers,  and  persons  concerned  *in  hauling, 
tiandllng,  or  installing  the  presse&  In  some 
cases  the  threats  were  undisguised ;  in  other 
cases  polite  in  form,  but  none  the  less  sinis- 
ter in  purpose  and  effect 

All  the  Judges  of  the  Circuit  Court  of  Ap- 
peals concurred  in  the  view  that  defendants' 
conduct  consisted  essentially  of  efforts  to 
render  it  impossible  for  complainant  to  carry 
on  any  commerce  in  printing  presses  between 
Michigan  and  New  York  and  that  defendants 
had  agreed  to  do  and  were  endeavoring  to  ac- 
complish the  very  thing  pronounced  unlawful 
by  this  court  in  Loewe  v.  Lawlor,  208  U.  S. 
274,  28  Sup.  Ct  301,  52  L.  Ed.  488,  13  Ann. 
Cas.  815,  and  Lawlor  v.  Loewe,  236  U.  S.  522, 
35  Sup.  Ct  170,  60  L.  Ed.  341.  The  Judges 
also  agreed  that  the  interference  with  inter- 
state commerce  was  such  as  ought  to  be  en- 
Joined,  unless  the  Clayton  Act  of  October  16, 
1914,  forbade  such  injunction. 

[1]  That  act  was  passed  after  the  begin- 
ning of  the  suit,  but  more  than  two  years  be- 
fore it  was  brought  to  hearing.  We  are  clear 
that  the  courts  below  were  right  in  giving 
effect  to  it ;  the  real  question  being  whether 
they  gave  it  the  proper  effect  In  so  far  as 
the  act  (a)  provided  for  relief  by  injunction 
to  private  suitors,  (b)  imposed  conditions  up- 
on granting  such  relief  under  particular  cir- 
cumstances, and  (c)  otherwise  modified  the 
Sherman  Act,  it  was  effective  from  the  time 
of  its  passage,  and  applicable  to  pending  suits 
for  injunction.  Obviously,  this  form  of  re- 
lief operates  only  in  futuro,  and  the  right 
to  it  must  be  determined  as  of  the  time  of 
the  hearing.  State  of  Pennsylvania  v. 
Wheeling  St  Belmont  Bridge  Co.,  18  How. 
421,  431,  432,  15  L.  Ed.  435.  See,  also,  United 
States  V.  Schooner  Peggy,  1  Cranch,  103, 110, 
2  L.  Ed.  49;  Sampeyreac  v.  United  States, 
7  Pet  222,  239,  240,  8  L.  Ed.  665;  Mills  v. 
Green,  159  U.  S.  651,  653,  16  Sup.  Ct  132,  40 
L.  Ed.  293;  Dinsmore  v.  Southern  Express 
Co.,  183  U.  S.  115,  120,  22  Sup.  Ct  45,  46  L. 
Ed.  Ill;  Berry  v.  Davis,  242  U.  S.  468,  470, 
37  Sup.  Ct  208,  61  L.  Ed.  441. 

The  Clayton  Act,  in  section  1  (Comp.  St  f 
8835a),  includes  the  Sherman  Act  in  a  defini- 
tion of  "anti-trust  laws,"  and  in  section  16 
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(38  Stat.  737  [section  8835o])  gives  to  private 
parties  a  right  to  relief  by  Injunction  In  any 
court  of  the  United  States  against  threatened 
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loss  or  ^damage  by  a  violation  of  the  anti- 
trust laws,  under  the  conditions  and  prin- 
ciples regulating  the  granting  of  such  relief 
by  courts  of  equity.  Evidently  this  provision 
was  Intended  to  supplement  the  Sherman 
Act,  under  which  some  of  the  federal  courts 
had  held,  as  this  court  afterwards  held  In 
Paine  Lumber  Ck>.  v.  Neal,  244  U.  S.  450,  471, 
37  Sup.  Gt  718,  61  L.  Ed.  1256,  that  a  private 
party  could  not  maintain  a  suit  for  injunc- 
tion. 

[2]  That  complainant's  business  of  manu- 
facturing printing  presses  and  disposing  of 
them  In  confmerce  Is  a  property  right,  entitled 
to  protection  against  unlawful  Injury  or  In- 
terference; that  unrestrained  access  to  the 
channels  of  Interstate  commerce  is  necessary 
for  the  successful  conduct  of  the  business; 
that  a  widespread  combination  exists,  to 
which  defendants  and  the  associations  repre- 
sented by  them  are  parties,  to  hinder  and  ob- 
struct complainant's  interstate  trade  and 
commerce  by  the  means  that  have  been  Indi- 
cated; and  that  as  a  result  of  it  complain- 
ant has  sustained  substantial  damage  to  its 
Interstate  trade,  and  is  threatened  with  fur- 
ther and  Irreparable  loss  and  damage  In  the 
future — ^is  proved  by  clear  and  undisputed 
evidence.  Hence  the  right  to  an  Injunction  Is 
clear  if  the  threatened  loss  is  due  to  a  viola- 
tion of  the  Sherman  Act  as  amended  by  the 
Clayton  Act. 

[3]  Loolslng  first  to  the  former  act,  the 
thing  declared  illegal  by  its  first  section  (26 
Stat.  209  [Comp.  St.  f  8820])  Is: 

"Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations." 

The  accepted  definition  of  a  conspiracy  is 
a  combination  of  two  or  more  persons  by 
concerted  action  to  accomplish  a  criminal  or 
unlawful  purpose,  or  to  accomplish  some 
purpose  not  in  itself  criminal  or  unlawful 
by  criminal  or  unlawful  means.  Pettlbone  v. 
United  States,  148  U.  S.  197,  203,  13  Sup. 
Ct  542,  87  L.  Ed.  419.  If  the  purpose  be 
unlawful,  it  may  not  be  carried  out,  even  by 
means  that  otherwise  would  be  legal;   and, 
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although  *the  purpose  be  lawful,  it  may  not 
be  carried  out  by  criminal  or  unlawful 
means. 

[4]  The  substance  of  the  matters  here  com- 
plained of  is  an  Interference  with  complain- 
ant's Interstate  trade.  Intended  to  have  co- 
ercive effect  upon  complainant,  and  produc- 
ed by  what  is  commonly  known  as  a  *'secon- 
dary  boycott";  that  is,  a  combination  not 
merely  to  refrain  from  dealing  with  com- 
plainant, or  to  advise  or  by  peaceful  means 
persuade  complainant's  customers  to  refrain 
("primary  boycott"),  but  to  exercise  coercive 
pressure  upon  such  customers,  actual  or  proo- 


pective,  in  order  to  cause  them  to  withhold 
or  withdraw  patronage  from  complainant 
through  fear  of  loss  or  damage  to  themselves 
should  they  deal  with  it. 

[5]  As  we  shall  see,  the  recognized  distinc- 
tion between  a  primary  and  a  secondary 
boycott  is  material  to  be  considered  upon  the 
question  of  the  proper  construction  of  the 
Clayton  Act.  But,  in  determining  the  right 
to  an  injunction  under  that  and  the  Sher- 
man Act,  It  is  of  minor  consequence  whether 
either  kind  of  boycott  is  lawful  or  unlawful 
at  common  law  or  under  the  statutes  of  par- 
ticular states.  Those  acts,  passed  in  the  ex- 
ercise of  the  power  of  Congress  to  regulate 
commerce  among  the  states,  are  of  para- 
mount authority,  and  their  prohibitions  must 
be  given  full  effect,  irrespective  of  whether 
the  things  prohibited  are  lawful  or  unlawful 
at  common  law  or  under  local  statutes. 

In  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup. 
Ct.  301,  52  L.  Ed.  488, 13  Ann.  Gas.  815,  where 
there  was  an  effort  to  compel  plaintiffs  to 
unionize  their  factory  by  preventing  them 
from  manufacturing  articles  Intended  for 
transportation  beyond  the  state,  and  also  by 
preventing  vendees  from  reselling  articles 
purchased  from  plaintiffs  and  negotiating 
with  plaintiffs  for  further  purchases^  by 
means  of  a  boycott  of  plaintiffs'  products  and 
of  dealers  who  handled  them,  this  court  held 
that  there  was  a  conspiracy  in  restraint  of 
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trade  actionable  under  section  7  of  the  ^Sher- 
man Act  (section  8829),  and  in  that  connec- 
Uon  said  (208  U.  S.  293,  28  Sup.  Ct  303,  52 
L.  Ed.  488,  13  Ann.  Gas.  815) : 

'*The  act  prohibits  any  combination  whatever 
to  secure  action  which  essentially  obstructs 
the  free  flow  of  commerce  between  the  states, 
or  restricts,  in  that  regard,  the  liberty  of  a 
trader  to  engage  in  business.  The  combination 
charged  falls  within  the  class  of  restraints  of 
trade  aimed  at  compelling  third  parties  and 
strangers  involuntarily  not  to  engage  in  the 
course  of  trade  except  on  conditions  that  the 
combination  imposes." 

And  when  the  case  came  before  the  court 
a  second  time,  235  U.  S.  522,  534,  35  Sup.  Ct 
170,  59  L.  Ed.  341,  it  was  held  that  the  use 
of  the  primary  and  secondary  boycott  and 
the  circulation  of  a  list  of  ''unfair  dealers," 
intended  to  influence  customers  of  plaintiffs 
and  thus  subdue  the  latter  to  the  demands  ot 
the  defendants,  and  having  the  effect  of  In- 
terfering with  plaintiffs'  interstate  trade, 
was  actionable. 

In  Eastern  States  Lumber  Association  v. 
United  States,  234  U.  S.  600,  34  Sup.  Ct 
951,  58  L.  Ed.  1490,  L.  R.  A.  1915A,  788, 
wholesale  dealers  were  subjected  to  coercion 
merely  jthrough  the  circulation  among  re- 
tailers, who  were  members  of  the  assodation, 
of  Information  in  the  form  of  a  kind  of 
"black  list,"  Intended  to  influence  the  re- 
tailers to  refrain  from  dealing  with  the  list- 
ed wholesalers,  and  it  was  held  tbat  this 
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eonstitnted  a  violation  of  the  Sherman  Act. 
Referring  to  this  decision,  the  conrt  said,  in 
Lawlor  y.  Loewe,  235  U.  8.  622,  634,  35  Snp. 
Ct  170,  172  (60  L.  Ed.  341): 

"That  case  establishes  that,  irrespectiye  of 
compulsion  or  eyen  agreement  to  obserye  its 
intimation,  the  drcnlation  of  a  list  of  *unfair 
dealers,'  manifestly  intended  to  put  the  ban 
upon  those  whose  names  appear  therehi,  among 
an  important  body  of  possible  customers  com- 
bined with  a  yiew  to  Joint  action  and  in  antici- 
pation of  such  reports,  is  within  the  prohibi- 
tions of  the  Sherman  Act  if  it  is  intended  to 
restrain  and  restrains  commerce  among  the 
states." 

[6]  It  is  settled  by  these  decisions  that 
such  a  restraint  produced  by  peaceable  per- 

suasion  is  as  much  within  the  ^prohibition  as 
one  accomplished  by  force  or  threats  of 
force;  and  it  is  not  to  be  Justified  by  the 
fact  that  the  participants  in  the  combination 
or  conspiracy  may  haye  some  object  benefi- 
cial to  themselyes  or  their  associates  which 
possibly  they  might  haye  been  at  liberty  to 
pursue  in  the  absence  of  the  statute. 

[7]  Upon  the  question  whether  the  proyi- 
sions  of  the  Clayton  Act  forbade  the  grant  of 
an  injunction  under  the  circumstances  of 
the  present  case,  the  Circuit  Court  of  Ap- 
peals was  diyided;  the  majority  holding  that 
under  section  20,  ''perhaps  in  conjunction 
with  section  6,"  there  could  be  no  injunction. 
These  sections  are  set  forth  in  the  margin. i 
Defendants  seek  to  deriye  from  them  some 
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^authority  for  their  conduct  As  to  section  0, 
It  seems  to  us  its  principal  importance  in 
this  discussion  is  for  what  it  does  not  au- 
thorize, and  for  the  limit  it  sets  to  the  im- 
munity conferred.  The  section  assumes  the 
normcd  objects  of  a  labor  organization  to 
be  legitimate,  and  declares  that  nothing  in 
the  anti-trust  laws  shall  be  construed  to  for- 
bid the  existence  and  operation  of  such  or- 
ganizations or  to  forbid  their  members  from 

^**See.  6.  That  th«  labor  of  a  human  being  Is  not 
a  commodity  or  articlo  of  commerce.  Nothing  con- 
tained In  the  antl-tmst  laws  shall  be  construed  to 
forbid  the  existence  and  operation  of  labor,  agrt- 
cultural,  or  horticnltural  organizations,  instituted 
for  the  purposes  of  mutual  help,  and  not  haying 
capital  stock  or  conducted  for  profit,  or  to  forbid 
or  restrain  indlTidual  members  of  such  organiza- 
tions from  lawfully  carrying  out  the  legitimate  ob- 
jects thereof;  nor  shall  such  organizations,  or  the 
flMmbers  thoreot  be  held  or  construed  to  be  illegal 
combinations  or  conspiracies  in  restraint  of  trade, 
under  the  anti-trust  lawsi."    Section  8836f. 

"Sec  10.  That  no  restraining  order  or  injunction 
shall  be  granted  by  any  court  of  the  United  SUtes, 
or  a  Judge  or  the  Judges  thereof,  in  any  case  be- 
tween an  employer  and  employees,  or  between 
employers  and  employees,  or  between  employees, 
or  between  persona  employed  and  persons  seeking 
employment,  iUTolTing,  or  growing  out  of,  a  dis- 
pute concerning  terms  or  conditions  of  employ- 
ment, unless  necessary,  to  prevent  irreparable  in- 
Jury  to  property,  or  to  a  property  right,  of  the 
party  making  the  application,  tor  which  injury 
there  Is  no  adequate  remedy  at  law,  and  such  prop- 
erty or  property  right  must  be  described  with  par- 
UeuUrity    In   the   application,   which   must   be   in 
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lawfully  carrying  out  their  legitimate  ob- 
jects; and  that  such  an  organization  shall 
not  be  held  in  itself — ^merely  because  of  its 
existence  and  operation — to  be  an  illegal 
combination  or  conspiracy  in  restraint  of 
trade.  But  there  is  nothing  in  the  section  to 
exempt  such  an  organization  or  its  members 
from  accountability  where  it  or  they  depart 
from  its  normal  and  legitimate  objects  and 
engage  in  an  actual  combination  or  conspira- 
cy in  restraint  of  trade.  And  by  no  fair  or 
permissible  construction  can  it  be  taken  as 
authorizing  any  actiyity  otherwise  unlawful, 
or  enabling  a  normally  lawful  organization 
to  become  a  doak  for  an  illegal  combination 
or  conspiracy  in  restraint  of  trade  as  defined 
by  the  anti-trust  laws. 

The  principal  reliance  is  upon  section  20. 
This  regulates  the  granting  of  restraining  or- 
ders and  injunctions  by  the  courts  of  the 
United  States  in  a  designated  class  of  cases, 
with  respect  to  (a)  the  terms  and  conditions 
of  the  relief  and  the  practice  to  be  pursued, 
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and  (b)  the  character  of  ^acts  that  are  to  be 
exempted  from  the  restraint,  and  in  the  con- 
cluding words  it  declares  (c)  that  none  of  the 
acts  specified  shall  be  held  to  be  yiolations  of 
any  law  of  the  United  States.  All  its  pro- 
yisions  are  subject  to  a  general  qualification 
respecting  the  nature  of  the  controversy  and 
the  parties  afl^ected.  It  is  to  be  a  "case  be- 
tween an  employer  and  employees,  or  be- 
tween employers  and  employees,  or  between 
employees,  or  between  persons  employed  and 
persons  seeking  employment,  involying,  or 
growing  out  of,  a  dispute  concerning  terms 
or  conditions  of  employment." 

[8,  9]  The  first  paragraph  merely  puts  into 
statutory  form  familiar  restrictions  upon  the 
granting  of  injunctions  already  established 
and  of  general  application  in  the  equity  prac- 
tice of  the  courts  of  the  United  States.  It 
is  but  declaratory  of  the  law  as  it  stood  be- 
fore.   The  second  paragraph  declares  that 


writing  and  sworn  to  by  the  applicant  or  by  his 
agent  or  attorney. 

"And  no  such  restraining  order  or  injunction 
shall  prohibit  any  person  or  persons,  whether  sing- 
ly or  in  concert,  frum  terminating  any  relation 
of  employment,  or  from  ceasing  to  perform  any 
work  or  labor  or  from  reoommending,  advising,  or 
persuading  others  by  peaceful  means  so  to  do;  or 
from  attending  at  any  place  where  any  such  per- 
son or  persons  may  lawfully  be,  for  the  purpose 
of  peacefully  obtaining  or  communicating  infor- 
maUon,  or  from  peacefully  persuading  any  person 
to  work  or  to  abstain  from  working;  or  from  ceas- 
ing to  patronize  or  to  employ  any  party  to  such 
dispute,  or  from  recommending,  adTlsing,  or  per- 
suading others  by  peaceful  and  lawful  means  so 
to  do ;  or  from  paying  or  giving  to,  or  withholding 
from,  any  person  engaged  in  such  dispute,  any 
strike  benefltB  or  other  moneys  or  things  of  value; 
or  from  peaceably  assembling  in  a  lawful  manner! 
and  for  lawful  purposes;  or  from  doing  any  act 
or  thing  which  might  lawfully  be  done  in  the  ab- 
sence of  such  dispute  by  any  party  thereto;  nor 
shall  any  of  the  acts  specified  in  this  paragraph 
be  considered  or  held  to  be  violations  of  any  law 
of  the  United  SUtes."    SecUon  1243d. 
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"no  such  restraining  order  or  Injunction" 
shall  prohibit  certain  conduct  specified — 
manifestly  still  referring  to  a  "case  between 
an  employer  and  employees,  ♦♦•  in- 
volving, or  growing  out  of,  a  dispute  con- 
cerning terms  or  condition  of  employment," 
as  designated  In  the  first  paragraph.  It  is 
very  clear  that  the  restriction  upon  the  use 
of  the  Injunction  Is  In  favor  only  of  those 
concerned  as  parties  to  such  a  dispute  as  is 
described.  The  words  defining  the  permitted 
conduct  Include  particular  qualifications  con- 
sistent with  the  general  one  respecting  the 
nature  of  the  case  and  dispute  Intended ;  and 
the  concluding  words,  "nor  shall  any  of  the 
acts  specified  In  this  paragraph  be  consid- 
ered or  held  to  be  violations  of  any  law  of 
the  United  "States,"  are  to  be  read  in  the 
light  of  the  context,  and  mean  only  that 
those  acts  are  not  to  be  so  held  when  com- 
mitted by  parties  concerned  In  "a  dispute 
concerning  terms  or  conditions  of  employ- 
ment." If  the  qualifying  words  are  to  have 
any  effect,  they  must  operate  to  confine  the 
restriction  upon  the  granting  of  Injunctions, 
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and  also  the  relaxation  ^of  the  provisions  of 
the  anti-trust  and  other  laws  of  the  United 
States,  to  parties  standing  In  proximate  re- 
lation to  a  controversy  such  as  Is  particular- 
ly described. 

The  majority  of  the  Circuit  Court  of  Ap- 
peals appear  to  have  entertained  the  view 
that  the  words  "employers  and  employees," 
as  used  in  section  20,  should  be  treated  as 
referring  to  "the  business  class  or  dan  to 
which  the  parties  litigant  respectively  be- 
long," and  that,  as  there  had  been  a  dis- 
pute at  complainant's  ftictory  in  Michigan 
concerning  the  conditions  of  employment 
there — a  dispute  created.  It  Is  said.  If  It  did 
not  exist  before,  by  the  act  of  the  Machinists' 
Union  in  calling  a  strike  at  the  factory — sec- 
tion 20  operated  to  permit  members  of  the 
Machinists'  Union  elsewhere,  some  60,000  In 
number,  although  standing  In  no  relation  of 
employment  under  complainant,  past,  pres- 
ent, or  prospective,  to  make  that  dispute 
their  own  and  proceed  to  Instigate  sym- 
pathetic strikes,  picketing,  and  boycotting 
against  employers  wholly  unconnected  with 
complainant's  factory  and  having  relations 
with  complainant  only  In  the  way  of  pur- 
chasing its  product  In  the  ordinary  course 
of  Interstate  commerce,  and  this  where  there 
was  no  dispute  between  such  employers  and 
their  employees  respecting  terms  or  condi- 
tions of  employment. 

[10]  We  deem  this  construction  altogether 
inadmissible.  Section  20  must  be  given  full 
effect  according  to  its  terms  as  an  expression 
of  the  purpose  of  Congress;  but  it  must  be 
borne  in  mind  that  the  section  imposes  an 
exceptional  and  extraordinary  restriction  up- 
on the  equity  powers  of  the  courts  of  the 
United  States  and  upon  the  general  opera- 
tion of  the  anti-trust  laws,  a  restriction  in 


the  nature  of  a  special  privilege  or  immunity 
to  a  particular  class,  with  corresponding 
detriment  to  the  general  public ;  and  It  would 
violate  rules  of  statutory  construction  hav- 
ing general  application  and  far-reaching  Im- 
portance to  enlarge  that  special  privilege  by 
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resorting  to  a  loose  construction  of  ^the  sec- 
tion, not  to  speak  of  Ignoring  or  slighting 
the  qualifying  words  that  are  foimd  In  it. 
Full  and  fair  effect  \iill  be  given  to  every 
word  If  the  exceptional  privilege  be  confin- 
ed— as  the  natural  meaning  of  the  words 
confines  It — ^to  those  who  are  proximately 
and  substantially  concerned  as  parties  to  an 
actual  dispute  respecting  the  terms  or  con- 
ditions of  their  own  employment,  past,  pres- 
ent, or  prospective.  The  extensive  construc- 
tion adopted  by  the  majority  of  the  court 
below  virtually  Ignores  the  effect  of  the 
qualifying  words.  Congress  had  In  mind  par- 
ticular industrial  controversies,  not  a  gen- 
eral class  war.  "Terms  or  conditions  of  em- 
ployment" are  the  only  grounds  of  dispute 
recognized  as  adequate  to  bring  into  play  the 
exemptions ;  and  it  would  do  violence  to  the 
guarded  language  employed  were  the  ex- 
emption extended  beyond  the  parties  affected 
in  a  proximate  and  substantial,  not  merely 
a  sentimental  or  sympathetic,  sense  by  the 
cause  of  dispute. 

[11]  Nor  can  section  20  be  regarded  as 
bringing  In  all  members  of  a  labor  organiza- 
tion as  parties  to  a  "dispute  concerning 
terms  or  conditions  of  employment,"  which 
proximately  affects  only  a  few  of  them,  with 
the  result  of  conferring  upon  any  and  all 
members — ^no  matter  how  many  thousands 
there  may  be,  nor  how  remote  from  the 
actual  conflict— those  exemptions  which  Con- 
gress In  terms  conferred  only  upon  parties 
to  the  dispute.  That  would  enlarge  by  con- 
struction the  provisions  of  section  20,  which 
contain  no  mention  of  labor  organizations, 
so  as  to  produce  an  Inconsistency  with  sec- 
tion 6,  which  deals  speciflcally  with  the  sub- 
ject and  must  be  deemed  to  express  the  meas- 
ure and  limit  of  the  Immunity  Intended  by 
Congress  to  be  incident  to  mere  membership 
in  such  an  organization.  At  the  same  time 
it  would  virtually  repeal  by  implication  the 
prohibition  of  the  Sherman  Act,  so  far  as 
labor  organizations  are  concerned,  notwith- 
standing repeals  by  Implication  are  not  fav- 
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ored,  and  In  effect,  as  *was  noted  In  Loewn 
V.  Lawlor,  208  U.  S.  274,  303,  304,  28  Sup. 
Ct  301,  52  L.  Ed.  488,  13  Ann.  Cas.  815, 
would  confer  upon  voluntary  associations  of 
individuals  formed  within  the  states  a  con- 
trol over  commerce  among  the  states  that 
is  denied  to  the  governments  of  the  states 
themselves. 

[12]  The  qualifying  effect  of  the  words  de- 
scriptive of  the  nature  of  the  dispute  and  the 
parties  concerned  is  further  borne  out  by 
the  phrases  defining  the  conduct  that  is  not 
to  be  subjected  to  injunction  or  treated  a^  a 
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▼iolBtion  of  the  laws  of  the  United  States, 
that  Is  to  say: 

(a)  "Terminating  any  relation  of  employ- 
ment, ♦  ♦  ♦  or  persuading  others  by  peace- 
ful means  so  to  do;*'  (b)  ^'attending  at  any 
place  where  any  such  person  or  persons  may 
lawfully  be,  for  the  purpose  of  peacefully  ob- 
taining or  communicating  information,  or  from 
peacefully  persuading  any  person  to  work  or  to 
abstain  from  working;"  (c)  "ceasing  to  pa- 
tronize or  to  employ  any  party  to  such  dispute, 
or  •  •  •  recommending,  advising,  or  per- 
suading others  by  peaceful  and  lawful  means  so 
to  do;"  (d)  "paying  or  giving  to,  or  withhold- 
ing from,  any  person  engaged  in  such  dispute, 
any  strike  benefits;  •  •  • "  (e)  "doing  any 
act  or  thing  which  might  lawfully  be  done  in 
the  absence  of  such  dispute  by  any  party  there- 
to." 

The  emphasis  placed  on  the  words  "law- 
ful" and  "lawfully,"  "peaceful"  and  "peace- 
fully," and  the  references  to  the  dispute  and 
the  parties  to  it,  strongly  rebut  a  legislative 
intent  to  confer  a  general  immunity  for  con- 
duct violative  of  the  anti-trust  laws,  or  oth- 
erwise unlawful.  The  subject  of  the  boycott 
Is  dealt  with  specifically  in  the  "ceasing  to 
patronize"  provision,  and  by  the  clear  force 
of  the  language  employed  the  exemption  is 
limited  to  pressure  exerted  upon  a  "party 
to  such  dispute"  by  means  of  "peaceful  and 
latofuV*  influence  upon  neutrals.  There  is 
nothing  here  to  Justify  defendants  or  the 
organizations  they  represent  in  using  either 
threats  or  persuasion  to  bring  about  strikes 
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or  a  cessation  of  work  *on  the  part  of  em- 
ployees of  complainant's  customers  or  pro- 
spective customers,  or  of  the  trucking  com- 
pany employed  by  the  customers,  with  the 
object  of  compelling  such  customers  to  with- 
draw or  refrain  from  commercial  relations 
with  complainant,  and  of  thereby  constrain- 
ing complainant  to  yield  the  matter  in  dis- 
pute. To  instigate  a  sympathetic  strike  in 
aid  of  a  secondary  boycott  cannot  be  deem- 
ed "peaceful  and  lawful"  persuasion.  In 
essence  it  is  a  threat  to  inflict  damage  upon 
the  immediate  employer,  between  whom  and 
his  employees  no  dispute  exists,  in  order  to 
bring  him  against  his  will  into  a  concerted 
plan  to  inflict  damage  upon  another  employer 
who  is  in  dispute  with  his  employees. 

The  majority  of  the  Circuit  Court  of  Ap- 
peals, very  properly  treating  the  case  as 
involving  a  secondary  boycott,  based  the  de- 
cision upon  the  view  that  it  was  the  pun)ose 
of  section  20  to  legalize  the  secondary  boy- 
cott "at  least  in  so  far  as  it  rests  on  or  con- 
sists of  refusing  to  work  for  any  one  who 
deals  with  the  principal  offender."  Char- 
acterizing the  section  as  "blindly  drawn," 
and  conceding  that  the  meaning  attributed 
to  it  was  broad,  the  court  referred  to  the 
legislative  history  of  the  enactment  as  a 
warrant  for  the  construction  adopted.  Let 
U8  consider  this. 


[13, 14]  By  repeated  decisions  of  this  court 
it  has  come  to  be  well  established  that  the 
debates  in  Congress  expressive  of  the  views 
and  motives  of  individual  members  are  not  a 
safe  guide,  and  hence  may  not  be  resorted  to, 
in  ascertaining  the  meaning  and  purpose 
of  the  law-making  body.  Aldridge  v.  Wil- 
liams, 3  How.  9,  24,  11  L.  Ed.  469;  United 
States  V.  Union  Pacific  R.  R.  Co.,  91  U.  S. 
72,  79,  23  L.  Ed.  224;  United  States  v. 
Freight  Association,  166  U.  S.  290,  318,  17 
Sup.  Ct.  540,  41  L.  Ed.  1007.  But  reports  of 
committees  of  House  or  Senate  stand  upon 
a  more  solid  footing,  and  may  be  regarded 
as  an  exposition  of  the  legislative  intent 
in  a  case  where  otherwise  the  meaning  of  a 
statute  is  obscure.    Binns  v.  United  States, 
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•194  U.  S.  486.  496,  24  Sup.  Ct  816,  48  L.  Ed. 
1087.  And  this  has  been  extended  to  in- 
clude explanatory  statements  in  the  nature 
of  a  supplemental  report  made  by  the  com- 
mittee member  in  charge  of  a  bill  In  course 
of  passage.  Blnns  v.  United  States,  supra; 
Penna.  R.  R.  Co.  v.  International  Coal  Co., 
230  U.  S.  184,  198-199,  33  Sup.  Ct  893,  67 
L.  Ed.  1446,  Ann.  Cas.  1915A,  315;  United 
States  V.  Coca  Cola  Cb.,  241  U.  S.  265,  281, 
36  Sup.  Ct  673,  60  L.  Ed.  995,  Ann.  Cas. 
19170,  487;  United  States  v.  St.  Paul,  M. 
&  M.  Ry.  Co.,  247  U.  S.  310,  318,  38  Sup.  Ct 
525,  62  L.  Ed.  1130. 

[15]  In  the  case  of  the  Clayton  Act,  the 
printed  committee  reports  are  not  explicit 
with  respect  to  the  meaning  of  the  "ceasing 
to  patronize"  clause  of  what  is  now  section 
20.  See  House  Rept.  No.  627,  63d  Cong.,  2d 
Sess.,  pp.  83-36;  Senate  Rept  No.  698,  63 
Cong.,  2d  Sess.,  pp.  29-31 ;  the  latter  being 
a  reproduction  of  the  former.  But  they  con- 
tain extracts  from  Judicial  opinions  and  a 
then  recent  text-book  sustaining  the  "primary 
boycott"  &iid  expressing  an  adverse  view  as 
to  the  secondary  or  coercive  boycott,  and, 
on  the  whole,  are  far  from  manifesting  a 
purpose  to  relax  the  prohibition  against  re- 
straints of  trade  in  favor  of  the  secondary 
boycott. 

Moreover,  the  report  was  supplemented  In 
this  regard  by  the  spokesman  of  the  House 
committee  (Mr.  Webb)  who  had  the  bill  In 
charge  when  it  was  under  consideration  by 
the  House.  The  question  whether  the  bill 
legalized  the  secondary  boycott  having  been 
raised,  it  was  emphatically  and  unequivocally 
answered  by   him   in   the  negative.*     The 


'  Extracts    from    CoDgressional    Record,    vol.    61, 
part  10.  63d  Cong.,  2d  Sees.: 
(Page  9652.) 

Mr.   Volstead.     Would   not  this  also   legalize  the 
secondary  boycott?    •    •    • 

Mr.  Webb.    Mr.  Chairman,  I  do  not  think  it  legal- 
izes a  secondary  boycott.       « 

Mr.  Volstead.    Let  me  read  the  Unas,  it  the  gen- 
tleman will  permit.    And  no  such  restraining  order 
or  injunction  shall  prohibit  any  one— 
"trom  ceasing  to  patronize  those  who  [or  to]  employ 
any  party  to  such  dispute,  or  from  reconunending. 
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subject — ^he  declared  In  substance  or  ♦ef- 
fect— ^was  under  consideration  when  the  bill 
was  framed,  and  the  section  as  reported  was 
carefully  prepared  with  the  settled  purpose 
of  excluding  the  secondary  boycott  and  con- 
fining boycotting  to  the  parties  to  the  dis- 
pute, allowing  parties  to  cease  to  patronize 
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and  to  ask  others  to  cease  *to  patronize  a 
party  to  the  dispute;  it  was  the  opinion  of 
the  committee  that  it  did  not  legalize  the 
secondary  boycott ;  It  was  not  their  purpose 
to  authorize  such  a  boycott,  not  a  member  of 
the  committee  would  vote  to  do  so ;  clarifying 
amendment  was  unnecessary ;  the  section  as 
reported  expressed  the  real  purpose  so  well 
that  It  could  not  be  tortured  Into  a  meaning 
authorizing  the  secondary  boycott  This  was 
the  final  word  of  the  House  committee  on  the 
subject,  and  was  uttered  under  such  circum- 
stances and  with  such  impressive  emphasis 
that  it  is  not  going  too  far  to  say  that,  except 
for  this  exposition  of  the  meaning  of  the  sec- 
tion, it  would  not  have  been  enacted  in  the 
form  In  which  It  was  reported.  In  substan- 
tially that  form  it  became  law;  and  since, 
in  our  opinion,  its  proper  construction  is 
entirely  in  accord  with  its  purpose  as  thus 
declared,  little  need  be  added. 

The  extreme  and  harmful  consequences  of 
the  construction  adopted  in  the  court  below 
are  not  to  be  ignored.  The  present  case  fur- 
nishes an  apt  and  convincing  example.  An 
ordinary  controversy  in  a  manufacturing  es- 
tablishment, said  to  concern  the  terms  or 
conditions  of  employment  there,  has  been 
held  a  sufficient  occasion  for  imposing  a 
general  embargo  upon  the  products  of  the 
establishment  and  a  nation-wide  blockade  of 
the  channels  of  interstate  commerce  against 
them,  carried  out  by  Inciting  sympathetic 
strikes  and  a  secondary  boycott  against  com- 
plainant's customers,  to  the  great  and  incal- 
culable damage  of  many  Innocent  people  far 

advising,  or  persuading  others  bj  peaceful  means 
80  to  do." 

Now,  does  not  the  word  "others"  in  that  Instance 
refer  to  others  than  parties  to  the  dispute? 

Mr.  Webb.    No ;  because  it  says  in  line  15: 

"From  ceasing  to  patronise  or  employ  any  par- 
ties to  such  dispute." 

Mr.  Volstead.  •  •  •  Can  there  be  any  doubt 
this  is  intended  or  does,  In  fact,  legalize  the  secon- 
dary boycott? 

Mr.  Webb.  I  will  say  frankly  to  my  friend  when 
this  section  was  drawn  it  was  drawn  with  the  care- 
ful purpose  not  to  legalize  the  secondary  boycott* 
and  we  do  not  think  it  does.  There  may  be  a  dit- 
ference  of  opinion  about  it,  but  it  is  the  opinion  of 
the  committee  that  it  does  not  legalize  the  secon- 
dary boycott  and  is  not  intended  to  do  so.  It  does 
legalize  the  primary  boycott;  it  does  legalize  the 
strike:  it  does  legalize  persuading  others  to  strike, 
to  quit  work,  and  the  other  acts  mentioned  in  sec- 
tion IS  [now  section  201^  but  we  did  not  intend,  I 
will  say  frankly,  to  legalize  the  secondary  boycott. 
(Page  9663.) 

Mr.  Webb.  I  will  say  this  section  was  drawn  two 
years  or  more  ago  and  was  drawn  carefully,  and 
those  who  drew  this  section  drew  it  with  the  idea 
of  excluding  the  secondary  boycott.  It  passed  the 
VouMb  I  think,  by  about  243  to  16^  and  the  question 


remote  from  any  connection  with  or  control 
over  the  original  and  actual  dispute — ^people 
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constituting,  indeed,  the  general  public  *upon 
whom  the  cost  must  ultimately  fall,  and 
whose  vital  Interest  in  unobstructed  com- 
merce constituted  the  prime  and  paramount 
concern  of  Congress  In  enacting  the  anti- 
trust laws,  of  which  the  section  under  con- 
sideration forms  after  all  a  part 

Reaching  the  conclusion,  as  we  do,  that 
complainant  has  a  clear  right  to  an  injunc- 
tion under  the  Sherman  Act  as  amended  by 
the  Clayton  Act,  it  becomes  unnecessary  to 
consider  whether  a  like  result  would  follow 
under  the  common  law  or  local  statutes; 
there  being  no  suggestion  that  relief  there- 
under could  be  broader  than  that  to  which 
complainant  is  entitled  under  the  acts  of 
Congress. 

There  should  be  an  injunction  against  de- 
fendants and  the  associations  represented  by 
them,  and  all  members  of  those  associations, 
restraining  them,  according  to  the  prayer  of 
the  bill,  from  interfering  or  attempting  to 
Interfere  with  the  sale,  transportation,  or 
delivery  in  interstate  commerce  of  any  print- 
ing press  or  presses  manufactured  by  com- 
plainant, or  the  transportation,  carting,  in- 
stallation, use,  operation,  exhibition,  display, 
or  repairing  of  any  such  press  or  presses, 
or  the  performance  of  any  contract  or  con- 
tracts made  by  complainant  respecting  the 
sale,  transportation,  delivery,  or  installation 
of  any  such  press  or  presses,  by  causing  or 
threatening  to  cause  loss,  damage,  trouble, 
or  inconvenience  to  any  person,  firm,  or  corpo- 
ration concerned  In  the  purchase,  transporta- 
tion, carting,  installation,  use,  operation,  ex- 
hibition, display,  or  repairing  of  any  such 
press  or  presses,  or  the  performance  of  any 
such  contract  or  contracts,  and  also  and  es- 
pecially from  using  any  force,  threats,  com- 
mand, direction,  or  even  persuasion  with  the 

of  the  secondary  boycott  was  not  raised  then,  be- 
cause we  understood  so  clearly  it  did  not  refer  to 
or  authorize  the  secondary  boycott. 
(Page  9658.) 

Mr.  Webb.  Mr.  Chairman.  I  should  vote  for  the 
amendment  offered  by  the  gentleman  from  Minne- 
sota [Mr.  Volstead]  it  I  were  not  x>erfectly  satis- 
fled  that  it  is  taken  care  of  In  this  section.  The 
language  the  gentleman  reads  does  not  authorize 
the  seoondary  boycott,  and  he  could  not  torture  it 
into  any  such  meaning.  While  It  does  authorise 
X>ersons  to  cease  to  patronize  the  party  to  the  dis- 
pute and  to  recommend  to  others  to  cease  to  patron- 
ize that  same  party  to  the  dispute,  that  Is  not  a 
secondary  boycott,  and  you  cannot  possibly  make  it 
mean  a  secondary  boycott.  Therefore  this  section 
does  not  authorize  the  secondary  boycott. 

I  say  again— and  I  speak  for,  I  belieTe,  practically 
every  member  of  the  Judiciary  Committee— that  If 
this  section  did  legalize  the  secondary  boycott  there 
would  not  be  a  man  Tote  for  it  It  is  not  the  pur- 
pose of  the  committee  to  authorize  It,  and  I  do  not 
think  any  person  in  this  House  wants  to  do  It.  We 
confine  the  boycotting  to  the  parties  to  the  dispute, 
allowing  parties  to  oeaae  to  patronise  that  party 
and  to  ask  others  to  cease  to  patronise  the  party 
to  the  dispute. 
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object  or  having  the  effect  of  causing  any 
person  or  persons  to  decline  employment, 
<;ease  employment,  or  not  seek  employment, 
or  to  refrain  from  work  or  cease  working 
under  any  person,  firm,  or  corporation  be- 
ing a  purchaser  or  prospective  purchaser  of 
*eny  printing  press  or  presses  from  complain- 
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4int,  *or  engaged  in  hauling,  carting,  deliv- 
-erine:,  installing,  handling,  using,  operating, 
•or  repairing  any  such  press  or  presses  for 
any  customer  of  complainant.  Other  threat- 
<ened  conduct  by  defendants  or  the  associa- 
tions they  represent,  or  the  members  of 
-such  associations,  in  furtherance  of  the 
secondary  boycott  should  be  included  in  the 
injunction  according  to  the  proofs. 

Complainant  is  entitled  to  its  costs  in  this 
court  and  in  both  courts  below. 

Decree  reversed,  and  the  cause  remanded 
to  the  District  Court  for  further  proceedings 
in  conformity  with  this  opinion. 

Mr.  Justice  BRANDEIS,  dissenting,  with 
"Whom  Mr.  Justice  HOLMES  and  Mr.  Justice 
•CLARKE,  concur. 

The  Duplex  Company,  a  manufacturer  of 
•oewspaper  printing  presses,  seeks  to  enjoin 
-officials  of  the  machinists'  and  affiliated 
-unions  from  interfering  with  its  business  by 
Inducing  their  members  not  to  work  for  plain- 
*tiff  or  its  customers  in  connection  with  the 
-setting  up  of  presses  made  by  it.  Unlike 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S.  229, 38  Sup.  Ct.  65.  62  L.  Ed.  260,  L.  R.  A. 
1918C,  497,  Ann.  Cas.  1918B,  461,  there  is 
here  no  charge  that  defendants  are  inducing 
•employees  to  break  their  contracts.  Nor  is 
it  now  urged  that  defendants  threaten  acts  of 
violence.  But  plaintiff  insists  that  the  acts 
<M>mplained  of  violate  both  the  common  law 
of  New  York  and  the  Sherman  Act,  and  that, 
accordingly,  it  is  entitled  to  relief  by  injunc- 
tion under  the  state  law  and  under  section 
sixteen  of  the  Clayton  Act,  October  15,  1914, 
c  323,  88  Stat.  730,  737. 

The  defendants  admit  interference  with 
plaintiff's  business  but  justify  on  the  follow- 
ing ground:  There  are  in  the  United  States 
only  four  manufacturers  of  such  presses; 
jmd  theyi  are  in  active  competition.  Between 
1909  and  1913  the  machinists'  union  induced 
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three  of  *them  to  recognize  and  deal  with  the 
union,  to  grant  the  eight-hour  day,  to  estab- 
lish a  minimum  wage  scale,  and  to  comply 
^with  other  union  requirements.  The  fourth, 
the  Duplex  Company,  refused  to  recognize 
the  union;  insisted  upon  conducting  its  fac- 
tory on  the  open  shop  principle;  refused  to 
-introduce  the  eight-hour  day  and  iterated, 
for  the  most  part,  ten  hours  a  day;  refused 
to  establish  a  minimum  wage  scale;  and 
-disregarded  other  union  standards.  There- 
upon two  of  the  three  manufacturers,  who 
had  assented  to  union  conditions,  notified  the 
union  that  they  should  be  obliged  to  terminate 
their  agreements  with  it  unless  their  com- 
:,petitor,  the  Duplex  Company,  also  entered 


into  the  agreement  with  the  union,  which,  in 
giving  more  favorable  terms  to  labor,  imposed 
correspondingly  greater  burdens  upon  the 
employer.  Because  the  Duplex  Company  re- 
fused to  enter  into  such  an  agreement,  and  in 
order  to  induce  it  to  do  so,  the  machinists' 
union  declared  a  strike  at  its  factory,  and  in 
aid  of  that  strike  instructed  its  members 
and  the  members  of  affiliated  unions  not  to 
work  on  the  installation  of  presses  which 
plaintiff  had  delivered  in  New  York.  Defend- 
ants insisted  that  by  the  common  law  of  New 
York,  where  the  acts  complained  of  were 
done,  and  where  this  suit  was  brought,  and 
also  by  section  20  of  the  Clayton  Act,  38 
Stat.  730,  738,  the  facts  constitute  a  justifi- 
cation for  this  interference  with  plaintiff's 
business. 

First  As  to  the  rights  at  common  law: 
Defendants'  justification  is  that  of  self-inter- 
est They  have  supported  the  strike  at  the 
employer's  factory  by  a  strike  elsewhere 
against  its  product.  They  have  injured  the 
plaintiff,  not  maliciously,  but  in  self-defense. 
They  contend  that  the  Duplex  Company's 
refusal  to  deal  with  the  machinists'  union 
and  to  observe  its  standards  threatened  the 
interest,  not  only  of  such  union  members  as 
were  its  factory  employees,  but  even  more  of 
all  members  of  the  several  affiliated  unions 

•481 

employed  by  plaintiff's  competitors  and  •by 
others  whose  more  advanced  standards  the 
plaintiff  was,  in  reality,  attacking;  and  that 
none  of  the  defendants  and  no  person  whom 
they  are  endeavoring  to  induce  to  refrain 
from  working  in  connection  with  the  setting 
up  of  presses  made  by  plaintiff  is  an  outsider, 
an  interloper.  In  other  words,  that  the  con- 
test between  the  company  and  the  machinists' 
union  involves  vitally  the  interest  of  every 
person  whose  co-operation  is  sought.  May  not 
all  with  a  common  interest  join  in  refusing  to 
expend  their  labor  upon  articles  whose  very 
production  constitutes  an  attack  upon  their 
standard  of  living  and  the  institution  which 
they  are  convinced  supports  it?  Applying 
common  law  principles  the  answer  should,  in 
my  opinion,  be:  Yes,  if  as  a  matter  of  fact 
those  who  so  co-operate  have  a  common  in- 
terest 

The  change  in  the  law  by  which  strikes 
once  illegal  and  even  criminal  are  now  recog- 
nized as  lawful  was  effected  in  America 
largely  without  the  intervention  of  legislation. 
This  reversal  of  a  common-law  rule  was  not 
duo  to  the  rejection  by  the  courts  of  one 
principle  and  the  adoption  in  its  stead  of 
another,  but  to  a  better  realization  of  the 
facts  of  industrial  life.  It  is  conceded  that, 
although  the  strike  of  the  workmen  in  plain- 
tiff's factory  injiured  its  business,  the  strike 
was  not  an  actionable  wrong;  because  the 
obvious  self-interest  of  the  strikers  constitut- 
ed a  Justification.  See  Pickett  v.  Walsh, 
192  Mass.  572,  78  N.  E.  753,  6  U  R.  A.  (N.  S) 
1067,  116  Am.  St  Rep.  272,  7  Ann.  Ca&  638. 
Formerly  courts  held  that  self-interests  oould 
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not  be  so  served.  Commons,  History  of  Labor 
in  the  United  States,  vol.  2,  c.  5.  But  even 
after  strikes  to  raise  wages  or  reduce  hours 
were  held  to  be  legal  because  of  the  self- 
interest,  some  courts  held  that  there  was  not 
sufficient  causal  relationship  between  a  strike 
to  unionize  a  shop  and  the  self-interest  of  the 
strikers  to  justify  injuries  Inflicted.  Plant  v. 
Woods,  176  Mass.  492,  57  N.  E.  1011,  51  L.  B. 
A.  339, 79  Am.  St  Rep.  330;  Lucke  v.  Clothing 
Cutters'  Assembly,  77  Md.  396.  26  Atl.  505. 
19  L.  B.  A.  408,  39  Am.  St.  Rep.  421;  Erdman 
V.  Mitchell,  207  Pa.  79.  56  AU.  327,  63  L.  B. 
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A.  534, 99  Am.  St.  Bep.  783.  •But  other  courts, 
repeating  the  same  legal  formula,  found  that 
there  was  justification,  because  they  viewed 
the  facts  differently.  National  Protective 
Ass'n  V.  Cumming,  170  N.  Y.  816,  63  N.  E. 
369.  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648; 
Kemp  V.  Division  No.  241.  255  111.  213,  99  N. 
E.  389,  Ann.  Cas.  1913D,  347;  Roddy  v.  United 
Mine  Workers,  41  Okl.  621, 189  Pac  126,  L.  R. 
A.  1915D,  789. 

When  centralization  in  the  control  of  busi- 
ness brought  its  corresponding  centralization 
in  the  organization  of  woilcingmen,  new  facts 
had  to  be  appraised.  A  single  employer 
might,  as  in  this  case,  threaten  the  standing 
of  the  whole  organization  and  the  standards 
of  all  its  members;  and  when  he  did  so  the 
union,  in  order  to  protect  itself,  would  natu- 
rally refuse  to  work  on  his  materials  where- 
ever  found.  When  such  a  situation  was  first 
presented  to  the  courts,  judges  concluded  that 
the  intervention  of  the  purchaser  of  the  mate- 
rials established  an  insulation  through  which 
the  direct  relationship  of  the  employer  and 
the  workingmen  did  not  penetrate;  and  the 
strike  against  the  material  was  considered  a 
.c^trike  against  the  purchaser  by  unaffected 
third  parties.  Bumham  v.  Dowd,  217  Mass. 
351,  104  N.  E.  841.  51  L.  R.  A.  (N.  S.)  778: 
Purvis  T.  United  Brotherhood,  214  Pa.  348, 
63  Atl.  585,  12  L.  R.  A.  (N.  S.)  642,  112  Am. 
St  Rep.  757,  6  Ann.  Cas.  275;  Booth  v.  Bur- 
gess, 72  N.  J.  Eq.  181,  65  Atl.  226.  But  other 
courts,  with  better  appreciation  of  the  facts 
of  industry,  recognized  the  unity  of  interest 
throughout  the  union,  and  that,  in  refusing 
to  work  on  materials  which  threatened  it,  the 
union  was  only  refusing  to  aid  in  destroying 
itself.  Bossert  v.  Dhuy.  221  N.  Y.  342,  117 
N.  E.  582,  Ann.  Cas.  1918D,  661;  Cohn  & 
Roth  Electric  Co.  v.  Bricklayers,  92  Conn. 
161, 101  Atl.  659,  6  A.  L.  R.  887;  Gill  Engrav- 
ing Co.  V.  Doerr  (D.  C.)  214  Fed.  Ill;  State  v. 
Van  Pelt,  136  N.  C.  633,  49  S.  E.  177,  68  L.  R. 
A.  760,  1  Ann.  Cas.  495;  Grant  Construction 
Co.  V.  St  Paul  Building  Trades,  136  Minn. 
167,  161  N.  W.  520,  1055;  Pierce  v.  Stable- 
men's Union,  156  Cal.  70,  76,  103  Pac.  324. 

So,  in  the  case  at  bar.  deciding  a  question 
of  fact  upon  the  evidence  Introduced  and 
matters  of  common  knowledge,  I  should  say, 
as  the  two  lower  courts  apparently  have  said, 
that  the  defendants  and  those  from  whom 
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they  ^sought  co-operation  have  a  common  in- 


terest which  the  plaintiff  threatened.  Thi» 
view  is  in  harmony  with  the  views  of  the 
Court  of  Appeals  of  New  York.  For  in  New 
York,  although  boycotts  like  that  in  Loewe  v. 
Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L. 
Ed.  488,  13  Ann.  Cas.  815,  are  illegal  because 
they  are  conducted,  not  against  a  product, 
hue  against  those  who  deal  in  it,  and  are 
carried  out  by  a  combination  of  persons,  not 
united  by  common  interest,  but  only  by 
sympathy  (Auburn  Draying  Co.  v.  WardwelU 
227  N.  Y.  1,  124  N.  E.  97,  6  A.  L.  R.  901),  it  Iff 
lawful  for  all  members  of  a  union  by  whom- 
ever employed  to  refuse  to  handle  material? 
whose  production  weakens  the  union  (Bossert 
V.  Dhuy.  supra:  P.  Reardon,  Inc.,  v.  Catorr., 
189  App.  Div.  501,  178  N.  Y.  Supp.  713>. 
Compare  Paine  Lumber  CJo.  v.  Neal,  244  U.  S. 
459,  471,  37  Sup.  Ct.  718,  61  L.  Ed.  1256. 

"The  voluntary  adoption  of  a  rule  not  to 
work  on  nonunion  made  material  and  Its  en- 
forcement differs  only  in  degree  from  such  vol- 
untary rule  and  Its  enforcement  in  a  particular 
case.  Such  a  determination  also  differs  entirely 
from  a  general  boycott  of  a  particular  dealer 
or  manufacturer  with  a  malicious  intent  and' 
purpose  to  destroy  the  good  will  or  business  of 
such  dealer  or  manufacturer."  Bossert  v.. 
Dhuy,  supra,  221  N.  Y.  355, 117  N.  E.  584,  An»« 
Cas.  1918D,  661. 

In  my  opinion,  therefore,  plaintiff  had  no* 
cause  of  action  by  the  common  law  of  New 
York. 

Second.  As  to  the  anti-trust  laws  of  the 
United  States:  Section  20,  of  the  Clayton 
Act,  declares ; 

*'Nor  shall  any  of  the  acts  specified  in  tbi» 
paragraph  be  considered  or  held  to  be  viola- 
tions of  any  law  of  the  United  States." 

The  acts  which  are  thus  referred  to  are» 
whether  performed  singly  or  in  concert: 

"Terminating  any  relation  of  employment,  or 

*  *  *  ceasing  to  perform  any  work  or  la- 
bor, or  •  •  •  recommending,  advising  or  per- 
suading others  by  peaceful  means  so  to  do,  or 

*  *  *  attending  at  any  place  where  such  per- 
son or  persons  may  lawfully  be,  for  the  purpose 
of  obtaining  or  communicating  information,  or 
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*  *  *  peacefully  per^suading  any  person  to- 
work  or  to  abstain  from  working,  or  *  *  * 
ceasing  to  patronize  or  employ  any  party  to- 
such  dispute,  •  •  •  or  •  •  •  recommend- 
iDg,  advising,  or  persuading  others  by  peace- 
ful and  lawful  means  so  to  do,  or  *  *  *  pay- 
ing or  giving  to,  or  withholding  from,  any  per- 
son engaged  in  such  dispute,  any  strike  bene- 
fits or  other  moneys  or  things  of  value,  or 
peacefully  assembling  in  a  lawful  manner  and 
for  lawful  purposes,  or  *  *  *  doing  any  act 
or  thing  which  might  lawfully  be  done  in  the  ab- 
sence of  such  dispute  by  any  party  thereto." 

This  statute  was  the  fruit  of  unceasing 
agitation,  which  extended  over  more  than 
20  years  and  was  designed  to  equalize  befora- 
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tbe  law  tbe  position  of  workingmen  and  em- 
ployer as  industrial  combatants.  Aside  from 
the  use  of  the  injunction,  the  chief  source 
of  dissatisfaction  with  the  existing  law  lay 
In  tbe  doctrine  of  malicious  combination,' 
and,  in  many  parts  of  the  country,  in  the 
judicial  declarations  of  the  illegality  at  com- 
mon law  of  picketing  and  persuading  others 
to  leave  work.  The  grounds  for  objection  to 
the  latter  are  obvious.  The  obJecti<Hi  to  the 
^doctrine  of  malicious  combinations  requires 


«ome  explan^ation.  By  virtue  of  that  doc- 
trine, damage  resulting  from  conduct  such 
as  striking  or  withholding  patronage  or  per- 
suading others  to  do  either,  which  without 
more  might  be  damnum  absque  injuria  be- 
•cause  the  result  of  trade  competition,  became 
actionable  when  done  for  a  purpose  which  a 
Judge  considered  socially  or  economically 
harmful  and  therefore  branded  as  malicious 
and  unlawful.*  It  was  objected  that,  due 
largely  to  environment,  the  social  and  eco- 
nomic ideas  of  Judges,  which  thus  became 
translated  into  law,  were  prejudicial  to  a 
position  of  equality  between  workingman 
and  employer;  that  due  to  this  dependence 
upon  the  individual  opinion  of  Judges  great 
confusion  existed  as  to  what  purposes  were 
lawful   and  what  unlawful;*    and  that  in 

*S6e  "Malice  and  Unlawful  Interference."  Ernest 
Frennd.  U  Hanr.  L.  Rev.  449.  481;  "R\gtiiM  of 
Traders  and  Laborers,"  Bdw.  F.  McClennen.  16 
Harv.  U  Rev.  287.  S44;  "Crucial  Issues  in  Labor 
Litigation."  Jeremiah  Smith.  »  Harv.  L.  Rev.  429. 
451;  Principles  of  Labor  Lesislation.  Commons  and 
Andrews,  pp.  95-116;  Hoxie.  Trade  Unionism  in  the 
United  SUtes,  p.  231;  Groat,  Attitude  of  Ameri- 
can Courts  towards  Labor  Cases,  pp.  76-77;  221;  246; 
J.  W.  Bryan.  Tbe  Development  of  the  Bnglish  Law 
of  Conspiracy,  p.  147  et  seq. 

Report  of  the  Industrial  Commission.  1901,  vol. 
XVII.  p.  eziv,  p.  516,  666;  Report  of  Royal  Commls- 
•ion  OB  Trade  Disputes  and  Trade  Oombinations» 
1906.  p.  12 ;  Report  of  Commission  on  Industrial  Re- 
lations, 1915.  pp.  186k  Vn. 

For  attempts  to  reach  this  doctrine  by  legisla- 
tion see  also  52d  Congress.  H.  R.  6640.  I  1;  66th  Con- 
gress. H.  R.  11667,  I  7;  57th  Congress,  8.  649,  |  7. 

«8ee  James  Wallace  Bryan,  The  Development  of 
the  Bnglish  Law  of  Conspiracy: 

"We  find  little  difficulty  in  attributing  the  ille- 
gality of  combinations  to  strike  or  otherwise  to  ad- 
vance the  interests  of  labor,  not  to  the  material 
loss  inflicted  upon  the  employer  concerned,  bat  to 
the  harm  supposed  to  result  from  their  activities  to 
the  public  at  large."  And  since  the  judge  or  Jury 
believe  the  conduct  sociaUy  bad  and  since  it  is  ad- 
mittedly done  intentionally,  not  inadvertently,  they 
declare  that  the  actors  are  animated  by  malice  which 
negatives  the  Justification  of  "fair  competition," 
«.  g.  Lord  Bowen  in  Mogul  8.  8.  Co.  t.  MacOreg- 
or  [1892]  A.  C.  26.  "intentionally  to  do  that  which 
is  calculated  *  *  *  to  damage  •  •  •  and  doea 
■damage  another  in  his  property  or  trade  is  action- 
able if  done  without  Just  cause  or  excuse,  and 
•    *    *    is  what  the  law  calls  a  malicious  injury." 

■See  A.  v.  Dicey.  "The  Combination  Laws  as  Il- 
lustrating the  Relation  Between  Law  and  Opinion 
in  England  During  the  Nineteenth  Century."  17 
Harv.  L.  Rev.  511,  582:  "The  very  confusion  of  the 
present  state  of  the  law  oorresponds  with  and  Ulus- 
-.trates  a  confused  state  of  opinion." 


any  event  Congress,  not  the  Judges,  was  the 
body  which  should  declare  what  public  policy 
in  regard  to  the  industrial  struggle  demands. 
By  1914  the  ideas  of  the  advocates  of  leg- 
islation had  fairly  crystalized  upon  the  man- 
ner in  which  the  inequality  and  uncertainty 
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of  the  law  should  be  removed.  It  was  to  *be 
done  by  expressly  legalizing  certain  acts  re- 
gardless of  the  effects  produced  by  them  up- 
on other  persons.  As  to  them  Congress  was 
to  extract  the  element  of  injuria  from  the 
damages  thereby  inflicted,  instead  of  leaving 
Judges  to  determine  according  to  their  own 
economic  and  social  views  whether  the  dam- 
age Inflicted  on  an  employer  in  an  industrial 
struggle  was  damnum  absque  injuria,  be- 
cause an  incident  of  trade  competiticHi,  or 
a  legal  Injury,  because  in  their  opinion, 
economically  and  socially  objectionable. 
This  idea  was  presented  to  the  committees 
which  reported  the  Claytcm  Act<  The  re- 
sulting law  set  out  certain  acts  which  had  pre- 
viously been  held  unlawful,  whenever  courts 
had  disapproved  of  the  ends  for  which  they 
were  performed ;  it  then  declared  that,  when 
these  acts  were  committed  in  the  course  of 
an  industrial  dispute,  they  should  not  be 
held  to  violate  any  law  of  the  United  States. 
In  other  words  the  Clayton  Act  substituted 
the  opinion  of  Congress  as  to  the  propriety  of 
thepuipose  for  that  of  differing  Judges;  and 
thereby  it  declared  that  the  relations  between 
employers  of  labor  and  workingmen  were  com- 
petitive relations,  that  organized  competition 
was  not  harmful  and  that  it  Justifled  Injuries 
necessarily  inflicted  in  Its  oour8e.T    Both  the 
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^majority  and   the  minority  report  of  the 
House  committee  indicate  that  such  was  its 

*It  was  said  that  this  doctrine  "completely  un- 
settle(d)  the  law  •  *  •  and  set  up  the  chan- 
cellor in  the  midst  of  the  labor  organization  at 
the  ineepUon  of  a  strike  as  an  arbiter  of  their  con- 
duct as  well  as  a  controller  of  their  fates."  82d 
Congress.  2d  8ess.  Hearings  Before  a  Subcommittee 
of  the  Senate  Committee  on  the  Judiciary  on  H.  R. 
23635,  p.  429. 

Again,  it  was  pointed  out  that  the  incorporation 
of  this  idsa  in  the  Sherman  Law  had  "done  vio- 
lence to  the  right  to  strike— to  cease  work  collec- 
tively *  *  *  and  to  the  right  to  withhold  patron- 
age and  to  agree  to  withhold  patronage."  Brief  by 
Samuel  Gompers.  Hearings  before  the  House  Com- 
mittee on  the  Judiciary  on  Trust  Legislation,  83d 
Congress,  2d  Sees.,  vol.  2,  p.  1808. 

V  Compare  the  following :  "There  are  apparently, 
only  two  lines  of  action  possible:  First  to  restrict 
the  rights  and  powers  of  employers  to  correspond 
in  substance  to  the  powers  and  rights  now  allowed 
to  trade  unions,  and  second,  to  remove  all  restric- 
tion which  now  prevent  the  freedom  of  action  of 
both  psrtles  to  industrial  disputes,  retaining  only 
the  ordinary  civil  and  criminal  restraints  for  the 
preservation  of  life,  property  and  the  public  peace. 
The  first  method  has  been  tried  and  failed  abso- 
lutely. *  •  *  The  only  method  therefore  seems  to 
be  the  removal  of  all  restrictions  upon  both  par- 
ties, thus  legalizing  the  strike,  the  lockout,  the 
boycott,  the  blacklist,  the  bringing  in  of  strike- 
breakers, and  peaceful  picketing."  Report  of  th# 
Committee  on  Industrial  Relationii,  1218t,  p.  188. 
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purpoeeJ  If,  therefore,  the  act  applies  to  the 
case  at  bar,  the  acts  here  complained  of  can- 
not "be  considered  or  held  to  be  violations  of 
any  law  of  the  United  States,"  and  hence  do 
not  violate  the  Sherman  Act 

The  Duplex  Company  contends  that  section 
20  of  the  Clayton  Act  does  not  apply  to  the 
case  at  bar,  because  it  is  restricted  to  cases 
''between  an  employer  and  employees,  or  be- 
tween employers  and  employees,  or  between 
employees  or  between  persons  employed  and 
persons  seeking  employment,  involving,  or 
growing  out  of,  a  dispute  concerning  terms 
or  conditions  of  employment";  whereas  the 
case  at  bar  arises  between  an  employer 
in  Michigan  and  wor^'ingmen  in  New  York 
not  in  its  employ,  and  does  not  involve 
their  conditions  of  employment.  But  Con- 
gress did  not  restrict  the  provision  to  enr- 
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ployers  and  workingmen  in  their  em*ploy. 
By  Including  "employers  and  employees"  and 
"persons  employed  and  persons  seeking  em* 
ployment"  it  showed  that  it  was  not  aiming 
merely  at  a  legal  relationship  between  a  spe- 
cific employer  and  his  employees.  Further- 
more,  the  plaintilTs  contention  proves  too 

*The  majority  declared  that  the  section  sets  out 
specific  acts  which  the  best  opinion  of  the  courts 
holds  to  be  within  the  right  of  parties  involved 
upon  one  side  or  the  other  of  a  trade  dispute,'* 
which  it  has  been  necessarv  to  affirm  because  of 
"the  divergent  views  which  the  courts  have  expressed 
on  the  subject  and  the  difference  between  courts 
in  the  application  of  recognized  rules."  The  mi- 
nority insisted  that  the  section  prescribes  "a  set 
rule  forbidding  under  any  circumstances  the  en- 
Joining  of  certain  acts  which  may  or  may  not  be 
actuated  by  a  malicious  motive  or  for  the  purpose 
of  working  an  unlawful  Injury,  etc."  83d  Congress, 
2d  Session,  House  Report  C27,  p.  SO;  Id.,  part  2, 
Appendix  A,  p.  20. 


much.  If  the  words  are  to  receive  a  strict 
technical  construction,  the  statute  will  have- 
no  application  to  disputes  between  employers 
of  labor  and  workingmen,  since  the  very 
acts  to  which  It  applies  sever  the  continuity 
of  the  legal  relationship.  Iron  Moulders' 
Union  T.  AlUs-Chalmers  Co.,  166  Fed.  45, 
52-63,  91  0.  0.  A.  631,  20  U  R.  A.  (N.  S.> 
315.  Louisville  etc.  Ry.  Co.  v.  Wilson*  138. 
U.  S.  601,  506,  11  Sup.  Ct.  405,  34  U  Ed. 
1023 ;  Cf .  Rex.  v.  Neilson,  44  N.  S.  488,  491. 
The  further  contention  that  this  case  is  not 
one  arising  out  of  a  dispute  concerning  the 
conditions  of  work  of  one  of  the  parties  is,, 
in  my  opinion,  founded  upon  a  misconception 
of  the  facts. 

Because  I  have  come  to  the  condusion 
that  both  the  common  law  of  a  state  and  a 
statute  of   the   United   States   declare   the 
right  of  industrial  combatants  to  push  their 
struggle  to  the  limits  of  the  Justification  of 
self-interest,  I  do  not  wish  to  be  understood 
as   attaching   any    constitutional   or   moral 
sanction  to  that  right.    All  rights  are  deriv- 
ed from  the  purposes  of  the  society  in  which 
they  exist ;  above  all  rights  rises  duty  to  the 
community.    The  conditions  developed  in  in- 
dustry may  be  such  that  those  engaged  in  it 
cannot  continue  their  struggle  without  dan- 
ger to  the  community.     But  it  Is  not  for 
Judges  to  determine  whether  such  conditions 
exist,  nor  is  it  their  function  to  set  the  limits 
of  permissible  contest  and  to  declare  the 
duties   which   the   new  situation   demands. 
This  is  the  function  of  the  legislature  which, 
while  limiting  individual  and  group  rights 
of  aggression  and  defense,  may  substitute 
processes  of  Justice  for  the  more  primitive 
method  of  trial  by  combat. 
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THE  GLENEDEN. 
(Argued  Jan.  7,  1919.    Decided  Jan.  17,  1921.) 

No.  18. 


•I.  Admiralty  ^=»25— Parties  questioning  courf  s 
Jurisdiction  bound  to  show  that  vessel  Is  un- 
der control  of  foreign  government. 

Prima  facie  the  District  Court  had  Jnris- 
•diction  of  a  suit  in  rem  against  a  steamship 
owned  by  a  private  corporation,  and  parties 
•qnestioning  snch  jurisdiction  had  the  burden  of 
showing  by  evidence  that  the  steamship  was  in 
the  public  service  and  under  the  control  of  a 
-foreign  government  as  an  admiralty  transport; 
such  facts  not  being  especially  within  the  knowl- 
•edge  of  the  libelant  and  he  having  no  superior 
•means  of  showing  the  real  facts. 

:2.  Evidence  ^=»26— Judicial  notice  not  taken 
that  vessel  Is  under  control  of  foreign  govern- 
ment. 

Judicial  notice  cannot  be  taken  in  a  suit  in 
rem  against  a  steamship  owned  by  a  private 
-corporation  that  the  steamship  is  in  the  public 
service  and  under  the  control  of  a  foreign  gov- 
ernment as  an  admiralty  transport. 

:Z.  International  law  ^=s>  10  — Foreign  govern- 
ment entitled  to  appear  and  claim  vessel  and 
challenge  court's  Jurisdiction. 
A  foreign  government,  or,  with  its  sanc- 
tion, its  accredited  and  recognized  representa- 
tive, is  entitled  to  appear  in  a  suit  in  admiralty 
against  a  vessel,  claim  the  vessel,  and  raise  the 
•question  of  the  court's  lack  of  Jurisdiction  be- 
cause of  its  control  of  the  vessel. 

-4.  International  law  ^s>  10— Claim  of  foreign 
government  to  vessel  should  he  presented 
through  Executive  Department,  and  not  by 
private  counsel  as  amlcl  curl». 

Where  a  libel  in  rem  is  brought  against  a 
vessel  claimed  to  be  under  the  control  of  a  for- 
eign government  as  an  admiralty  transport,  if 
such  government  objects  to  appearing  as  a 
suitor  in  a  foreign  court,  it  should  make  the 
asserted  public  status  and  immunity  of  the  ves- 
sel the  subject  of  diplomatic  representations,  to 
the  end  that,  if  the  claim  is  recognized  by  the 
Executive  Department  of  the  government,  it 
may  be  set  forth  and  supported  in  an  appropri- 
ate suggestion  to  the  court  by  the  Attorney 
General  or  some  law  officer  acting  under  his 
direction;  and  a  mere  suggestion  filed  on  behalf 
'Of  the  British  Embassy,  by  private  counsel  ap- 
pearing as  amici  curiie,  that  the  vessel  is  un- 
•der  the  control  of  such  government,  does  not, 
when  unsupported  by  proof,  require  the  court 
to  release  the  vesseL 

£.  Mandamus  0s»  10  — Prohibition  ^=»5(3) — 
Not  granted  when  Jurisdiction  of  lower  court 
is  doubtful. 

Where  a  suit  in  rem  against  a  vessel  daim- 
•ed  to  be  under  the  control  of  a  foreign  govern- 
ment is  still  in  the  interlocutory  stage,  and  the 
status  of  the  vessel  is  doubtful  and  uncertain, 
and  the  jurisdiction  of  the  District  Court  cor- 
respondingly in  doubt,  a  writ  of  mandamus  or 
prohibition  will  not  be  issued  to  prevent  the 
District  Court  from  proceeding  with  the  case. 
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6.  Courts  €:==>379<— Supreme  Court  has  Jurisdic- 
tion to  issue  prohibition  to  District  Court 
sitting  In  admiralty. 

Under  Judicial  Code,  f  234  (Comp.  St  f 
1211),  the  Supreme  Court  has  undoubted  ju- 
risdiction to  issue  writs  6t  prohibition  to  the 
District  Courts  sitting  in  admiralty  to  prevent 
an  unlawful  assumption  or  exercise  of  jurisdic- 
tion. 


Petition  for  Writ  of  Prohibition  and  Writ 
of  Mandamus. 

Original  petition  by  James  Thomson  Mnir, 
master  of  the  steamship  Gleneden,  for  a  writ 
of  prohibition  and  a  writ  of  mandamus. 
Rule  to  show  cause  discharged,  and  petition 
dismissed. 
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^Messrs.  John  M.  WooLsey  and  J.  Parker 
Kirlin,  both  of  New  York  City,  for  petitioner. 
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*Mr.  Homer  U  Loomis,  of  New  York  City, 
for  respondent 

Messrs.  F.  R.  Coudert  and  Howard  Thayer 
Kingsbury,  both  of  New  York  City,  in  behalf 
of  the  British  Embassy,  by  leave. 
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<Mr.  Justice  VAN  DEYANTEB  d^vered 
the  opinion  of  the  Court 

On  July  28,  1917,  the  Gleneden,  a  British 
steamship  privately  owned,  and  the  Giuseppe 
Verdi,  an  Italian  steamship  similarly  owned, 
came  into  collision  in  the  Gulf  of  Lyons,  both 
being  seriously  damaged.  November  7,  1918, 
the  British  owner  of  the  Gleneden  commenc- 
ed a  suit  in  rem  in  admiralty  against  the 
Giuseppe  Verdi  in  the  District  Court  for  the 
District  of  New  Jersey  to  recover  damages 
occasioned  by  the  collision,  and  a  few  days 
later  the  Italian  owner  of  the  Giuseppe  Verdi 
commenced  a  like  suit  against  the  Glenedoi 
in  the  District  Court  for  the  Eastern  District 
of  New  York.  The  libel  in  each  suit  attri- 
buted the  collision  entirely  to  negligence  of 
servants  and  agents  of  the  owner  of  the  ves- 
sel libeled,  it  being  alleged  that  she  was  in 
their  charge  at  the  time.  When  the  suits 
were  begun  the  vessels  were  within  the  wa- 
ters of  the  United  States  and  each  was  with- 
in the  particular  district  where  libeled. 

The  proceedings  in  the  suit  against  the 
Gleneden  are  of  Immediate  concern.  After 
process  issued  and  the  vessel  was  arrested, 
private  counsel  for  the  British  Embassy  in 
Washington,  appearing  as  amici  curiae,  pre- 
sented to  the  court  a  suggestion  in  writing  to 
the  effect  that  the  process  under  which  the 
vessel  was  arrested  should  be  quashed  and 
jurisdiction  over  her  declined,  because,  as 
was  alleged,  "the  said  vessel  is  an  admiralty 
transport  in  the  service  of  the  British  gov- 
ernment by  virtue  of  a  requisition  from  the 
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Lords  Commissioners  of  the  ^Admiralty,  and 
^  is  engaged  in  the  business  of  the  British  gov- 
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emment,  and  under  Its  exclusive  direction 
and  control  and  Is  under  orders  from  the 
British  Admiralty  to  sail  from  the  port  of 
New  York  on  or  about  November  25,  1918,  to 
carry  a  cargo  of  wheat  belonging  and  con- 
signed to  the  British  government";  because 
the  court  "should  not  exercise  jurisdiction 
over  a  vessel  in  the  service  of  a  cobelligerent 
foreign  government";  and  because  *'the 
British  courts  have  refused  to  exercise  ju* 
risdictlon  over  vessels  in  government  serv- 
ice, whether  of  the  British  government  or  of 
allied  governments,  in  the  present  war,  and 
that  by  comity  the  courts  of  the  United 
States  should  in  like  manner  decline  to  exer- 
else  jurisdiction  over  vessels  in  the  service 
of  the  British  government"  An  affidavit  of 
the  master  of  the  vessel  affirming  the  truth 
of  much  that  was  alleged  accompanied  the 
suggestion.  The  libelant,  being  cited  to  show 
cause  why  the  suggestion  should  not  be  ac- 
ceded to,  responded  by  objecting  that  it  was 
not  presented  through  official  channels  of  the 
United  States  and  by  denying  that  the  facts 
were  as  alleged. 

A  hearing  on  the  suggestion  was  had  in 
which  the  libelant  and  counsel  for  the  Brit- 
ish Embassy  participated — the  latter  only  as 
amici  curiee — and  at  which  the  owner  of  the 
Gleneden  was  represented  informally,  with- 
out an  appearance.  In  the  course  of  the 
hearing  counsel  for  the  libelant  called  on  the 
others  to  submit  proof  in  support  of  the  al- 
legations in  the  suggestion,  particularly  to 
produce  the  ship's  articles  and  other  instru- 
ments bearing  on  the  suggested  public  status 
of  the  vessel,  and  to  present  the  master  for 
examination;  but  both  the  counsel  for  the 
British  Embassy  and  the  representative  of 
the  owner  refused  to  do  any  of  these  things 
and  insisted  that  the  court  was  bound  on  the 
mere  assertion  of  the  claim  of  immunity  to 
quash  the  process  and  release  the  vessel. 
The  libelant  produced  the  libel  in  the  suit 
against  the  Giuseppe  Verdi,  depositions  given 
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In  that  suit  by  the  ^master  and  other  officers 
of  the  Gleneden,  a  certificate  from  the  cus- 
toms officers  in  New  York  showing  the  re- 
port and  entry  of  the  Gleneden  on  her  ar- 
rival, and  other  evidence,  all  tending  meas- 
urably to  show  that  the  vessel  was  operated 
by  her  owner  under  a  charter  i)arty  whereby 
the  owner  was  to  keep  her  properly  manned, 
furnished  and  equipped,  was  to  assume  any 
liability  arising  from  negligent  navigation, 
and  was  to  bear  all  loss,  injury  or  damages 
arising  from  dangers  of  the  sea  Including  col- 
lision. "On  all  the  facts"  thus  put  before 
it,  the  court  found  that  "the  Gleneden  was 
owned  by  and  was  still  In  the  beneficial  pos« 
session  of  the  Gleneden  Steamship  Company, 
Limited,  a  private  British  corporation,  who 
through  its  servants,  was  in  the  actual  con- 
trol of  the  steamer  and  of  her  navigation, 
but  engaged  in  performing  certain  more  or 
less  public  services  for  the  British  crown 


under  a  contractual  arrangement  amount- 
ing to  the  usual  or  government  form  of 
time  charter  party."  The  court  "decided 
accordingly  that  the  Gleneden  was  not  a  pub- 
lic sliip  in  the  sense  that  she  was  either  a 
government  agency  or  entitled  to  immunity,*^ 
and  the  suggestion  was  overruled  and  an  or- 
der was  entered  to  the  effect  that  the  vessel 
would  be  released  only  on  the  giving  of  a 
bond  by  the  owner  securing  the  claim  in 
litigation  or  a  bond  to  the  marshal  condi» 
tioned  for  the  return  of  the  vessel  when  that 
could  be  done  consistently  with  the  asserted 
needs  of  the  British  government 

Afterwards,  on  November  29,  1918,  the 
master,  appearing  specially  for  the  interest 
of  the  owner  and  for  the  purpose  of  object- 
ing to  the  arrest  and  detention  of  the  ves- 
sel, interposed  a  special  claim  to  the  effect 
that  the  Gleneden  Steamship  Company,  Lim- 
ited,  was  the  true  and  sole  owner  of  the  ves- 
sel and  he  as  master  was  her  true  and  law- 
ful bailee;  and  also  interposed  therewith  a 
peremptory  exception  to  the  jurisdiction  of 
the  court  on  the  grounds  taken  in  the  sug- 
gestion on  behalf  of  the  British  Embassy. 
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This  claim  and  exception  concluded  *with  a 
prayer  that  the  process  be  quashed  and  the 
vessel  released.  The  exception  was  not  set 
down  for  hearing  and  remains  undisposed  of. 
There  was  no  appearance  by  either  the  own- 
er or  the  master  save  as  just  stated;  nor 
was  there  any  appearance  by  the  British 
government  or  by  any  representative  of  that 
government  other  than  through  the  sugges- 
tion which  counsel  for  the  Embassy  in  Wash- 
ington presented  as  amici  curise. 

After  filing  the  special  claim  and  excep- 
tion, the  master  applied  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  for  writs 
of  prohibition  and  mandamus  preventing  the 
District  Court  from  exercising  further  juris- 
diction and  commanding  it  to  undo  what 
had  been  done;  but  the  application  was  de- 
nied for  reasons  which  need  not  be  noticed 
now,  255  Fed.  24,  166  C.  C.  A.  352. 

A  few  days  later  an  arrangement  was  ef- 
fected whereby  an  acceptable  surety  company 
undertook  to  enter  into  and  file  a  stipulation 
for  value  in  the  usual  form  and  in  a  sum  to 
be  named  by  the  libelant,  not  exceeding 
$450,000,  unless  on  an  intended  application 
to  this  court  for  a  writ  of  prohibition  the 
vessel  should  be  held  immune  from  the  pro- 
cess under  which  she  was  arrested  and  de- 
tained. Following  that  arrangen^nt  on  De- 
cember 10,  1918,  the  District  Court  entered 
the  following  order: 

"On  the  annexed  agreement  for  security,  and 
consent  of  the  proctors  for  the  libelant  herein, 
and  the  record  herein  it  is 

"Ordered  that  in  order  to  prevent  further  de- 
lay and  expense,  the  steamship  Gleneden  be  and 
she  hereby  is  allowed  to  proceed  on  her  voyage 
and  leave  the  physical  custody  of  the  marshal 
of  the  Eastern  district  of  New  York,  provided* 
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jiowever,  that  thii  order  does  not  and  shall  not 
4>e  deemed  to  constitute  any  withdrawal  or 
-quashing  of  the  writ  of  arrest;   and  it  is 

''Further  ordered  that  all  proceedings  herein 
'be  stayed  and  special  claimant's  or  libelant's 
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time  to  file  any  other  *or  further  papers  herein 

'be  extended  to  and  including  the  23d  day  of 

December,  1918,  and  in  case  application  is  made 

for  a  writ  of  prohibition  to  the  Supreme  Court 

-on  or  before  December  23, 1918,  all  proceedings 

herein  be  stayed  and  the  time  of  the  special 

-claimant  or  of  the  libelant  to  file  any  other  or 

further  papers   herein  be   extended  until   ten 

(10)   days  after  the  entry  and  service  of  an 

•order  or  decree  on  the  final  decision  of  the 

United  States  Supreme  Court  on  the  said  writ 

•of  prohibition." 

The  master  thereupon  asked  leave  of  this 
court  to  file  a  petition  for  a  writ  of  prohibi- 
tion preventing  the  District  Court  from  pro- 
ceeding with  the  suit  and  from  Interfering 
with  the  Gleneden  in  any  manner,  and  for  a 
vnrit  of  mandamus  directing  that  court  to  va- 

•cate  the  order  made  when  the  suggestion  on 
behalf  of  the  British  Embassy  was  overruled 

•and  to  enter  an  order  releasing  the  vessel 
without  requiring  security;  the  grounds  ad- 
vanced in  the  petition  being  essentially  a 
repetition  of  those  embodied  in  the  sugges- 

'tion  of  counsel  for  the  British  Embassy.  The 
requested  leave  was  given,  a  rule  to  show 

-cause  was  issued,  a  return  was  made  by  the 
District  Judge,  and  counsel  have  been  heard. 

Whether  on  the  case  thus  made  either  of  the 
writs  should  be  granted  is  the  matter  to  be 

•decided. 

The  principal  question  sought  to  be  pre- 
sented— ^whether  the  Gleneden  is  such  a  pub- 
lic vessel  of  the  British  government  as  to  be 

-exempt  from  arrest  in  a  civil  suit  in  rem  in 
admiralty  in  a  court  of  the  United  States->is 
one  of  obvious  delicacy  and  importance.    No 

-decision  by  this  court  up  to  this  time  can  be 
said  to  answer  it.    The  nearest  approach  is 

in  the  case  of  The  Exchange,  7  Cranch,  116, 

-3  L.  Ed.  287,  where  an  armed  ship  of  war, 

•ovmed,  manned  and  controlled  by  a  foreign 

.government  at  peace  with  the  United  States, 
was  held  to  be  so  exempt.  To  apply  the 
principle  or  doctrine  of  that  decision  to  the 
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Gleneden  would  be  ^taking  a  long  step,  and 
the  present  posture  of  this  litigation  is  such 
that  we  find  no  occasion  to  consider  whether 
there  is  proper  warrant  for  taking  it. 

It  is  conceded  that  the  Gleneden  is  not  an 
armed  ship  of  war,  and  that  she  is  not  own- 
ed by  a  foreign  government,  but  by  a  private 
corporation.  In  a  sense  she  may  be  tempo- 
rarily in  the  service  and  under  the  control 
of  the  British  government,  but  the  nature 
and  extent  of  that  service  and  control  are 
left  in  uncertainty  by  the  proofs,  although  the 
facts  evidently  are  susceptible  of  being  defi- 
nitely shown. 

[1,21  Prima  facie  the  District  Court  had 
jurisdiction  of  the  suit  and  the  vessel  (The 
Belgenland,  114  U.  S.  355.  368-369,  5  Sup.  Ct, 
860,  29  L.  Ed.  152),  and  to  call  that  Jurisdic- 


tion in  question  was  to  assume  the  burden 
of  showing  what  was  in  the  way  of  its  exist- 
ence or  exertion.  Merely  to  allege  that  the 
vessel  was  in  the  public  service  and  under 
the  control  of  the  British  government  as  an 
admiralty  transport  was  not  enough.  These 
were  matters  which  were  not  within  the 
range  of  judicial  notice  and  needed  to  be  es- 
tablished in  an  appropriate  way.  They  were 
not  specially  within  the  knowledge  of  the  li- 
belant, nor  did  it  have  any  superior  means 
of  showing  the  real  facts.  Thus  from  every 
point  of  view  it  was  incumbent  on  those  who 
called  the  Jurisdiction  in  question  to  produce 
whatever  proof  was  needed  to  sustain  their 
challenge. 

[3,4]  As  of  right  the  British  Government 
was  entitled  to  appear  in  the  suit,  to  pro- 
pound its  daim  to  the  vessel  and  to  raise  the 
Jurisdictional  question.  The  Sapphire,  11 
Wall.  164,  167,  20  U  Ed.  127 ;  The  Santissi- 
ma  Trinidad,  7  Wheat,  283,  353,  5  L.  Ed.  454; 
Colombia  v.  Cauca  Co.,  190  U.  S.  524.  23  Sup. 
Ct.  704,  47  L.  Ed.  1159.  Or,  with  its  sanc- 
tion, its  accredited  and  recognized  represen- 
tative might  have  appeared  and  have  taken 
the  same  steps  In  its  interest.  The  Anne,  3 
Wheat  435,  445,  446,  4  L.  Ed.  428.  And,  if 
there  was  objection  to  appearing  as  a  suitor 
in  a  foreign  court,  it  was  open  to  that  gov- 
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emment  to  make  the  as*serted  public  status 
and  Immunity  of  the  vessel  the  subject  of 
diplomatic  representations  to  the  end  that,  if 
that  claim  was  recognized  by  the  Executive 
Department  of  this  government,  it  might  be 
set  forth  and  supported  in  an  appropriate 
suggestion  to  the  court  by  the  Attorney  Gen- 
eral, or  some  law  ofl^cer  acting  under  his 
direction.  The  Cassius,  2  Dall.  365,  Fed. 
Cas.  No.  7,743;  The  Exchange,  7  Cranch, 
116,  3  L.  Ed.  287;  Id.,  16  Fed.  Cas.  85,  No. 
8786;  The  Pizarro,  19  Fed.  Cas.  786,  No.  11,- 
199 ;  The  Constitution,  L.  R.  4  P.  D.  39 ;  The 
Parlement  Beige,  L.  R.  4  P.  D.  129 ;  s.  c.  L. 
R.  5  P.  D.  197. 

But  none  of  these  courses  was  followed. 
The  suggestion  on  behalf  of  the  British  Em- 
bassy was  presented  by  private  counsel  ap- 
pearing as  amici  curiae,  and  not  through  the 
usual  ofllcial  channels.  This  was  a  marked 
departure  from  what  theretofore  had  been 
recognized  as  the  correct  practice  (see  cases 
last  cited) ;  and  In  our  opinion  the  libelant's 
objection  to  it  was  well  taken.  The  reasons 
underlying  that  practice  are  as  applicable 
and  cogent  now  as  In  the  beginning,  and  are 
sufficiently  Indicated  by  observing  that  It 
makes  for  better  international  relations,  con- 
forms to  diplomatic  usage  in  other  matters, 
accords  to  the  Executive  Department  the  re- 
spect rightly  due  to  it,  and  tends  to  promote 
harmony  of  action  and  uniformity  of  deci- 
sion. See  United  States  v.  Lee,  106  U.  S. 
196,  209,  1  Sup.  Ct.  240,  27  L.  Ed.  171.  Of 
course,  the  suggestion  as  made  could  not  be 
given  the  consideration  and  weight  claimed 
[for  it 
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[S]  From  all  that  baa  been  said  it  is  ap-Tstitutes  the  district  of  Idaho,  section  24  (sec- 


pareDt  that  the  status  of  the  Gleneden,  Judg- 
ed in  the  light  of  what  was  done  and  shown 
in  the  District  Court,  is  at  best  doubtful  and 
uncertain,  both  as  matter  of  fact  and  in 
point  of  law.  The  jurisdiction  of  that  court 
is  correspondingly  in  doubt,  for  it  turns  on 
the  status  of  the  vessel.  The  suit  is  still  in 
the  interlocutory  stage.  The  court  may  take 
up  again  the  question  of  its  jurisdiction.  If 
it  does,  the  inquiry  may  proceed  on  other 
lines  and  the  facts  may  be  brought  out  more 
fully  than  before.    In  addition,  the  question 
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*may  be  re-examined  in  regular  course  on  an 
appeal  from  the  final  decree. 

[6]  The  power  of  this  court,  under  section 
234  of  the  Judicial  Code  (Comp.  St  f  1211)  to 
issue  writs  of  prohibition  to  the  District 
Courts,  when  proceeding  as  courts  of  admi- 
ralty, to  prevent  an  unlawful  assumption  or 
exercise  of  jurisdiction,  Is  not  debatable. 
But  this  power,  like  others,  is  to  be  exerted 
in  accordance  with  principles  which  are  well 
settled.  In  some  instances,  as  where  the  ab- 
sence of  jurisdiction  is  plain,  the  writ  goes 
as  a  matter  of  right  Ex  parte  Phenix  In- 
surance Co.,  118  U.  S.  610,  626,  7  Sup.  Ct 
25,  80  li.  Ed  274;  iE2z  parte  Indiana  Trans- 
portation Co.,  244  U.  S.  456,  37  Supi  Ct  717, 
61  Im  Ed.  1253.  In  others,  as  where  the  ex- 
istence or  absence  of  Jurisdiction  is  in  doubt, 
the  granting  or  refusal  of  the  writ  is  discre- 
tionary. In  re  Cooper,  143  U.  S.  472,  485, 12 
Sup.  Ct  453,  36  U  Ed.  232 ;  In  re  New  York 
&  Porto  Rico  Steamship  Co.,  155  U.  S.  523, 
531,  15  Sup.  Ct  183,  39  Ia  Ed.  246;  In  re 
Alix,  166  U.  S.  136,  17  Sup.  Ct.  522,  41  U 
Ed.  048.  And  see  Ex  parte  Gordon,  104  U.  S. 
515,  518,  519,  26  li.  Ed.  814 ;  The  Charkieh, 
L.  R.  8  Q.  B.  197. 

Here  the  most  that  can  be  said  against  the 
District  Court's  Jurisdiction  is  that  it  is  in 
doubt ;  and  in  other  respects  the  situation  is 
such  that  we  deem  it  a  proper  exercise  of 
discretion  to  refuse  the  writ.  Nothing  need 
be  added  to  show  that  the  request  for  a  writ 
of  mandamus  is  on  no  better  footing.  In  re 
Morrison,  147  U.  S.  14.  26,  13  Sup.  Ct.  246.  37 
L.  Ed.  60 ;  Ex  parte  Oklahoma,  220  U.  S.  191, 
209,  31  Sup.  Ct  426,  55  L.  Ed.  431 ;  Ex  parte 
Roe,  234  U.  S.  70.  34  Sup.  Ct  722,  58  L.  Ed. 
1217. 

Rule  discharged  and  petition  dismissed. 


(264  U.  8.  548) 

EUGENE  SOL  LOUIE  V.  UNITED  STATES. 

(Argued  Dec.  8,  1920.    Decided  Jan.  17, 1921.) 

No.  837. 

Courts  ^=:»385 (4)— Contention  of  Indian  that 
place  of  homicide  was  not  within  reservation 
does  not  support  direct  writ  of  error. 
Under  Judicial  Code,   §   78   (Comp.   St   § 

1063),  under  which  the  state  of  Idaho  con- 


tion  991),  giving  District  Courts  jurisdictioD 
of  all  crimes  cognizable  under  the  authority 
of  the  United  States,  and  Penal  Code,  {  828 
(Comp.  St  f  10502),  relative  to  the  murder 
of  an  Indian  by  another  Indian  within  the 
boundaries  of  the  state  and  within  the  limits 
of  an  Indian  reservation,  defendant's  objection 
to  the  court's  jurisdiction  on  the  ground  that 
he  had  been  declared  competent  and  the  land  on 
whica  the  crime  was  alleged  to  have  been  com- 
mitted had  been  deeded  to  him  in  fee  simple 
would  not  support  a  direct  writ  of  error  from 
the  Supreme  Court,  and  the  case  was  properly 
talcen  to  the  Circuit  Court  of  Appeals,  as  the 
objection  was  not  to  the  court's  jurisdiction, 
but  was  in  effect  that  the  killing  was  not  with- 
in the  reservation  and  did  not  violate  any  law 
of  the  United  States. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit 

Eugene  Sol  Louie  was  convicted  of  murder^ 
and  a  writ  of  error  was  dismissed  by  the 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit (264  Fed.  295),  and  he  brings  error.  Re- 
versed and  remanded  to  tho  Circuit  Court  of 
Appeals. 
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♦Mr.  Wm.  B.  McFarland,  of  Coeur  d'Alene^ 
Idaho,  for  petitioner. 

The  Attorney  General  and  Mr.  William  C- 
Herron,  of  Washington,  D.  C,  for  the  United 
States. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

Louie,  an  Indian,  was  indicted  under  8ec> 
tion  273  of  the  Penal  Code  (Comp.  St.  S  10446) 
in  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Northern  Division, 
for  the  murder  of  another  Indian  within  the 
limits  of  the  Coeur  d'Alene  reservation.  A 
motion  to  dismiss  for  want  of  Jurisdiction 
was  overruled  and  the  defendant  was  tried 
and  convicted.  By  motion  in  arrest  of  Judg- 
ment, he  objected  in  terms  to  the  Jurisdiction 
of  the  court  over  the  person  of  defendant  and 
over  the  crime  charged  on  the  groimd  that 
before  the  time  of  the  alleged  crime  he  had 
been  declared  competent  and  the  land  on> 
which  the  crime  was  alleged  to  have  beea 
committed  had  been  allotted  and  deeded  to- 
him  in  fee  simple.  Compare  United  States  ▼. 
Celestine,  215  U.  S.  278,  30  Sup.  Ct  93,  54 
li.  Ed.  195.  This  motion  also  was  overruled^ 
the  defendant  was  sentenced,  and  the  case 
was  taken  on  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Nintb 
Circuit  That  court  one  Judge  dissenting^ 
dismissed  the  writ  of  error  for  want  of  Juris- 
diction on  the  ground  that,  since  the  sole 
question  presented  was  whether  the  District 
Court  had  Jurisdiction,  its  decision  could  be 
reviewed  only  by  direct  writ  of  error  from 
this  court  to  the  District  Court  See  United 
States  V.  Jahn,  155  U.  S.  109,  114,  115,  15 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Diaests  and  Indexea 
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Waterworks  Co.  v.  City  of  Raton,  249  U.  S. 
552,  39  Sup.  Ct  384,  63  L.  Ed.  768.  The  dis- 
senting judge  was  of  opinion  that  the  Circuit 
Court  of  Appeals  had  Jurisdiction  of  the  writ 
of  error,  because  an  additional  error  relating 
to  the  merits  had  been  assigned  there,  al- 
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though  not  raised  below.  264  Fed.  295.  *A 
writ  of  certiorari  was  granted  by  this  court 

253  U.  S.  482,  40  Sup.  Ct  687. 

We  have  no  occasion  to  consider  the  ques- 
tion on  which  the  Circuit  Court  of  Appeals 
divided.  The  motions  made  by  defendant 
in  the  District  Court  raised  a  question,  not 
of  the  Jurisdiction  of  that  court,  but  of  the 
Jurisdiction  of  the  United  States.  The  con- 
tention was,  in  essence,  that,  by  reason  of  the 
facts  set  forth  in  the  motions,  the  defendant 
was  in  respect  to  the  acts  complained  of 
subject  to  the  laws  of  the  state  of  Idaho  and 
not  to  the  laws  of  the  United  States;  in 
other  words,  that  he  did  not  violate  the  laws 
of  the  United  States.  Compare  United  States 
V.  Kiya  (D.  C.)  126  Fed.  879,  880.  Section 
328  of  the  Penal  Code  (Comp.  St  i  10502) 
provides  that  an  Indian  committing  murder 
on  another  Indian  "within  the  boundaries 
of  any  state,  and  within  the  limits  of  any 
Indian  reservation,  shall  be  subject  *  *  * 
to  the  same  penalties  as  are  all  other  per- 
sons committing"  the  same  crime  '*within  the 
exclusive  Jurisdiction  of  the  United  States." 
United  States  v.  Kagama,  118  U.  S.  375, 
6  Sup.  Ct  1109,  30  L.  Ed.  228;  Donnelly 
T.  United  States,  228  U.  S.  243,  269,  270, 
83  Sup.  Ct  449,  57  L.  Ed.  820,  Ann.  Cas. 
1913E,  710.  The  defendant,  in  effect,  denied 
that  the  killing  was,  in  the  statutory  sense, 
within  the  reservation.  If  this  was  true,  an 
essential  element  of  the  crime  against  the 
United  States  was  lacking;  as  much  so  as 
If  it  had  been  established  in  United  States  v. 
Sutton,  215  U.  S.  291,  30  Sup.  Ct  116,  54 
Lu  Ed.  200,  or  in  United  States  ▼.  Soldana, 
246  U.  S.  530,  38  Sup.  Ct  357,  62  L.  Ed.  870, 
that  the  region  into  which  liquor  was  Intro- 
duced was  not  Indian  country.  That  the 
District  Court  for  Idaho  had  Jurisdiction  to 
determine  whether  the  locus  In  quo  was  a 
IMirt  of  the  reservation  was  not  questioned. 
By  Section  78  of  the  Judicial  Code  (Comp. 
St  f  1063)  the  whole  state  of  Idaho  is  com- 
prised within  the  District  of  Idaho ;  by  par- 
agraph second  of  section  24  (section  991)  Dis- 
trict Courts  have  original  Jurisdiction  of  all 
crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States ;  and  the  defend- 
ant was  arrested  within  the  district  of  Idaha 
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^Since  defendant's  motions  in  the  District 
Court  did  not  raise  a  question  properly  of 
the  Jurisdiction  of  the  court,  but  went  to  the 
merits,  there  was  no  basis  for  a  direct  writ  of 
error  from  this  court  Pronovost  v.  United 
States,  232  U.  S.  487,  34  Sup.  Ct  391,  58  L. 
Ed.  696;  Lamar  v.  United  States,  240  U.  S. 
60,  65,  30  Sup.  Ct  255,  60  L.  Ed.  526.     He 


of  Appeals.  In  United  States  v.  (}elestine, 
215  U.  S.  278,  30  Sup.  Ct  93,  54  L.  iEd. 
195,  and  United  States  v.  Pelican,  232  U. 
S.  442,  84  Sup.  Ct  396,  58  U  Ed.  676,  where 
the  defense  was  similar  to  that  presented 
here*  and  in  United  States  v.  Sutton,  su- 
pra, and  Unltod  States  v.  Soldana,  supra, 
the  cases  came  to  this  court  by  direct  writ 

of  error  to  the  District  Court  under  the  Crim- 
inal Appeals  Act  of  March  2,  1907,  c.  2564. 
34  Stat  1246  (Comp.  St  f  1704).  Hallowel) 
V.  United  States,  221  U.  S.  317,  31  Sup.  Ct 
587,  55  L.  Ed.  750,  where  a  similar  question 
was  involved,  came  here  on  certificate.  In 
Cnairmont  v.  United  States,  225  U.  S.  551, 
554,  32  Sup.  Ct  787,  56  L.  Ed.  1201,  it  was 
inadvertently  assumed  without  discussion 
that  the  question  involved  was  one  of  the 
Jurisdiction  of  the  District  Court 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed  and  the  case  remanded  to 
that  court  for  further  proceedings  in  con- 
formity with  this  opinion. 

Reversed. 

The  CHIEF  JUSTICE  took  no  part  in  the 
decision  of  this  case. 


(254  U.  8.  605> 

J.  W.  GOLDSMITH,  JR.-GRANT  CO.  V. 
UNITED  STATES. 

(Argued  Dec.  8,  1920.    Decided  Jan.  17,  1921.) 

No.   214. 

1.  Constitutional  law  ^=»303— Internal  rovenue 
^=»2— Automobile  used  to  transport  liquor  to 
evade  tax  Is  subject  to  forfeiture,  thougli  par- 
ty reserving  title  Is  not  guilty,  and  statute  Is- 
constitutional. 

Rev.  St  f  8450  (Comp.  St  f  6352),  pro- 
viding for  the  forfeiture  of  any  conveyance, 
etc.,  used  in  the  removal,  etc.,  of  any  goods  or- 
commodities  with  intent  to  defraud  the  Unit- 
ed States  of  the  tax  thereon,  applies  to  an  au- 
tomobile used  in  the  unlawful  removal  of  dis- 
tilled spirits,  though  a  seller  of  the  automo- 
bile, who  retained  title  for  the  unpaid  purchase- 
money,  was  without  guUt,  and  the  statute  so- 
applied  does  not  violate  Const  Amend.  6,  rel- 
ative to  due  process  of  law,  as  the  thing  for- 
feited is  primarily  considered  the  offender. 

2.  Internal  revenue  ^=»2— Statute  providing' 
for  forfeiture  of  convey anoes,  etc.,  used  to- 
evade  tax  not  modified  by  other  statutes. 

Rev.  St  f  8450  (Comp.  St  f  6352),  pro- 
viding for  the  forfeiture  of  conveyances  used 
in  the  removal,  etc.,  of  goods  or  commoditieB 
with  intent  to  defraud  the  United  States  of 
the  tax  thereon,  is  not  modified  or  limited  by 
sections  3460  and  3461  (Comp.  St  §§  6362, 
63^),  relative  to  proceedings  on  the  seizure  of 
goods  subject  to  forfeiture  under  the  InternaL 
revenue  laws. 

Mr.  Justice  McReynolds  dissenting. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Geor- 
gia. 


For  oUiflr 
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Libel  by  tbe  United  States  against  a  Hud- 1 
son  automobile,  in  which  the  Grant  Company 
Intervened.  Judgment  of  condemnation  and 
forfeiture  was  entered,  and  the  intervener 
and  its  surety,  J.  W.  Goldsmith,  Jr.,  bring  er- 
ror.   Affirmed. 

Messrs.  L.  C.  Hopkins  and  0.  T.  Hopkins, 
both  of  Atlanta,  Ga.,  for  plaintiffs  in  error. 

•S06 

^Assistant  Attorney  General  Adams,  for 
the  Ignited  States. 

•608 

*Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

By  an  act  of  Congress  passed  July  13, 1866 
<now  section  3450,  Revised  Statutes  [Comp. 
13t.  §  6352],  and  we  shall  so  refer  to  it),  it  was 
enacted  that: 

"Whenever  any  goods  or  commodities  for  or 
in  respect  whereof  any  tax  Is  or  shall  be  im- 
posed, •  •  •  are  removed,  or  are  depos- 
ited or  concealed  in  any  place,  with  intent  to 
defraud  the  United  States  of  soch  tax,  or  any 
part  thereof,  all  such  goods  or  commodities, 
*  ^  *  shall  be  forfeited;  and  in  every  such 
case  all  tbe  casks,  vessels,  cases,  or  other 
packages  whatsoever,  contaiidng,  or  which  shall 
have  contained,  such  goods  or  commodities,  re- 
spectively, and  every  vessel,  boat,  cart,  car- 
riage, or  other  conveyance  whatsoever,  and  all 
horses  or  other  animals,  and  all  things  used  in 
the  removal  or  for  the  deposit  or  concealment 
'thereof,  respectively,  shall  be  forfeited." 

In  pursuance  of  this  enactment  a  libel  was 
filed  against  a  Hudson  automobile  of  the  ap- 
ipralsed  value  of  $800,  and  it  charged  that 
the  automobile  before  its  seizure  was  used 
t)y  three  persons  who  were  named,  in  the  re- 
moval and  for  the  deposit  and  concealment  of 
•58  gallons  of  distilled  spirits  upon  which  a 
tax  was  imposed  by  the  United  States,  and 
4iad  not  been  paid. 

Plaintiff  in  error,  herein  referred  to  as 
the  Grant  Company,  was,  on  its  petition,  per- 
mitted to  intervene  and  to  give  l>ond  and 
replevy  the  automobile. 

The  company  subsequently  answered,  al- 
ieging  the  facts  hereinafter  mentioned,  and 
in  addition,  pleaded  against  a  condemnation 
and  forfeiture  of  the  car,  the  Constitution  of 
the  United  States,  especially  article  5  of 
Amendments,  which  prohibits  the  deprivation 
•of  life,  liberty  or  property  without  due  pro- 
cess of  law. 

The  case  was  to  a  jury  upon  an  agreed 
statement    of   facta,    which   recited    that: 
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'The  Grant  Company  was  a  ^seller  of  automo- 
biles and  was  the  owner  in  fee  simple  of  the 
automobile  used  in  this  case,  and  sold  it, 
retaining  the  title  for  unpaid  purchase  mon- 
ey, to  J.  G.  Thompson  (he  was  named  in  the 
libel),  who  was  a  taxicab  operator,  and  W. 
M.  Lamb,  who  was  in  the  newspaper  busi- 
4iess :  that  the  car  was  used  by  Thompson  in 
violation  of  section  3450,  R.  S.,  but  that  such 
ose  was  without  the  knowledge  of  the  com- 
IMUiy  or  of  any  of  its  officers,  nor  did  it  or 


they  have  any  notice  or  reason  to  suspect  that 
it  would  be  illegally  used. 

The  court  charged  the  jury  to  render  a  ver- 
dict finding  the  car  guilty  overruling  a  mo- 
tion of  the  Grant  Company  to  direct  a  ver- 
dict for  it  on  the  grounds:  (1)  That  section 
3450,  U.  S.  R.  S.,  was  in  violation  of  article 
5  of  Amendments  of  the  Constitution  of  the 
United  States,  in  that  it  deprived  the  Grant 
Company  of  its  property  without  due  process 
of  law.  (2)  That  the  section  was  not  to  be 
construed  to  forfeit  the  title  of  a  third  party 
entirely  innocent  of  wrongdoing,  and  that  the 
proper  construction  of  the  section  was  that 
it  contemplated  forfeiting  only  the  interest  or 
title  of  the  wrongdoer.  &)  That  the  title  re- 
served by  the  company  for  the  balance  of  the 
purchase  money  had  never  been  divested,  and 
therefore,  could  not  be  condemned,  and  that 
only  the  interest  of  Thompson  and  Lamb 
oould  be  condemned. 

The  jury  found  the  car  guilty  and  in  pur- 
suance of  the  verdict  a  judgment  of  con- 
demnation and  forfeiture  was  entered,  but  as 
a  bond  with  security  had  been  given  for  the 
car,  It  was  adjudged  that  the  United  States 
recover  from  the  Grant  Company  as  principal 
and  J.  W.  Goldsmith,  Jr.,  as  security,  the 
principal  sum  of  $800  and  costs.  Execution 
was  awarded  accordingly. 

Motion  for  a  new  trial  was  denied,  and 
this  writ  of  error  was  then  prosecuted. 

[1]  This  statement  indicates  the  questions 
in  the  case  and,  as  we  have  seen,  involves  the 
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construction  of  section  3450  and  ^its  uncon- 
stitutionality if  it  be  not  construed  as  con- 
tended by  the  Grant  Company. 

If  the  case  were  the  first  of  Its  kind,  it 
and  its  apparent  paradoxes  might  oomp^  a 
lengthy  discussion  to  harmonize  the  section 
with  the  accepted  tests  of  human  conduct 
Its  words  taken  literally  forfeit  property  il- 
licitly used  though  the  owner  of  it  did  not 
participate  in  or  have  knowledge  of  the  il- 
licit use.  There  is  strength,  therefore,  in 
the  contention  that  if  such  be  the  inevitable 
nreaning  of  the  section,  it  seems  to  violate 
that  justice  which  should  be  the  foundation 
of  the  due  process  of  law  required  by  the 
Constitution.  It  is,  hence,  plausibly  urged 
that  such  could  not  have  been  the  intention 
of  Congress;  that  Congress  necessarily  had  in 
mind  the  facts  and  practices  of  the  world 
and  that  in  the  conveniences  of  business  and 
of  life,  property  is  often  and  sometimes  nec- 
essarily put  into  the  possession  of  another 
than  its  owner.  And  it  follows,  is  the  con- 
tention, that  Congress  only  intended  to  con- 
demn the  interest  the  possessor  of  the  prop- 
erty might  have  to  punish  his  guilt,  and  not 
to  forfeit  the  title  of  the  owner  who  was 
without  guilt 

Regarded  in  this  abstraction  the  argument 
is  formidable,  but  there  are  other  and  mili- 
tating considerations.  Congress  must  have 
taken  into  account  the  necesaltiee  of  tba 
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government,  its  revenues  and  policies,  and 
was  faced  with  the  necessity  of  making  pro- 
vision against  their  violation  or  evasion  and 
the  ways  and  means  of  violation  or  evasion. 
In  breaches  of  revenue  provisions,  some 
forms  of  property  are  facilities,  and  there- 
fore it  may  be  said,  that  Congress  Interposes 
the  care  and  responsibility  of  their  owners 
In  aid  of  the  prohibitions  of  the  law  and  its 
punitive  provisions,  by  ascribing  to  the  prop- 
erty a  certain  personality,  a  power  of  com- 
plicity and  guilt  in  the  wrong.  In  such  case 
there  Is  some  analogy  to  the  law  of  deodand 
by  which  a  personal  chattel  that  was  the  im- 
mediate cause  of  the  death  of  any  reasonable 
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creature  was  forfeited.  •To  the  superstitious 
reason  to  which  the  rule  was  ascribed,  Blacls- 
stone  adds: 

'^That  such  misfortunes  are  in  part  owing  to 
the  negligence  of  the  owner,  and  therefore,  he 
is  properly  punishable  by  such  forfeiture." 

And  he  observed: 

"A  like  punishment  is  in  like  cases  Inflicted 
by  the  Mosaical  law:  'If  an  ox  gore  a  man  that 
he  die,  the  ox  shall  be  stoned,  and  his  flesh  shall 
not  be  eaten.'  And,  amonf:  the  Athenians,  what- 
ever was  the  cause  of  a  man's  death,  by  falling 
upon  him,  was  exterminated  or  cast  out  of  the 
dominions  of  the  republia" 

See,  also.  The  Blackheath,  195  U.  S.  361, 
36«,  367,  25  Sup.  Ct.  46,  49  L.  Ed.  236 ;  Liv- 
erpool, etc,  Nav.  Co.  v.  Brooklyn  Terminal, 
2r>l  U.  S.  48,  53,  40  Sup.  Ct.  66,  64  L.  Ed.  130. 

But  whether  the  reason  for  section  3450 
be  artificial  or  real.  It  Is  too  firmly  fixed  In 
the  punitive  and  remedial  Jurisprudence  of 
the  country  to  be  now  displaced.  Dobbins 
Distillery  v.  United  States,  96  U.  S.  395,  24 
L.  Ed.  637,  Is  an  example  of  the  rulings  we 
have  before  made.  It  dtes  and  reviews  prior 
cases,  applying  their  doctrine  and  sustaining 
the  constltiftionality  of  such  laws.  It  mil- 
itates, therefore,  against  the  View  that  sec> 
tlon  3450  is  not  applicable  to  a  property 
whose  owner  Is  without  guilt  In  other 
words.  It  Is  the  ruling  of  that  case,  based  on 
prior  cases,  that  the  thing  is  primarily  con- 
sidered the  offender.  And  the  principle  and 
practice  have  examples  In  admiralty.  The 
Palmyra,  12  Wheat.  1,  6  L.  Ed.  531. 

The  same  principle  was  declared  In  Unit- 
ed States  V.  Stowell,  133  U.  S.  1, 10  Sup.  Ct. 
244,  33  L.  Ed.  555.  The  following  cases  at 
circuit  may  also  be  referred  to:  United  States 
▼.  Mlncey,  254  Fed.  287.  165  C.  C.  A.  554 
(1918) ;  Logan  v.  United  States,  260  Fed.  746, 
171  C.  C.  A.  484  a919);  United  States  v.  One 
Saxon  Automobile.  257  Fed.  251,  168  C.  C.  A. 
335 ;  United  States  v.  246^  Pounds  of  Tobac- 
co (D.  C.)  103  Fed.  791 ;  United  States  v.  220 
Patented  Machines  (D.  C.)  99  Fed.  559. 

Counsel  resists  the  reasoning  and  precedent 
of  these  cases  in  an  argument  of  considerable 
length  erected  on  the  contention  of  the  In- 
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justice  of  making  an  Innocent  man  ^suffer 
for  the  acts  of  a  guilty  one,  and  the  anxious 
solicitude  a  court  must  feel  and  exercise,  and 
which.  It  is  said,  it  has  often  expressed,  and 
by  which  It  has  been  impelled  to  declare  laws 
unconstitutional  that  offend  against  reason 
and  justice. 

The  changes  are  rung  on  the  contention. 
and  illustrations  are  given  of  what  is  possible 
under  the  law  if  the  contention  be  rejected. 
It  is  said  that  a  Pullman  sleeper  can  be  for- 
feited If  a  bottle  of  Illicit  liquor  be  taken 
upon  it  by  a  passenger,  and  that  an  ocean 
steamer  can  be  condemned  to  confiscation  if 
a  package  of  like  liquor  be  innocently  re- 
ceived and  transported  by  it  Whether  the 
Indicated  possibilities  under  the  law  are  jus- 
tified we  are  not  called  upon  to  consider. 
It  has  been  In  existence  since  1866,  and  has 
not  yet  received  such  amplitude  of  applica- 
tion. When  such  application  shall  be  made  it 
will  be  time  enough  to  pronounce  upon  It. 
And  we  also  reserve  opinion  as  to  whether 
the  section  can  be  extended  to  property  stolen 
from  the  owner  or  otherwise  taken  from  him 
without  his  privity  or  consent. 

[2]  Counsel  further  urge  that  section  3450 
should  be  read  in  connection  with  sections 
3460  and  3461  (Comp.  St.  §§  6362,  a36d).  and 
other  sections  of  the  Revised  Statutes,  and 
should  be  construed  to  provide  for  the  for- 
feiture of  no  interest  for  which  those  sections 
offer  protection.  We  are,  however,  unable  to 
concur  with  counsel  that  they  modify  tne 
requirement  or  effect  of  section  3450.  They 
have  no  relation  to  the  latter  section,  nor  is 
their  remedy  applicable  to  cases  under  that 
section. 

There  is  an  intimation  that  In  the  prior 
cases  there  was  something  In  the  relation  of 
the  parties  to  the  property  or  Its  uses  f rom> 
which  it  was  possible  to  infer  its  destinatloik 
to  an  Illegal  purpose;  at  any  rate,  the  risk 
of  such  purpose  and  that  such  relation  had 
influence  in  the  decision  of  the  cases. 

We  are  unable  to  accept  the  Intimation. 
There  may.  Indeed,  be  greater  risk  to  the  own- 
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er  of  property  in  one  'form  or  purpose  of  Its 
bailment  than  In  another,  but  wrong  cannot 
be  Imputed  to  him  by  reason  of  the  form  or 
purpose.  It  Is  the  illegal  use  that  is  the^ 
material  consideration.  It  Is  that  which  works^ 
the  forfeiture,  the  guilt  or  Innocence  of  Its- 
owner  being  accidental.  If  we  should  regard 
simply  the  adaptability  of  a  particular  form 
of  property  to  an  Illegal  purpose,  we  should 
have  to  ascribe  facility  to  an  automobile  as 
an  aid  to  the  violation  of  the  law.  It  is  a 
"thing"  that  can  be  used  in  the  removal  of 
"goods  and  commodities"  and  the  law  is. 
explicit  in  Its  condemnation  of  such  things*. 
Judgment  affirmed. 

Mr.  Justice  McRBYNOLDS  dissents. 
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^T.  LOUIS  &  8.  F.  RY.  CO.  v.  PUBLIC 
SERVICE  COMMISSION  OF  STATE  OF 

MISSOURI. 

(Submitted   Dec.  9»   1920.     Decided  Jan.  17, 

1921.) 

No.  117. 

•Commerce  ^=»58»Order  requiring  detour  of 
through  trains  to  pass  through  particular  city 
held  undue  burden  on  Interstate  commerce. 

An  order  of  a  state  Public  Service  CJommis- 
sion,  requiring  a  railroad  company  to  detour 
through  trains  between  points  in  different  states 
in  order  to  pass  through  a  particular  city  of 
4,000  inhabitants,  constituted  an  undue  burden 
•on  interstate  commerce,  where  such  city  had 
seven  local  trains  each  way,  which  met  its 
reasonable  requiremeuts,  and  compliance  with 
the  order  would  add  10  miles  to  the  route  of 
-the  through  trains  and  require  the  maintenance 
•of  16  additional  miles  of  track  at  the  high  stan- 
•dard  essential  for  through  trains. 

Mr.  Justice  Pitney  and  Mr.  Justice  Clarke, 
•dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
•of  Missouri. 

Certiorari  by  the  recetvers  of  the  St  Louis 
&  San  Francisco  Railway  Ck)mpany  against 
the  Public  Service  Commission  of  the  State 
-of  Missouri.  A  Judgment  affirming  an  order 
of  the  Commission  was  affirmed  by  the  Su- 
preme Court  of  Missouri  (Lusk  t.  Public 
Service  Commission,  277  Mo.  264,  210  S.  W. 
'72),  and  the  Railroad  Company  brings  error. 
Beversed  and  remanded. 

Messrs.  Wm.  F.  Evans  and  Edward  T.  Mil- 
ler, both  of  St  Louis,  Mo.,  for  plaintiff  in  er- 
ror. 

Mr.  James  D.  Lindsay,  of  Jefferson  City, 
Mo.,  for  defendant  in  error. 

Mr.  Justice  McREYNOLDS  delivered  the 

-opinion  of  the  Court 

Plaintiff  in  error's  main  line  extends  from 
St  Louis  to  Memphis — 306  miles.  As  origin 
nally  constructed  It  turned  sharply  south- 
eastward at  Haytl,  Mo.— 220  miles  from  St 
Louis — ran  thence  7  miles  to  Caruthersvllle, 
a  city  of  4,000  people,  thence  southwestward 

'9  miles  to  Grassy  Bayou,  and  thence  south. 
A  **cut-off**  between  Haytl  and  Grassy  Bayou 
— 6  miles — became  part  of  the  main  line  In 
1904,  and  thereafter  through  freight  and 
night  passenger  trains  passed  that  way.  The 
through  day  passenger  trains — Nos.  801  and 
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^02— continued  to  *move  along  the  old  line  un- 
til August  1913,  when  they  were  routed  over 
the  "cut-off."  At  the  same  time  two  new 
<dally  passenger  trains  were  put  on  and  opei^ 
-ated  between  Blythevllle,  Ark.,  and  Cape  Gl- 
•rardeau.  Mo.,  by  way  of  Caruthersvllle. 
The  Missouri  Public  Service  Commission 


r  directed  the  railway  company  to  restore 
trains  801  and  802  to  the  route  followed  prior 
to  1913  and  the  state  Supreme  Court  ai>- 
proved  this  action.  We  are  asked  to  declare 
the  order  invalid  because  It  unduly  burdens 
interstate  commerce.  The  point  Is  well 
taken. 

Fourteen  local  dally  passenger  trains  move 
in  and  out  of  Caruthersvllle — seven  each 
way.  Some  of  these  make  dose  connections 
with  all  through  trains  at  Haytl  Tliese  lo- 
cals do  not  carry  equipment  of  the  highest 
class,  but  apparently  they  afford  fair  facili- 
ties for  reaching  and  leaving  Caruthersvllle 
without  serious  delay  or  great  Inconvenience. 
If  deficient  In  schedule  or  equipment,  there 
Is  an  easy  remedy  by  means  other  than  de- 
tours of  the  through  trains. 

The  applicable  general  doctrine  has  been 
often  considered  and  in  Chicago,  Burlington 
&  Quincy  Ry.  Co.  v.  Wisconsin  R.  R.  Com- 
mission, 237  U.  S.  220,  226,  35  Sup.  Gt  560, 
562  (59  L.  Ed.  926),  this  court  said: 

"In  reviewing  the  decision  we  may  start  with 
certain  principles  as  established:  (1)  It  is 
competent  for  a  state  to  require  adequate  local 
facilities,  even  to  the  stoppage  of  interstate 
trains  or  the  re-arrangement  of  their  schedules. 

(2)  Such  faculties  existing—that  is,  the  local 
conditions  being  adequately  met— the  obligation 
of  the  railroad  is  performed,  and  the  stoppage 
of  interstate  trains  becomes  an  improper  and 
illegal  interference  with  interstate  commerce. 

(3)  And  this,  whether  the  interference  be  di- 
rectly by  the  Legislature  or  by  its  command 
through  the  orders  of  an  administrative  body. 

(4)  The  fact  of  local  facilities  this  court  may 
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determine,  such  fact  being  necessarily  In^volved 
in  the  determination  of  the  federal  question 
whether  an  order  concerning  an  interstate  train 
does  or  does  not  directly  regulate  interstate 
commerce,  by  imposing  an  arbitrary  require- 
ment. Gladson  v.  Minnesota,  166  U.  S.  427; 
Lake  Shore  R.  R.  v.  Ohio,  173  U.  S.  285;  At- 
lantic Coast  Line  v.  Nor.  Car.  Corp.  Conmi., 
206  U.  S.  1;  Mo.  Pac.  Ry.  v.  Kansas,  216  U. 
S.  262;  Cleveland,  etc.,  Ry.  v.  Illinois,  177  U. 
S.  514;  Mississippi  R.  R.  Comm.  v.  RL  Cent 
R.  R.,  203  U.  S.  335;  Atlantic  Coast  line  v. 
Wharton,  207  U.  S.  328." 

Considering  the  facts  disclosed  we  think  it 
plain  that  the  fourteen  local  passenger  trains 
meet  the  reasonable  requirements  of  Caruth- 
ersvllle and  that  the  commission's  order  un- 
duly burdens  Interstate  commerce.  Compli- 
ance with  it  would  require  the  railway  to 
maintain  16  more  miles  of  track  at  the  high 
standard  essential  for  the  through  trains, 
and  to  move  the  latter  10  miles  further  with. 
consequent  delay  and  Inconveniences  all 
along  the  line.  The  burden  certainly  would 
not  be  less  serious  than  those  which  were 
condemned  in  some  if  not  all  of  the  causae 
above  referred  to. 

The  Judgment  of  the  court  below  must  be 
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proceedings  not  Inconsistent  with  this  opin- 
ion. 

Mr.    Justice    PITNEY    and    Mr.    Justice 
CLARKE  dissent 


(264  U.  8.  S13) 

BULLOCK,  Circuit  Judge,  et  at.  v.  STATE  OF 
FLORIDA  ex  rei.  RAILROAD  COMMIS- 
SION OF  STATE  OF  FLORIDA  et  al. 

(Argued  Dec.  6  &  7,  1920,    Decided  Jan.  17, 

1921.) 

No.  262. 

1.  Courts  <&s»397i/2,  New,  vol.  9A  Key-No.  Se- 
Nes— Certiorari  proper  remedy  to  review 
grant  by  state  court  of  writ  of  prohibition, 
claimed Ito  deny  due  process. 

Certiorari  is  the  only  remedy  for  review  of 
a  judgment  of  a  state  Supreme  Court  granting 
a  writ  of  prohibition,  forbidding  a  lower  court 
to  confirm  a  sale  on  foreclosure  of  a  railroad 
mortgage,  which  judgment  is  claimed  to  de- 
prive the  mortgagee  of  his  property  without 
due  process  of  law,  contrary  to  the  Fourteenth 
Amendment. 

2.  Courts  <&=:9394(l)— Where  state  court's  de- 
cision depends  upon  party's  rights,  stating  It 
in  terms  of  Jurisdiction  does  not  prevent  re- 
view. 

Where  it  was  not  questioned  that  a  state 
court  had  jurisdiction  of  a  railroad  foredo- 
mxre  suit,  or  suggested  that  any  statute  for- 
bade a  decree  for  a  sale  with  the  privilege  to 
the  purchaser  of  dismantling  the  road,  and  the 
decision  of  the  state  Supreme  Court  in  grant- 
ing a  writ  of  prohibition  depended  entirely  on 
a  determination  of  what  the  rights  of  the  com- 
pany were,  the  fact  that  such  decision  was 
stated  in  terms  of  jurisdiction  of  the  lower 
court  did  not  prevent  a  review  by  the  United 
States  Supreme  Court 

3.  Railroads  <S=»2 1 4— Operation  at  loss  not  re- 
quired. 

Apart  from  statute  or  express  contract 
people  putting  their  money  into  a  railroad  are 
not  bound  to  go  on  with  it  at  a  loss,  if  there  is 
no  reasonable  prospect  of  profitable  operation 
in  the  future,  and  no  implied  contract  to  do  so 
can  be  elicited  from  the  acceptance  of  a  char- 
ter or  a  grant  of  the  power  of  eminent  domain. 

4.  Railroads  ^=»2i4 — Cannot  maintain  proceed- 
ing against  state  for  leave  to  cease  operation. 

A  railroad  company  whose  road  is  a  failure 
cannot  make  the  state  a  party  to  a  proceeding 
for  leave  to  stop;  its  only  remedy  being  to 
stop  without  such  leave. 

5.  Railroads  €==:»  1 94  (7)— Purchasers  at  fore- 
closure sale  may  stop  operation  at  a  loss. 

Purchasers  of  a  railroad  on  a  foreclosure 
sale  have  the  same  right  as  the  railroad  com- 
pany to  cease  operation  when  it  can  only  be 
ffperated  at  a  loss. 


194(7)— Prohibition  against  sale  on  foreclo- 
sure with  privilego  of  dismantling  does  not 
take   property  without  due   process;    "pro- 
ceeding In  rem." 
A  suit  to  foreclose  a  railroad  mortgage  is 
not  a  "proceeding  in  rem,"  and  can  confer  no 
rights  except  those  existing  in  the  mortgagor, 
and  the  right  of  the  purchaser  as  against  the 
state  to  turn  the  property  to  other  uses  can- 
not be  settled,  and  hence  a  provision  in  the 
decree,  authorizing  the  purchaser  to  dismantle 
the    road,    does   not    enlarge    the   purchaser's 
rights,   and   a   writ   of  prohibition,   forbidding 
confirmation  of  the  sale  under  such  decree,  does 
not  cut  down  the  future  purchaser's  rights,  or 
take  property  without  due  process  of  law,  in 
violation  of  Const  Amend.  14. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Rem.] 

7.  Courts  ^s>394(l)— Whether  stats  Is  bound 
by  decree  is  a  matter  of  local  law. 

Whether  the  state  should  be  bound  by  the 
decree  in  a  suit  to  foreclose  a  railroad  mort- 
gage to  which  it  voluntarily  made  itself  a 
party  before  the  decree  went  into  effect,  and 
whether  the  decree  was  wrong  in  attempting 
to  bind  it,  is  a  local  question,  not  reviewable  by 
the  United  States  Supreme  Court  on  writ  of 
certiorari  to  the  state  Supreme  Court 

In  Error  to  the  Supreme  Court  of  the 
State  of  Florida. 

Prohibition  proceeding  by  the  State  of 
Florida,  on  relation  of  the  Railroad  Commis- 
sion of  the  State  of  Florida  and  others, 
against  W.  S.  Bullock,  Judge  of  the  Circuit 
Court  of  the  Fifth  Judicial  Circuit  of  the 
State  of  Florida,  and  another.  Prohibition 
was  granted  (State  v.  Bullock,  82  South.  866, 
8  A.  L.  R.  232;  Id.,  83  South.  701),  and  de- 
fendants bring  error,  and  apply  for  a  writ  of 
certiorari.  Writ  of  error  dismissed,  writ  of 
certiorari  granted,  and  judgment  afQrmed. 
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•Mr.  George  C.  Bedell,  of  Jacksonville,  Fla., 
for  plaintififs  In  error. 
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•Mr  Dozler  A.  De  Vane,  of  Tallahassee, 
Fla.,  for  defendants  in  error. 
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•Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court. 

[1]  This  is  a  proceeding  by  the  relators 
seeking  a  prohibition  forbidding  a  State  judge 
of  a  lower  court  to  confirm  a  sale  of  a  railroad 
"for  the  purpose  of  and  with  the  privilege  on 
the  part  of  the  purchaser  of  dismantling  the 
same"  as  authorized  by  a  foreclosure  decree. 
The  trustee  of  the  mortgage  under  foreclosure 
was  made  a  party  to  the  proceeding  and  de- 
murred upon  the  groimd  that  the  prohibition 
would  deprive  him  of  his  property  without 
due  process  of  law  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States.  The  Supreme  Court  of  Florida  grant- 
ed the  prohibition,  State  v.  Bullock,  82  South. 
86G.  8  A.  L.  R.  232 ;    Id.,  83  South.  701,  and 
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thereupon  this  defendant  sned  ont  a  writ  off 
error  and  filed  a  petition  for  a  writ  of  cer- 
tiorari from  this  Court.  Action  upon  the 
latter  was  postponed  to  the  hearing  on  the 
writ  of  error.  Certiorari  being  the  only 
remedy  the  petition  Is  granted,  as  the  case 
Is  deemed  a  proper  one  to  be  reviewed. 

The  road  concerned  Is  that  of  the  Ockla- 
waha  Valley  Railroad  Company.    It  succeed- 
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ed  by  foreclosure  of  a  ^previous  mortgage  to  a 
logging  road,  and  gave  the  present  mortgage 
to  Hood,  one  of  the  plaintiffs  In  error,  in 
trust  for  the  bondholders.  The  bonds  are 
held  by  the  Assets  Realization  Company.  Be- 
fore the  present  bill  for  foreclosure  was  filed 
the  Railroad  Company  had  applied  to  the 
Railroad  Commission  for  leave  to  cease  op- 
erations, had  been  refused,  and  the  State,  by 
the  Railroad  Commission,  had  obtained  an 
Injunction  forbidding  the  dismantling  of  the 
road  and  requiring  It  to  go  on.  It  ceased 
operations  however  on  December  7,  1917.  On 
December  10,  1917,  the  bill  to  foreclose  was 
filed.  On  the  same  day  the  State  filed  a  bill 
in  the  same  Court,  ancillary  to  Its  other  bill, 
asking  for  a  receiver  to  operate  the  road 
until  further  order,  and  a  few  days  later 
j^ought  to  have  Its  bill  consolidated  with  the 
foreclosure  suit.  This  was  denied  and  the 
S^tate's  bill  was  dismissed.  The  decree  of 
foreclosure  complained  of  was  entered  on 
December  24,  1917,  but  on  January  22,  1918, 
In  deference  to  the  State's  contention  that  the 
road  could  be  run  at  a  profit,  although  the 
State  had  not  been  admitted  formally  as  a 
party,  H.  S.  Cummlngs  was  appointed  a  re- 
ceiver, he  being  the  most  available  man  and 
being  able  by  his  connections  to  give  the 
road  a  good  deal  of  business  In  the  way  of 
carrying  lumber.  After  nearly  a  year's  trial 
the  Court  was  satisfied  that  the  road  could 
not  go  on  and  thereupon  ordered  a  sale  which 
was  made  on  February  3,  1919.  On  March 
27,  1919,  the  Court  admitted  the  State  as  a 
party  and  Informed  counsel  that  If  It  turned 
out  as  the  Receiver  and  State  Insisted,  "that 
the  road  was  operating  so  as  to  pay  expenses 
of  operation  and  the  taxes  and  had  some 
reasonable  show  for  business  the  sale  would 
not  be  confirmed."  On  May  5, 1919,  the  Court 
entered  an  order  finding  that  the  road  was 
hopelessly  Insolvent  and  could  not  be  operat- 
ed so  as  to  have  any  net  income  whatever  but 
postponing  confirmation  of  the  sale  until  May 
12,  before  which  time  the  proceedings  for 
prohibition  were  begun. 
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♦The  foreclosure  decree  of  December  24, 
1917,  provided  for  a  first  offer  of  the  road  to 
be  used  as  a  common  carrier,  but  If  less  than 
$200,000  was  bid,  there  was  to  be  a  second  of- 
fer with  the  privilege  of  dismantling.  If,  how- 
ever, the  bid  on  the  second  offer  did  not  ex- 
ceed by  $100,000  the  bid  under  the  first  offer, 
If  there  was  one,  the  bid  under  the  first  offer 
was  to  be  accepted.  The  trustee  for  bond- 
holders was  authorized  to  use  the  indebted- 
aesa  of  the  company  Ld  bidding  and  to  apply 


his  bid,  If  accepted,  to  the  same.  There  was 
no  bid  on  the  first  offer  and  the  Assets  Reali- 
zation Company  bought  the  property  under 
the  second.  The  prohibition  Is  against  con- 
firming the  sale  and  against  so  much  of  the 
foreclosure  decree  as  authorized  the  second 
offer  or  dismantling  the  road.  The  ground  of 
decision  was  that  in  the  absence  of  statute  a 
railroad  company  has  no  right  to  divert  Its 
property  to  other  uses  without  the  consent  of 
the  State  and  that  the  lower  Court  had  no 
Jurisdiction  to  make  the  prohibited  portion 
of  the  decree  In  a  proceeding  to  which  the 
State  was  not  a  party  until  after  the  decree 
had  been  made. 

[2]  It  Is  not  questioned  that  the  lower 
Court  had  Jurisdiction  of  the  foreclosure  and 
it  Is  not  suggested  that  any  statute  forbids 
the  decree  that  was  made.  The  decision  of 
the  Court  proceeds  upon  a  doctrine  as  to  the 
duty  of  the  railroad  company,  again  a  duty 
not  based  upon  statute,  and  although  stated 
in  terms  of  Jurisdiction,  depends  entirely  up- 
on a  determination  of  what  the  rights  of  the 
company  are.  If  the  company  had  the  right 
to  stop  Its  operations  and  dismantle  Its  road 
we  do  not  understand  that  it  Is  doubted  that 
the  decree  might  embody  that  right  in  its 
order  of  sale.  If  we  are  correct,  the  word 
"Jurisdiction"  must  not  prevent  a  further  con- 
sideration of  the  case.  Kenney  v.  Supreme 
Lodge  of  the  World,  Loyal  Order  of  Moose, 
252  U.  S.  411,  414,  415,  40  Sup.  Ct.  371,  64  L. 
E-d.  638. 

[3-6]  Apart  from  statute  or  express  con- 
tract people  who  have  put  their  money  into  a 
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railroad  are  not  bound  to  go  on  *wlth  It  at  a 
loss  if  there  is  no  reasonable  prospect  of 
profitable  operation  in  the  future.  Brooks- 
Scanlon  Co.  v.  Railroad  Commission  of  Loui- 
siana, 251  U.  S.  396,  40  Sup.  Ct.  183,  64  L. 
Ed.  323.  No  Implied  contract  that  they  will 
do  so  can  be  elicited  from  the  mere  fact  that 
they  have  accepted  a  charter  from  the  State 
and  have  been  allowed  to  exercise  the  power 
of  eminent  domain.  Suppose  that  a  railroad 
company  should  find  that  its  road  was  a 
failure,  It  could  not  make  the  State  a  party 
to  a  proceeding  for  leave  to  stop,  and  whether 
the  State  would  proceed  would  be  for  the 
State  to  decide.  The  only  remedy  of  the 
company  would  be  to  stop,  and  that  It  would 
have  a  right  to  do  without  the  consent  of  the 
State  If  the  facts  were  as  supposed.  Pur- 
chasers of  the  road  by  foreclosure  would  have 
the  same  right. 

[6]  But  the  foreclosure  was  not  a  proceed- 
ing In  rem  and  could  confer  no  rights  except 
those  existing  in  the  mortgagor.  A  purchaser 
at  the  sale  would  acquire  all  such  rights  as 
the  mortgagor  had  to  stop  operations,  what- 
ever words  were  used  in  the  decree,  and, 
whatever  the  words,  would  get  no  more. 
The  prohibition  excluding  from  the  decree  the 
words  purporting  to  authorize  dismantling 
the  road  did  not  cut  down  the  future  pur- 
clmser's  rights,  any  more  tlian  did  the  pres- 
ence of  those  words  enlarge  them.    Therefkwf 
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the  action  of  the  Supreme  Ck)urt  is  not  open 
to  objection  under  the  Ck)nstitutlon  of  the 
United  States,  although  it  may  be  that  it 
hardly  would  have  been  taken  if  the  author- 
ity to  dismantle  had  not  sounded  more  ab- 
solute than  it  could  be  in  fact,  considering  the 
nature  of  the  proceeding.  Without  previous 
statute  or  contract  to  comi>el  the  company  to 
keep  on  at  a  loss  would  be  an  unconstitution- 
al taking  of  Its  property.  But  the  prohibition 
does  not  compel  the  company  to  keep  on,  It 
simply  excludes  a  form  of  authority  from  the 
decree  that  gives  the  illusion  of  a  power  to 
turn  the  property  to  other  uses  that  cannot  be 
settled  in  that  case. 
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[7]  *As  the  state  voluntarily  made  itself  a 
party  to  the  foreclosure  suit  before  the  decree 
went  into  effect,  as  indeed  the  decree  never 
has,  it  might  seem  that  the  State  ought  to  be 
bound  in  a  way  that  otherwise  it  would  not 
be.  But  if  in  a  revisory  proceeding  the  higher 
State  Ck>urt  says  that  the  State  should  not  be 
bound  and  that  the  decree  was  wrong  In  this 
particular,  that  is  a  local  question  with  which 
we  have  nothing  to  do.  The  result  is  that 
although  the  State  Court  may  have  acted  on 
questionable  or  erroneous  postulates  there  Is 
nothing  in  its  action  that  calls  for  a  reversal 
of  Its  judgment 

Writ  of  Error  dismissed. 

Writ  of  Certiorari  granted. 

Judgment  affirmed. 


(164  n.  8.  OS) 

PERE   MARQUETTE   RY.  CO.  V.  J.   F. 
FRENCH  &  CO. 

(Argued  Nov.  19,  1920.    Decided  Jan.  17, 

1921.) 

No.  106. 

1.  Carriers  ^s» 1 74— Delivery  at  erlglnal  dee- 
tinatlOB  to  another  carrier  for  transporta- 
tioB  to  another  destination,  as  requested  by 
holder  of  bill  of  lading,  is  a  "delivery." 

Under  Bills  of  Lading  Act,  (  9  (Comp.  St 
t  8004e),  providing  that  delivery  is  justified  to 
a  person  in  possession  of  an  order  bill  by  the 
terms  of  which  the  goods  are  deliverable  to  his 
order,  or  which  has  been  indorsed  to  him,  the 
act  of  the  terminal  carrier,  after  a  shipment 
reached  its  destination,  in  striking  out  the  orig- 
inal destination  and  substitutiDg  another,  and 
delivering  the  shipment  to  another  railroad  for 
transportation  to  such  new  destinatioD,  on  re- 
quest of  the  party  holding  the  bill  of  lading, 
constituted  in  legal  contemplation  a  "delivery." 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliv- 
er—Delivery.] 

2.  Carriers  ^=»82— Delivery  to  holder  of  order 
bill  of  lading  Is  Justified,  regardless  of  oa- 
paelty  or  validity  of  holding. 


der  bill  of  lading  properly  indorsed  is  Justified, 
regardless  of  the  capacity  in  which  he  holds 
possession  of  the  bill,  or  whether  he  holds  it 
lawfully  or  unlawfully,  so  long  as  the  carrier 
has  no  notice  of  any  infirmity  of  title. 

3.  Carriers  «=;»82— Delivery  to  agent  holding 
bill  of  lading  sufllolent  delivery,  though  pos- 
session regarded  as  that  of  principal. 

Assuming  that  an  agent's  possession  of  an 
order  bill  of  lading  was  that  of  his  principal, 
the  forwarding  of  the  goods  to  him  by  another 
carrier  nevertheless  constituted  a  delivery, 
when  his  request  for  such  forwarding  was  rati- 
fied by  his  principal,  since,  if  liis  possession  of 
the  bill  was  the  principal's  possession,  the  de- 
livery to  him  was  a  delivery  to  the  principal. 

4.  Carriers  ^s»83  —  Exonerated  by  delivery 
without  requiring  surrender  of  bill  of  lading, 
unless  loss  results  from  sueh  failure. 

Delivery  of  a  shipment  to  the  holder  of  an 
order  bill  of  lading  does  not,  under  the  Bills 
of  Lading  Act  (Comp.  St  U  8604aaa-8004w), 
exonerate  the  carrier  where  It  fails  to  require 
surrender  of  the  bill  of  lading  as  provided 
therein,  if  loss  results  to  the  shipper  or  sub- 
sequent purchaser  from  sivA  failure;  but 
where  the  loss  suffered  is  not  the  result  of  the 
failure  to  take  up  the  bill,  the  mere  failure  to 
take  it  up  does  not  defeat  the  exoneration. 

5.  Carriers  ^s»59— Not  liable  to  shippers  as 
bona  fide  purchasers  ef  Mil  of  lading  fer  de- 
livering without  requiring  surrender. 

Under  Bills  of  Lading  Act,  |  11  (Comp.  St 
I  8604f),  making  a  carrier  delivering  goods 
without  taking  up  and  canceling  the  order  bill 
of  lading  liaUe  to  purchasers  of  the  bill  of 
lading  in  good  faith,  where  a  bank,  to  which 
a  draft  was  sent  for  collection  accompanied  by 
an  order  bill  of  lading,  delivered  the  bill  with- 
out payment  of  the  draft,  and  the  buyers  ob- 
tained delivery  from  the  carrier  without  sur- 
rendering the  bill,  refused  the  goods,  and  re- 
turned the  bill  of  lading,  the  shippers  who 
took  back  the  draft  and  bill  of  lading  from  the 
bank  to  which  they  had  sold  them,  with  knowl- 
edge of  the  facts,  were  not  bona  fide  purchas- 
ers. 

6.  Carriers  ^=s>83— Delivery  to  one  not  having 
bill  of  lading,  as  he  states,  without  requiring 
surrender,  is  conversion. 

If  a  carrier  delivers  goods  covered  by  an 
order  bill  of  lading,  without  requiring  its  sur- 
render from  the  person  to  whom  delivery  is 
made  on  his  statement  that  he  has  the  bill,  and 
such  person  is  not  the  bolder  of  the  bill  of 
lading  as  he  states,  the  carrier  is  liable  to 
the  shipper  as  for  a  conversion. 

7.  Carriers  ^=s»83— Delivery  without  surrender 
of  bill  of  lading  is  conversion,  if  loss  results 
therefrom,  but  not  otherwise. 

Where  a  carrier's  failure  to  require  tho 
presentation  and  surrender  of  an  order  bill  of 
lading  on  delivery  of  the  shipment  is  the  cause 
of  the  shipper  losing  the  goods,  the  delivery 
constitutes  a  conversion;  but  where  delivery 
is  made  to  a  person  who  has  the  bill,  or  who 


Under  Bills  of  Lading  Act,  (  9  (CJomp.  St    has  authority  from  the  holder  of  the  bill,  and 
I  8604e),  delivery  to  the  person  holding  an  or-    the  cause  of  the  shipper's  loss  is  not  the  fail- 
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are  to  require  surrender  of  the  bill,  but  the  im- 
proper acquisition  of  it  by  the  doliveree,  or  his 
improper  subsequent  conduct,  the  mere  failure 
to  require  presentation  and  surrender  of  the 
bill  will  not  make  the  delivery  a  conversion. 

8.  Carriers  ^==>83»Delivery  without  requiring 
surrender  of  bill  of  lading  held  not  a  con- 
version, not  having  caused  shipper's  loss. 

Where  sellers  of  potatoes  attached  the  bill 
of  lading  to  a  draft  and  sold  it  to  a  bank, 
which  sont  it  to  another  bank  for  collection  of 
the  draft,  and  such  bank  delivered  the  bill  of 
lading  witliout  payment  of  the  draft,  and  the 
buyers  obtained  possession  without  surrender- 
ing the  bill,  and  afterwards  rejected  the  pota- 
toes and  caused  the  bill  of  lading  to  be  re- 
turned, the  delivery  by  the  carrier  without  re- 
quiring surrender  of  the  bill  of  lading  was  not 
the  cause  of  the  shipper's  loss,  and  did  not 
constitute  a  conversion. 

9.  Carriers  ^=>83— Drawers  of  draft  not  under 
duty  to  take  It  back  from  bank,  whose  agent 
delivered  bill  of  lading  without  payment  of 
draft. 

Where  sellers  of  potatoes  shipped  them 
under  an  order  bill  of  lading,  which  they  at- 
tached to  a  draft  for  the  purchase  price,  and 
sold  it  to  a  bank,  which  sent  the  draft  to  an- 
other bank  for  collection,  and  such  bank  de- 
livered the  bill  of  lading  without  payment  of 
the  draft,  the  sellers  were  under  no  duty  to 
take  back  the  draft  and  bill  of  lading  from  the 
bank  to  which  they  sold  them,  as  it  was  the 
tortious  act  of  such  bank's  agent  that  occa- 
sioned the  damage,  and,  having  assumed  the 
loss  in  80  doing,  the  sellers  could  not  hold  the 
carrier  for  technical  failure  to  take  up  the 
bill  of  lading. 


On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  Michigan. 

Action  by  J.  F.  French  &  Co.  against  the 
Pere  Marquette  Railway  Company.  A  Judg- 
ment for  plaintiffs  was  affirmed  by  the  Su- 
preme Court  of  Michigan  (204  Mich.  678,  171 
N.  W.  491),  and  defendant  brings  certiorari. 
Reversed. 
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^Messrs.  Oscar  E.  Waer,  of  Grand  Rapids, 
Mich.,  and  John  C.  Shields,  of  Detroit,  Mich., 
for  petitioner. 

Mr.  aare  J.  Hall,  of  Grand  Rapids,  Mich., 
for  respondents. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court. 

The  federal  Uniform  Bills  of  Lading  Act 
of  August  29, 1916,  c.  415,  39  Stat.  538  (Comp. 
St.  §§  8604aaa-8604w),  provides  by  section  9 
that  a  carrier  Is,  subject  to  the  provisions 
of  sections  10,  11  and  12, 

"justified  in  delivering  goods  to  one  who  is" 

(c)  "A  person  in  possession  of  an  order  bill 
for  the  goods,  by  the  terms  of  which  the  goods 
are  deliverable  to  his  order;  or  wliich  has  l;cen 
endorsed  to  him,  or  in  blauk  by  the  cousj^iiee, 
or  by  the  mediate  or  immediate  indorsee  of  tiie 
consignee." 


The  main  questions  presented  for  our  deci- 
sion in  this  case  are  whether,  upon  the  facts 
hereinafter  stated,  there  was  a  delivery  to 
one  In  possession  of  the  bill,  and,  If  ao, 
whether  the  delivery  exonerated  the  carrier, 
it  hnvini?  been  made  without  requiring  sur- 
ren<ler  of  the  bill  of  lading. 

In  1917  J.  F.  French  &  Co.  shipped  a  car- 
load of  potatoes  from  Bailey,  Mich.,  to 
Louisville,  Ky.,  by  the  Pere  Marquette  Rail- 
road as  initial  carrier  and  the  Big  Four 
Railroad  as  connecting  and  terminal  car- 
rier.    The  shipment  was  made  on  a  "con- 
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signor's  order"  bill  of  ♦lading  in  the  standard 
form  by  w^hich  the  car  was  consij;ned  to  the 
shippers*  order  at  Louisville;  and  there  was 
a  notation: 


««XT. 


'Notify  Marshall  &  Kelsey,  %  Capt.  Bernard, 
Commissary,  Camp  Taylor.' 


ft 


The  shipper  attached  the  bill  of  lading  to 
a  draft  on  Marshall  &  Kelsey  for  the  pur- 
chase price  of  the  potatoes  and  sold  and 
delivered  both,  duly  indorsed  in  blank,  to 
a  bank  at  Grand  Rapids.  This  bank  trans- 
mitted for  collection  the  draft,  with  bill  of 
lading  attached,  to  an  Indianapolis  bank. 
The  latter,  without  obtaining  payment  of  the 
draft,  detached  the  bill  of  lading  from  it 
and  wrongfully  delivered  the  bill  of  lading 
to  Marshall  &  Kelsey.  The  car  having  reach- 
ed Louisville,  its  destination  named  in  the 
bill  of  lading.  It  was  physically  delivered 
by  the  Big  Four,  upon  request  of  one  Bind- 
ner,  to  the  Southern  Railroad,  to  be  forward- 
ed to  Dumesnll,  under  the  circumstances 
hereinafter  set  forth,  without  requiring  sur- 
render of  the  bill  of  lading.  Later,  upon 
the  refusal  of  Marshall  &  Kelsey  to  accept 
the  potatoes  and  honor  the  draft,  possession 
of  the  car  and  bill  of  lading  was  returned  to 
the  shippers,  who  accepted  them  under  pro- 
test and,  without  waiving  any  rights  which 
they  might  have,  proceeded  to  dispose  of  tlie 
potatoes  elsewhere,  in  order  to  make  the 
damage  as  light  as  possible  for  all  concerned. 
The  shippers  then  brought  this  suit  in  a  state 
court  of  Michigan  against  the  Pere  Mar- 
quette to  recover  compensation,  contending 
that  the  carrier  had  by  delivering  the  car 
upon  request,  without  requiring  surrender 
of  the  bill  of  lading,  become  liable  for  con- 
version of  the  potatoes.  The  court  directe<l 
a  verdict  for  plaintiff,  and  the  judi^ment 
entered  thereon  was  afflnued  by  the  Supreme 
Court  of  Michigan.  204  Mich.  578,  171.  N. 
\V.  491.  The  case  comes  here  on  writ  of 
certiorari.  250  U.  S.  C37,  39  Sup.  CU  494. 
G.3  L.  Ed.  1183. 

The  following  additional  facts  are  mate- 
rial: Camp  Zachary  Taylor  was  locatetl 
about  six  miles  from  Louisville  on  tlie  South- 
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orn  Railroad,  near  Diimosnil  station.  ♦Mar- 
shall &  Kelsoy  had  contracted  with  the  gov- 
ernment to  supply  a  larj::e  quantity  of  iK)ta- 
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toes  at  this  camp ;  and  had  made  a  contract 
of  purchase  with  J.  F.  French  &  Co.  The 
car  in  question  was  shipped  to  Louisville  to 
be  applied  on  these  contracts.  The  Indorsed 
bill  of  lading  for  this,  as  for  other  cars 
shipped  under  like  circumstances,  had  been 
left  by  Marshall  &  Kelsey  at  Dumesnll  with 
one  Blndner,  an  employee  of  the  Southern 
Railroad,  for  safe-keeping.  He,  having  the 
bill  of  lading  in  his  possession  at  Dumesnll, 
telephoned  from  there,  at  Marshall  &  Kel- 
sey's  request,  to  the  Big  Four  Railroad  to 
ascertain  whether  the  car  had  arrived  at 
Louisville.  Finding  that  It  had,  Bindner, 
knowing  the  government's  need  of  potatoes, 
told  the  Big  Four  trackage  clerk  that  "he 
had  the  bill  of  lading  and  to  let  the  car  go 
out  to  the  camp."  Bindner  had  no  specific 
instructions  from  Marshall  &  Kelsey  to  do 
this;  but  his  action  was  later  ratified  by 
them.  Upon  receiving  Bindner's  further  as- 
surance that  a  small  demurrage  charge  which 
had  accrued  would  be  paid,  the  trackage 
clerk,  without  requiring  surrender  of  the 
bill  of  lading,  released  the  car,  changed  the 
waybill  so  as  to  provide  for  delivery  of  the 
car  at  Dumesnll,  and  turned  it  over  to  the 
Southern.  A  charge  of  6  cents  per  hundred 
pounds  thereby  became  payable  to  the  South- 
em  Railroad  for  the  local  carriage  from 
Louisville  to  Dumesnll;  and  it  was  left  by 
the  waybill  payable  by  the  consignee  with 
the  other  freight  charges  upon  receipt  of 
the  car  at  Dumesnll.  The  Big  Four  had 
no  Information  that  the  draft  covering  the 
car  had  not  been  paid  or  of  the  circum- 
stances under  which  Bindner  obtained  pos- 
session of  the  bill  of  lading.  The  car  ar- 
rived at  Dumesnll,  but  the  government  did 
not  accept  it.  Thereupon  Bindner  returned 
the  bill  of  lading  to  Marshall  &  Kelsey  upon 
itheir  request;  they  returned  it  to  the  Indi- 
•'anapolls  bank ;  this  bank  returned  it  and  the 
draft  to  the  Grand  Rapids  bank,  which  in 
turn  surrendered  both  to  J.  F.  French  & 
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Co.,  upon  being  ^repaid  the  sum  originally 
credited  to  their  account  The  shippers  then 
took  possession  of  the  car,  disposed  of  the 
potatoes  elsewhere,  but  at  a  lower  price,  and 
brought  this  suit  to  recover  the  amount  of 
their  loss.  The  evidence  is  in  conflict  con- 
cerning the  reason  for  the  failure  of  the 
government  to  accept  the  potatoes,  their 
condition,  and  the  cause  of  deterioration  in 
them,  if  any;  and  no  finding  of  fact  was 
made  by  the  Supreme  Court  of  Michigan  on 
this  issue.  But,  in  an  action  for  conversion 
the  matter  could  affect  only  the  question  of 
damages  and  not  that  of  liability ;  and  it  is 
not  material  in  the  view  which  we  take  of 
the  case. 

There  is  no  controversy  over  the  amount  of 
the  loss.  Nor  is  it  denied  that  suit  was 
properly  brought  against  the  Pere  Marquette 
as  initial  carrier.  The  shipment  was  inter- 
state.    The  shippers  sue  the  inital  carrier 


under  section  20  of  the  Act  to  Regulate 
Commerce  as  amended  (Comp.  St  §  8604aa), 
contending  that  there  was  a  conversion  of  the 
goods  by  a  misdelivery  of  them  at  Dumesnll 
Instead  of  a  delivery  at  Louisville;  or,  if  it 
be  held  that  there  was  a  delivery  at  Louis- 
ville, that  It  was  an  unjustifiable  delivery 
In  violation  of  the  contract  of  carriage,  since 
a  clause  In  the  bill  of  lading  declared: 

**The  surrender  of  this  original  bill  of  lading 
properly  indorsed  shall  be  required  before  de- 
livery of  the  property." 

The  carrier  defends  on  the  ground  that 
there  was  a  delivery  at  Louisville  which 
exonerated  It  under  section  9  of  the  federal 
Uniform  Bills  of  Lading  Act  Is  the  carrier 
liable  for  misdelivery,  because  the  car  was 
sent  from  Louisville  to  Dumesnll  upon  Blnd- 
ner*s  request  without  requiring  surrender 
of  the  bill  of  lading? 

[1]  First  The  Supreme  Court  of  Michigan 
held  that  the  Big  Four,  in  sending  the  car 
over  the  Southern  to  Dumesnll  at  the  request 
of  Bindner,  made  not  a  delivery  but  an  Ir- 
regular reconsignment.  Whatever  name  be 
used  in  referring  to  the  act  of  forwarding 
the  car,  the  Big  Four,  when  it  surrendered 
possession   of  the  car  to  the  Southern   at 
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Bind*ner's  request,  terminated  its  relation  as 
carrier;  Just  as  it  would  have  done  if,  at 
his  request,  it  had  shunted  the  car  onto  a 
private  industrial  track  or  had  given  the 
control  of  it  to  a  truckman  on  the  team 
tracks.  Having  brought  the  goods  to  the 
destination  named  in  the  bill  of  lading  the 
carrler*s  only  duty  under  its  contract  was 
to  make  a  delivery  at  that  place;  and  it  could 
make  that  delivery  by  turning  the  goods 
over  to  another  carrier  for  further  carriage. 
Compare  Bracht   v.    San   Antonio   Ry.   Co., 

254  U.  S.  489,  41  Sup.  Ct  150,  65  L.  Ed. , 

decided  by  this  court  January  3,  1921;  Sea- 
board Air-Line  Railway  v.  Dixon,  140  3a. 
804,  79  S.  E.  1118;  Melbourne  &  Troy  v. 
Louisville  &  Nashville  Railroad  Co.,  88  Ala. 
443,  6  South.  762.  The  fact  that  in  forward- 
ing the  car  the  Big  Four  used  the  original 
waybill,  striking  out  the  word  "Louisville*' 
under  the  "destination*'  and  substituting 
"Dumesnll,  Ky.  So.  R.  R.,"  is  of  no  signifi- 
cance. The  shipment  from  Louisville  to  Dum- 
esnll was  a  wholly  new  transaction.  In 
turning  over  the  car  for  this  new  shipment 
the  railway  made  a  disposal  of  It  In  assumed 
termination  and  discharge  of  its  obligations, 
which  was,  in  legal  contemplation,  a  delivery. 
Whether  it  was  a  justifiable  delivery  and  did 
Indeed  discharge  its  obligations  we  must  next 
consider. 

Second.  Was  the  delivery  at  Bindner's  or- 
der one  which  the  carrier  was  Justified  in 
making  under  the  provisions  of  section  9 
of  the  federal  Uniform  Bills  of  Lading  Act? 
Prior  to  the  enactment  of  the  federal  Uni- 
form Bills  of  Lading  Act,  or  of  other  appli- 
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cable  l^slatloii,  a  carrier  was  not  ordinarily 
rdlered  from  liability  to  tbe  conslpior  or 
owner  for  delivery  of  goods  to  a  person  not 
legally  entitled  to  recetre  them,  although 
such  person  was  in  possession  of  an  order 
bill  of  lading  duly  indorsed  in  blanks  and 
surrendered  it  to  the  carrier  at  the  time  of 
d^very.  Delivery  was  held  not  to  be  a 
jostiflcation  because  the  bill  of  lading,  de- 
spite insertion  therein  of  words  of  negotiabil- 
ity, did  not  become  a  negotiable  instrument 
Independently  of  statute  (and,  Indeed,  also 

under  earlier  state  statutes)  the  ^Insertion  of 
words  of  negotiability  had  merely  tbe  effect 
of  enabling  title  to  the  goods  to  be  transfer- 
red by  transfer  of  the  document  See  Berk- 
ley T.  Watling,  7  A.  ft  E.  29.  But  one  who 
did  not  have  a  valid  title  to  the  goods  could 
not  l^  transfer  of  the  bill  of  lading  give 
a  good  title  to  a  bona  tide  holder.  Shaw  v. 
Railroad  0>mpany,  101  U.  S.  S57,  25  L.  Ed. 
892.  When  in  the  interests  of  commerce  the 
federal  Uniform  Bills  of  Lading  Act  extended 
to  bills  of  lading  certain  characteristics  of 
negotiable  pai)er  in  order  to  protect  a  bona 
fide  purchaser  of  such  bills,  it  was  deemed 
proper  to  afford  also  certain  protection  to 
the  carrier.  This  was  done,  in  part,  by  pro- 
viding in  section  9  that  the  carrier  would  be 
justified  in  making  delivery  to  any  person 
in  possession  of  an  order  bill  of  lading  duly 
Indorsed,  with  certain  exceptions  to  be  noted 
below. 

[2,8]  The  shippers  contend  that  Bindner 
was  not  "a  person  in  possession"  of  the  bill, 
because  he  held  it  as  agent  for  Marshall  & 
Kelsey  and  not  on  his  own  account  So 
far  as  the  carrier  Is  concerned  that  fact  is 
entirely  ImmateriaL  Under  section  9  it  is 
physical  possession  of  the  bill  which  is  made 
a  justification  for  delivery  of  the  goods  by 
the  carrier.  Under  that  section  it  is  im- 
material in  what  capacity  the  pers(Mi  holds 
possession  of  the  bill,  and  also  whether  he 
holds  it  lawfully,  or  unlawfully,  so  long  as 
the  carrier  has  no  notice  of  any  infirmity  of 
title.  But  the  shippers'  contention  would  not 
be  advanced  if  it  were  held  that  the  legal,  not 
the  physical,  possession  is  determinative.  For 
Blndner*s  request  of  the  trackage  clerk  to 
have  tbe  car  forwarded  to  Dumesnil  was  later 
ratified  by  Marshall  &  Kelsey.  If  his  physi- 
cal possession  of  the  bill  were  deemed  legal- 
ly their  possession  of  it,  the  physical  de- 
livery to  him  of  the  car  would  likewise  be 
deemed  legally  a  delivery  of  it  to  them  and, 
hence,  satisfy  in  this  respect  the  require- 
ments of  section  9. 

The  (Mily  exception  to  the  rule  Justifying 
the  carrier  in  making  delivery  to  one  in  pos- 
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session  of  an  order  bill  of  ^lading  indorsed  in 
blank,  which  is  urged  as  applicable  here,  is 
where  the  carrier  has  information  that  the 
X>erson  in  possession  of  the  bill  is  not  law- 
fully entitled  to  the  goods.  The  shippers  con- 
tend that  the  Big  Four,  when  it  made  de- 


livery of  the  car,  had  sudi  information 
regarding  Bindner.  For  this  contention 
there  is  not  the  slightest  basis  in  the  evi- 
dence. The  Big  Four  had  no  such  informa- 
tion. Nor  was  there  in  the  circumstances 
anjrthing  which  should  even  have  led  it  to 
doubt  that  Bindner  was  lawfully  entitled  to 
request  that  the  car  be  shipped  to  DumesnlL 

[4]  (Concluding,  therefore,  that  there  waa  a 
delivery,  that  it  was  made  to  a  person  in 
possession  of  the  bill  of  lading  properly  in- 
dorsed and  that  it  waa  made  in  good  faith, 
the  important  question  remains:  Does  such 
a  delivery  exonerate  the  carrier  iq>on  suit 
by  the  shipper  when  it  failed  to  require 
surrender  of  the  bill  of  lading  as  provided 
in  that  Instrument?  In  our  opinion  there 
is  no  exoneration  where  loss  to  shipper  or 
subsequent  purchaser  of  the  bill  results  from 
such  a  failure;  but  where  the  loss  suffered 
is  not  the  result  of  the  failure  to  take  up 
the  bill,  mere  failure  to  take  it  up  does  not 
defeat  the  exoneration. 

[6J  The  plaintiffs  seek  to  establish  the  car- 
rier's liability  for  its  failure  to  take  up  the 
bill  on  two  theories — ^first,  that  they  are 
bona  fide  purchasers  of  the  bill  left  out- 
standing ;  and,  second,  that  aa  shippos  and 
owners  their  goods  were  converted  by  a  de- 
livery in  violation  of  the  terms  of  the  bill 
of  lading.  But  the  shippers  cannot  dalm 
the  protection  of  section  11  of  the  act  as 
bona  fide  purchasers  of  the  bill,  aa  those 
words  are  understood  In  the  law,  even  if 
in  taking  back  the  draft  and  the  bill  of  lading 
from  the  bank  they  can  be  deemed  purchas- 
ers within  the  meaning  of  the  act.  They 
took  back  the  bill  of  lading  after  the  events 
here  in  question,  with  full  knowledge  of 
them,  and  because  of  them.  The  purchaser 
whom  the  act  protects  is  he  who  is  entitled 
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to  assume  that  the  carrier  has  ^not  delivered 
the  goods  and  will  not  thereafter  deliver 
them  except  to  a  person  who  holds  the  bill 
of  lading.  The  purpose  of  sections  10,  11 
and  12  is  to  give  bills  of  lading  attributes 
of  commercial  paper.  Here  the  plaintiffs 
were  not  buying  commercial  paper  but  a  law- 
suit 

[6]  There  is  nothing  in  the  act  which  l^^ 
poses  upon  the  carrier  a  specific  duty  to  the 
shipper  to  take  up  the  bill  of  lading.  Under 
section  8  the  carrier  is  not  obliged  to  make 
delivery  exc^t  upon  production  and  sur- 
render of  the  bill  of  lading;  but  it  is  not 
prohibited  from  doing  so.  If  instead  of 
insisting  upon  the  production  and  surrender 
of  the  bill  it  chooses  to  deliver  in  reliance 
upon  the  assurance  that  the  deliveree  has  It, 
so  far  as  the  duty  to  the  shipper  Is  concern- 
ed, the  only  risk  it  runs  is  that  the  person 
who  says  that  he  has  the  bill  may  not  have 
it  If  such  proves  to  be  the  case  the  carrier 
is  liable  for  conversion  and  must  of  course, 
indemnify  the  shipper  for  any  loss  which 
resulta    Such  liability  arises,  not  from  the 
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statute,  but  from  the  obligation  which  the 
carrier  assmnes  under  the  bill  of  lading. 

[7-9]  Does  a  delivery  without  compliance 
with  the  surrender  clause  of  the  bill  of  lad- 
ing render  the  carrier  liable  for  conver- 
sion under  the  facts  shown  here?  Although 
there  Is  a  conflict  of  language  in  the  cases 
in  which  a  shipper  sues  a  carrier  for  de- 
livery of  goods  without  requiring  a  surren- 
der of  the  bill  of  lading,  there  appears  to 
be  no  conflict  of  principle  or  indecision. 
Where  the  failure  to  require  the  presenta- 
tion and  surrender  of  the  bill  is  the  cause 
of  the  shipper  losing  his  goods,  a  delivery 
without  requiring  it  constitutes  a  conver- 
sion. Babbitt  V.  Grand  Trunk  Western 
Railway,  286  IlL  267,  120  N.  B.  803 ;  Turn- 
bull  y.  Michigan  Central  Railway  Co.,  183 
Mich.  213,  150  N.  W.  132;  Judson  v.  Min- 
neapolis ft  St  Louis  Railway  Oo.,  131  Minn. 
5,  164  N.  W.  606 ;  see  First  National  Banic 
V.  Oregon-Washington  Railway  ft  Navigation 
Co.,  26  Idaho,  68,  136  Pac.  798.  Compare 
Georgia,  Florida,  &  Alabama  Ry.  Co.  v. 
Blish  Co^  241  U.  S.  100,  36  Sup.  Ct  541,  60 
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L.  Ed.  948.  But  *where  delivery  Is  made  to 
a  person  who  has  the  bill  or  who  has  author- 
ity from  the  holder  of  it,  and  the  cause  of  the 
shipper's  loss  Is  not  the  failure  to  require 
surrender  of  the  bill,  but  the  Improper  acqui- 
sition of  It  by  the  deliveree  or  his  Improper 
subsequent  conduct,  the  mere  technical  fail- 
ure to  require  presentation  and  surrender  of 
the  bin  will  not  make  the  delivery  a  con- 
version. Chicago  Packing  ft  Provision  Ca 
V.  Savannah,  Florida  ft  Western  Ry.  Co., 
103  6a.  140,  29  S.  B.  698,  40  L.  R.  A.  367; 
Famous  Mfg.  Co.  v.  Chicago  ft  Northwestern 
Railway  Co.,  166  Iowa,  361,  147  N.  W.  754 ; 
Nelson  Grain  Co.  v.  Railroad  C6.,  174  Mich. 
80,  140  N.  W.  486;  St  Louis  Southwestern 
Ry.  of  Texas  v.  GUbreath  (Tex.  Civ.  App.) 
144  &  W.  1051.  In  the  Chicago  Packing 
Co.  case,  supra,  the  court  said: 

'The  loss  in  the  present  case  was  not  oc- 
casioned by  the  failure  of  the  railway  to  re- 
quire the  production  and  surrender  of  the  bills 
of  lading,  but  by  tlie  faithlessness  of  Hobbs  ft 
Tudker  to  their  principal.*' 

Similarly,  in  the  case  before  us,  the  failure 
of  the  carrier  to  require  production  and  sur- 
render of  the  bin  of  lading  did  not  cause  the 
loss.  The  same  lose  would  have  resulted  If 
the  bill  had  been  presented  and  surrendered. 
The  real  cause  of  the  loss  was  the  wrongful 
surrender  of  the  bill  of  lading  by  the  India- 
napolis bank  to  Marshall  ft  Kelsey  by  means 
of  which  the  car  was  taken  to  Camp  Taylor 
and  the  shipper  deprived  of  the  Louisville 
market  Nor  did  the  failure  to  take  up  the 
bill  enable  the  buyer  to  throw  back  the  loss 
upon  the  shippers.  The  shippers  deliberately 
assumed  the  loss  by  their  voluntary  act  in 
taking  back  the  draft  and  the  bill  of  lading 


which  they  had  sold  to  the  Grand  Rapids 
bank.  Doubtless  J.  W.  French  ft  Co.'s  re- 
lations with  Marshall  ft  Kelsey  and  with  the 
Grand  Rapids  bank  and  the  relations  of  the 
latter  with  the  Indianapolis  bank  made  this 
course  advisable.  But  It  is  clear  that  they 
were  under  no  duty  to  do  so,  since  the 
tortious  act  of  the  bank's  agent  for  collection 
had   occasioned   the  damage.     Having   as- 
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*sumed  the  loss  of  their  own  volition  they 
should  not  be  permitted  to  pass  It  on  to 
the  carrier  merely  because  of  Its  technical 
failure  to  take  up  the  bill  of  ladhig.  The 
delivery  was  made  to  one  In  possession  of  the 
bill  of  lading  who  could,  and  doubtless  would* 
have  surrendered  It,  had  he  not  been  pre- 
vented by  distance  from  doing  so.  To  hold 
a  carrier  liable  under  such  circumstances 
would  seriously  Interfere  with  the  conven- 
ience and  the  practice  of  business. 
Reversed. 

Mr.  Justice  HOLMES  did  not  take  part  In 
the  consideration  and  decision  of  this  case. 


(264  u.  8.  BS) 
PANAMA  R.  CO.  V.  PiGOTT. 

(Submitted  Jan.   13,   1921.    Decided  Jan.  24, 

1021.) 

No.  188. 


1.  Appeal  and  orrcr  ^s»l 062(4)— Suhmittlng  to 
Jury  question  of  foreign  law  held  net  preju- 
dicial to  defendant. 

In  an  action  for  personal  injuries  receiv- 
ed at  a  railroad  crossing,  the  defendant  did  not 
get  less  than  It  was  entitled  to  when  the  trial 
court  left  to  the  jury  the  question  whether  the 
law  of  Panama,  where  the  accident  occurred, 
authorized  recovery  for  negligence  of  employ^ 
selected  with  due  care  and  allowed  recovery  for 
pain  and  suffering. 

2.  Railroads  «=;»350  (5)— Negligence  as  to  ohll- 
dren  using  crossing  without  safeguards  held 
jury  question. 

Where  there  was  evidence  that  a  railroad 
crossing  in  a  city  was  much  nied,  and  that,  es- 
pecially in  the  afternoon,  at  which  time  the 
accident  occurred,  there  were  usually  many 
children  about,  the  court  was  warranted  in 
leaving  to  the  jury  the  question  whether  prop- 
er care  required  the  company  to  have  a  flag- 
man or  gate  at  the  crossing  or  to  maintain  oth- 
er safeguards. 


3.  Negllgenoe  ^s»  1 36 (29)— Contributory  negll- 
genoe  of  seven  year  old  boy  jury  question. 
In  an  action  for  injuries  to  a  seven  year  old 
boy,  it  might  not  be  error  for  the  court  to  per- 
mit the  jury  to  attribute  the  accident  to  defend- 
ant's negligence  alone,  though  that  could  not 
be  done  under  the  evidence  in  the  case  of  an 
older  person. 
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In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

Action  by  Noel  Pigott,  a  minor,  by  his 
guardian  ad  litem,  George  Morrell,  against 
the  Panama  Railroad  Company.  A  judgment 
for  plaintiff  was  affirmed  by  the  Circuit 
Court  of  Appeals  (256  Fed.  837,  168  C.  C.  A. 
183) ,  and  defendant  brings  error.   Affirmed. 

Mr.  Frank  Feuille,  of  Ancon,  Canal  Zone, 
for  plaintiff  in  error. 

Mr.  Theodore  C.  Hinckley,  of  Panama,  Re- 
public of  Panama,  for  defendant  in  error. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court 

This  is  an  action  brought  in  the  District 
Court  of  the  Canal  Zone  for  the  Division  of 
Cristobal  to  recover  from  the  Panama  Rail- 
road Company  for  personal  injuries  suffered 
by  the  minor,  Pigott,  in  the  City  of  Colon, 
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Republic  ^of  Panama.  Pigott  recovered  a 
Judgment  which  was  affirmed  by  the  Circuit 
Court  of  Appeals.  256  Fed.  837,  168  C.  C.  A. 
183.  The  case  is  brought  to  this  Court  under 
the  Panama  Canal  Act,  August  24,  1912,  e. 
390,  §  9;  37  Stot.  560,  566  (Comp.  St.  |  10045). 
The  facts  may  be  stated  in  a  few  words. 
The  minor,  a  boy  of  seven,  was  run  over 
when  attempting  to  cross  the  railroad  trade 
on  a  street  in  Colon.  There  was  evidence 
that  the  crossing  was  much  used  and  that, 
especially  in  the  afternoon,  the  time  of  the 
accident,  there  usually  were  many  children 
about;  there  were  however,  neither  gates  nor 
a  watchman  at  the  place.  A  hedge  higher 
than  the  child  somewhat  obstructed  the  view. 
The  engine  was  backing  a  box  car  and  did  not 
have  the  lookout  required  by  the  company's 
rules.  There  was  evidence  also  that  it  gave 
no  warning  by  bell  or  whistle.  In  short  by 
the  criteria  of  the  common  law  the  plaintiff 
had  a  right  to  go  to  the  Jury  with  his  case. 

[1-3]  The  fundamental  argument  for  the 
plaintiff  in  error  is  that  the  law  of  Panama 
was  not  applied  in  determining  the  principles 
of  liability  or  in  fixing  the  rule  of  damages. 
It  is  contended  that  if,  as  there  was  evidence 
to  prove,  due  care  had  been  used  in  the  selec- 
tion of  servants  by  the  railroad,  the  company 
was  not  answerable  for  their  negligence,  and 
that  in  any  event  there  could  be  no  recovery 
for  pain.  Both  of  these  contentions  are 
simply  attempts  to  reargue  what  was  decided 
in  Panama  Railroad  Co.  v.  Toppin,  252  U. 
S.  308,  40  Sup.  Ct.  319,  64  L.  Ed.  582.  The 
plaintiff  in  error  certainly  did  not  get  less 
than  it  was  entitled  to  when,  in  view  of  con- 
tradictory testimony  from  lawyers  on  the 
two  sides,  the  Court  left  the  law  of  Panama 
to  the  Jury.  The  Court  was  warranted  In 
also  leaving  to  the  Jury  the  question  whether 
proper  care  required  the  company  to  have  a 
flagman  or  gate  at  the  crossing  and  the  other 
safeguards  that  we  have  mentioned.  Grand 
Trun'-  Ry.  Co.  v.  Ives,  144  U.  S.  408.  12  Sup. 
Ct.  67*^,  36  L.  Sd.  485.    In  view  of  the  ex- 


treme youth  of  the  plaintiff  we  cannot  say 
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that  the  Court  erred  in  allowing  the  Jury  ♦to 
attribute  his  misfortune  to  the  defendant's 
conduct  alone,  whatever  difficulties  there 
might  be  in  the  case  of  an  older  person ;  and 
we  perceive  no  other  ground  for  not  allowing 
the  verdict  and  the  decision  of  the  two  Courts 
below  to  stand. 
Judgment  affirmed. 


(264  U.  8.  686) 

JACKSON  V.  SMITH  et  al. 

(Argued  Dec.  17,  1920.    Decided  Jan.  24, 

1921.) 

No.  130. 

1.  Receivers  ^s» 1 03— Liable  for  profits  shared 
with  purchaser  at  sale  of  estate's  assets. 

A  receiver  owes  the  affirmative  duty  to 
secure  the  largest  returns  for  the  estate  at  a 
sale  of  property  under  a  trust  deed  given  to 
secure  a  note  to  the  estate,  and  where  he  placed 
himself  in  a  position  in  which  his  personal  in- 
terests might  be  antagonistic  to  those  of  his 
trust  by  an  agreement  to  share  profits  with 
the  purchasers  at  the  trustee's  sale,  he  is  ac- 
countable to  the  estate  for  all  the  profits  ob- 
tained by  him  and  those  who  associated  with 
bim  in  the  matter,  though  the  estate  was  not 
injured  thereby. 

2.  Receivers  ^s»  1 43— Confederates  In  transac- 
tion In  breach  of  receiver's  trust  llahio  for 
profits. 

Those  who  knowingly  joined  a  receiver  in 
an '  agreement  to  sliare  the  profits  from  the 
purchase  by  one  of  them  of  the  property  at  a 
sale  under  trust  deed  to  secure  a  note  to  the 
estate  are  jointly  and  severally  liable  with  the 
receiver  for  all  the  profits  resultmg  from  that 
transaction. 

3.  Receivers  C=»  1 03— Trustee's  duty  at  sale 
does  not  permit  receiver  to  act  adversely  to 
estate's  Interests. 

The  duty  of  the  trustee  under  a  deed  tn 
secure  a  note  to  an  estate  in  hands  of  a  receiv- 
er to  secure  the  largest  amount  possible  at  the 
sale,  which  relieves  the  receiver  of  any  obli- 
gation to  the  maker  of  the  note,  does  not  re- 
lieve him  of  his  obligation  to  the  estate,  or 
permit  him  to  retain  a  profit  made  by  him 
through  an  agreement  with  the  purchaser  at 
the  trustee's  sale. 

On  Writ  of  Certiorari  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia. 

Proceeding  by  E.  Hilton  Jackson,  as  re- 
ceiver of  the  First  Co-operative  Association 
of  Georgetown,  D.  C,  against  John  Lewis 
Smith  and  another.  Decree  for  plaintiff  was 
reversed  by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  (48  App.  D.  C.  565),  and 
plaintiff  brings  certiorari.  Decree  of  the 
Court  of  Appeals  of  the  District  of  Columbia 
reversed,  and  that  of  the  Supreme  Court  of 
the  District  aflirmed. 
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Mr.  W.  W.  MUlan,  of  Washington,  D.  C.  for 
petitioner. 

Mr.  Louis  A.  Dent,  of  Washington,  D.  C, 
for  respondents. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

Smith  and  Wilson  were  sued  in  the  Su- 
preme Court  of  the  District  of  Columbia  by 
the  receiver  of  the  First  Oo-operative  Build- 
ing Association  of  Georgetown,  D.  C,  for  the 
amount  of  profits  made  by  them  and  a  for- 
mer receiver  of  the  association  In  the  pur- 
chase at  a  foreclosure  sale  and  subsequent 
resale  of  land  mortgaged  to  secure  a  note 
owned  by  the  association.  The  Supreme 
Court  held  them  liable  for  the  full  amount  of 
the  profits,  $743.68,  with  interest  and  costs. 
The  Court  of  Appeals  of  the  District  reversed 
the  decree  and  ordered  that  the  bill  be  dis- 
missed with  costs.  48  App.  D.  C.  565.  A 
writ  of  certiorari  was  granted  by  this  court. 
250  U.  S.  655,  40  Sup.  Ct.  10.  63  L.  Ed.  1192. 
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The  question  before  •us  is  whether  the  re- 
spondents are  liable  upon  the  following  facts, 
and,  if  so,  in  what  amount. 

In  1908  the  Supreme  Court  of  the  District 
appointed  William  E.  Ambrose,  a  member  of 
its  bar,  receiver  of  the  First  Co-operative 
Building  Association  of  Georgetown,  D.  C. 
Among  the  assets  of  the  association  so  in- 
trusted to  the  receiver  was  a  note  of  Schwab 
for  $2,700,  secured  by  a  mortgage  deed  of 
trust  of  land.  The  note  being  in  default,  Am- 
brose as  receiver  requested  the  trustee  under 
the  deed  of  trust  to  advertise  the  land  for  sale 
at  public  auction.  The  auction  sale  was  held 
and  a  bid  of  $350  was  nmde  by  Edwin  L. 
Wilson,  a  member  of  the  bar;  but  the  trustee 
withdrew  the  property  from  sale  because  the 
bid  was  Inadequate.  Thereafter  it  was  ar- 
ranged between  Wilson,  Ambrose,  and  an- 
other lawyer,  John  Lewis  Smith,  who  was 
counsel  of  the  receiver,  that  the  trustee  should 
again  advertise  the  property  for  sale;  that 
Wilson  should  at  the  second  sale  use  his  own 
Judgment  whether  to  bid,  and,  if  so,  what 
amount;  and  that,  if  he  should  happen  to 
become  the  purchaser,  the  three  should  be 
jointly  liable  for  the  purchase  price  and  any 
expenses  Incident  to  the  purchase  and  should 
be  Jointly  Interested  in  the  property  pur- 
chased. The  second  sale  was  duly  advertised. 
Smith  and  Ambrose  were  present,  but  gave 
no  instructions  or  directions  in  regard  to  the 
sale  either  to  the  trustee  or  to  his  auction- 
eer. Wilson  also  attended  and  In  the  exer- 
cise of  his  own  Judgment  and  without  previ- 
ous conference  with  either  Smith  or  Am- 
brose bid  $491  and  became  the  purchaser  of 
the  property.  There  was  no  evidence  of  any 
Improper  Influence  at  the  sale  to  prevent 
competition  or  to  close  competitive  bidding  or 
to  bring  about  the  sale  to  Wilson  in  prefer- 
ence to  any  one  else.  On  the  contrary,  it  af- 
firmatively appears  that  the  sale  was  fairly 


(ouducted,  that  there  was  competitive  bid- 
diug,  and  that  the  property  was  finally  knock- 
ed down  to  the  highest  bidder. 
Within  a  few  days  after  the  second  sale 
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Wilson  and  *  Smith  found,  through  the  aid  of 
real  estate  agents,  a  purchaser  named  Kite 
who  was  willing  to  pay  $1,400  for  the  land. 
In  order  to  convey  a  good  title  it  was  nec- 
essary to  clear  the  land  of  tax  Hens  and  an 
outstanding  tax  title.  This  required  $550 — 
that  is,  $59  more  than  Wilson  had  bid.  He 
voluntarily  raised  his  bid  by  that  amount. 
The  land  was  conveyed  by  the  trustee  to  Wil- 
son  and  by  Wilson  to  Kite,  the  deeds  being 
recorded  simultaneously  when  Kite  paid  the 
$1,400.  Of  this  amount  $652.32  was  used  to 
discharge  taxes,  tax  liens  and  exi)enses  of 
sale.  The  balance,  $473.68  was  divided  equal- 
ly between  Wilson,  Smith  and  Ambrose  in- 
dividually. Wilson  had  paid  out  in  making 
the  purchase  no  money  of  his  own  or  theirs. 
The  estate  of  which  Ambrose  was  receiver  got 
nothing,  as  the  amount  required  to  discharge 
the  tax  liens  exceeded  the  amount  bid  by 
Wilson.  Much  later  the  facts  were  brought 
to  the  attention  of  the  Supreme  Court  of  the 
District.  Ambrose  resigned  as  receiver;  Jack- 
son was  appointed  in  his  stead,  and  as  re- 
ceiver brought  this  suit  against  Wilson  and 
Smith  to  recover  the  profits  which  had  been 
made  by  them  and  Ambrose. 

[1,2]  Ambrose,  had,  as  receiver,  the  af- 
firmative duty  to  endeavor  to  realize  the  larg- 
est possible  amount  from  the  Schwab  note. 
Baker  v.  Schofield,  243  U.  S.  114,  37  Sup.  Ct. 
333,  61  L.  Ed.  626;  Robertson  v.  Chapman, 
152  U.  S.  673,  681,  14  Sup.  Ct.  741,  38  L.  Ed. 
592.  To  this  end  it  was  his  duty  to  endeavor 
to  have  the  land,  when  sold  under  the  trust 
deed,  bring  the  largest  possible  price.  J.  H. 
Lane  &  Co.  v.  Maple  Cotton  Mills,  232  Fed. 
421,  146  C.  C.  A.  415.  When  he  agreed  with 
Smith  and  Wilson  to  Join  in  the  purchase  if 
Wilson  should  become  the  successful  bidder, 
he  placed  himself  in  a  position  in  which  his 
personal  interests  were,  or  might  be,  antag- 
onistic to  those  of  his  trust  Mlchoud  v. 
Glrod,  4  How.  503,  552, 11  L.  Ed.  1076.  It  be- 
came to  his  personal  interest  that  the  pur- 
chase should  be  made  by  Wilson  for  the  low- 
est possible  price.  The  course  taken  was  one 
which  a  fiduciary  could  not  legally  pursue. 
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Magruder  v.  Drury,  ♦235  U.  S.  106,  119,  120, 
35  Sup.  Ct  77, 59  L.  Bd.  151.  Since  he  did  pur- 
sue it  and  profits  resulted  the  law  made  him 
accountable  to  the  trust  estate  for  all  the  prof- 
its obtained  by  him  and  those  who  were  as- 
sociated with  him  in  the  matter,  although  the 
estate  may  not  have  been  injured  thereby. 
Magruder  v.  Drury,  235  U.  S.  106,  35  Sup.  Ct 
77,  59  L.  Ed.  151.  And  others  who  knowing- 
ly Join  a  fiduciary  in  such  an  enterprise  like- 
wise become  Jointly  and  severally  liable  with 
him  for  such  profits.  Emery  v.  Parrott,  107 
Mass.  95,  103;  Zinc  Carbonate  Co.  v.  First 
National  Bank,  103  Wia.  125,  134,  79  N.  W. 
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229,  74  Am.  St  Rep.  846;  Lomita  Land  ft 
Water  Co.  v.  Robinson,  154  CaL  36,  97  Pac. 
10, 18  L.  R.  A.  (N.  S.)  1106.  WUson  and  Smith 
are  therefore  Jointly  and  severally  liable  for 
€Lll  profits  resulting  from  the  purchase;  the 
former  although  he  had  no  other  relation  to 
the  estate;  the  latter,  without  regard  to  the 
fact  that  he  was  al^  counsel  for  the  re- 
tielver. 

[8]  It  Is  said  that,  at  a  sale  made  under  a 
mortgage  deed  of  trust,  the  duty  to  obtain 
the  highest  possible  price  rests  not  upon  the 
note  holder,  but  upon  the  trustee  under  the 
deed  of  trust,  and  that  the  creditor  may  bid 
at  the  sale  or  refrain  from  so  doing,  as  he 
may  see  fit  Richard  y.  Holmes,  18  How.  143, 
148,  16  L.  Ed.  304;  Smith  v.  Black,  116  U. 
S.  808,  316,  6  Sup.  Ct  60,  29  L.  Ed.  39& 
This  Is  true  so  far  as  it  concerns  the  duty 
of  the  note  holder  to  the  debtor  or  other 
owner  of  the  mortgaged  property.  But  the 
many  cases  cited  to  this  effect  in  Smith's  and 
Wilson's  behalf  do  not  bear  upon  the  question 
before  us.  Smith  and  Wilson  are  held  lia- 
ble for  knowingly  confederating  with  one 
who,  as  receiver  of  the  estate  of  the  note 
holder,  owed  a  duty  to  It,  and  who  put  him- 
self in  a  position  where  his  personal  interest 
confiicted  with  his  duty. 

We  have  considered  the  many  other  argu- 
ments urged  in  defense,  but  And  in  them 
nothing  which  should  relieve  Smith  and  Wil- 
son from  this  liability.  The  decree  of  the 
Court  of  Appeals  of  the  District  of  Columbia 
Is  reversed,  with  costs,  and  that  of  the  Su- 
preme Court  of  the  District  is  affirmed. 

Reversed. 


(164  n.  8.  SO) 

JOURNAL  &  TRIBUNE  CO.  v.  UNITED 

STATES. 

(Argued  Nov.  10,  11,  1920.    Decided  Jan.  24, 

1921.) 

No.  86. 

I.  Courts  ^s»389— Amended  petition  in  Court 
of  Claims  held  to  show  appealable  amount  in 
oontroversy. 

Where  the  original  claim  for  postage  paid 
under  mistake  sought  to  recover  only  the  differ- 
ence between  the  amount  paid  and  the  amount 
claimant  would  have  had  to  pay  for  transporta- 
tion of  its  papers  by  express,  which  was  less 
than  the  $3,000  required  to  give  the  Supreme 
Court  Jurisdiction  on  appeal  from  the  Court  of 
Claims  under  Jud.  Code,  f  242  (Comp.  St.  § 
1219),  but  an  amended  petition  sought  a  return 
because  of  failure  of  consideration  of  the  en- 
tire sum  paid,  which  exceeded  the  jurisdictional 
amount,  the  amount  in  controversy  is  to  be  de- 
termined by  the  amended  petition;  and,  since 
there  is  nothing  in  the  nature  of  the  case  to 
prevent  recovery  of  the  entire  amount,  an  ap 


part  daim  that  woidd  not  extend  to  Ike  entire 
daim. 

2.  Post  offloo  ^s»f 5— Postage  on  newapaporo 
Intended  for  oxproso  shipment  held  not  paM 
by  mistake. 

Where  newspapers  intended  for  shipment 
by  express  were  sent  to  the  station  in  the  saae 
conveyance  as  those  intended  for  mailing,  and 
on  the  failure  of  the  express  company  to  take 
charge  of  them  were  weighed  and  shipped  by 
mail,  the  amount  paid  for  the  transportatioo 
of  such  papers  was  not  paid  under  a  mistake 
which  entitles  the  publisher  to  recover  either 
the  total  sum  or  the  difference  between  that 
sum  and  the  express  rates  on  the  newspapers 
so  transported. 

3.  United  States  ^s»78~Has  not  eonsonted  to 
bo  sued  for  torts  of  agent. 

The  United  States  has  not'  consented  to  be 
sued  for  the  torts  of  its  officers  or  agents,  and 
therefore  a  newspaper  publisher  cannot  recov- 
er the  amount  paid  for  transporting  papers  by 
mail  which  it  intended  to  ship  by  express,  even 
though  the  mailing  derk  was  negligent  in  send- 
ing tbem  by  maiL 

Appeal  from  the  Court  of  Claims. 

Suit  by  the  Journal  &  Tribune  Company 
against  the  United  States,  to  recover  moneys 
paid  under  mistake  of  fact.  From  a  judg- 
ment of  the  Court  of  Claims  dismissing  the 
petition  (53  Ct  CI.  612),  the  claimant  appeals. 
Affirmed. 
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*Mr.  Benjamin  Carter,  of  Washington,  D. 
C,  for  appellant 

Mr.  Frank  Davis,  Jr.,  Asst  Atty.  Gen.,  for 
the  United  States. 

Mr.  Justice  PITNET  delivered  the  opinion 
of  the  Court 

This  suit  waa  brought  to  recover  moneys 
paid  for  the  transportation  of  newspapers  In 
the  mails,  upon  the  ground  that  they  were 
paid  under  mistake  of  fact  The  Court 
of  Claims  dismissed  the  petition.  63  Ot  GL 
612. 

The  facts  are  as  follows:  Claimant  was 
engaged  in  publishing  at  Knoxville,  Tenn., 
a  daily  morning  newspaper  having  a  circula- 
tion in  Eastern  Tennessee  and  adjacent  parts 
of  Virginia  and  North  Carolina.  It  sent  out 
a  considerable  part  of  its  daily  issue,  destin- 
ed for  points  on  the  United  States  postal 
route  between  Bristol  and  Chattanooga  or 
on  other  postal  routes  connecting  there- 
with, upon  a  South!  m  Railway  train 
leaving  Knoxville  at  4  a.  m.  daily.  The 
mail  was  dispatched  In  wagons  from 
the  main  post  office  at  Knoxville  to  the 
office  of  a  mail  transfer  clerk  at  the  railway 
station,  the  wagons  being  operated  by  per- 
sons having  contracts  for  the  purpose  with 
the  United  States  postal  authorities.  For 
claimant's  convenience,  the  post  (^ce  author- 
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weighed,  for  mailing,  at  the  railway  station 
Instead  of  at  the  post  office;  claimant  fur- 
nishing scales  for  the  purpose.  The  mail 
wagons,  under  an  arrangement  between 
claimant  and  the  contractor,  called  at  claim- 
ant's place  of  business  and  carried  the  news- 
papers thence  to  the  station.  For  this  service 
claimant  compensated  the  contractor  or  the 
driver.  While  this  arrangement  was  in  effect, 
and  in  the  fall  of  the  year  1906,  claimant 
concluded  to  transport  a  part  of  the  newspa- 
pers by  express  instead  of  mail,  the  express 
charges  upon  large  lots  being  one-half  the 
postal  charge  for  transporting  newspapers 
as  second-class  mail.  It  notified  the  express 
company  of  this  purpose,  and  requested  the 
express  agent  to  be  on  the  watch.     There- 
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^after  it  caused  certain  copies  of  its  news- 
paper Intended  for  news  dealers — theretofore 
sent  by  mail — to  be  wrapped  in  bundles  and 
labeled  "Eb^press  or  baggage,"  with  direc- 
tions for  throwing  them  off  the  train  at  the 
several  destinations.  Other  copies  of  the  pa- 
per, intended  for  subscribers  and  for  news 
dealers,  were  placed,  properly  addressed,  in 
mail  sacks.  The  method  of  transporting  the 
papers  to  the  railway  station  continued  as 
before,  those  intended  to  go  by  express  and 
those  contained  in  mail  sacks  being  carried 
upon  the  same  wagon  and  the  driver  instruct- 
ed to  take  them  to  the  railway  station, 
which  he  did,  depositing  bundles  and  sacks 
on  the  platform  where  all  mail  was  deposit- 
ed. In  the  fall  of  1906,  and  for  about  a  year 
thereafter,  the  express  company's  office  ad- 
joined that  of  the  mail  transfer  clerk,  the 
doors  of  the  two  opening  upon  the  same  plat- 
form. Claimant's  representative  had  notified 
the  express  company's  agent  of  the  purpose 
to  send  certain  of  the  papers  by  express,  and 
pursuant  to  that  notice,  until  about  October, 
1906,  a  porter  from  the  express  agent's  office 
went  to  the  platform,  took  the  bundles  of 
newspapers  labeled  as  mentioned,  and  caused 
them  to  be  transported  by  express.  During 
the  same  period  the  United  States  mail 
transfer  clerk  took  the  sacks  of  papers,  as- 
certained the  net  weight,  and  caused  them 
to  be  transported  as  second-class  mall  mat- 
ter upon  the  same  train.  The  net  weight 
was  reported  to  the  postmaster,  and  he 
charged  to  claimant's  account  the  proper 
seoond^lass  .postage  thereon.  The  system 
adopted  was  that  claimant  made  a  deposit 
with  the  postmaster  to  cover  postage  to  ac- 
crue, and  renewed  the  deposit  from  time  to 
time  as  it  was  reduced  by  charges  against  it 
During  the  year  1907  the  express  company's 
office  was  removed  to  a  distance  of  about  150 
yards  from  the  transfer  clerk's  office,  and 
about  a  year  after  this  the  express  messenger 
or  porter  ceased  calling  at  the  mail  platform 
for  the  bundles  of  papers  labeled  for  trans- 
portation by  express.    Why  he  did  so  does 
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♦not  definitely  appear.    Thereafter  and  down 
.  to  March  31,  1913,  claimant's  newspapers, 


whether  in  sacks  or  tn  bundles,  were  alike 
treated  as  mail  matter  by  the  United  States 
mail  transfer  clerk,  who  weighed  them  all 
and  reported  the  net  weights  to  the  post- 
master, and  the  bundles  and  sacks  were 
transported  to  their  respective  destinations 
as  second-class  mail  matter.  The  charge 
appropriate  for  such  mail  matter  was  regu- 
larly made  against  claimant's  deposit  and 
paid  by  claimant  during  the  entire  period. 
In  the  spring  of  1913  claimant's  business 
manager,  having  his  attention  called  to  the 
fact  that  the  express  bills  were  small,  discov- 
ered upon  investigation  that  the  bundles  of 
papere  labeled  "Express"  were  being  trans- 
ported as  second-class  mail  matter;  and  the 
present  suit  followed.  During  the  period  re- 
ferred to  approximately  358,442  pounds  of 
newspapers  were  transported  by  the  United 
States  mail  that  were  labeled  "Express"  and 
had  been  intended  by  claimant  to  be  trans- 
ported by  express.  Claimant  paid  thereon 
the  regular  second-class  mail  matter  rate  of 
1  cent  per  pound,  aggregating  $3,584.42.  The 
transportation  of  the  same  matter  by  express 
would  have  cost  claimant  $1,792.21. 

[1]  The  government  insists  that  this  court 
is  without  jurisdiction  to  entertain  the  ap- 
peal, upon  the  ground  that  the  amount  in 
controversy  is  less  than  the  $3,000  specified 
in  the  applicable  provision,  section  242  of 
the  Judicial  Code  (Act  of  March  8,  1911,  e. 
231,  36  Stat  1087,  1157  [Comp.  St  <  1219]). 
It  is  said  that,  viewing  the  claim  in  the  most 
favorable  light,  and  assuming  a  mistake  was 
made  entitling  claimant  to  recover,  the 
amount  recoverable  could  not  exceed  the  dif- 
ference  between  what  was  paid  as  postage 
and  what  would  have  been  paid  had  the 
newspapers  been  sent  by  express;  that  is 
to  say,  $1,792.21.  But,  while  in  Its  original 
petition  claimant  prayed  recovery  for  only 
the  latter  amount,  in  an  amendment  made 
by  leave  of  the  court  It  sought  a  return  of 
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the  entire  $3,584.42,  on  the  Aground  that  there 
was  a  failure  of  consideration  and  it  was 
entitled  to  a  return  of  the  whole  sum  as 
paid  by  mistake,  mie  amount  in  controversy 
is  to  be  determined  by  the  amended  rather 
than  the  original  petition  (Washer  v.  Bullitt 
County,  110  U.  S.  558,  561,  562,  4  Sup.  Ct 
249,  28  L.  Ed.  249) ;  and  since  there  is  noth- 
ing in  the  nature  of  the  case  to  prevent  a 
recovery  of  the  entire  amount,  were  claim- 
ant's view  of  the  law  sustained,  the  amount 
claimed  is  the  amount  in  controversy  within 
the  meaning  of  the  jurisdictional  act,  not- 
withstanding there  may  be  a  defense  to  a 
part  that  would  not  extend  to  the  entire 
claim  (Barry  v.  Edmunds,  116  U.  S.  550,  560, 
561, 6  Sup.  Ct  501, 29  L.  Ed.  729 ;  Schunk  v. 
Moline,  etc.,  Co.,  147  U.  S.  500,  504,  505,  13 
Sup.  Ct  416,  37  L,  Ed.  255 ;  Vance  v.  W.  A. 
Vandercook  Co.  [No.  2],  170  U.  S.  468.  472, 
18  Sup.  Ot  645,  42  L.  Ed.  1111;    Smithers 
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V.  Smith  204  V.  S.  632,  642,  643,  27  Sup. 
Ct.  297,  61  L.  Ed.  656). 

[2,  3]  Upon  the  merits,  we  concur  In  the 
opinion  of  the  Ck)urt  of  Claims  that  there  is 
no  legal  basis  for  a  recovery.  The  money 
was  not  paid  under  any  such  mistalce  as  to 
render  It  inequitable  for  the  United  States 
to  retain  it.  The  bundles  of  newspapers  ac- 
tually were  transported  as  mall  by  the  gov- 
ernment, claimant  being  charged  by  the  post- 
master the  amount  fixed  by  law  for  the  serv- 
ice rendered,  and  paying  it  without  protest. 
No  error  is  shown  to  have  been  made  in  the 
weights  or  in  the  rate  charged.  So  far  as 
any  ''mistake*'  appears  from  the  findings  it 
was  that  of  claimant's  agents  in  causing  or 
permitting  the  papers  to  go  by  mail  instead 
of  by  express  as  claimant  Intended.  There 
is  no  finding  attributing  negligence  or  other 
fault  to  the  mail  transfer  clerk;  but  if 
there  were  such  and  claimant's  loss  were  at- 
tributable to  it,  this  would  not  form  a 
ground  for  recovery,  since  the  United  States 
has  not  consented  to  be  sued  in  the  Court 
of  Claims  for  the  torts  of  Its  officers  or 
agents.  Bigby  v.  United  States,  188  U.  S. 
400,  404-407,  23  Sup.  Ct.  468,  47  L.  Ed.  519; 
Hijo  V.  United  States,  194  U.  S.  315,  323,  24 
Sup.  Ct  727,  48  L.  Ed.  994;  Tempel  v. 
United  States,  248  U.  S.  121,  129,  39  Sup.  Ct 
56,  63  L.  Ed.  162;  Ball  Engineering  Co.  v. 
White  &  Co.,  250  U.  S.  46.  67,  39  Sup.  Ct 
393,  63  L.  Ed.  835. 

Judgment  affirmed. 


(254  U.  S.  570) 
LA  MOTTE  et  al.  v.  UNITED  STATES. 

( Submitted  Dec.  10,  1920.    Decided  Jan.  24, 

1921.) 

No.  121. 

1.  Indians  <d=»27( I)— United  States  entitled  to 
sue  to  enjoin  obtaining  of  leases  without  ap- 
proval of  Seoretary  of  the  Interior. 

The  United  States  may  maintain  a  suit  to 
restrain  persons  not  members  of  the  Osage 
Tribe  of  Indians  from  intentionally  and  per- 
sistently obtaining  leases  of  the  allotted  lands 
of  members  of  such  tribe  without  the  approval 
of  the  Secretary  of  the  Interior,  as  required  by 
Act  June  28,  1906,  (  7. 

2.  Indians  ^=s»2— Osage  Indians  still  wards  of 
the  United  States. 

The  Osage  Indians  have  not  been  fully 
emancipated  and  are  still  wards  of  the  United 
States. 

3.  Indians  ^=»l6C'/2)— Outsiders  bound  to  ob- 
serve restrictions  on  leasing  and  disposal  of 
lands. 

Outsiders,  not  members  of  the  Osage  Tribe, 
are  bound  to  respect  statutory  restrictions  on 
the  leasing  and  disposal  of  the  allotments  of 
members  of  the  tribe,  quite  as  much  as  the  al- 
lottees and  their  heirs. 


4.  Indians  <@=:>I6(3)— Secretary  of  the  Interior 
authorized  to  make  regulations  concerning 
leases  of  lands  of  Osage  Indians. 

Under  Act  June  28,  1906,  §  7,  requiring 
leases  of  lands  allotted  to  the  members  of  the 
Osage  Tribe  to  be  approved  by  the  Secretary 
of  the  Interior,  and  section  12,  providing  that 
all  things  necessary  to  carry  the  act  into  ef- 
fect shall  be  done  under  the  authority  and  di- 
rection of  the  Secretary,  the  Secretary  had 
authority  to  promulgate  regulations  designating 
the  manner  of  executing  leases  and  bringing 
them  to  his  attention,  and  stating  the  terms 
and  conditions  which  should  be  embodied  for 
the  protection  of  the  Indian  lessors. 

5.  Indians  ^=»I6(3)  —  Leases  of  restricted 
lands  by  guardians  with  consent  of  court  re- 
quires approval  by  Seoretary  of  the  Interior. 

Under  Act  June  28,  1906,  (  7,  and  Act  April 
18,  1912,  §f  3,  6,  leases  of  restricted  lands 
belonging  to  minor  allottees  or  minor  heirs  of 
the  Osage  Tribe,  though  given  by  guardians 
with  the  sanction  of  the  local  courts  in  which 
the  guardianships  were  pending,  must  be  ap- 
proved by  the  Secretary  of  the  Interior. 

6.  Indians  ^=s» 1 6 (3)— Leases  by  parents  of  mi- 
nor allottees  or  heirs  held  to  require  approv- 
al by  Seoretary  of  the  Interior. 

Under  Act  June  28,  1906,  §  7,  leases  of 
restricted  lands  of  minor  allottees  or  minor 
heirs  of  the  Osage  Tribe,  given  by  their  par- 
ents, must  be  approved  by  the  Secretary  of  the 
Interior,  though  one  of  the  parents  has  a  cer- 
tificate of  competency  and  the  other  is  of  white 
blood  and  not  a  member  of  the  tribe. 

7.  Indians  <^==>I6(3)— Lease  of  lands  allotted 
to  heirs  of  deceased  member  held  to  require 
approval  by  Secretary  of  the  Interior;  ''re- 
stricted lands." 

Lands  selected  and  allotted  in  the  right  of 
a  deceased  member  of  the  Osage  Tribe  to  his 
heirs,  who  are  without  certificates  of  compe- 
tency, are  restricted  lands,  and  leases  thereof 
require  approval  by  the  Secretary  of  the  In- 
terior, under  Act  June  28,  1906,  §  7. 

8.  Indians  ^s>l6(3)  —  Lands  devised  may  be 
leased  without  consent  of  Secretary  of  the 
Interior. 

Under  Act  April  18,  1912,  (  8,  authorizing 
any  adult  member  of  the  Osage  Tribe  of  In- 
dians not  mentally  incompetent  to  dispose  of 
his  estate  by  will  with  the  approval  of  the 
Secretary  of  the  Interior,  lands  so  devised  with 
the  Secretary's  approval  are  freed  from  re- 
strictions, and  may  be  subsequently  leased  with- 
out the  approval  of  the  Secretary,  since  a  devi- 
see takes  by  conveyance  and  not  by  descent  as 
an  heir. 

9.  Indians  ^=s»l5(2)  —  Restraint  on  alienation 
contained  In  devises  held  void. 

An  attempt  by  a  member  of  the  Osage 
Tribe  of  Indians,  devising  his  lands  with  the 
consent  of  the  Secretary  of  the  Interior  under 
Act  April  18,  1912,  S  8,  to  impose  an  indefi- 
nite restraint  on  the  devisee's  right  to  alienate 
the  land,  is  ineffective,  whether  tested  by  the 
common  law  or  by  local  statutes. 
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10.  Indians  ^=» 1 6 (3)— Purchase  of  unrestrict- 
ed lands  by  Indian  without  certlfloate  of  com- 
petency does  not  relmpose  restrictions  as  to 
leasing. 

When  laDds  allotted  to  members  of  the 
Osage  Tribe  of  iDdians  have  in  regular  course 
become  unrestricted,  and  are  subsequently  pur- 
chased by  members  of  the  tribe  who  are  with- 
out certificates  of  competency,  the  restrictions 
are  not  reimposed,  and  the  lands  may  be  leased 
without  the  approval  of  the  Secretary  of  the 
Interior. 

11.  Indians  ^=:>I6(  10)— Owners  or  lessees  of 
undivided  Interests  properly  enjoined  from 
exercising  control  under  Invalid  leases  or  oon- 
•ents  of  other  owners. 

Where  defendants,  through  valid  purchases 
or  leases  had  become  owners  or  lessees  of  un- 
divided interests  in  lands,  the  remaining  in- 
terests in  which  were  owned  by  members  of 
the  Osage  Tribe  of  Indians  and  subject  to  re- 
strictions, and  defendants  were  using  or  ex- 
erting control  over  the  lands  to  the  exclusion 


Indians  without  the  approval  of  the  Secre- 
tary of  the  Interior,  and  from  negotiating  or 
obtaining  other  leases  of  the  same  class  with- 
out conforming  to  statutory  provisions  and 
administrative  regulations  alleged  to  be  ap- 
plicable. The  District  Court  granted  the 
major  part  of  the  relief  sought  and  denied 
the  rest.  On  cross-appeals  the  Circuit  Court 
of  Appeals  enlarged  the  relief  granted,  but 
refused  a  part  of  what  was  denied  by  the 
District  Court  256  Fed.  5,  167  C.  0.  A.  277. 
The  United  States  then  acquiesced  and  the 
defendants  took  a  further  appeal  to  this 
court. 

Prior  to  the  Act  of  June  28,  1906,  c.  3572, 
34  Stat.  539,  the  lands  to  which  the  suit  re- 
lates were  tribal  lands  of  the  Osage  Indians, 
and  after  that  act  were  divided  under  its 
provisions  among  the  members  of  the  tribe, 
as  were  also  the  tribal  funds.  Each  member 
received  160  acres  designated  as  a  homestead 

-^,     -,.  ^^,  ^..^.^       .      and  approximately  500  acres  designated  as 

of  the  Indian  owners  of  the  restricted  interests.  |  ^„     j       ^  ^^       ^^^      ^^  j  ^     ^  ^j  j^. 

based  on  unapproved  leases  and  other  forms 


of  consent  given  without  legal  sai^tion,  they 


ed  by  placing  a  pro  rata  share  to  the  credit 


were   properly   enjoined  from   exercising  such    ^f  each  member  or  his  heirs  in  the  United 
control.  I  States  Treasury.     Except  as  otherwise  provid- 

i  ed,  the  homestead  is  to  be  "inalienable  and 

12.  Indians     ,f==>27(7)  —  Injunction     against    nontaxable  for  a  period  of  twenty-five  years, 

owners  or  lessees  of  undivided  interests  In  ,„,,.„„  ..^  ,,-^*'.  ..^  .^^^-^„,  „„^..^,J 

i.H<i.  H^tA  4«^  k^orf  m^A  ♦•  !.«  tt^i^^A  or  during  the  life  of  the  homestead  allottee, 

lands  held  too  broad,  and  to  be  limited.  .,  °      ,      ,    ^      ^    *.    ««     n       ui    ^ 

_,^         ^  ^    ^      '   ^         ,.,  ^  the  surplus  lands  are  to  be  'inalienable  for 

Where   defendants   by   valid   purchases   or 

leases  had  become  owners  or  lessees  of  undi- 


vided interests  in  lands  allotted  to  members  of 


twenty-five    years"    and    nontaxable    for    3 
years,  and  the  funds  as  distributed  are  to 


the   Osage  Tribe,   the   remaining  interests   in  '  ^®  ^^^Id  in  trust  by  the  United  States  for  25 

years.  These  periods  do  not  all  have  a  com- 
mon point  of  beginning,  but  nothing  turns 
on  that  here.  The  act  contains  express  pro- 
vision (section  2,  Seventh)  that  the  Secretary 
of  the  Interior,  in  his  discretion,  upon  the 
petition  of  any  adult  member,  may  issue  to 
such  member  "a  certificate  of  competency" 
authorizing  him  to  sell  and  convey  any  of  his 
surplus  lands,  if,  upon  investigation,  he  is 
found  fully  competent  and  capable  of  trans- 
acting his  own  business  and  caring  for  his 
own  affairs,  and  that  upon  the  issue  of  such 
certificate   the   surplus  lands   shall   become 
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subject  to  taxation  and  the  mem*l)er  shall 
have  "the  right  to  manage,  control  and  dis- 
pose of  his  or  her  lands  [other  than  the 
homestead]  the  same  as  any  citizen  of  the 
United  States."  The  interest  on  the  funds 
held  in  trust  and  also  certain  revenues  and 
moneys  from  other  sources  (section  4,  First 
and  Second)  are  to  be  paid  quarterly  to  the 
members,  except  that  in  the  case  of  minors 
payments  are  to  be  made  to  the  parents,  so 
long  as  the  moneys  are  not  misused  or  squan- 
dered, and  where  the  parents  are  dead  pay- 
ments are  to  be  made  to  legal  guardians. 
Upon  the  death  of  a  member  his  lands,  mon- 
eys and  interests  "descend"  to  his  "legal 
heirs"  according  to  the  laws  of  Oklahoma, 
with  an  exception  not  material  here  (section 
6).  The  leasing  of  allotted  lands  is  specially 
dealt  with  as  follows: 


which  were  restricted,  and  were  using  or  ex- 
erting control  thereof  under  unapproved  leases 
and  other  forms  of  consent  without  legal  sanc- 
tion, an  injunction  restraining  them  from  deal- 
ing with  the  lands  or  any  part  thereof  in  any 
manner,  without  consent  of  the  Secretary  of 
the  Interior,  was  too  broad,  as  it  would  pre- 
vent them  from  selling  their  unrestricted  in- 
terests, and  it  should  be  confined  to  the  re- 
stricted undivided  interests  of  the  Indian 
owners. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  United  States  against  George 
O.  La  Motte  and  others.  A  decree  for  the 
United  States,  granting  insufficient  relief, 
was  modified  by  the  Circuit  Court  of  Appeals 
(256  Fed.  5,  167  C.  C.  A.  277),  and  defendants 
appeaL    Modified  and  affirmed. 
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^Messrs.  T.  J.  Leahy  and  Chas.  S.  MacDon- 
ald,  both  of  Pawhuska,  Okl.,  for  appellants. 

Messrs.  F.  K.  Nebeker  and  E.  M.  Under- 
wood, Asst  Attys.  Gen.,  for  the  United  States. 

Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Ck)urt. 

This  is  a  suit  by  the  United  States  to  en- 
Join  the  defendants  (appellants  here)   from 
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asserting  or  exercising  any  •right  under  cer- 
tain leases  obtained  from  individual  Osage 
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'Sec  7.  That  the  lands  herein  provided  for 
are  set  aside  for  the  sole  use  and  benefit  of 
the  individual  members  of  the  tribe  entitled 
thereto,  or  to  their  heirs,  as  herein  provided; 
and  said  members,  or  their  heirs,  shall  have 
the  right  to  use  and  to  lease  said  lands  for 
farming,  grazing,  or  any  other  purpose  not  oth- 
erwise specificallj  provided  for  herein,  and 
said  members  shall  have  full  control  of  the 
same,  including  the  proceeds  thereof:  Provid- 
ed, that  parents  of  minor  members  of  the  tribe 
shall  have  the  control  and  use  of  said  minors' 
lands,  together  with  the  proceeds  of  the  same, 
until  said  minors  arrive  at  their  majority: 
And  provided  further,  that  all  leases  given  on 
said  lands  for  the  benefit  of  the  individual  mem- 
bers of  the  tribe  entitled  thereto,  or  for  their 
heirs,  shall  be  subject  only  to  the  approval  of 
the  Secretary  of  the  Interior." 

Besides  several  provisions  indicating  that 
the  act  is  to  be  executed  under  the  supervi- 
sion of  the  Secretary  of  the  Interior,  there 
is  a  concluding  section  declaring: 

"Sec.  12.  That  all  things  necessary  to  carry 
into  effect  the  provisions  of  this  act  not  other- 
wise herein  specifically  provided  for  shall  be 
done  under  the  authority  and  direction  of  the 
Secretary  of  the  Interior." 
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*An  amendatory  Act  of  April  18,  1912,  c. 
83,  87  Stat.  86,  by  its  third  section,  subjects 
the  property  of  deceased,  orphan  minor,  in- 
sane and  some  other  allottees  to  the  Jurisdic- 
tion of  the  county  courts  of  Oklahoma  in  pro- 
bate matters,  but  with  the  qualification,  first, 
"that  no  guardian  shall  be  appointed  for  a 
minor  whose  parents  are  living  unless  the 
estate  of  said  minor  ts  being  wasted  or  mis- 
used by  such  parents,"  and,  secondly,  "that 
no  land  shall  be  sold  or  alienated  under 
*  *  *  this  section  without  the  approval  of 
the  Secretary  of  the  Interior."  This  amend- 
atory act  also  contains  a  section  dealing 
with  disposals  by  will  of  which  we  shall 
speak  presently. 

In  virtue  of  sections  7  and  12  of  the  Act 
of  1906  the  Secretary  of  the  Interior  adopted 
and  promulgated  regulations  designating  the 
mode  in  which  leases  of  restricted  lands  for 
farming  or  grazing  purposes  should  be  ex- 
ecuted and  brought  to  his  attention,  indicat- 
ing the  terms  and  conditions  which  should  be 
embodied  in  the  leases  for  the  protection  of 
the  Indian  lessors,  and  informing  intending 
lessors  and  lessees  that  where  the  regula- 
tions were  not  complied  with  the  leases 
would  not  be  approved. 

The  defendants  (appellants  here)  are  en- 
gaged in  procuring  leases  of  Osage  lands  for 
farming  and  grazing  purposes,  especially  the 
latter.  At  times  the  leases  are  procured  for 
their  own  benefit  and  at  other  times  in  the 
interest  of  cattlemen  who  desire  and  need 
large  pastures.  Where  cattlemen  are  to  be 
the  beneficiaries,  the  defendants  often  take 
the  leases  in  their  own  names  and  agree  to 
protect  the  cattlemen  against  claims  for  tres- 
pass or  damage.    Some  of  the  leases  are  for| 


homesteads,  others  for  surplus  lands.  Some 
are  procured  from  adult  allottees,  or  adult 
heirs  of  allottees,  having  certificates  of  com- 
petency, and  some  from  like  allottees  or  heirs 
where  no  such  certificate  has  been  issued. 
Others  are  obtained  from  parents  or  legal 
guardians  of  minor  allottees  or  minor  heirs, 
and  still  others  from  devisees  holding  under 
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wills  approved  by  the  ^Secretary  of  the  Intc^ 
rior.  Many  of  the  leases  are  for  restricted 
lands  and  yet  are  taken  without  conforming 
to  the  regulations  and  without  obtaining  the 
Secretary's  approval.  But  notwithstanding 
this,  the  defendants  proceed  to  use  the  lands 
for  grazing  purposes,  or  to  enable  others  to 
do  so,  as  if  the  leases  were  properly  obtained. 
The  failure  to  conform  to  the  statute  and  the 
regulations  is  not  accidental,  hut  Intentional 
and  persistent. 

[1-8]  The  right  of  the  United  States  to 
maintain  the  suit,  although  challenged  by  the 
defendants,  is  not  debatable.  The  Osagea 
have  not  been  fully  emancipated,  but  are  still 
wards  of  the  United  States.  The  restrictionfl 
on  the  disposal  and  leasing  of  their  allot- 
ments constitute  an  important  part  of  the 
plan  whereby  they  are  being  conducted  from 
a  state  of  tribal  dependence  to  one  of  indi- 
vidual independence  and  responsibility;  and 
outsiders,  such  as  the  defendants,  are  bound 
to  respect  the  restrictions  quite  as  much  as 
are  the  allottees  and  their  heirs.  Authority 
to  enforce  them,  like  the  power  to  impose 
them,  is  an  incident  of  the  guardianship  of 
the  United  States.  That  relation  and  the 
obligations  arising  therefrom  enable  the 
United  States  to  maintain  the  suit,  notwith- 
standing it  is  without  pecuniary  interest  in 
the  relief  sought  Heckman  v.  United  States, 
224  U.  S.  413,  437-442,  82  Sup.  Ct  424,  66  L. 
Ed.  820;  United  States  v.  New  Orleans  Pa- 
cific Ry.  Co.,  248  U.  S.  507,  518,  39  Sup.  Ct 
175,  63  L.  Ed.  388;  United  States  v.  Osage 
County.  251  U.  S.  128,  133,  40  Sup.  Ct  100, 
64  L.  Ed.  184.  And  see  Causey  v.  United 
States,  240  U.  S.  399,  402,  36  Sup.  Ct  365, 
60  L.  Ed.  711. 

[4]  It  is  insistently  urged  that  the  regula- 
tions adopted  and  promulgated  by  the  Secre- 
tary of  the  Interior  are  void  and  of  no  effect, 
and  therefore  that  no  right  to  relief  can  be 
predicated  upon  the  defendants'  disregard 
of  them.  The  argument  advanced  is  that  the 
leasing  provision  says  nothing  about  regula- 
tions; that  the  clause  "subject  only  to  the 
approval  of  the  Secretary  of  the  Interior^ 
makes  strongly  against  any  regulations; 
that  what  is  intended  is  to  leave  the  Indian 
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free  to  lease  in  his  own  way  and  on  his  *own 
terms,  subject  to  the  Secretary's  approval  or 
disapproval  of  the  lease  after  it  is  given;  and 
that  the  regulations,  as  adopted  and  promul- 
gated, unwarrantably  interfere  with  this 
freedom  of  action.  In  our  opinion  the  in- 
sistence is  not  tenable,  and  for  the  following 
reasons : 
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The  fact  that  the  leashig  proyision  says   the  main  the  action  of  both  courts  below  was 


nothing  abont  regulations  Is  not  Important, 
for  section  12  plainly  enables  the  Secretary 
to  employ  any  necessary  means  to  carry  that 
provision  into  effect.  And,  even  without  sec- 
tion 12,  power  to  make  regulations  suitable 
to  that  end  and  consistent  with  the  act  would 
be  implied.  United  States  v.  Bailey,  9  Pet 
238,  254,  255,  9  L.  Bd.  113. 

The  need  for  some  regulations  is  obvious. 
The  Osages  among  whom  the  lands  were  di- 
vided number  about  2,000  and  each  member 
received  an  aggregate  of  approximately  660 
acres,  often  in  scattered  tracts.  All  the 
lands  were  restricted  in  the  beginning  and 
most  of  them  probably  will  remain  so  for 
several  years.  The  leases  are  subjected  to 
the  Secretary's  approval  or  disapproval  to 
the  end  that  the  allottees  and  their  heirs  may 
be  protected  from  their  own  improvidence 
and  from  overreaching  by  others.  Both  the 
lands  and  the  Indians  are  remote  from  the 
seat  of  government,  and  without  some  gen- 
eral and  authoritative  rules  for  the  guidance 
of  intending  lessors  and  lessees  it  is  certain 
that  improvident  and  ill-advised  leases  would 
be  given  and  multiplied  in  a  way  which 
would  confuse  and  embarrass  the  Indians 
and  greatly  enhance  the  difficulties  attending 
the  Secretary's  supervision. 

We  find  nothing  in  the  leasing  provision 
indicating  that  no  regulations  are  intended. 
True,  the  concluding  proviso  declares  that 
"all  leases  given  on  said  lands  for  the  benefit 
of  individual  members  of  the  tribe  entitled 
thereto,  or  for  their  heirs,  shall  be  subject 
only  to  the  approval  of  the  Secretary  of  the 
Interior."  But  this  means,  as  the  context 
and  other  parts  of  the  act  show,  that  leases 
given  on  restricted  lands  for  the  benefit  of 
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individual  allottees,  or  *their  heirs,  and  not 
for  the  benefit  of  the  tribe,  shall  be  subject 
to  the  approval  of  the  Secretary  of  the  In- 
terior, but  need  not  have  the  sanction  of  the 
tribal  counclL  The  word  "only,"  on  which 
the  defendants  place  much  emphasis,  merely 
aids  in  marking  an  Intended  distinction  be- 
tween leases  given  for  the  benefit  of  Individ- 
uals and  those  given  for  the  benefit  of  the 
tribe — the  latter,  as  section  8  shows,  needing 
the  sanction  of  the  tribal  council  as  well  as 
the  approval  of  the  Secretary  of  the  Interior. 

Without  doubt  the  regulations  prescribed 
operate  to  restrain  the  Indian  from  leasing 
in  his  own  way  and  on  his  own  terms,  but 
this  is  not  a  valid  objection.  If  there  were 
no  regulations,  the  disapproval  of  a  lease  sat- 
isfactory to  him  would  work  a  like  restraint 
Manifestly  some  restraint  is  Intended,  for 
the  leasing  provision  does  not  permit  the  In- 
dian to  lease  as  he  pleases,  but  only  with  the 
Secretary's  approval. 

The  regulations  appear  to  be  consistent 
with  the  statute,  appropriate  to  its  execution, 
and  in  themselves  reasonable. 

It  follows  from  what  has  been  said  that  in 


correct;  that  is  to  say,  the  defendants  were 
properly  enjoined  from  asserting  or  exercis- 
ing any  right  under  leases  of  restricted  lands 
given  by  Individual  Osages  .without  the  ap- 
proval of  the  Secretary  of  the  Interior,  and 
from  negotiating  or  procuring  other  leasesi 
of  the  same  class  without  c(mformlng  to  the 
regulations  prescribed. 

Several  questions  relating  to  particular 
leases  or  lands  remain  to  be  noticed. 

[6]  The  defendants  have  leases  of  restrict- 
ed lands,  belonging  to  minor  allottees  or  mi- 
nor heirs,  which  were  given  by  guardians 
with  the  sanction  of  the  local  courts  in  which 
the  guardianships  were  pending,  but  were  not 
approved  by  the  Secretary  of  the  Interior. 
The  District  Court  ruled  that  the  Secretary's 
approval  was  not  required  and  the  Circuit 
Court  of  Appeals  held  to  the  contrary.    We 

•578 

take  the  latter  *vlew.  It  is  supported  by  the 
comprehensive  words  of  the  concluding  pro- 
viso of  the  leasing  provision  and  is  strength- 
ened by  the  second  qualification  found  in  sec- 
tion 3  of  the  amendatory  Act  of  1012,  under 
which  the  local  courts  obtain  probate  juris- 
diction over  the  property  of  such  minors,  and 
by  the  proviso  in  section  6  of  that  act  relat* 
ing  to  the  partition  of  inherited  lands. 

[I]  Some  of  the  defendants'  leases  of  r^ 
strlcted  lands  were  given  by  parents  on  be- 
half of  minor  allottees  or  minor  heirs — on» 
of  the  parents  having  a  certificate  of  compe- 
tency and  the  other  being  of  white  blood  and 
not  a  member  of  the  tribe.  Both  courts  ruled 
that  the  Secretary's  approval  was  essential, 
and  rightly  so,  as  we  think.  In  giving  such 
leases  the  parents  act  for  the  child,  not  for 
themselves,  and  ai^roval  by  the  Secretary 
is  required  by  reason  of  the  child's  status, 
as  would  be  true  if  the  lease  were  given  by 
a  guardian. 

[7]  One  of  the  leases  held  by  the  defend- 
ants is  for  lands  which,  in  the  course  of  the 
division,  were  selected  and  allotted  in  the 
right  of  a  meml)er  then  deceased.  Under  the 
statute  the  lands  passed  to  the  member's 
heirs  and  the  lease  was  procured  from  them. 
They  are  members  and  without  certificates 
of  competency.  The  lease  has  not  been  ap« 
proved  by  the  Secretary.  Both  courts  re- 
garded the  lands  as  restricted  and  the  lease 
as  requiring  the  Secretary's  approval.  That 
view  has  since  be^i  sustained  by  us  in  Ken- 
ney  v.  Miles,  250  U.  S.  58,  30  Sup.  Ot  417, 
63  L.  Ed.  841. 

[8, 9]  Two  leases,  not  approved  by  the  Sec- 
retary, are  for  lands  which  passed  to  devi- 
sees under  wills  approved  by  that  officer  and 
duly  admitted  to  probate.  Both  testators 
were  adult  members  of  the  tribe,  not  men- 
tally Incompetent.  One  was  an  allottee  and 
the  other  the  sole  heir  of  a  deceased  allottee. 
In  their  hands  the  lands  were  restricted. 
The  defendants  insist  that  under  the  approv- 
ed wills  the  lands  passed  to  the  devlseuB 
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freed  from  the  restrictloiis.  If  so,  the  leas- 
es did  not  require  the  Secretary's  approval. 
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Both  ^courts  held  that  the  lands  continued  to 
be  restricted.  The  question  is  not  free  from 
difficulty,  bnt  we  think  It  must  be  ruled  the 
other  .way.  Strictly  speaking  a  devisee  takes 
under  the  will  as  an  instrument  of  convey- 
ance, and  not  by  descent  as  an  heir.  This 
form  of  alienation  was  within  the  restriction 
imposed  by  the  Act  of  1906,  Taylor  v.  Parker, 
235  U.  S.  42,  35  Sup.  Ct  22,  59  L.  Ed.  137, 
but  the  amendatory  Act  of  1912  relaxed  the 
restriction  by  declaring: 

"Sec.  8.  That  any  adult  member  of  the  Osage 
Tribe  of  Indians  not  mentally  iDCompetent  may 
dispose  of  any  or  all  of  his  estate,  real,  per- 
sonal, or  mixed,  including  trust  funds,  from 
which  restrictions  as  to  alienation  have  not 
been  removed,  by  will,  in  accordance  with  the 
laws  of  the  state  of  Oklahoma:  Provided,  that 
no  such  will  shall  be  admitted  to  probate  or 
have  any  validity  unless  approved  before  or 
after  the  death  of  the  testator  by  the  Secretary 
of  the  Interior." 

This  provision  is  broadly  written,  is  in 
terms  applicable  to  restricted  lands  and 
funds,  apd  enables  the  Indian  to  dispose  of 
all  or  anjr  part  ol  his  estate  by  will,  in  ac- 
cordance with  the  state  law,  if  his  will  be  ap- 
proved bf  the  Secretary.  True,  it  does  not 
say  that  a  disposal  by  an  approved  will  shall 
put  an  end  to  existing  restrictions,  but  that 
Is  an  acmlssible,  if  not  the  necessary,  con- 
clusion j'rom  its  words.  After  its  enactment 
the  Secretary  of  the  Interior  construed  it  as 
having  that  meaning,  and  It  was  administer- 
ed accoixiingly  in  that  department  up  to  the 
time  of  this  suit.  And  that  Congress  intend- 
ed it  should  have  that  meaning  is  at  least  in- 
ferable from  a  general  act  of  the  next  ses- 
sion respecting  wills  by  Indian  allottees  and 
their  approval  by  the  Secretary  (chapter  55, 
37  Stat  078  [Comp.  St  §  42281) ;  for  that  act, 
while  piovlding  that  "the  approval  of  the 
will  and  the  death  of  the  testator  shall  not 
operate  to  terminate  the  trust  or  restrictive 
period,"  expressly  excepted  the  Osages  from 
Its  reach.  These  matters  apparently  were 
not  brought  to  the  attention  of  the  courts  be- 
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low.  We  regard  them  as  of  suffl*cient  weiglit 
to  put  the  question  at  rest.  In  one  of  the 
wills  the  testator  attempted  to  Impose  an  in- 
definite restraint  on  the  devisee's  right  to 
alienate  the  land;  but,  whether  the  attempt 
be  tested  by  the  common  law  or  by  the  local 
statutes,  it  plainly  was  of  no  effect  We  mod- 
ify the  decree  by  excluding  this  class  of  leas- 
es from  the  injunction. 


[1 0]  Some  of  the  leases  are  for  lands  which 
were  purchased  by  the  lessors  after  the  lands 
in  regular  course  had  become  unrestricted. 
Because  the  lessors  were  members  of  the 
tribe  and  without  certificates  of  competency 
the  Circuit  Court  of  Appeals  held  that  the 
leases  were  subject  to  the  Secretary's  approv- 
al. The  District  Court  had  held  the  other 
way.  We  thinl£  the  District  Court  was  right. 
There  Is  no  provision  in  the  Act  of  1906  or 
that  of  1912  which  reimposes  restrictions 
after  they  have  been  removed,  or  which  sub- 
jects to  restric*"ions  all  lands,  however  ac- 
quired, which  a  member  without  a  certificate 
of  competency  may  own.  See  McCurdy  v. 
United  States,  246  U.  S.  263,  38  Sup.  Ct.  289, 
62  L.  Ed.  706.  The  restrictions  reach  such 
lands  only  as  were  allotted  to  the  member  or 
were  inlierited  by  him  from  another  in  whose 
hands  they  were  restricted.  Many  members 
who  are  without  certificates  of  competency 
have  incomes  and  property  which  they  are 
free  to  deal  with  as  they  choose.  Some  have 
purchased  from  white  men  having  full  title 
and  an  undoubted  right  to  sell.  See  Levin- 
dale  Lead  Co.  v.  Coleman,  241  U.  S.  432,  36 
Sup.  Ct.  644.  60  L.  Ed.  1080.  As  to  this  class 
of  leases  we  so  modify  the  decree  that  the  in- 
junction shall  not  include  them. 

[11,121  Through  purchases  or  leases  from 
heirs  who  have  certificates  of  competency,  or 
are  white  men  and  not  members  of  the  tribe, 
the  defendants  have  come  lawfully  to  own, 
or  have  leases  of,  undivided  interests  in  par- 
ticular lands  the  remaining  interests  in 
which  continue  to  be  restricted ;  and  the  de- 
fendants are  using  or  exerting  control  over 
these  lands  to  the  exclusion  of  the  Indian 
owners  of  the  restricted  interests.  This  use 
or  control  is  colorably  based  on  unapproved 
leases  and  other  forms  of  consent  given  by 
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♦the  other  owners  which  are  without  legal 
sanction.  Both  courts  rightly  condemned 
these  acts  and  portions  of  the  injunction  are 
directed  against  them.  But  as  to  some  of  the 
lands  the  injunction  is  open  to  an  objection 
which  the  defendants  urge  against  It,  In  that 
it  prohibits  them  from  "in  any  manner  deal- 
ing with  said  lands,  or  any  part  thereof, 
without  the  consent  of  the  Secretary  of  the 
Interior."  This  prohibition  would  prevent 
them  from  selling  their  unrestricted  inter- 
ests, although  that  may  not  have  been  intend- 
ed. It  should  be  confined  to  the  restricted 
undivided  interests  of  the  Indian  owners; 
and  we  modify  the  decree  accordingly. 

Subject  to  the  modifications  here  made  tbe 
decree  is  afiirmed. 

Decree  modified  and  aflSrmed. 
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I.  Monopolies  ^=s>24 (2)— Evidence  held  not  to 
Justify  injunction  against  sale  of  mining  prop- 
erty as  attempt  to  monopolize. 

Evidence  that  a  corporation  produced  only 
22  per  cent,  of  the  copper  produced  in  the  Unit- 
ed States,  without  any  showing  of  the  world 
production,  that  the  price  of  copper  had  great- 
ly fluctuated  all  during  the  corporation's  exist- 
ence, so  that  control  of  prices  by  it  was  not 
established,  and  that  it  had  not  restricted  the 
output,  does  not  show  that  the  corporation 
constituted  a  combination  to  monopolize,  which 
would  authorize  an  injunction  against  a  pur- 
chase of  additional  mining  property  by  it  un- 
der Clayton  Act,  §  16  (Comp.  St  S  8835o). 


(41 8up.ct.) 

5.  Corporations  ^=»3 1  a— Transactions  between 
corporations  having  common  directors  must 
be  proved  fair. 

The  relation  of  directors  to  corporations 
is  of  such  a  fiduciary  nature  that  transactions 
between  boards  having  common  members  are 
regarded  as  jealously  by  the  law  as  are  personal 
dealings  between  a  director  and  a  corporation, 
especially  where  a  common  director  is  domi- 
nating in  influence  or  in  character;  and,  where 
the  fairness  of  such  transactions  is  challenged, 
the  burden  is  on  those  who  would  maintain 
them  to  show  their  entire  fairness  and  full  ade- 
quacy of  consideration  for  any  sale  involved 
therein. 


2.  Corporations  ^=»  1 82— Majority  stockholders 
of  solvent  corporation  which  cannot  transact 
its  business  may  sell  assets. 

Though,  as  a  general  rule,  the  majority 
stockholders  of  a  corporation  cannot  sell  all  its 
property  over  the  protest  of  minority  stock- 
holders, they  have  authority  to  make  such  sale 
when  it  appears  that  the  corporation,  though 
not  insolvent  in  the  commercial  sense  is  una- 
ble to  continue  the  business  for  which  it  was 
organized,  because  it  has  proved  unprofitable 
and  there  is  no  reasonable  prospect  that  it  can 
obtain  the  money  necessary  to  pay  its  debts 
and  continue  its  business. 

3.  Mines  and  minerals  ^=9|04  —  Conditions 
held  to  authorize  sale  of  mining  property  by 
majority  stockholders. 

Where  a  mining  company  had  been  engaged 
chiefly  in  mining  silver,  which  had  become  un- 
profitable, and  for  years  its  only  business  had 
been  leasing  limited  parts  of  its  mines,  from 
which  it  obtained  insufficient  revenue  even  to 
pay  its  limited  expenses,  and  had  incurred  debts 
which  it  had  no  resources  to  pay  except  by  sale 
of  its  mining  property,  which  had  a  large  spec- 
ulative value,  the  conditions  authorized  the 
majority  stockholders  to  sell  the  mining  prop- 
erty of  the  corporation  over  the  protest  of  the 
minority  stockholders. 

4k  Corporations  ^=»  1 82— Sale  of  property  for 
stock  having  market  value  equivalent  to  sale 
for  money. 

Though  the  majority  stockholders  of  a  cor- 
poration cannot  sell  all  the  corporation's  prop- 
erty over  the  protest  of  the  minority  stock- 
holders except  for  a  money  consideration,  since 
the  minority  cannot  be  lawfully  compelled  to 
accept  a  change  of  investment  made  for  them 
by  others,  a  sale  of  the  property  for  stock  in 
another  corporation,  which  has  a  wide  and  gen- 
eral market  and  can  be  converted  into  cash 
at  any  general  m:%&'ket,  is  equivalent  to  a  sale 
for  cash  at  the  market  value  of  the  stock  re- 
ceived, i 


6.  Appeal  and  error  ^=» 1 094 (I)— Concurrent 
findings  In  equity  by  two  courts  accepted,  un- 
less oleariy  erroneous. 

In  a  suit  in  equity,  a  concurrent  finding  by 
two  courts  on  a  question  of  fact  will  be  ac- 
cepted by  the  Supreme  Court,  unless  it  be 
clear  that  it  is  erroneous. 

7.  Corporations  <©=» 1 89 (1 3)— Collusive  sale  by 
one  corporation  to  another  for  Inadequate 
price  cannot  be  affirmed,  because  better  bid 
was  not  made  at  public  sale. 

Where  the  court  found  that  a  sale  by  one 
corporation  to  another  which  had  a  common 
controlling  director  was  made  for  an  inadequate 
consideration,  it  could  not  direct  a  public  sale 
of  the  property,  and  thereafter  confirm  the 
original  sale  because  no  better  bid  was  re- 
ceived at  such  sale,  since  the  amount  of  the 
bid  at  a  public  sale  is  not  a  measure  of  the 
value  of  property,  and  especially  since  there 
was  no  support  in  the  pleadings  for  an  order 
to  sell  the  property  on  terms  other  than  those 
agreed  on. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 

Suit  by  Peter  Geddes  and  others  against 
Anaconda  Copper  Mining  Company  and  oth- 
ers, to  set  aside  a  sale  of  mining  property  by 
the  corporation,  in  which  plaintiffs  were  mi- 
nority stockholders.  A  decree  of  the  District 
Court  confirming  the  sale  (222  Fed.  129)  was 
affirmed  by  the  Circuit  Court  of  Appeals 
(245  Fed.  225, 157  C.  C.  A.  417),  and  complain- 
ants appeal.    Reversed  and  remanded. 
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•Messrs.  Thomas  J.  Walsh  and  0.  B.  Nolan, 
both  of  Helena,  Mont,  for  appellants. 

Messrs.  W.  B.  Rodgers,  of  Butte,  Mont., 
and  L.  O.  Evans,  of  Butte,  Mont,  for  ap- 
pellees. 

Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court 

With  formalities,  which  are  not  assailed, 
a  special  meeting  of  the  stockholders  of  the 
Alice  Gold  &  Silver  Mining  Company,  by  res- 
olution, ratified  a  contract  In  writing  there- 
tofore authorized  by  the  board  of  directors 
and  executed  by  the  officers  of  the  compan:^ 
for  the  sale  to  the  Anaconda  Copper  Mining 
Company  of  all  the  property,  of  every  kind, 
of  the  Alice  Company.    The  officers  were  au- 


e^For  other  cases  see  same  topic  and  KBY-N(7MBBR  in  all  Key-Numbered  DigestJ  and  Indexes 
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thorized  and  directed  to  execute  sncb  deeds 
and  assignments  as  should  be  necessary  to 
complete  the  sale,  and  a  deed  In  form  con- 
veying all  of  the  Alice  property  to  the  An- 
aconda Company  was  executed  and  delivered 
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by  *them  on  May  31, 1910.  The  consideration, 
30,000  shares  of  the  capital  stock  of  the  An- 
aconda Company,  was  paid,  and  the  pur- 
chaser took  possession  of  the  property. 

Almost  a  year  later,  on  April  16,  1911,  at 
a  special  meeting  of  the  stockholders  of  the 
Alice  Company  a  resolution  was  adopted,  by 
the  vote  of  more  than  two-thirds  of  the  is- 
sued capital  stock,  in  favor  of  dissolving  the 
corporation,  and  the  board  of  directors  was 
authorized  to  take  the  court  action  prescribed 
by  the  laws  of  Utah,  under  which  the  com- 
pany was  organized,  to  accomplish  such  disso- 
lution. Suit  for  this  purpose  was  instituted 
in  the  appropriate  state  court 

On  November  6, 1911,  five  months  after  the 
resolution  in  favor  of  dissolution  was  adopt- 
ed, the  bill  in  this  case  was  filed  by  minority 
stockholders,  praying  for  a  decree,  that  the 
deed  of  May  31,  1910,  be  declared  void,  that 
it  be  delivered  up  and  canceled,  that  the 
consideration  for  it  be  returned  to  the  Ana- 
conda Company,  and  that  all  court  proceed- 
ings to  dissolve  the  Alice  Company  be  stayed 
pending  final  decree  in  the  case.  The  Dis- 
trict Court  approved  and  confirmed  the  sale, 
and  its  decree  was  affirmed  by  the  Circuit 
Court  of  Appeals.  The  case  is  here  on  ap- 
peaL 

The  appellants  claimed  in  the  courts  below 
and  argue  here  that  the  sale  was  voidable 
for  four  reasons,  viz.: 

(1)  Because  the  purchase  was. made  in  pur- 
suit of  the  purpose  of  the  Amalgamated  Cop- 
per Company  and  the  Anaconda  Company  to 
monopolize  the  production  of  copper  in  the 
Butte  Camp  and  to  restrain  the  sale  of  it  in 
interstate  conuneroe  and  in  the  markets  of 
the  world,  in  violation  of  the  Sherman  Anti- 
Trust  Act ; 

(2)  Because  the  owners  of  less  than  all  of 
the  capital  stock  of  the  Alice  Company  could 
not  authorize  the  sale  of  all  of  the  property 
of  the  corporation  over  the  protest  of  owners 
of  a  minority  of  the  stock ; 
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*(3)  Because  the  Alice  Company  could  not 
lawfully  acquire  stock  in  another  corpora- 
tion ;   and 

(4)  Because  the  sale  was  negotiated  by  two 
boards  of  directors,  with  a  common  member- 
ship, and  for  an  inadequate  consideration. 

We  shall  consider  these  claims  In  the  order 
stated. 

With  respect  to  the  first  contention.  It 
IS  now  the  settled  law  that  the  remedies 
provided  by  the  Anti-Trust  Act  of  1890  (Comp. 
St  Sf  8820-8823,  8827-8830)  for  enforcing  the 
rights  created  by  it  are  exclusive,  and  there- 
fore, looking  only  to  that  act,  a  syit,  such 
as  we  have  here,  would  not  now  be  enter- 
tained. Wilder  v.  Corn  Products  Refining 
Co.,  236  .U.  S.  165,  174,  35  B\x0.  Ct  398,  59 


L.  Ed.  620,  Ann.  Cas.  1916A,  118;  Paine 
Lumber  Co.  v.  Neal,  244  U.  S.  459,  471,  37 
Sup.  Ct  718,  61  L.  Ed.  1256;  United  States 
V.  Babcock,  250  U.  S.  328,  331,  39  Sup.  Ct 
464,  63  L.  Ed.  1011.  But  the  law  has  become 
thus  settled  since  this  svflt  was  commenced 
in  1911,  and  the  lower  courts,  upon  the  al- 
legations in  the  bill,  properly  assumed  Juris- 
diction and  disposed  of  the  case.  Busch  ▼. 
Jones,  184  U.  S.  598,  599,  22  Sup.  Ct  511, 
46  L.  Ed.  707;  Clark  v.  Wooster,  119  U.  S. 
322,  326,  7  Sup.  Ct  217,  30  L.  Ed.  392. 

It  is,  however,  argued  that  section  16  of 
the  aayton  Act  (38  Stat  730,  737  [Comp. 
St  i  88350]),  passed  in  1914,  was  intended 
to,  and  does,  modi^  the  prior  law,  as  de- 
clared by  this  court,  and,  since  our  decision 
will  result  in  remanding  the  cause  to  the 
lower  court,  we  shall  consider  its  bearing 
upon  the  case. 

The  applicable  provision  of  the  Clayton  Act 
is  as  follows: 

"Sec.  16.  That  any  person  •  •  •  shaU  be 
entitled  to  sue  for  and  have  injunctive  relief, 
in  any  court  of  the  United  States  having  Ju- 
risdiction over  the  parties,  against  threatened 
loss  or  damage  by  a  violation  of  the  anti-tnut 
laws  *  *  *  when  and  under  the  same  condi- 
tions and  principles  as  injunctive  relief  against 
threatened  conduct  that  will  cause  loss  or 
damage  is  granted  by  courts  ot  equity,  under 
the  rules  governing  such  proceedings.    *    •    •  »* 

The  contention  of  the  appellants  is  that 
they  will  suffer  irreparable  loss  by  the  sale 
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of  the  Alice  properties  to  the  ^Anaconda 
Company,  and  that  the  sale  should  therefore 
be  enjoined  because  that  company  and  the 
Amalgamated  Copper  Company  constitute  a 
combination  in  restraint  of  interstate  com- 
merce within  the  prohibitions  of  the  Sher- 
man Anti-Trust  Act 

The  Amalgamated  Copper  Company,  or- 
ganized in  1899,  is  a  holding  company,  and 
in  1911,  when  this  case  was  commenced.  It 
controlled  by  capital  stock  ownership  the 
Anaconda  Company  which,  in  turn,  held 
the  title  to  the  physical  property  which  had 
been  owned  by  other  corporations,  the  union 
of  which  in  this  nuinner  in  the  Amalgamated 
and  Anaconda  Companies  constituted  the 
alleged  imlawful  combination  in  restraint 
of  interstate  trade  or  commerce. 

The  evidence  in  the  case  renders  it  prob- 
able, that  the  promoters  of  the  Amalgamated 
Company,  when  it  was  organized  in  1899, 
entertained  schemes  or  dreams  of  controlling 
the  supply  and  price  of  copper  In  the  inter- 
state markets  of  this  country  and  In  the 
markets  of  the  world,  and  that  they  did  what 
they  could  to  make  that  company  rich  and 
powerful. 

But  we  are  dealing  with  the  Anaconda 
Company  as  it  was  in  1911  and  with  the 
extent  to  which  its  control  of  production  and 
of  prices  appears  in  the  record  before  us. 

There  is  evidence  that  the  total  production 
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of  copper  In  tbe  United  States  and  Alaska 
In  1899,  was  681  million  pounds,  and  of  the 
Anaconda  Company  1  million  pounds  (prob- 
ably an  error,  100  million  pounds  being  In- 
tended); but  the  total  production  of  the 
world  at  that  time  is  nowhere  stated.  The 
production  in  the  United  States  In  1910,  the 
year  before  the  suit  was  brought,  was  1,086 
million  pounds,  and  of  this  the  Butte  Gamp, 
in  which  there  were  several  mines  other 
than  those  of  defendants,  produced  238  mil- 
lion pounds,  or  approximately  22  per  cent 
Here  again  there  is  no  statement  as  to  the 
total  production  of  the  world  for  that  year. 
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[1]  •Whatever  the  fact  may  have  been,  it  is 
obvious  that  from  such  evidence  as  this  it  is 
not  possible  to  determine  to  what,  if  to  any 
substantial  extent,  the  defendants  restrained 
or  monopolized  the  production  of  copper  in 
the  United  States,  much  less  in  the  world. 

The  evidence  with  respect  to  price  con- 
trol, although  meager,  is  more  definite.  The 
average  price  of  copper  in  1S99,  the  year 
before  the  Amalgamated  Copper  Company 
was  organized,  was  17.6  per  pound ;  in  1900 
it  was  16.1 ;  in  1902,  11.6 ;  in  1904,  12.8 ;  in 
1907,  20 ;  in  1908,  18 ;  in  1909,  12.98 ;  1912, 
16;  and  in  1913,  the  last  year  for  which  the 
price  is  given,  15  cents. 

It  is  obviously  impossible  to  say  that  these 
fluctuating  prices  prove  monopolistic  control 
of  the  price  of  copper  by  the  defendants. 

No  claim  is  made  that  the  Anaconda  Com- 
pany restrained  or  restricted  the  production 
of  copper,  but  so  far  as  there  is  any  evidence 
at  all  upon  the  subject  it  is  to  the  effect  that 
it  maintained  and  perhaps  increased  the 
production  in  the  Butte  Camp. 

Upon  the  case  here  made  by  the  evidence 
it  is  impossible  to  conclude  that  the  defend- 
ants constituted  In  1911  such  a  combination, 
within  the  terms  of  the  Anti-Trust  Act,  as 
would  Justify  the  granting  of  an  injunction 
to  the  plaintiffs  even  under  the  provisions  of 
section  16  of  the  Clayton  Act,  which  we  have 
quoted. 

The  decree  of  the  lower  courts  as  to  this 
first  claim  must  be  affirmed. 

[2]  The  second  contention  Is  that  the  own- 
ers of  less  than  all  of  the  capital  stock  of 
the  Alice  Company  could  not  authorize  the 
sale  of  all  of  the  property  of  the  corporation 
over  the  protest  of  owners  of  a  minority  of 
the  stoc]^. 

It  is,  of  coarse,  a  general  rule  of  law  that, 
in  the  absence  of  special  authority  so  to  do, 
the  owners  of  a  majority  of  the  stodc  of  a 
corporation  have  not  the  power  to  authorize 
the  directors  to  sell  all  of  the  property  of  the 
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company  and  •thereby  abandon  the  enterprise 
for  which  it  was  organized.  But  to  this 
rule  there  is  an  exception,  as  well  established 
as  the  rule  itself,  viz.  that  when,  from  any 
cause,  the  business  of  a  corporation,  not 
charged  with  duties  to  the  public,  has  proved 


so  unprofitable  that  there  Is  no  reasonable 
prospect  of  conducting  the  business  in  the 
future  without  loss,  or  when  the  corporation 
has  not,  and  cannot  obtain,  the  money  neces- 
sary to  pay  its  debts  and  to  continue  the 
business  for  which  it  was  organized,  even 
though  it  may  not  be  insolvent  in  the  com- 
mercial sense,  the  owners  of  a  ma^rity  of 
the  capital  stock,  in  their  judgment  and  dis- 
cretion exercised  in  good  faith,  may  author- 
ize the  sale  of  all  the  property  of  the  com- 
pany for  an  adequate  consideration,  and  dis- 
tribute among  the  stockholders  what  remains 
of  the  proceeds  after  the  payment  of  its 
debts,  even  over  the  objection  of  the  owners 
of  the  minority  of  such  stock.  Thompson  on 
Corporations  (2d  Ed.)  §§  2424-2429;  Noyes 
on  Intercorporate  Relations,  f  111 ;  Cook  on 
Corporations  (7th  Ed.)  f  670,  p.  217,  note. 

The  rule  that  owners  of  a  majority  of  the 
stock  may  not  authorize  the  sale  of  all  of  the 
property  of  a  going  and  not  unprofitable 
company  rests  upon  the  principle  that  exer- 
cise of  such  power  would  defeat  the  Implied 
contract  among  the  stockholders  to  pursue 
the  purpose  for  which  it  was  chartered. 
But  this  principle  fails  of  application  when 
a  business,  unsuccessful  from  whatever 
cause,  is  suspended  without  prospect  of  re- 
vival, and  the  law  recognizes  that  imder  such 
conditions  the  majority  stockholders  have 
rights  as  well  as  the  minority,  and  that  it 
should  not  require  the  former  to  remain  pow- 
erless until  the  creeping  paralysis  of  inactiv- 
ity shall  have  destroyed  the  investment  of 
both. 

[3]  The  case  before  us  is  a  typical  one 
for  the  application  of  this  exception  to  the 
general  rule.  The  Alice  Company  was  or- 
ganized in  1880,  under  the  general  incorpo- 
ration laws  of  the  then  territory  of  Utah, 
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with  authority  •to  buy,  sell,  lease,  hold,  own 
and  operate  mines,  mining  claims,  etc.,  with 
manjy  enumerated  incidental  powers.  It 
acquired  the  mining  properties  in  contro- 
versy in  this  case  and  conducted  prosper- 
ously the  mining  chiefiy  of  silver  ores  until 
1893,  when  its  business  ceased  to  be  profit- 
able and  was  suspended.  Extensive  shafts 
and  imderground  workings  were  permitted 
to  fill  with  water  and  for  17  years  before  the 
sale  the  only  business  done  by  the  company 
was  leasing  the  upper  workings  of  the  old 
mines,  and  limited  parts  of  the  surface  for 
shallow  workings,  to  "tributors,"  who  oper- 
ated in  such  a  small  way  that,  although  the 
expenses  of  the  company,  chiefly  for  care- 
takers, were  very  small,  its  income  was  less, 
so  that  when  the  sale  was  made  an  indebted- 
ness of  about  $35,0(X)  had  accumulated.  The 
stock  of  the  company  was  nonassessable,  it 
had  no  resources  but  the  real  estate  which 
was  sold  to  the  Anaconda  Company,  and  the 
evidence  is  clear  that  to  reopen  and  operate 
the  mines  on  its  property,  or  to  open  new 
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in  lues,  would  have  been  very  expensive  and 
the  prospect  of  profitable  operation  of  them 
wholly  problematical.  Although  Its  proper- 
ties had  a  large  speculative  value,  and  there- 
fore the  company  cannot  be  said  to  have 
been  Insolvent,  yet  It  must  be  accepted  as 
established  by  the  evidence  that  there  was 
no  reasonable  prospect  of  the  company  being 
able  to  profitably  resume  the  mining  business 
for  which  It  was  incorporated,  and  that  tlie 
only  way  in  which  the  stockholders  could 
realize  anything  from  their  Investment  was 
by  sale  of  its  property.  Under  such  circum- 
stances as  these  the  sale  of  all  of  the  prop- 
erty of  the  company,  if  authorized,  in  good 
faith  and  for  an  adequate  consideration,  by 
the  owners  of  a  majority  of  the  stock  would 
be  a  valid  sale,  which  could  not  be  defeated 
or  set  aside  by  the  minority  stockholders. 

[4]  It  is  next  argued  that  the  sale  here  In 
controversy  is  void  for  the  reason  that  the 
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Alice  Company  could  *not  lawtully  acquire 
and  hold  title  to  the  stock  In  the  Anaconda 
Company,  In  which  the  consideration  for  the 
sale  was  paid. 

Here  again  the  general  rule  Is  that  while, 
under  the  circumstances  of  this  case,  a  »ale 
of  all  of  the  property  of  a  corporation  cc  M 
be  authorized  by  the  owners  of  less  than  all 
of  the  stock  for  an  adequate  considerat  on, 
it  must  be  for  money  only,  for  the  reason 
that  the  minority  stockholders  may  not  law- 
fully be  compelled  to  accept  a  change  oil  in- 
vestment made  for  them  by  others,  v.  to 
elect  betw^een  losing  their  interests  or  en- 
tering a  new  company. 

But  It  has  been  suggested  that  this  rule, 
also,  should  be  subject  to  the  exception  that 
when  stock  which  has  an  established  mi  ^ket 
value  Is  taken  in  exchange  for  corporation 
property,  it  should  be  treated  as  the  equiva- 
lent of  money,  and  that  a  sale,  otherwise 
valid,  should  be  sustained.  Noyes,  Inter- 
corporate Relatl(»is,  S  120  and  cases  cited. 
We  approve  the  soundness  of  such  an  excep- 
tion. It  would  be  a  reproach  to  the  law  to 
invalidate  a  sale,  otherwise  valid,  because 
not  made  for  money,  when  it  is  made  for 
stock  which  a  stockholder  receiving  It  may 
at  once.  In  the  New  York  or  other  general 
market,  convert  into  an  adequate  cash  con- 
sideration for  what  his  holdings  were  in 
the  corporate  property. 

In  this  case  the  trial  Judge  determined 
without  difficulty  the  market  value  of  the 
stock  received  in  payment  for  the  Alice  prop- 
erties, and  It  is,  of  course,  public  knowledge 
that  there  was  a  wide  and  general  market 
for  Anaconda  stock.  This  third  contention  of 
appellant  must  be  denied. 

Finally,  it  is  argued  that  the  sale  of  the 
Alice  properties  is  void  because  negotiated 
and  made  by  two  boards  of  directors  having 
a  member  in  common  and  for  an  Inadequate 
consideration. 

John  D.  Ryan  at  the  time  of  the  sale  was 


president  and  a  director  of  the  Alice  Com- 
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pany;  he  was  also  a  director  ♦and  general 
manager  of  the  Anaconda  Company  and  had 
been  its  president  from  1903  to  1909;  he 
was  elected  a  director  and  president  of  the 
Amalgamated  Copper  Company  in  1909,  and 
had  been  a  director  of  each  of  the  subsidiary 
companies  of  the  combination  prior  to  that 
year.  In  1905  he  obtained  an  option  on  the 
majority  of  the  Alice  stock  for  $600,000,  and 
carried  it  until  it  was  purchased  by  the  Butte 
Coalition  Company,  an  Amalgamated  sub- 
sidiary, of  which  he  was  a  director,  and 
that  company  voted  a  majority  of  the  Alice 
stock  in  favor  of  the  disputed  sale. 

The  record  shows  beyond  controversy  that 
Ryan  was  the  representative  of  the  chief 
Investors  in  the  enterprise  Involved  in  this 
litigation,  that  he  dominated  the  conduct  of 
the  practical  administration  of  the  affairs  of 
the  Amalgamated  and  Anaconda  Companios, 
and  that  he  very  certainly  was  in  control  of 
the  boards  of  directors  of  the  companies 
which  were  parties  to  the  sale  of  the  Alice 
properties. 

[6]  The  relation  of  directors  to  corpora- 
tions is  of  such  a  fiduciary  nature  that 
transactions  between  boards  having  common 
members  are  regarded  as  Jealously  by  the 
law  as  are  personal  dealings  between  a 
director  and  his  corporation,  and  whore  the 
fairness  of  such  transactions  Is  challenged 
the  burden  is  upon  those  who  would  main- 
tain them  to  show  their  entire  fairness  and 
where  a  sale  is  involved  the  full  adequacy 
of  the  consideration.  Especially  is  this  true 
where  a  common  director  is  dominating  In 
influence  or  in  character.  This  court  has 
been  consistently  emphatic  in  the  application 
of  this  rule,  which,  it  has  declared,  Is  found- 
ed in  soundest  morality,  and  we  now  add  in 
the  soundest  business  policy.  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587.  5S8.  23  L.  Ed. 
328;  Thomas  v.  Brownville,  etc..  R.  R.  Co., 
109  U.  S.  522,  3  Sup.  Ct  315,  27  L.  Ed.  1018 ; 
Warden  v.  Railroad  Co.,  103  U.  S.  651,  658, 
26  L.  Ed.  509;  Corslcana  National  Bank  v. 
Johnson,  251  U.  S.  68,  90,  40  Sup.  Ct  82,  64 
L.  Ed.  141. 

[8]  ♦The  District  Court  found  that  the  price 
agreed  to  be  paid  by  the  Anaconda  Company 
was  not  an  adequate  one,  and  the  Circuit 
Court  of  Appeals  refused  to  disturb  that 
finding.  With  this  conclusion  we  agree,  ap- 
plying the  settled  rule  of  this  court  that  in 
suits  in  equity  a  concurrent  finding  by  two 
courts  on  a  question  of  fact  will  be  accepted 
unless  it  be  clear  that  their  conclusion  is 
erroneous.  Baker  v.  Schofleld,  243  U.  S. 
114,  118,  37  Sup.  Ct.  333,  61  L.  Ed.  626,  and 
cases  cited. 

[7]  But  the  District  Court,  notwithstand- 
ing this  finding  of  inadequacy  of  price,  diA 
not  set  the  sale  aside  but  ordered  that  the 
Alice  properties  should  be  offered  at  public 
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auction  by  a  master  and  that  if  no  bid  should 
be  received  for  an  amount  greater  than  that 
which  the  Anaconda  Company  had  agreed  to 
pay,  the  sale  should  be  confirmed.  The  offer 
at  public  sale  was  made,  no  bid  was  re- 
ceived and  the  private  sale  to  the  Anaconda 
Company  was  thereupon  confirmed.  The  Cir- 
cuit Court  of  Appeals,  by  a  divided  court, 
affirmed  that  decree. 

Both  courts  relied  upon  Mason  v.  Pewabic 
Mining  Co.,  133  U.  S.  50,  10  Sup.  Ct.  224, 
33  L.  Ed.  524,  as  authority  for  approving 
the  sale  for  a  price  which  they  found  was 
inadequate,  after  a  greater  amount  could 
not  be  obtained  for  the  property  when  of- 
fered at  public  sale,  and  in  thiA  we  think 
they  fell  into  error. 

In  the  Pewabic  Case  the  charter  period  of 
the  corporation  having  expired,  a  majority 
of  the  stockholders  favored  the  organiza- 
tion of  a  new  company,  with  the  same 
amount  of  capital  stock  as  the  old,  to  take 
over  the  whole  of  its  property,  and  that  there 
should  be  allotted  to  the  stockholders  the 
same  number  of  shares  which  they  held  In 
the  old  company,  or,  in  the  alternative,  that 
those  who  did  not  desire  the  stock  should 
receive  the  value  of  their  shares  computed 
on  a  basis  of  $50,000  for  the  entire  property 
of  the  company.  The  minority  stockholders 
favored  sale  of  the  property  and  division  of 
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the  proceeds.  ♦On  bill  filed  by  the  minority 
stockholders  the  Circuit  Court  enjoined  the 
transfer  to  the  new  company  and  ordered  a 
public  sale  of  the  property  by  a  master,  with 
a  proviso  in  the  decree  that  If  no  bids  were 
offered  in  excess  of  $50,000  above  the  debts 
of  the  company  then  the  proposal  of  the 
majority  should  be  carried  into  effect  under 
the  direction  of  the  master.  Before  the 
property  was  offered  for  sale  each  of  the 
parties  appealed  to  this  court  from  separate 
parts  of  the  decree.  On  that  appeal,  in  ad- 
dition to  a  question  of  accounting,  not  mate- 
rial here,  this  court  considered  and  decided 
only  the  question,  whether  on  such  a  winding 
up  of  the  affairs  of  a  corporation  the  majority 
•of  the  stockholders  could  lawfully  compel  the 
minority  to  either  take  stock  In  a  new  com- 
pany or  accept  for  their  stock  a  value  to  be 
fixed  by  the  majority.  No  mention  is  made 
in  the  opinion  of  the  court  of  the  alter- 
native character  of  the  order  of  sale,  and, 
although  it  was  subsequently  shown  that  the 
price  proposed  was  an  inadequate  one,  there 
had  not  been  any  finding  by  the  lower  court 
that  such  was  the  fact  when  the  case  was  de- 
cided here.  It  is  probable  that  there  was 
no  objection  to  this  feature  of  the  decree, 
^he  minority  stockholders,  praying,  as  they 
were,  for  a  public  sale,  for  obvious  reasons 


would  not  object  to  it,  and  the  contention  of 
the  majority  wns  that  no  sale  at  all  should 
be  ordered,  but  that  their  reorganization  plan 
should  be  adopted.  The  decree  of  the  Circuit 
Court  that  the  property  should  be  sold  at 
public  sale  was  confirmed  without  any  ref- 
erence being  made  to  the  action  ordered  If 
the  upset  price  should  not  be  obtained,  and 
we  must  conclude  that  that  part  of  the  de- 
cree was  not  considered  by  this  court. 

As  an  original  proposition,  we  cannot 
think  that  the  amount  offered  for  property 
at  a  public  sale  for  cash  is  such  a  measure 
of  its  value  that  the  failure  to  obtain  a  bid 
at  such  sale  for  more  should  be  accepted  by 
courts  as  a  sufficient  reason  for  affirming  a 
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sale  for  a  price  which  they  ♦found,  on  other 
evidence,  to  be  Inadequate.  In  business  life 
forced  sales  for  cash  are  such  a  last  resort 
for  obtaining  money  that  a  sale  "under  the 
hammer*'  is  synonymous  with  a  sale  at  a 
sacrifice,  and  prices  obtained  at  such  sales 
have  usually  been  rejected  by  courts  when 
tendered  as  evidence  of  value. 

In  this  case,  from  evidence  as  to  the  char- 
acter of  the  Alice  properties,  their  location 
and  surroundings,  and  from  the  opinions  of 
experts,  the  trial  court  concluded  that  the 
price  paid  for  them  was  inadequate,  and  we 
cannot  doubt  that  from  like  or  other  evi- 
dence a  more  trustworthy  conclusion  could 
be  obtained  as  to  what  their  value  was  than 
would  be  derived  from  an  offer  at  a  public 
sale  for  cash. 

To  this  it  must  be  added  that  the  resoJu- 
tlons  of  the  Alice  Company  to  sell  and  of  the 
Anaconda  Company  to  purchase  were  for 
a  price  named  to  be  paid  and  received  in 
designated  stock.  Neither  contemplated  a 
public  offering  of  the  properties,  and  that  a 
sale  should  be  made  at  another  price,  great- 
er than  an  amount  decreed  by  the  court,  if 
it  should  be  offered.  Under  the  pleadings 
the  court  had  power  to  confirm  the  sale  if 
it  was  found  to  have  been  lawfully  made, 
but  only  upon  the  terms  on  which  the  parties 
had  contracted  to  make  it,  and  when  the 
price  was  found  to  be  Inadequate,  a  de- 
cree should  have  been  entered  vacating  and 
setting  it  aside,  as  prayed  for  by  the  ap- 
pellants. 

It  results  that  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  reversed  and  the 
case  remanded  to  the  District  Court  for 
further  proceedings  In  conformity  with  this 
opinion. 

Reversed  and  remanded. 

Mr.  Justice  McREYNOLDS  concurs  in  the 
result 
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CENTRAL   UNION    TRUST   CO.   OF 

NEW  YORK  V.  GARVAN,  Allen 

Property  Custodian. 

MERRILL  et  al.  v.  SAME. 

MARSHALL  et  al.  v.  SAME  (two  oasee). 

METROPOLITAN     TRUST     CO.     OF    THE 
CITY  OF  NEW  YORK  v.  SAME. 

(Argued  Jan.  10  and  11,  1921.    Decided 
Jan.  24,  1921.) 

Not.  S92-896. 

i.  War  ^=9 1 2  —  Congress  may  authorize  sei- 
zure of  enemy  property  with  or  without  the 
help  of  a  oourt. 
Congress  had  power  to  provide  for  imme- 
diate seizure  in  war  times  of  property  supposed 
to  belong  to  the  enemy,  as  it  could  provide  for 
attachment  or  distraint,  if  adequate  provision 
be  made  for  a  return  in  case  of  mistake;  and, 
as  it  could  authorize  seizure  in  pais,  it  could 
also  authorize  it  through  help  of  a  court,  as 
under  trading  with  the  Enemy  Act  Oct.  6, 1917, 
§  17  (Gomp.  St.  1918,  Comp.  !St.  Ann.  iSupp. 
1919,  f  3115^1),  giving  courts  jurisdiction  to 
make  necessary  orders  and  decrees  for  en- 
forcing the  act. 

2.  War  ^=s>l2»Demand  of  Allen  Property 
Custodian  establishes  right  to  securities  de- 
posited by  enemy  insurance  companies. 

Under  Trading  with  the  Enemy  Act  Oct. 
6,  1917,  §  6  (Comp.  St.  1918,  Comp.  St.  Ann. 
Supp.  1919,  f  3115^c),  authorizing  the  Presi- 
dent to  exercise  his  authority  under  the  act 
through  such  officers  as  he  may  direct,  which 
be  admittedly  was  doing  through  the  Enemy 
Property  Custodian,  and  Act  Nov.  4,  1918,  giv- 
ing the  custodian  the  right  to  seize  enemy  prop- 
erty, a  demand  by  the  custodian  for  securities 
deposited  by  German  insurance  companies  es- 
tablishes that  the  President  had  required  the 
delivery  thereof  to  the  custodian,  as  authorized 
by  Trading  with  the  Enemy  Act,  $  7(c)— section 
31 15 V^d— which  makes  out  a  case  for  enforce- 
ment of  the  demand  by  the  courts  under  sec- 
tion 17  (section  8115^^1). 

3.  War  ^=s>l2— Court  must  order  delivery  to 
Enemy  Property  Custodian  of  property  de- 
manded without  determining  ownership. 

Trading  with  the  Enemy  Act  Oct  6,  1917, 
§  7(c),  as  amended  by  Act  Nov.  4,  1918  (Comp. 
St  Ann.  Supp.  1919,  i  8115^),  requires  an 
immediate  transfer  of  property  to  the  Enemy 
Property  Custodian  on  demand  after  investiga- 
tion and  determination  by  the  President  that  it 
is  enemy  property  without  awaiting  resort  to 
the  courts,  and  the  determination  is  as  decisive 
as  in  other  cases  under  section  7(a),  and  re- 
quires the  court  to  order  delivery  of  possession 
of  the  property  to  the  custodian,  without  con- 
sidering whether  it  is  enemy  property,  which 
order  is  not  final  against  the  right  of  a  claim- 
ant who  may  file  a  claim  under  section  9  (sec- 
tion 3115V^e),  and  thereafter  bring  suit  to  es- 
tablish his  rights. 

4.  War  ^=:»l2~Cu8todian'8  seizure  of  enemy 
property  gives  merely  preliminary  custody. 

Although  Act  March  28,  1918,  enlarging 
Trading  with  the  Enemy  Act  Oct.  6,  1917,  S  i:^ 
(Comp.  St  Ann.  Supp.  1919,  §  3115%ff),  vests 


the  Alien  Property  Custodian  with  powers  of 
common-law  trustee  to  sell  and  manage  as  an 
absolute  owner,  it  does  not  repeal  section  V 
(Comp.  St.  1918,  Comp.  St  Ann.  Supp.  1919, 
§  3115%e),  amended  by  Act  July  11,  1919,  and 
Act  June  5,  1920,  permitting  claimant  to  file 
claim  with  the  Alien  Property  Custodian,  and 
requiring  the  property  in  case  of  suit  to  be  re- 
tained by  the  custodian,  so  that  the  custodian 
cannot  sell  seized  property  while  a  suit  to  re- 
cover it  is  pending. 

In  Error  to  the  United  States  Circuit 
Ck)urt  of  Appeals  for  the  Second  Circuit 

Libels  by  Francis  P.  Garvan,  Allen  Prop- 
erty Chistodian,  against  $20,000,  par  value,  of 
bonds,  the  Central  Union  Trust  Company  of 
New  Tork,  trustee,  claimant;  against 
$100,000  of  bonds,  Edwin  G.  Merrill  and 
others,  claimants;  against  $50,000  of  bonds,  J. 
Markham  Marshall  and  others,  claimants; 
against  $25,000  of  bonds,  J.  Markham  Mar- 
shall and  others,  claimants;  and  against 
$100,000  of  bonds,  the  Metropolitan  Trust 
Company  of  the  City  of  New  York,  trustee^ 
claimant.  Decrees  for  libelant  were  affirmed 
by  the  Circuit  Court  of  Appeals,  Second  Cir- 
cuit (265  Fed.  477,  481),  and  the  claimanta 
separately  bring  error.    Decrees  affirmed. 

♦Mr.  Perry  D.  Traflford,  of  New  York  Clty^ 
for  plaintiffs  In  error  Central  Union  Trust 
Co.,  Merrill,  Speyer,  and  Vanderllp. 

•557 

•Mr.  Emory  R.  Buckner,  of  New  York  City, 
for  plaintiffs  In  error  Marshall,  Rosen,  and 
Metz. 

•Mr.  Walter  F.  Taylor,  of  New  York  City, 
for  plaintiffs  In  error  Metropolitan  Trust  Co. 

Mr.  Lucien  H.  Boggs,  of  Jackscmville,  Fla., 
and  Assistant  Attorney  General  Speliacy,  for 
defendant  In  error. 

•565 

^Mr.  Justice  HOLMES  delivered  the  opln> 
ion  of  the  Hourt 

These  are  libels  brought  by  the  Allen  Prop- 
erty Custodian  under  the  Trading  with  the 
Enemy  Act  October  6,  1917,  c.  106,  f  17,  40- 
Stat  411,  426  (Comp.  St  1918,  Comp.  St 
Ann.  Supp.  1919,  §  3115V^i),  to  obtain  pos- 
session of  securities  in  the  hands  of  the- 
plain tiffs  in  error  respectively  as  trustees. 
The  libel  In  each  case  alleges  that  the  Alien 
Property  Custodian  after  investigation  de- 
termined that  a  German  Insurance  com- 
pany named  was  an  enemy  not  holding  a 
license  from  the  President,  etc.;  that  cer- 
tain specified  securities  belonged  to  It  or 
were  held  for  its  benefit  by  the  party  now 
appearing  as  a  plaintiff  in  error  in  that  case ; 
and  that  a  demand  for  the  property  had  been . 
made  but  not  complied  with.  The  libellant 
prayed  an  order  directing  the  marshal  to 
seize  the  property  and  citing  claimants  of  a 
right  to  possession  to  show  cause  why  the 
same  should  not  be  delivered  to  him.  The 
plaintiffs  in  error  appeared  as  claimants  In 
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their  several  cases,  denied  that  the  funds 
were  held  for  the  benefit  of  an  enemy,  and 

set  up  the  trust  under  which  they  held  *them 
as  required  by  the  laws  of  Massachusetts  or 
Connecticut  for  the  seciirlty  of  American  poli- 
cyholders and  creditors,  with  reasons  for 
their  right  to  retain  the  funds  alleged  In 
detalL  The  Ubellant  moved  for  decrees  for 
possession  upon  the  pleadings  which  were 
granted  by  the  District  Court  The  decrees 
were  affirmed  by  the  Circuit  Court  of  Ap- 
peals, Garvan  y.  $20,000  Bonds,  265  Fed.  477 ; 
-Ganran  ▼.  $6,000  Bonds,  481.  As  the  deci- 
sion of  the  latter  Court  is  not  made  final  by 
the  statute  the  cases  have  been  brought  on 
writ  of  error  to  this  Court 

[1]  As  Is  obvious  from  the  statement  of 
the  pleadings  the  libels  are  brought  upon  the 
theory  that  these  are  purely  possessory  ac- 
tions and  that  for  the  purposes  of  immediate 
possession  the  determination  of  the  Enemy 
Property  Custodian  Is  conclusive,  whether 
right  or  wrong.  The  claimants  on  the  other 
hand  set  up  substantive  rights  and  se^  to 
have  It  decided  In  these  suits  whether  the 
funds  are  enemy  property  in  fact  and  whether 
they  have  not  the  right  to  detain  them. 
Strictly  possessory  actions  still  survive  In 
the  laws  of  some  States  and  have  been  up- 
held, leaving  the  party  claiming  title  to  a 
subsequent  suit  Grant  Timber  &  Manufac- 
turing Co.  V.  Gray,  236  U.  S.  133,  35  Sup.  Ct 
279,  50  L.  Ed.  501.  There  can  be  no  doubt 
that  Congress  has  power  to  provide  for  an 
immediate  seizure  In  war  times  of  property 
supposed  to  belong  to  the  enemy,  as  It  could 
provide  for  an  attachment  or  distraint,  if 
4idequate  provision  Is  made  for  a  return  in 
case  of  mistake.  As  it  can  authorize  a  sel- 
-zure  in  pals  It  can  authorize  one  through  the 
tielp  of  a  Court  The  only  questions  are 
whether  it  has  done  so  as  supposed  by  the 
Olbellant  and  if  so  whether  the  conditions 
imposed  by  the  Act  have  been  performed. 

[2]  If  the  Custodian  was  entitled  to  de- 
•mand  the  delivery  of  the  property  in  quea- 
»tlon  it  does  not  seem  to  need  argument  to 
show  that  the  demand  could  be  enforced  by 
«the  District  Courts  under  section  17  of  the 
Act,  giving  to  those  Coiirts  Jurisdiction  to 
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(make  all  such  orders  and  decrees  as  may  ^be 
necessary  and  proper  to  enforce  the  provi- 
sions of  the  Act.  The  first  question  then  Is 
whether  the  Custodian  had  the  right  to  make 

-.the  demand.  By  section  5  (section  3115^c) 
the  President  may  exercise  any  power  or  au- 
thority conferred  by  the  Act  through  such  offi- 
cers as  he  may  direct    It  Is  admitted  that 

.he  has  exercised  the  powers  material  to 
these  cases  through  the  Enemy  Property 
Custodian  and  by  the  Act  of  November  4, 
1918,  ^  201,  40  Stat  1020,  the  Custodian  Is 
given  the  right  to  seize.    By  section  7  (c) — 

-section  3115% d — as  originally  enacted: 

"If  the  President  shall  so  require,  any  money 
••or  other  property  owing  or  belonging  to  or 


held  for,  by,  on  account  of,  or  on  behalf  of,  or 
for  the  benefit  of  an  enemy  or  ally  of  enemy 
not  holding  a  license  granted  by  the  President 
hereunder,  which  the  President  after  investiga- 
tion shall  determine  is  so  owing  or  so  belongs 
or  is  so  held,  shall  be  conveyed,  transferred,  a«- 
signed,  delivered,  or  paid  over  to  the  Alien 
Property  Custodian." 

We  are  to  take  it  therefore  that  the  Presi- 
dent has  "so  required,"  and  that  a  case  is 
made  out  under  section  17  unless  we  are  to 
consider  the  defences  interposed. 

[3]  If  we  look  no  further  than  section  7  (c), 
it  is  plain  that  obedience  to  the  statute  re- 
quires an  Immediate  transfer  In  any  case 
within  its  terms  without  awaiting  a  resort  to 
the  Courts.  The  occasion  of  the  duty  is  a  de- 
mand after  a  determination  by  the  President 
and  it  is  hard  to  give  much  meaning  to  the 
words  "which  the  President  after  Investiga- 
tion shall  determine  Is  so  ^  *  ^  held"  un- 
less the  determination  and  demand  call  the 
duty  Into  being.  The  condition  "after  Investi- 
gation" additionally  points  to  the  Intent  to 
make  his  act  decisive  upon  the  point,  as  it  is 
in  other  cases  mentioned  In  section  7  (a). 
But  it  is  said  that  the  subject  of  the  section 
is  enemy  property  only  and  therefore  that 
the  determination  cannot  be  final  In  its  effect 
Day  V.  Mlcou,  18  Wall.  156,  21  L.  Ed.  860. 
And  it  is  true  that  it  Is  not  final  against  the 
claimant's  rights.  Upon  surrender  the  claim- 
ant may  at  once  file  a  daim  under  section  9 
(section  3115^e),  if  he  satisfies  the  repre- 
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senta^tlve  of  the  President  may  obtain  a  re- 
turn, and,  if  he  does  not  obtain  it  in  sixty 
days  after  filing  his  application,  or  forthwith 
If  he  has  given  the  required  notice  but  filed 
no  application  to  the  President  may  bring  a 
suit  to  establish  his  rights  In  the  District 
Court,  in  which  case  the  property  Is  to  be 
retained  by  the  Custodian  until  final  decree. 
These  provisions  explain  the  initial  words  of 
section  7  (c)  as  saving  the  ultimate  rights 
of  the  claimant  while  the  determination  of 
the  President  still  may  be  given  effect  to 
carry  out  an  immediate  seizure  for  the  secu- 
rity of  the  Government  until  the  final  deci- 
sion upon  the  right  The  reservation  Implies 
that  mistakes  may  be  made  and  assumes  that 
the  transfer  will  take  place  whether  right  or 
wrong. 

The  argument  on  the  original  words  of 
the  Act  in  view  of  the  manifest  purpose  seems 
to  us  to  be  strong,  but  it  appears  to  us  to  be 
much  strengthened  by  the  amendments  of 
later  date.  By  the  Act  of  November  4,  1918, 
c.  201,  40  Stat.  1020,  section  7  (c),  was  amend- 
ed among  other  things  by  adding  after  the 
requirements  of  transfer  *'or  the  same 
may  be  seized  by  the  Allen  Property  Cus- 
todian; and  all  property  thus  acquired 
shall  be  held,  administered  and  disposed  of 
as'  elsewhere  provided  In  this  Act"  Thlb 
shows  clearly  enough  the  peremptory  char- 
acter of  this  first  step.  It  cannot  be 
supposed  that  a  re-sort  to  the  Courts  Is  to  be 
less  inmiedlately  effective  than  a  taking  with 
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the  strong  band.  Clinkenbeard  ▼.  United 
States,  21  Wall.  66,  22  L.  Ed.  477,  has  no 
application.  That  was  debt  on  a  bond  for 
a  tax  and  turned  on  the  right  of  the  Govern- 
ment to  the  tax,  not  on  possession.  By  a 
later  paragraph  "the  sole  relief  and  remedy 
of  any  person  having  any  claim  to  any 
•  ♦  •  property'*  transferred  to  the  Custo- 
dian "or  required  so  to  be,  or  seized  by  him 
shall  be  that  provided  by  the  terms  of  this 
Act"  The  natural  interpretation  of  this 
clause  is  that  it  refers  to  the  remedies  ex- 
pressly provided,  in  this  case  by  section  9; 
that  property  required  to  be  transferred  and 
property  seized  stand  on  the  same  footing, 

•S69 

not  that  the  resort  by  the  Custodian  *to  the 
Courts  instead  of  to  force  opens  to  the  per- 
son who  has  declined  to  obey  the  order  of 
the  statute  or  who  has  prevented  a  seizure 
a  right  by  Implication  to  delay  what  the 
statute  evidently  means  to  accomplish  at 
once. 

[4]  To  the  conclusion  that  we  reach  it  is 
objected  that  the  Custodian  gets  a  good  deal 
more  than  bare  possession — that  the  property 
is  to  be  conveyed  to  him,  and  that  by  the 


Act  of  March  28,  1918,  c.  28,  40  Stat.  459» 
460  (Comp.  St.  Ann.  Supp.  1919,  {  3115%tr), 
enlarging  section  12,  the  Custodian  "shall  be 
vested  with  all  of  the  powers  of  a  common-law 
trustee  in  respect  of  all  property,  other  than 
money,  which  has  been  or  shall  be,  or  whiclk 
has  been  or  shall  be  required  to  be,  conveyed," 
etc.,  to  him,  and  is  given  the  power  to  sell 
and  manage  the  same  as  though  he  were 
absolute  owner.  All  this  may  be  conceded  if 
no  claim  is  filed.  But  this  act  did  not  re- 
peal section  9,  which  is  amended  by  the  la- 
ter Acts  of  July  11,  1919,  c.  6,  41  Stat  35^ 
and  of  June  5,  1920,  c.  241,  41  Stat  977,  and 
as  we  have  said,  provides  for  immediate 
claim  and  suit  and  requires  the  property  in 
cases  of  suit  to  be  retained  in  the  custody 
of  the  Alien  Property  Custodian  or  in  the 
Treasury  of  the  United  States  to  abide  the 
result  The  present  proceeding  gives  nothing 
but  the  preliminary  custody  such  as  would 
have  been  gained  by  seizure.  It  attaches  the 
property  to  make  sure  that  it  is  forthcoming 
if  finally  condemned  and  does  no  more. 

Decrees  affirmed. 

The  Chief  Justice  took  no  part  in  the  con- 
sideration or  decision  of  these  causes. 
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(264  U.  8.  617) 

No.  301.  NEW  ORLEANS  DRY  DOCK  & 
SHIPBUILDING  COMPANY,  plaintiflf  in  er- 
ror, V.  John  A.  S.  GRAY.  Jan.  3,  1921.  In 
error  to  the  Supreme  Court  of  the  State  of 
I^uisiana.  For  opinion  below,  see  Gray  v. 
New  Orleans  Dry-Dock  &  Shipbuilding  Co.,  146 
La.  826,  84  South.  109.  Mr.  John  Flannery, 
of  WasbiDgton,  D.  C,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
36  Stat.  1156)  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  c.  448,  S  2,  39  Stat  726  (Comp. 
St.  S  1214). 


(254  U.  8.  663)    

No.  612.  UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY  et  al.,  plaintiffs  in 
error,  v.  TRAVELERS  INSURANCE  MA- 
CHINE COMPANY.  Jan.  3,  1921.  For  opin- 
ion below,  see  224  S.  W.  (Ky.)  496.  Petition 
for  a  writ  of  certiorari  herein  denied. 


(264  U.  8.  65S) 

No.  623.  SEABOARD  AIR  LINE  RAIL- 
WAY (X)MPANY,  petitioner,  v.  Lee  VANDIV- 
ER.  Jan.  3,  1921.  For  opinion  below,  see  104 
S.  E.  24.  Mr.  HoUins  N.  Randolph,  of  Atlanta, 
Ga.,  for  petitioner.  Mr.  Virgil  E.  Adams,  of 
Atlanta,  Ga.,  for  respondent.  Petition  for  a 
writ  of  certiorari  to  the  Court  of  Appeals  of 
the  State  of  Georgia  denied. 


(254  U.  8.  664) 
No.  625.  Emma  F.  RIBISEY,  petitioner,  v. 
NEAV  YORK  LIFE  INSURANCE  COMPANY 
et  al.  Jan.  3,  1921.  For  opinion  below,  see  267 
Fed.  554.  Mr.  T.  J.  O'Donnell,  of  Denver. 
Colo.,  for  petitioner.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  (^urt 
of  Appeals  for  the  Ninth  CJircult  denied. 


(264  U.  8.  664) 
No.  628.  BOSTON,  CAPE  COD  &  NEW 
YORK  CANAL  COMPANY,  peUUoner,  ▼.  C. 
W.  CHADWICK  &  COMPANY.  Jan.  3,  1921. 
For  opinion  below,  see  266  Fed.  775.  Messrs. 
Samuel  H.  Pillsbury  and  Thomas  H.  Mahony, 
both  of  Boston,  Mass.,  for  petitioner.  Messrs. 
Edward  E.  Blodgett  and  Foye  M.  Murphy, 
both  of  Boston,  Mass.,  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit  denied. 


(2S4  U.  8.  664) 
No.  630.  Benjamin  F.  DORRANCE  et  al., 
petitioners,  y.  Charles  Francis  DORRANCE. 
Jan.  3,  1921.  For  opinion  below,  see  264  Fed. 
53.  Mr.  Wm.  A.  Glasgow,  Jr.,  of  Philadelphia, 
Pa.  (Mr.  Wm.  J.  Hughes,  of  Washington,  D. 
C,  of  counsel),  for  petitioners.  Messrs.  J.  A. 
CoUett,  K.  McC.  De  Weese,  of  Kansas  City» 
Mo.,  and  Charles  A.  Houts,  of  St  Louis,  Mo., 
for  respondent.    Petition  for  a  writ  of  certio- 
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rari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  denied. 

(254  U.   8.  666) 

No.  141.  BLUMENSTOCK  BROTHERS 
ADVERTISING  AGENCY,  plaintiff  in  error, 
V.  The  CURTIS  PUBLISHING  COMPANY. 
Jan.  10,  1921.  In  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit. For  opinion  below,  see  258  Fed.  927, 
170  C.  C.  A.  123.  Mr.  Colin  C.  H.  Fyffe,  of 
<;hicago,  111.,  for  plaintiffs  in  error.  Dismissed 
'With  costs  on  motion  of  counsel  for  the  plain- 
'tiff  in  error. 

(254  U.  8.  ei9) 

No.  — ,  original.  Ez  parte  In  the  matter  of 
the  CITY  OF  DALLAS,  petitioner.  Jan.  11, 
1921.  Mr.  Francis  Marion  Etheridge,  of  Dal- 
las, Tex.,  for  petitioner.  Motion  for  leave  to 
'file  petition  for  a  writ  of  mandamus  herein 
submitted  by  Mr.  Francis  Marion  Etheridge 
for  the  petitioner. 


-(254  U.  8.  666) 

No.  550.  The  UNITED  STATES  of  Ameri- 
ca, appeUant,  y.  UNITED  SHOE  MACHINERY 
CORPORATION  et  al.  Jan.  11,  1921.  Ap- 
peal from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
For  opinion  below,  see  264  Fed.  138.  Mr.  W. 
L.  Frierson,  Solicitor  General,  of  Chattanooga, 
Tenn.,  for  the  United  States.  Dismissed,  on 
motion  of  Mr.  Solicitor  General  Frierson  for 
the  appellant 


No.  — ,  original.  Ex  parte  In  the  matter  of 
TThe  CITY  OF  DALLAS,  petitioner.  Jan.  17, 
1921.  See,  also,  254  U.  S.  619,  41  Sup.  Ct 
217,  66  L.  Ed.  — .  Motion  for  leave  to  file  a 
petition  for  a  writ  of  mandamus  herein  denied. 


(264  U.  8.  619) 

No.  — ,  original.  Ex  parte  In  the  matter  of 
HUSSEIN  LUTFI  BEY,  Master  of  the  Turk- 
ish Government  Steamship  GUL  DJEMAL^ 
petitioner.  Jan.  17,  1921.  Motion  for  leave  to 
file  a  petition  for  writs  of  prohibition  and/or 
mandamus  herein  denied. 


<254  U.  8.  617) 

No.  132.  Henry  RALPH  and  Mary  Thoms, 
plaintiffs  in  error,  v.  Harry  W.  HOWARTH, 
Administrator,  etc.  Jan.  17,  1921.  In  error 
to  the  Supreme  Court  of  the  State  of  Ne- 
braska. Mr.  Byron  G.  Burbank,  of  Omaha, 
Neb.,  for  plaintiffs  in  error.  Messrs.  Oscar  C. 
Anderson,  Otto  H.  Zacek  and  Hugo  M.  Nichol- 
son, all  of  West  Point,  Neb.,  for  defendant  in 
€rror. 


PER  CURIAM.     Dismissed  for 
risdiction  upon   the  authority  of 
of  the  Judicial  Code  (Act  March  3, 
36  Stat.  1156),  as  amended  by  act 
ber  6,  1916,  c.  448,  §  2,  39  Stat 
St.  §  1214) ;    Jett  Bros.  Distilling 
-of  CarroUton,  252  U.  S.  1,  40  Sup. 
L.  Ed.  421. 


want  of  ju- 
section  237 
1911,  c.  231, 
of  Septem- 
726  (Comp. 
Co.  V.  City 
Ct  255,  64 


(254  U.  8.  618) 

No.  135.  The  UNITED  STATES  of  Ameri- 
ca ex  rel.  C.  E.  SYKES,  plaintiff  in  error,  v. 
Oohn  Barton  PAYNE,  Secretary  of  the  Interi- 
or.   Jan.  17,  1921.    In  error  to  the  Court  of 


Appeals  of  the  District  of  Columbia.  For  opin- 
ion below,  see  United  States  v.  Lane,  49  App. 
D.  C.  48,  258  Fed.  520.  Mr.  Francis  W.  Clem- 
ents, of  Washington,  D.  C,  for  plaintiff  in  er- 
ror. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  authority  of  subdivision  6  of 
section  250  of  the  Judicial  Code  (Act  March 
3,  1911,  c.  231,  36  Stot  1159  [Comp.  St.  § 
12271);  United  States  ex  reL  Champion  Lum- 
ber Co.  ▼.  Fisher,  Secretary  of  the  Interior, 
227  U.  S.  445,  33  Sup.  Ct  329,  67  L.  Ed.  591. 


(264  U.  8.  618) 
No.  137.  FITCH,  CORNELL  &  COMPANY, 
plaintiff  in  error,  v.  The  ATCHISON,  TOPE- 
KA  &  SANTA  Ffi  RAILWAY  COMPANY. 
Jan.  17,  1921.  In  error  to  the  Supreme  Court 
of  the  State  of  New  York.  For  opinion  below, 
see  226  N.  Y.  597,  123  N.  E.  864,  which  af« 
firms  judgment,  170  App.  Div.  222,  155  N.  Y. 
Supp.  1079.  Mr.  Henry  M.  Wise,  of  New 
York  City,  for  plaintiff  in  error.  Messrs.  Gar- 
diner Lathrop  and  S.  T.  Bledsoe,  both  of  Chi- 
cago, 111.,  and  A.  S.  H.  Bristow,  of  New  York 
City,  for  respondent 

PER  CURIAIkl.  Dismissed  for  want  of  ju-. 
risdiction  upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  281, 
36  Stat.  1156),  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  c.  448,  §  2,  39  Stat  726  (Comp. 
St  S  1214) ;  Jett  Bros.  DistHliug  O).  ▼.  City 
of  CarroUton,  252  U.  S.  1,  40  Sup.  Ct  255, 
64  L.  Ed.  421. 


(254  U.  8.  618) 
No.  168.  Louis  H.  DENEE,  plaintiff  in  error, 
▼.  Peter  MORRISON.  Jan.  17,  1921.  In  er- 
ror to  the  Supreme  Court  of  the  State  of 
Washington.  For  opinion  below,  see  95  Wash. 
76,  163  Pac.  382.  Mr.  Fred  B.  Morrill,  of  Spo- 
kane, Wash.,  for  plaintiff  in  error.  Mr.  Reese 
H.  Voorhees,  of  Spokane,  Wash.,  for  defendant 
in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
36  Stat  1156),  as  amended  by  the  act  of  Sep- 
tember 6, 1916,  c.  448,  S  2,  39  Stat  726  (Comp. 
St  §  1214) ;  Jett  Bros.  Distilling  Co.  v.  City  of 
CarroUton,  252  U.  S.  1,  40  Sup.  CJt  255,  64  L. 
Ed.  421. 

No.  374.  PUEBLO  OF  LAGUNA,  appellant, 
V.  Jose  CANDELARIA  et  al.  Jan.  17,  1921. 
Mr.  Francis  C.  Wilson,  of  Santa  F6,  N.  M.,  for 
appellant  Motion  for  further  consideration  of 
the  motion  to  dismiss  or  affirm  denied. 


(254  U.  8.  666) 
No.  469.  The  PULLMAN  CJOMPANY,  peti- 
tioner, V.  The  STATE  INDUSTRIAL  COM- 
MISSION. Jan.  17,  1921.  On  writ  of  certio- 
rari to  the  Supreme  Court,  Appellate  Division, 
Third  Department,  of  the  State  of  New  York. 
For  opinion  below,  see  Bryant  v.  Pullman  Co., 
228  N.  Y.  579,  127  N.  E.  909,  which  affirmed 
order,  188  App.  Div.  311,  177  N.  Y.  Supp.  488. 
See,  also,  254  U.  S.  624,  41  Sup.  Ct  9,  65  L. 
Ed.  — .  Mr.  Maurice  C.  Spratt,  of  Buffalo, 
N.  Y.,  for  petitioner.  Dismissed  per  stipula- 
tion. 
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<264  U.  8.  684) 

No.  620.  ILLINOIS  CBNTBAL  BAIL- 
ROAD  COMPANY,  plaintiff  in  error,  v.  C.  B. 
JOHNSON.  Jan.  17.  1921.  For  opinion  be- 
low, see  87  South.  866.  Petition  for  a  writ  of 
certiorari  herein  denied. 


(254  U.  8.  «6) 

No.  627.  Joshua  SYKES  et  al.,  petitioners, 
▼.  The  UNITED  STATES  of  America.  Jan. 
17,  1921.  For  opinion  below,  see  264  Fed. 
045.  Mr.  Theodore  A.  Bell,  of  San  Francisco, 
Cal.,  for  petitioners.  Mr.  Robert  P.  Stew- 
art, Asst.  Attorney  General,  and  Mr.  Harry  S. 
Ridgely,  of  Washington,  D.  C.,  for  respondents. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 


(254  U.  8.  «B) 

No.  631.  John  Barton  PAYNE,  as  Agent, 
etc.,  petitioner,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  STATE  OF  CALIFORNIA 
et  al.  Jan.  17,  1921.  For  opinion  below,  see 
Hines  v.  Industrial  Accident  Commission,  192 
Pac.  859.  Mr.  Henle  C.  Booth,  of  San  Francis- 
co, Cal.  (Mr.  Wm.  F.  Herrin,  of  San  Fran- 
cisco, Cal.,  of  counsd),  for  petitioner.  Mr. 
Warren  H.  Pillsbury,  of  San  Francisco,  Cal., 
for  respondent  Industrial  (Commission.  Mr. 
Neal  Power,  of  San  Francisco,  Cal.,  for  re- 
spondents Brizzolara.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of 
California  denied. 


(264  U.  8.  666) 

No.  647.  John  W.  SEAMAN  et  al.,  appel- 
lants, T.  Samuel  W.  ADLER.  Jan.  17,  1921. 
For  opinion  below,  see  Adler  v.  Seaman,  266 
Fed.  828.  Petition  for  a  writ  of  certiorari 
herein  denied. 


(254  U.  8.  €66) 

No.  658.  LEE  WINO  WAH  et  al.,  petition- 
ers, T.  Edward  WHITE,  as  Commissioner  of 
Immigration,  etc.  Jan.  17,  1921.  For  opinion 
below,  see  264  Fed.  961.  Messrs.  Jackson  H. 
Ralston  and  George  W.  Hott,  both  of  Washing- 
ton, D.  C.  (Mr.  Geo.  A.  McGowan,  of  San 
Francisco,  Cal.,  of  counsel),  for  petitioners. 
Mr.  Robert  P.  Stewart,  Asst  Atty.  Gen.,  and 
Mr.  Harry  S.  Bidgely,  of  Washington,  D.  C, 
for  respondent.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  denied. 

(164  U.  8.  685) 

No.  mo.  The  FIRST  NATIONAL  BANE 
OF  CASSBLTON,  NORTH  DAKOTA,  peti- 
tioner, V.  Frank  M.  SMITH.  Jan.  17,  1921. 
For  opinion  below,  see  Smith  t.  First  Nat 
Bank,  268  Fed.  780.  Mr.  Matthew  W.  Mur- 
phy, of  Fargo,  N.  D.,  for  petitioner.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Ck>urt  of  Appeals  for  the  Eighth  Cir- 
cuit denied. 


(264  U.  8.  666) 

xVo.  cm.  The  DIRECTOR  GENERAL  OF 
RAILROADS,  petitioner,  ▼.  Mabel  BENNETT, 
Administratrix,  etc.  Jan.  17,  1921.  For  opin- 
ion below,  see  268  Fed.  767.  Mr.  Wm.  Clarke 
Mason,  of  Philadelphia,  Pa.,  for  petitioner. 
Messrs.  Frank  F.  Davis  and  John  C.  Oldmizon, 


both  of  New  York  City,  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
(Circuit  denied. 

(254  U.  8.  656) 
No.  662.  The  DIBECTOB  GENERAL  OF 
RAILROADS,  petitioner,  ▼.  Minnie  TEMPLIN, 
Administratrix,  etc.  Jan.  17,  1921.  For  opin- 
ion below,  see  268  Fed.  483.  Mr.  Wm.  Clarke 
Mason,  of  Philadelphia,  Pa.,  for  petitioner.  Mr. 
Frank  F.  Davis,  of  New  York  City,  for  re- 
spondent. Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied. 


(254  U.  8.  666) 
No.  667.  Walker  D.  HINES,  as  Agent,  etc., 
petitioner,  ▼.  Harvey  K.  KEYSER.  Jan.  17, 
1921.  For  opinion  below,  see  268  Fed.  772. 
Mr.  Wm.  CHarke  Mason,  of  Philadelphia,  Pa., 
for  petitioner.  Messrs.  EVank  F.  Davis  and 
John  C.  Oldmixon,  both  of  New  York  City,  for 
respondent  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied. 


(254  U.  8.  666> 
No.  676.  George  Francis  ROWE,  petitioner. 
T.  John  M.  BOYLE,  as  United  States  Marshal, 
etc.  Jan.  17,  1921.  For  opinion  below,  see 
268  Fed.  809.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied. 


No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS. Jan.  18, 1921.  See,  also,  254  U.  S.  280,  41 
Sup.  Ct  146,  65  L.  Ed.  — .  Mr.  S.  P.  Freeling, 
of  Oklahoma  City,  Okl.,  for  State  of  Oklahoma. 
Messrs.  C.  W.  Taylor,  of  Austin,  Tex.,  and  Or- 
ville  Bullington  and  A.  H.  Carrigan,  both  of 
Wichita  Falls,  Tex.,  for  State  of  Texas. 
Fourth  report  of  receiver  filed,  on  motion  of 
Mr.  John  S.  Flannery,  of  Wai^ington,  D.  C, 
of  counsel  for  receiver. 


(254  U.  8.  668) 
No.  169.  WABASH  RAILROAD  COMPA- 
NY, plaintiff  in  error,  v.  BOARD  OF  REVIEW 
OF  COOK  COUNTY,  ILLINOIS.  Jan.  18, 
1921.  In  error  to  the  Supreme  Court  of  the 
State  of  Illinois.  For  opinion  below,  see  28S 
m.  159,  123  N.  E.  259.  Mr.  E.  Marvin  Under- 
wood, of  Atlanta,  Ga.,  for  plaintiff  in  error. 
Mr,  Edward  J.  Brundage  of  Chicago,  111.,  for 
defendant  in  error.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


(254  U.  8.  0671 
No.  165.  Joseph  B.  BEUTEL  et  al.,  plain- 
tiffs in  error,  v.  Oscar  G.  FOREMAN  et  al.. 
Trustees,  etc.  Jan.  19,  1921.  In  error  to  the 
Supreme  Court  of  the  State  of  Illinois.  For 
opinion  below,  see  288  111.  106,  123  N.  E.  270. 
Messrs.  Albert  Fink  and  David  D.  Stansbury, 
both  of  Chicago,  111.,  for  plaintiffs  in  error. 
Messrs.  Samuel  A.  Ettelson  and  (Chester  £2. 
Cleveland,  both  of  Chicago,  lU.,  for  defendants 
in  error.  Dismissed  with  costs,  pursuant  to  tht 
tenth  rule. 


loap) 


(256  U.  8.  44) 

ALASKA  FISH  SALTING  &  BY-PRODUCTS 

CO.  V.  SMITH. 
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oil  and  fertilizer  from  other  fish  or  the  offal 
of  salmon,  as  the  Legislature  was  warranted 
in  making  such  classification. 


<Argued  Jan.  20  and  21,  1921,    Decided 
Jan.  81,  1921.) 

No.  166. 

i,  Lloenses  ^=s>7( 3)— Greater  tax  on  manu- 
facturers of  fertilizer,  etc.,  from  one  kind  of 
flsh  than  from  others,  not  unconstitutional. 

Assuming  that  Acts  Alaska  May  1,  1918 
<Laws  1913.  c.  52).  April  29. 1915  (Laws  1915, 
c  76),  and  May  3,  1917  (Laws  1917,  c  74), 
levying  license  taxes  on  manufactiwrers  of 
fish  oil,  and  fertilizer  from  herring,  impose 
higher  taxes  than  are  imposed  on  manufactur- 
ers of  fish  oil  or  fertilizer  from  other  fish  or 
from  the  offal  of  salmon,  they  do  not,  for  that 
reason,  contravene  the  Constitution. 

2.  Eminent  domain  ^s»2(l  l)»Lloen«es  ^s»7 
(l)^That  business  Is  destroyed  does  not  in- 
validate statute  or  require  oompensatlon. 

Ihough  a  license  tax  should  destroy  a 
t>u8iness,  it  would  not  be  made  invalid  or  re- 
<iuire  compensation  upon  that  ground  alone,  as 
those  entering  upon  the  business  take  that 
risk. 

3.  Statutes  ^=»279— Acts  Judged  by  oontents^ 
«nd  not  by  allegations  as  to  purpose. 

Statutes  must  be  judged  by  their  contents, 
and  not  by  allegations  as  to  their  purpose  in 
a  complaint. 

4.  Statutes  ^=»55— Acts  of  Congress  held  not 
<ilsh  laws"  within  act  prohibiting  repeal  of 
such  laws  by  territorial  Legislature. 

Act  Cong.  June  6,  1900,  f  29,  and  Act 
June  26,  1906  (Comp.  St  S§  8628-3643),  im- 
posing taxes  on  fish  oil  works  and  fertilizer 
works,  are  not  "fish  laws"  within  Act  Aug. 
24,  1912  (CJomp.  St.  U  3528-3544),  providing 
that  the  power  of  the  Alaska  Legislature  to 
alter  and  repeal  laws  shall  not  extend  to  fish 
laws  of  the  United  States  applicable  to  Alaska. 

5.  Statutes  ^s»55— Territorial  statute  licensing 
manufacturers  of  fertilizer,  eto.,  held  not  con- 
trary to  acts  of  Congress. 

Act  Ck>ng.  June  6,  1900,  f  29,  and  Act 
June  26,  1906  (Comp.  St  {$  3628--3643),  im- 
posing taxes  on  fish  oil  works  and  fertilizer 
works,  in  Alaska,  do  not  import  a  license  to 
fluch  works,  and  Acts  Alaska,  May  1,  1913 
<Laws  1913,  c.  52),  April  29, 1915  (Laws  1915, 
c.  76),  and  May  8,  1917  (Laws  1917,  c.  74), 
levying  license  taxes  on  manufacturers  of  fish 
oil  and  fertilizer,  claimed  to  be  prohibitory,  are 
not  in  conflict  therewith. 

6.  Lloenses  ^s»7(3)— Not  lacking  In  uniformity 
because  greater  tax  Imposed  on  one  class  of 
manufacturers  than  on  others. 

Acts  Alaska  May  1,  1913  (Laws  1913,  c. 
52),  April  29,  1915  (Laws  1915,  c.  76),  and 
May  3,  1917  (Laws  1917,  c.  74),  levying 
license  taxes  on  manufacturers  of  fish  oU,  fer- 
tilizer, etc.,  from  herring,  do  not  violate  Act 
Cong.  Aug.  24,  1912,  §  3  (Comp.  St  §  3530), 
requiring  taxes  to  be  uniform  upon  the  same 
class  of  subjects,  though  the  tax  is  greater 
than  that  imposed  on  persons  manufacturing 


7.  Licenses  ^s»8(l)~Statutory  provision  lim- 
iting amount  of  taxes  held  Inapplloable. 

Act  Cong.  Aug.  24,  1912,  S  9  (Comp.  St. 
f  3536)  providing  that  no  tax  shall  be  levied 
in  Alaska  for  territorial  purposes  in  excess 
of  one  per  centum  upon  the  assessed  valuation 
of  property,  does  not  apply  to  a  license  tax 
on  manufacturers  of  fish  oil,  fertilizer,  etc. 

8.  Lloenses  ^=s>7(8)— Donbie  taxation  by  Unit- 
ed States  and  territorial  Legislature  beM 
permitted  by  statute. 

Under  Act  C^ng.  Aug.  24,  1912  (Comp. 
St  |§  3528-3544),  providing  that  the  Alaska 
Legislature  may  not  alter  or  repeal  laws  pro- 
viding for  taxes  on  business  and  trade,  but  that 
this  shall  not  prevent  the  Legislature  from 
imposing  other  and  additional  taxes  or  licenses, 
a  taxpayer  cannot  object  that  license  taxes 
are  imposed  both  by  the  United  States  and  by 
the  territory. 

In  Error  to  the  District  Ckyart,  Diviston 
No.  1,  of  the  Territory  of  Alaska. 

Action  by  the  Alaska  Fish  Salting  A  By- 
products 0)mpany  against  Walstein  O.  Smith. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

•Messrs.  R.  E.  Robertson,  of  Juneau,  Alas- 
ka, and  Harvey  M.  Friend,  of  Washington, 
D.  C,  for  plaintiff  in  error. 

•4T 

^Mr.  J.  0.  Murphy,  of  Anchorage^  Alaska, 
for  defendant  in  error. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court. 

This  is  an  action  to  recover  the  amount 
of  taxes  levied  under  statutes  of  Alaska  which 
the  plaintiff  alleges  to  be  contrary  to  the 
Act  of  Ck)ngre8S  of  August  24,  1912,  c.  387,  S 
8,  37  Stat  512  (Comp.  St  {  8530),  creating 
a  legislative  assembly  in  the  Territory  of 
Alaska,  and  to  the  Constitution  of  the  United 
States.  Judgment  was  given  for  the  defend- 
ant upon  demurrer  to  the  complaint,  the 
parties  agreeing  that  the  foregoing  grounds 
of  recovery  were  the  only  matters  in  dispute. 
The  statutes  attacked,  viz.:  May  1,  1913 
(Laws  1913,  c.  52),  April  29,  1015  (Laws 
1915,  c.  76),  and  May  3,  1917  (Laws  1917, 
c.  74),  levy  license  taxes  of  two  dollars  a 
barrel  and  two  dollars  a  ton  respectively, 
upon  persons  manufacturing  flsh  oil,  ferti- 
lizer and  fish  meal  in  whole  or  in  part  from 
herring.  The  Act  of  Congress  after  giving 
effect  to  the  Constitution  and  laws  of  the 
United  States  in  the  Territory  provides  that 
the  authority  therein  granted  to  the  legisla- 
ture "to  alter,  amend,  modify,  and  repeal 
laws  in  force  in  Alaska  shall  not  extend  to 
the    •    •    •    flsh    ♦    •    ♦    laws    •    ♦    •    of 
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the  United  States  applicable  to  Alaska,  or 
to  the  laws  of  the  United  States  providing 
for  taxes  on  business  and  trade.  •  •  ♦ 
Provided,  further,  that  this  provision  shall 
not  operate  to  prevent  the  legislature  from 
imposing  other  and  additional  taxes  or  11- 
<'enses."  Some  reliance  Is  placed  also  upon 
section  0  (section  3536)  that  all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects, 
&c.,  and  that  no  tax  shall  be  levied  for  terrl- 
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♦torlnl  purposes  In  excess  of  one  per  centum 
upon  the  assessed  valuation  of  property 
therein  In  any  one  year. 

[1-3]  The  complainant  alleges  that  the  tax 
will   prohibit  and   confiscate   the  plaintiff's 
business,  which  is  that  of  manufacturing  fish 
oil,  fertilizer,  fish  meal  and  by-products  from 
herring  either  in  whole  or  in  part ;   that  the 
tax  unreasonably  discriminates  against  the 
plaintiff,  as  it  levies  no  tax  upon  the  pro- 
ducers of  fish  oil,  &c.,  from  other  fish,  and  is 
otherwise  extortionate;   and  that  it  contra- 
venes the  Act  of  Ck)ngress  In  lack  of  uniformi- 
ty and  In  exceeding  one  per  centum  of  the 
actual  value  of  the  plaintiflTs  property.    The 
prophecies  of  destruction  and  the  allegations 
of  discrimination  as  compared  with  similar 
manufactures  from  salmon  are  denied  by  the 
Attorney  General  for  Alaska,  the  latter  denial 
being  based  upon  a  comparison  of  the  stat- 
utes which  of  course  is  open.    We  are  content 
however  to  assume  for  the  purposes  of  deci- 
sion that,  not  to  speak  of  other  licenses,  the 
questioned  Acts  do  bear  more  heavily  upon 
the  use  of  herring  for  oil  and  fertilizer  than 
they  do  upon  the  use  of  other  fish.    But  there 
is  nothing  in  the  Constitution  to  hinder  that 
If  Alaska  deems  it  for  its  welfare  to  dis- 
courage the  destruction  of  herring  for  ma- 
nure and  to  preserve  them  for  food  for  man 
or  for  salmon,  and  to  that  end  imposes  a 
greater  tax  upon  that  part  of  the  plaintiff's 
industry   than   upon   similar   use  of  other 
fish  or  of  the  offal  of  salmon,  it  hardly  can 
be  said  to  be  contravening  a  Constitution 
that  has  known  protective  tariffs  for  a  hun- 
dred years.     Rast  y.  Van  Deman  &  Lewis 
Co.,   240   U.    S.   342,   357,   36   Sup.   Ct  370, 
60  L.   Ed.  679,  L.  R.  A.  1917A,  421,   Ann. 
Gas.    1917B,  455.     Even  if  the  tax  should 
destroy  a  business  It  would  not  be  made 
invalid  or  require  compensation  upon  that 
ground   alone.       Those   who   enter  upon   a 
business  take  that  risk.     McCray  v.  United 
States,  195  U.  S.  27,  24  Sup.  Ct.  769,  49  L.  Ed. 
78,   1  Ann.  Gas.  561.     See  Quong  Wing  v. 
Klrkendall,  223  U.  S.  59,  32  Sup.  Ct.  192,  56 
L.  Ed.  350;      Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct.  273,  31  L.  Ed.  205 ;  Louisville 
&  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  482,  31  Sup.  Ct  265,  55  L.  Ed.  297,  34 
L.  R.  A.  (N.  S.)  671.    We  need  not  consider 
whether  abuses  of  the  power  might  go  to 
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*such  a  point  as  to  transcend  it,  for  we  have 


not  such  a  case  before  us.  The  Acts  must  be 
Judged  by  their  contents  not  by  the  allega- 
tions as  to  their  purpose  in  the  complaint. 
We  know  of  no  objection  to  exacting  a  dis- 
couraging rate  as  the  alternative  to  giving 
up  a  business,  when  the  legislature  has  the 
full  power  of  taxation.  The  case  is  different 
from  those  where  the  power  to  tax  is  limited 
to  inspection  fees  and  the  like,  as  in  Postal 
Telegraph  &  Cable  Co.  v.  Taylor.  192  U.  S.  64, 
72,  24  Sup.  Ct.  208,  48  L.  Ed.  342. 

[4,  51  But  it  is  said  that  however  it  may 
be  with  regard  to  the  Constitution  taken  by 
itself,  the  statutes  brought  into  question  are 
contrary  to  the  act  of  Congress  from  which 
the  local  legislature  derives  Its  power.  In  the 
first  place  they  are  said  to  be  an  attempt  to 
modify  or  repeal  the  fish  laws  of  the  United 
States.  The  Act  of  Congress  of  June  6,  1900, 
c.  786,  §  29 ;  31  Stat  321, 331 ;  Alaska  Compil- 
ed Laws,  §  2560;  imposes  a  tax  on  fish  oil 
works  of  ten  cents  per  barrel  and  on  fertilizer 
works  of  twenty  cents  per  ton,  repeated  in 
slightly  different  words  by  the  Act  of  June 
26,  1906,  c.  3547;  34  Stat  478  (Comp.  St  S 
3628) ;  Alaska  Compiled  Laws,  S  259.  But 
these  are  not  fish  laws  as  we  understand  the 
phrase.  It  is  argued,  however,  that  at  least 
they  import  a  license.  License  Tax  Cases,  5- 
Wall.  462,  470,  18  L.  Ed.  497,  and  that  a  tax 
alleged  to  be  prohibitory  flies  in  their  teeHi. 
It  would  be  going  far  to  say  that  a  tax  on 
fish  oil  works  in  general  terms  imported  a 
license  to  a  specific  kind  of  works  deemed- 
undeslrable  by  the  local  powers,  and  when 
we  take  into  account  the  express  and  un- 
limited authority  to  impose  additional  taxes 
and  licenses  we  are  satisfied  that  the  objec- 
tion should  not  prevail.  We  confine  our 
decision  to  the  statutes  before  us,  repeating 
in  this  connection  that  they  must  be  judged 
by  their  contents  not  by  the  characterization- 
of  them  in  the  complaint 

[6-8]  The  requirement  of  uniformity  in. 
section  9  is  disposed  of  by  what  we  have 
said  of  the  classification  when  considered 
with  reference  to  the  Constitution.    The  legis- 
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lature  was  ^warranted  In  treating  the  making: 
of  oil  and  fertilizer  from  herring  as  a  differ- 
ent class  of  subjects  from  the  making  of  the 
same  from  salmon  offal.  The  provisions 
against  taxing  In  excess  of  one  per  centum  of 
the  assessed  valuation  of  property  does  not 
apply  to  a  license  tax  like  this.  This  is  not 
a  property  tax.  Alaska  Pacific  Fisheries  v. 
Territory  of  Alaska,  236  Fed.  52,  61,  149  C. 
C.  A.  262.  The  objection  that  the  plaintiff 
in  error  is  doubly  taxed,  first  by  the  United 
States  and  then  by  the  Territory,  is  answered 
by  the  express  authority  to  levy  additional 
taxes  to  which  we  have  referred  heretofore. 
Without  going  into  more  detail  we  are  of 
opinion  that  the  tax  must  be  sustained* 
Judgment  afiirmed. 
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STARK  BROS.  NURSERIES  &  ORCHARDS 
CO.  V.  STARK  et  al. 

(Argued  Jan.  21,  1921.  Decided  Jan.  31,  1921.) 

No.  171. 

1.  Courts  o=:»292»ln  suit  for  Infringement  of 
registered  trade-mark,  no  damages  recov- 
erable for  unfair  competition  before   notice. 

Under  Trade-Mark  Act,  §  28  (Comp.  St.  f 
9514),  providing  that  in  any  suit  for  infringe- 
ment no  damages  shall  be  recovered,  except  on 
proof  that  defendant  was  duly  notified  of  the 
infringement  and  continued  it  after  such  notice, 
in  a  suit  in  the  federal  court  between  citi- 
zens of  the  same  state  for  infringement  of  a 
registered  trade-mark,  damages  for  unfair  com- 
petition or  profits  therefrom  prior  to  the  giv- 
ing of  notice  are  not  recoverable,  as  any  cause 
of  action  plaintiff  has  outside  the  statute  must 
be  asserted  in  some  other  court. 

2.  Courts  <@=:»292»Notice  or  willfulness  held 
not  to  authorize  recovery  for  unfair  competi- 
tion before  notice  of  Infringement  of  trade- 
mark. 

Under  Trade-Mark  Act,  §  28  (Comp.  St 
I  9514),  notice  by  the  owner  of  a  registered 
trade -mark  to  defendants  to  "discontinue  the 
unfair  competition  and  infringement  on  our 
rights,"  or  the  willful  character  of  defendants' 
wrongdoing,  did  not  authorize  recovery  for  un- 
fair competition  prior  to  notice  of  an  infringe- 
ment, in  a  suit  in  a  federal  court  between 
citizens  of  the  same  state. 

On  Writ  of  Certiorari  to  tlie  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  dr- 
coit 

Suit  by  the  Stark  Bros.  Nurseries  &  Or- 
diards  Company  against  William  P.  Stark 
and  another,  trustees  doing  business  as  the 
William  P.  Stark  Nurseries.  A  decree  for 
plaintiff  (248  Fed.  154)  was  modified  by  the 
Circuit  Court  of  Appeals  (Stark  v.  Stark 
Bros.  Nurseries  &  Orchards  Ck).,  257  Fed.  9, 
168  C.  C.  A.  221),  and  plaintiff  brings  cer- 
tiorarL    Affirmed. 
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^Mr.  Andrew  B.  Remick,  of  St  Louis,  Mo., 
for  petitioner. 

^Ir.  Xenophon  P.  Wilfley,  of  St  Louis, 
Mo.,  for  respondents. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

This  is  a  suit  brought  September  11,  1916, 
in  the  District  Court  of  the  United  States  by 
the  petitioner,  a  Missouri  corporation, 
against  citizens  of  Missouri,  for  an  infringe- 
ment of  a  trade-mark,  "Stark  Trees,"  regis- 
tered under  the  Act  of  Congress  of  Febru- 
ary 20,  1905,  c.  592,  33  Stat  724,  and  amend- 


ments (Comp.  St  IS  9485-9516).  The  Dis- 
trict Court  found  infringement  and  unfair 
competition,  granted  an  injunction,  and  made 
a  decree  for  an  account  of  profits  from  March 
11,  1914,  when  the  Infringement  began,  lim- 
iting the  damages,  however,  to  those  suffered 
after  August  26,  1916,  that  being  the  date 
when  the  plaintiff  gave  the  defendant  notice 
of  the  registration  of  the  mark.  The  Cir- 
cuit Court  of  Appeals  concurred  with  the 
District  Court  as  to  the  facts  but  limited  the 
account  as  well  as  the  damages  to  the  date 
when  notice  was  given  of  the  registered 
mark,  a  few  days  before  the  bringing  of  this 
suit  248  Fed.  154;  Stark  v.  Stark  Bros. 
Nurseries  &  Orchards  Co.,  257  Fed.  9,  168 
C.  0.  A.  221.  This  limitation  Is  the  only 
question  here. 

[11  By  section  28  of  the  Trade-Mark  Act  It 
is  made  the  duty  of  the  registrant  to  give 
notice  to  the  public  by  attaching  certain 
specified  words  or  abbreviations  to  the  trade- 
mark or  to  the  receptacle  wherein  the  article 
Is  enclosed;  *'and  In  any  suit  for  infringe- 
ment by  a  party  failing  so  to  give  notice  of 
registration  no  damages  shall  be  recovered, 
except  on  proof  that  the  defendant  was  duly 
notified  of  infringement,  and  continued  the 
same  after  such  notice."  33  Stat.  730  (Comp. 
St  §  9514).    The  infringement  that  is  sued 

for  is  Infrlhgement  of  a  registered  trade- 
offs 
mark,  not  infringement  ^of  a  trade-mark. 
That  is  the  plain  meaning  of  the  above  words 
and  the  necessary  scope  of  this  suit  since 
that  Is  the  scope  of  the  Jurisdiction  of  the 
District  Court  A.  Lescher  &  Sons  Rope  Co. 
V.  Broderick  &  Bascom  Rope  Co.,  201  U.  S. 
166,  172,  26  Sup.  Ct  425,  50  L.  Ed.  710.  It 
seems  very  plain  that  the  plaintiff  had  a 
cause  of  action  outside  the  statute,  but  that 
would  have  to  be  asserted  elsewhere,  as  the 
suit  was  l>etween  citizens  of  the  same  State. 
The  statute  alone  gave  the  right  to  come 
into  this  Court  of  the  United  States.  Coming 
in  to  assert  its  statutory  rights  we  will  as- 
sume in  the  plalntiff^s  favor  that  it  could  re- 
cover for  unfair  competition  that  was  insep- 
arable from  the  statutory  wrong,  but  it  could 
not  reach  back  and  recover  for  earlier  in- 
juries to  rights  derived  from  a  different 
source. 

[2]  The  plaintiff  argues  that  a  notice  of 
March  11,  1914,  calling  on  the  defendants  "to 
discontinue  the  unfair  competition  and  in- 
fringement on  our  rights,"  coupled  with  the 
willful  character  of  the  defendants*  wrong- 
doing ought  to  lead  to  a  different  result,  and 
the  District  Judge  seems  to  have  had  a  simi- 
lar notion.  But  that  is  to  forget  the  origin 
and  necessary  limit  of  the  Jurisdiction  In 
this  case. 

Decree  afilrmed. 


^=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(»6  U.  B.  5S)  - 

HOGAN  V.  O'NEILL,  Chief  of  Poiloo. 

(Submitted  nnder  Twentieth  Rule  Not.  8, 
1920.    Decided  Jan.  81,  1021.) 

No.  120. 

1.  Indiotment  and  Information  ^=986 (8)^1  n- 
dlctment  held  to  charge  oommleeion  of  orlme 
within  etate  under  statute. 

Under  Ber.  Laws  Mass.  e.  218^  i  20,  pro- 
▼iding  that  the  name  of  the  county  and  court 
in  the  caption  of  an  indictment  shall  be  consid- 
ered an  allegation  that  Uie  act  was  committed 
within  the  territorial  jurisdiction  of  the  court, 
etc.,  an  indictment  for  conspiracy  the  caption  of 
which  stated  the  county  and  court,  was  suffi- 
cient to  charge  the  commission  of  a  crime  in 
Massachusetts. 

2.  Evidence  ^s»35— United  States  courts  take 
Judicial  notice  of  laws  of  state  courts. 

In  habeas  corpus  by  one  in  custody  under 
an  extradition  warrant,  the  United  iStates 
courts  take  notice  of  the  laws  of  the  demanding 
state  as  to  the  sufficiency  of  indictments. 

3.  Extradition  ^s»35— Governor  entitled  to 
take  notice  of  laws  of  demanding  state. 

The  Governor  of  a  state  upon  whom  a  req- 
uisition is  made  under  Bev.  St  {  5278  (Comp. 
St.  S  10126),  for  surrender  of  a  fugitive  from 
justice,  is  at  liberty  to  take  notice  of  the  laws 
of  the  demandmg  state  as  to  the  requisites  of 
indictments. 

4.  Haheas  corpus  ^=»92(2)— Sufflolency  of  in- 
dictment as  pleading  not  open  to  inquiry. 

In  a  habeas  corpus  proceeding  by  one  in 
custody  under  an  extradition  warrant,  the  suf- 
ficiency of  the  indictment  as  a  pleading  is  not 
open  to  inquiry. 

5.  Habeas  corpus  ^=»ii  I  (I) —  Defendant, 
charged  with  conspiracy,  not  entitled  to  dis- 
charge because  overt  act  not  alleged  or 
proved. 

On  habeas  corpus  by  one  in  custody  under 
an  extradition  warrant  issued  on  requisition 
of  the  Governor  of  Massachusetts  accompanied 
ty  an  indictment  for  conspiracy,  the  petition- 
■er  is  not  entitled  to  discharge  because  there  is 
no  allegation  or  proof  of  an  overt  act,  as  under 
the  law  of  Massachusetts  a  conspiracy  to  com- 
mit a  crime  is  itself  a  criminal  offense,  though 
no  overt  act  be  done  in  puzsuance  of  it. 

6.  Conspiracy  ^=»27— Overt  act  not  essential 
in   Massachusetts. 

By  the  law  of  Massachusetts,  aS  by  the 
•common  law,  a  conspiracy  to  commit  a  crime 
4s  itself  a  criminal  offense,  though  no  overt 
4ict  be  committed;  there  being  no  statute  mak- 
ing criminality  dependent  upon  the  commis- 
sion of  an  overt  act. 

7.  Extradition  ^=s>30— Person  in  demanding 
state  about  time  of  offense  subject  to  extra- 
dition. 

Under  Const,  art.  4.  S  2,  and  Rev.  St.  S 
^278  (Comp.  St.  {  10126),  defendant,  who  was 
charged  by  indictment  with  a  criminal  offense 
committed  in  Massachusetts  on  or  about  Au- 
gust 18,  1916,  and  by  his  own  admission  was 
in  Massachusetts   and  in   communication  with 


his  alleged  co-conspirator  at  or  about  that 
time,  could  be  returned  to  Maaeachnsetts  as 
a  fugitive  from  justice. 

8.  Habeas  corpus  ^=»92( 2)— Governor's  deter- 
mination that  prisoner  Is  fugitive  conclusive, 
unless  clearly  overthrown. 

In  an  extradition  proceeding,  the  question 
whether  the  prisoner  was  in  fact  a  fugitive 
from  justice  was  for  the  determination  of  the 
Governor  of  the  state  where  he  was  found, 
and  his  conclusion  must  stand  in  a  habeas  cor- 
pus proceeding,  unless  dearly  overthrown. 

9.  Extradition  «=»30— ^Fugitive  from  Justice'* 
need  not  leave  state  for  purpose  of  avoiding 
prosecution. 

To  be  regarded  as  a  ^'fugitive  from  justice/* 
it  is  not  necessary  that  one  shall  have  left  the 
state  for  the  very  purpose  of  avoiding  prose- 
cution; it  being  sufficient  that,  having  com- 
mitted there  an  act  constituting  a  crime,  be 
afterwards  has  departed  from  its  jurisdiction, 
and  when  sought  to  be  prosecuted  is  found  In 
another  state. 

[SSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fugitive 
from  Justice.] 

Appeal  from  the  District  Coart  of  the 
United  States  for  the  District  of  New  Jersey. 

Habeas  corpus  by  CSiarles  K.  Hogan 
against  WUliam  H.  O'NeiU,  Chief  of  Police 
of  the  Oity  of  East  Orange,  N.  J.  From  a 
final  order  discharging  the  writ  and  re- 
manding petitioner  to  defendant's  custody, 
the  petitioner  appeals.     Afllrmed. 

*Mr.  Reuben  D.  Silliman,  of  New  Tork  City, 

for  appellant. 

Mr.  Joseph  G.  Pelletier,  of  Boston,  Mass., 
for  appellee. 

Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

This  is  an  appeal  fr<nn  a  final  order  of  the 
District  Court  discharging  a  writ  of  habeas 
corpus  and  remanding  appellant  to  the  cus- 
tody of  appellee  for  rendition  to  a  represen- 
tative of  the  commonwealth  of  Massachu- 
setts, pursuant  to  a  warrant  issued  by  the 
Governor  of  New  Jersey  under  section  6278, 
Rev.  Stat  U.  S.  (Comp.  St  §  10126). 

Upon  the  hearing  before  the  District  Court 
on  return  of  the  habeas  corpus,  it  appeared 
that  a  demand  for  appellant's  apprehension 

and  extradition  to  Massachusetts  *had  been 
made  by  the  Governor  of  that  commonwealth 
upon  the  Governor  of  New  Jersey,  acocKn- 
panied  with  a  copy  of  an  indictment  found 
by  the  grand  Jury  of  Suffolk  county,  certified 
as  authentic  by  the  Governor  of  Massachu- 
setts, and  an  affidavit  to  the  effect  that  ap- 
I)ellant  was  in  the  commonwealth  for  some 
time  previous  to  and  at  the  time  of  the  com- 
mission of  the  alleged  crime,  and  afterwards 
fled  therefrom. 


6=»For  other  cases  see  sams  topic  and  KEY-NUMBBR  In  all  Key-Numbered  DiceeU  and  Indezea 
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The  following  is  a  copy  of  the  Indictment 
(slgnatiires  omitted): 

"Commonwealth  of  MassachnsettSt  Suffolk,  as: 
"At  the  Superior  Court  Begun  and  Holden 
at  the  City  of  Boston,  Within  and  for  the 
County  of  Suffolk,  for  the  Transaction  of  Crim- 
inal Business,  on  the  First  Monday  of  Febru- 
ary, in  the  Year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Nineteen. 

*The  jurors  for  the  commonwealth  of  Mas- 
sachusetts on  their  oath  present  that  Charles 
K.  Hogan  and  Luther  R.  Hanson,  on  the  eight- 
eenth day  of  August  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  sixteen,  con- 
spired together  to  steal  the  property,  moneys, 
goods  and  chattels  of  the  Market  Trust  Com- 
pany, a  banking  corporation  legally  established 
and  existing." 

It  appeared  that  since  the  month  of  May, 
1915,  appellant  had  resided  continuously  at 
East  Orange,  N.  J.;  but  he  admitted  that  in 
the  summer  of  1916 — he  said  he  could  not 
remember  the  date — he  visited  Boston  and 
spent  some  time  In  the  company  of  Hanson, 
the  alleged  co-conspirator. 

[1-3]  It  is  objected  that  the  indictment 
does  not  charge  appellant  with  the  commis- 
sion of  a  crime  in  Massachusetts;  but  when 
it  is  read  in  the  light  of  the  laws  of  that 
commonwealth  the  difflcnlty  disappears.  Re- 
vised Laws  of  Massachusetts,  c.  218,  {  20, 
reads  thus: 

**The  time  and  place  of  the  commission  of  the 
crime  need  not  be  alleged  unless  it  is  an  essen- 

tial  element  of  the  crime.  The  allega^tion  of 
time  in  the  caption  shall,  unless  otherwise 
Rtated,  be  considered  as  an  allegation  that  the 
act  was  committed  before  the  finding  of  the 
indictment,  after  it  became  a  crime,  and  with- 
in the  period  of  limitations.  The  name  of  the 
county  and  court  in  the  caption  shall,  unless 
otherwise  stated,  be  considered  as  an  allega- 
tion that  the  act  was  committed  witliin  the  ter- 
ritorial jurisdiction  of  the  court.  All  allega- 
tions of  the  indictment  shall,  unless  otherwise 
stated,  be  considered  to  refer  to  the  same  time 
and  place." 

Of  coarse  the  courts  of  the  United  States 
will  take  notice  of  the  laws  of  the  demanding 
state,  as  the  Governor  of  New  Jersey  was  at 
liberty  to  do.  Roberts  y.  Reilly,  116  U.  S. 
80,  96,  6  Sup.  Ct  291,  29  L.  Ed.  544. 

[4]  Were  there  any  doubt  of  the  sufficiency 
of  the  indictment,  as  a  pleading,  it  would 
not  be  open  to  inquiry  on  habeas  corpus. 
Mmisey  v.  Clough,  196  U.  S.  364,  373,  25 
Sup.  Ct  282,  49  L.  Ed.  616. 

[5,  •]  The  suggestion  that  there  is  neither 


allegation  nor  proof  of  an  overt  act  done 
by  appellant  in  Massachusetts  pursuant  to 
the  alleged  conspiracy  is  without  weight 
By  the  law  of  Massachusetts,  as  by  the  com- 
mon law,  a  conspiracy  to  commit  a  crime  is 
Itself  a  criminal  offense,  although  no  overt 
act  be  done  in  pursuance  of  it;  such  acts, 
however  important  as  evidence  of  conspiracy 
or  as  matters  of  aggravation,  not  being  of 
the  essence  of  the  offense,  since  there  is  no 
statute  making  criminality  dependent  upon 
the  commission  of  an  overt  act.  Common- 
wealth V.  Judd,  2  Mass.  329,  337,  3  Am.  Dec. 
64:  Commonwealth  v.  Tibbetts,  2  Mass.  530,. 
638;  Commonwealth  v.  Warren,  6  Mass.  74; 
Commonwealth  v.  Hunt,  4  Mete.  Ill,  125,. 
38  Am.  Dec.  346. 

[7-9]  Appellant  being  charged  by  authentic 
indictment  with  a  criminal  offense  commit- 
ted in  Massachusetts  on  or  about  August 
18,  1916,  and  having,  by  his  own  admission,, 
been  personally  present  there  and  in  com- 
munication with  the  alleged  co-conspirator 
at  or  about  that  time,  and  being  afterwards 

found  in  the  state  of  New  Jersey,  there  *is> 
adequate  ground  for  his  return  as  a  fugi- 
tive from  justice  under  section  5278,  Rev. 
Stat.  U.  S.,  enacted  to  give  effect  to  article  4„ 
f  2,  of  the  Constitution.  Whether  in  fkct 
he  was  a  fugitive  from  Justice  was  for  the 
determination  of  the  Governor  of  New  Jer- 
sey. The  warrant  of  arrest  issued  in  com- 
pliance with  the  demand  of  the  Governor 
of  Massachusetts  shows  that  he  found  ap- 
pellant to  be  a  fugitive;  and  this  conclusion 
must  stand  unless  clearly  overthrown,  whiclk 
appellant  has  not  succeeded  in  doing.  To  be 
regarded  as  a  fugitive  from  Justice  it  is  not 
necessary  that  one  shall  have  left  the  state 
in  which  the  crime  is  alleged  to  have  been 
committed  for  the  very  purpose  of  avoiding 
prosecution,  but  simply  that,  having  commit- 
ted there  an  act  which  by  the  law  of  the 
state  constitutes  a  crime,  he  afterwards  has- 
departed  from  its  Jurisdiction  and  when 
sought  to  be  prosecuted  Is  found  within  the 
territory  of  another  state.  Roberts  v.  Reil- 
ly, 116  U.  S.  80,  96-97,  6  Sup.  Ct  291,  29  L. 
Ed.  544;  Munsey  v.  Clough,  196  U.  S.  364,. 
372-375,  25  Sup.  Ct  282,  49  L.  Ed.  516 ;  Ap- 
pleyard  v.  Massachusetts,  203  U.  S.  222,  227,. 
et  seq.,  27  Sup.  Ct.  122,  61  L.  Ed.  161,  7  Ann.. 
Cas.  1073;  McNichols  v.  Pease,  207  U.  S.  100, 
108,  109,  28  Sup.  Ct  68,  52  L.  Ed.  121; 
Biddlnger  v.  Commissioner  of  Police,  245  U. 
S.  128,  133,  134,  38  Sup.  Ct  41,  62  L.  Ed.  193. 
Final  order  affirmed. 
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KAHN  et  al.  v.  ANDERSON,  Warden  of  Unit- 
ed States  Penitentiary  at  Leavenwortii, 

Kan. 

{Argued  Dec.  7  and  8,  1920.    Decided  Jan.  31, 

1921.) 

No.  421. 

1.  War  ^=s>32— Discretion  as  to  number  of 
members  of  court-martial  not  subject  to  Ju- 
dicial review. 

Under  the  fifth  Article  of  War  (Comp.  St. 
i  230Sa),  providing  that  a  court-martial  shall 
be  composed  of  not  less  than  5  officers,  and 
must  be  composed  of  13  when  that  number  can 
i>e  convened  without  manifest  injury  to  the 
service,  the  exercise  of  discretion  as  to  the 
number  of  members  of  the  court  within  the  min- 
imum and  maximum  limits  is  executive,  and  not 
subject  to  Judicial  review. 

2.  War  ^=»32— Retired  officers  qualified  to  sit 
on  court-martial;  "Officers  In  military  serv- 
ice." 

Retired  officers  are  "officers  in  the  military 
-service"  of  the  United  States  competent  to  sit 
•on  a  court-martial  under  the  fourth  Article  of 
War   (Comp.  St.  {  2308a),  especially  in  view 
•of  Act  April  23,  1904  (Comp.  St.  {  2078),  pro- 
viding that  the  Secretary  of  War  may  assign 
retired    officers,    with   their  consent,   to   duty 
•upon  courts-martial. 

3.  War  ^=932— Oflksers  of  United  States 
Guards  may  sit  on  court-martial. 

Under  Selective  Service  Act,  §§  1,  2  (Comp. 
St.  1918,  Comp.  St.  Ann.  Supp.  1919,  |§  2044a, 
2044b),  the  President  had  power  to  organize 
the  United  States  Guards,  and  such  force  is  a 
part  of  the  army  of  the  United  States,  and 
officers  thereof  may  be  assigned  to  court-mar- 
tial duty  under  the  fourth  Article  of  War. 

4.  War  ^=:932— Military  prisoners  held  triable 
by  court-martial  for  offenses  committed  dur- 
ing Imprisonment. 

Under  Act  March  4,  1915  (Comp.  St  | 
2458a),  relative  to  the  United  States  Disci- 
plinary Barracks,  and  the  second  Article  of 
War,  par.  (e)  being  Comp.  St.  {  2308a,  provid- 
ing that  persons  under  sentence  adjudged  by 
courts-martial  are  subject  to  military  law, 
military  prisoners  undergoing  punishment  un- 
der previous  sentences  were  subject  to  mili- 
tary law  and  triable  by  court-martial  for  of- 
fenses committed  during  such  imprisonment, 
even  conceding  that  the  previous  sentences  re- 
sulted in  their  discharge  as  soldiers. 

5.  Constitutional  law  <^=:^267— War  <S=s>32— 
Constitution  not  violated  by  subjecting  mili- 
tary prisoners  to  trial  by  court-martial. 

The  exercise  of  the  power,  long  established 

and   recognized,   to  try   military   prisoners   by 

-court-martial  for  offenses  committed  during  the 

imprisonment,     does     not    violate    the     Fifth 

Amendment. 

6.  Indictment  and  Information  ^=92(2)— Jury 
^==>  1 1(4)— Constitutional  guaranties  not  vio- 
lated by  military  trial  of  persons  subject  to 
military  law. 

Under  Const,  art.  1,  {  8,  the  guaranty  of  a 
jury   trial,   and   the   guaranty  of   presentment 


for  indictment  by  a  grand  jury,  secured  by 
Amendment  5,  are  not  violated  by  providing 
for  trial  by  court-martial  of  persons  subject 
to  military  law. 

7.  War  ^=^32— Court-martial  not  without  Ju- 
risdiction of  murder  since  the  Armistice; 
"peace." 

In  view  of  the  other  provisions  of  the  Arti- 
cles of  War  of  1916,  especially  Articles  74,  92, 
and  93  (Comp.  St  {  2308a),  and  the  differences 
between  such  articles  and  those  of  1874,  the 
provision  of  Article  92  that  no  person  shall  be 
tried  by  court-martial  for  murder  committed 
within  a  state  or  the  District  of  Columbia  in 
time  of  "peace,"  refers  to  peace  in  a  complete 
sense  officially  declared,  and  does  not  deprive 
a  court-martial  of  jurisdiction  of  the  offense 
of  murder  subsequent  to  the  Armistice  and  tne 
cessation  of  hostilities. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Peace.J 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Kansas. 

Habeas  corpus  by  Alexander  Kahn  and 
others  against  August  V.  Anderson,  Warden 
of  the  United  States  Penitentiary  at  Leaven- 
worth, Kan.  The  petition  was  dismissed,  and 
the  petitioners  appeal.   Affirmed. 

•a 

^Messrs.  Martin  J.  O'Donnell  and  Isaac  B. 
Kimbrell,  both  of  Kansas  City,  Mo.,  for  ap- 
pellants. 
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♦Mr.  W.  C.  Herron,  of  Washington,  D.  C, 
for  appellee. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

The  petition  for  habeas  corpus  filed  by  the 
appellants  on  June  11,  1920,  to  obtain  their 
release  from  confinement  in  the  United  States 
Disciplinary  Barracks  at  Leavenworth  hav- 
ing, on  motion  of  the  United  States,  been  dis- 
missed on  the  face  of  the  petition  and  docu- 
ments annexed,  the  appeal  which  is  now  be- 
fore us  was  prosecuted.  We  are  therefore 
only  concerned  with  the  issues  which  legiti- 
mately arise  from  that  situation. 

It  was  charged  in  the  petition  that  on  No- 
vember 4,  1918,  the  petitioners  were  placed 
on  trial  before  a  general  court-martial  for 
violation  of  the  ninty-sixth  Article  of  War 
(Comp.  St  I  2308a),  in  having  conspired  to 
murder  a  named  fellow  prisoner,  and  of  the 
ninety-second  Article  in  having  committed 
the  murder,  and  that  at  the  time  of  the  al- 
leged commission  of  the  crimes  stated  they 
were  undergoing  imprisonment  in  the  bar- 
racks in  question  under  sentences  which  had 
been  imposed  upon  them  by  courts-martial 
for  military  offenses.  It  was  averred  that 
the  legality  of  the  organization  of  the  court 
and  Its  Jurisdiction  was  at  once  challenged* 
and  on  the  challenge  being  overruled,  each 
of  the  petitioners  was,  on  November  25,  1918, 
found  guilty  of  the  murder  charged,  and  as 
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the  result  of  the  action  of  the  President  in 
mitigating  and  approving  the  sentences,  they 
were  each  liable  for  a  long  term  of  imprison- 
ment 

The  release  which  was  prayed  was  based 
upon  the  following  grounds:    (1)  Alleged  il- 
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legality  In  the  constitution  *of  the  court ;  (2) 
an  assertion  that  the  petitioners  did  not  pos- 
sess the  military  status  essential  to  cause 
them  to  be  subject  to  the  court's  Jurisdiction ; 
(3)  that  their  subjection,  even  if  they  pos- 
sessed such  military  status,  to  be  tried  by 
court-martial,  deprived  them  of  asserted  con- 
stitutional rights,  and  (4)  that  In  no  event 
had  the  court-martial  power  to  try  them  for 
murder  under  the  conditions  existing  at  the 
time  of  the  triaL  We  come  to  consider 
whether  the  court  erred  in  overruling  these 
contentions. 

[1]  The  fifth  Article  of  War  exacts  that 
in  any  event  a  court-martial  shall  be  com- 
posed of  not  less  than  5  officers  and  must  be 
composed  of  13  when  that  number  can  be 
convened  without  manifest  injury  to  the  serv- 
ice. The  court  in  this  case  was  composed  of 
8  members,  the  order  certifying  that  more 
than  that  number  could  not  be  convened 
without  manifest  injury  to  the  service.  The 
argument  is  that  because  the  court  was  com- 
posed of  less  than  13  officers  it  was  unlaw- 
fully constituted.  But  it  has  long  been  set- 
tled that  the  exercise  of  discretion  as  to  fix- 
ing the  number  of  the  court  with  reference 
to  the  condition  of  the  service,  within  the 
minimum  and  maximum  limits,  is  executive 
and  not  subject  to  Judicial  review.  Martin 
V.  Mott,  12  Wheat.  19,  34,  35,  6  L.  Ed.  637 ; 
Bishop  V.  United  States,  197  U.  S.  334,  340, 
25  Sup.  Gt  440,  49  L.  Ed.  780.  The  objection 
is  therefore  without  merit 

[2,3]  Of  the  eight  members  of  the  court 
two  were  described  in  the  order  as  retired  of- 
ficers and  three  as  officers  of  the  United 
States  Guards.  The  contention  is  that,  as 
by  the  fourth  Article  of  War  one  must  be  an 
officer  in  the  military  service  of  the  United 
States  to  be  competent  to  sit  on  a  court-mar- 
tial, and  as  retired  officers  and  officers  of 
the  United  States  Guards  are  not  within  that 
requirement,  the  constitution  of  the  court 
was  void.  But  both  contentions,  we  are  of 
opinion,  are  untenable ;  as  to  the  retired  offi- 
cers, because  it  is  not  open  to  question.  In 
view  of  the  ruling  in  United  States  v.  Tyler, 

•7 

105  U.  S.  244,  26  Ix  Ed.  985,  that  such  ^officers 
are  officers  in  the  military  service  of  the 
United  States,  and  because  it  is  equally  cer- 
tain that  the  order  assigning  the  retired  offi- 
cers to  the  court  was  within  the  authority 
conferred  by  the  Act  of  April  23,  1904,  c 
1485,  33  Stat  264  (Comp.  St  |  2078),  which 
provides  that: 

*'The  Secretary  of  War  may  assign  retired 
officers  of  the  Army,  with  their  consent,  to 
active     duty     ^     *    *    upon    courts-martiaL 
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As  to  the  United  States  Guards  officers, 
there  can  also  be  no  doubt  that  the  President 
was  fully  empowered  by  section  2  of  the  Se- 
lective Service  Act  of  May  18, 1917,  c  15,  40 
Stat.  77  (Comp.  St  1018,  Comp.  St  Ann. 
Supp.  1919, 1  2044b),  to  exert  the  power  which 
he  did  by  Special  Regulations,  No.  101,  or- 
ganizing the  military  force  known  as  the 
United  States  Guards,  and  that  such  force, 
under  the  express  terms  of  section  1  of  the 
same  act,  were  a  part  of  the  Army  of  the 
United  States,  and  that  these  officers  were 
therefore  competent  to  be  assigned  to  court- 
martial  duty. 

[4]  As  we  have  seen,  the  pleadings  disclose 
that  the  alleged  crimes  were  charged  to  have 
been  committed  by  the  accused  while  they 
were  confined  in  a  United  States  military 
prison  undergoing  punishment  Infiicted  upon 
them,  and  upon  this  it  is  contended  that  ei- 
ther by  implications  resulting  from  the  length 
of  the  sentences  previously  imi>osed  and 
which  were  being  suffered,  or  by  assump- 
tion that  there  was  a  provision  in  the  sen- 
tences to  that  effect,  it  resulted  that  the  ac- 
cused, by  the  convictions  and  sentences, 
ceased  to  be  soldiers  and  were  no  longer  sub- 
ject to  military  law.  But  as  the  allegations 
of  the  petition  and  the  contention  based  upon 
them  concede  that  the  petitioners  were,  at 
the  time  of  the  trial  and  sentence  complained 
of,  military  prisoners  undergoing  punish- 
ment for  previous  sentences,  we  are  of  opin- 
ion that  even  if  their  discharge  as  soldiers 
had  resulted  from  the  previous  sentences 
which  they  were  serving,  it  would  be  here 
immaterial,  since  as  they  remained  military 
prisoners  they  were  for  that  reason  subject 
to  military  law  and  trial  by  court-martial  for 

•8 
offenses  committed  during  such  Im^prison- 
ment  Thus,  in  dealing  with  that  question, 
in  Carter  v.  McClaughry,  183  U.  S.  365,  383, 
22  Sup.  Ct  181,  188  (46  L.  Ed.  236)  it  was 
said: 

"The  accused  was  proceeded  against  as  an 
officer  of  the  Army,  and  jurisdiction  attached 
in  respect  of  him  as  such,  which  included  not 
only  the  power  to  hear  and  determine  the  case, 
but  the  power  to  execute  and  enforce  the  sen- 
tence of  the  law.  Having  been  sentenced,  his 
status  was  that  of  a  military  prisoner  held  by 
the  authority  of  the  United  States  as  an  offend- 
er against  its  laws. 

''He  was  a  military  prisoner  though  he  had 
ceased  to  be  a  soldier,  and  for  offenses  oom- 
mitted  during  his  confinement  he  was  liable  to 
trial  and  punishment  by  court-martial  under 
the  rules  and  articles  of  war.  Bev.  Stat  | 
1361." 

See,  in  addition.  Act  of  March  3,  1915,  c 
143,  38  Stat  1084  (Comp.  St  2458a) ;  2d  Arti- 
cle of  War,  par.  (e) ;  16  Op.  Attys.  At  Gen. 
292 ;  In  re  Craig  (C.  0.)  70  Fed.  9G9 ;  Ex  parte 
Wildman,  Fed.  Cas.  No.  17,653a. 

[6]  And  as  the  authorities  Just  referred  to 
and  the  principles  upon  which  they  rest  ade- 
quately demonstrate  the  unsubstantiai  chap* 
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Hc^er  of  the  contention,  that  to  give  effect  to 
the  power  thus  long  established  and  recog- 
nized would  be  repugnant  to  the  Slfth 
Amendment,  we  deem  it  unnecessary  to  no- 
tice the  question  further. 

[6]  In  connection  with  this  subject  we  ob- 
serve that  a  further  contention,  that  conced- 
ing the  accused  to  have  been  subject  to  mili- 
tary law,  they  could  not  be  tried  by  a  mili- 
tary court  because  Congress  was  without 
power  to  so  provide  consistently  with  the 
^aranties  as  to  Jury  trial  and  presentment 
or  indictment  by  grand  Jury,  respectively  se- 
cured by  article  1,  {  8,  of  the  Constitution, 
and  article  5  of  the  Amendments,  is  also  with- 
out foundation,  since  it  directly  denies  the 
existence  of  a  power  in  Congress  exerted 
from  the  beginning,  and  disregards  the  nu- 
merous decisions  of  this  court  by  which  its 
exercise    has    been    sustained — a    situation 

which  was  so  ♦obvious  more  than  40  years  ago 
as  to  lead  the  court  to  say  in  Ex  parte  Reed, 
100  U.  S.  13,  21  (25  L.  Ed.  538) : 

*'The  constitutionality  of  the  acts  of  Con- 
gress touching  army  and  navy  courts-martial 
in  this  country,  if  there  could  ever  have  been 
a  doubt  about  it,  is  no  longer  an  open  question 
in  this  court,  (i^onst  art.  1,  §  8,  and  Amend- 
ment 5.  In  Dynes  v.  Hoover,  20  How.  65,  the 
subject  was  fully  considered  and  their  validity 
affirmed.** 

[7]  This  brings  us  to  the  final  contention, 
that  because  when  the  trial  occurred  it  was 
time  of  peace  no  Jurisdiction  existed  to  try 
for  murder,  as  Article  92  provided  that — 

"  ♦  •  •  No  person  shall  be  tried  by  court- 
martial  for  murder  or  rape  committed  within 
the  geographical  limits  of  the  states  of  the 
Union  and  the  District  of  Columbia  in  time  of 
peace." 

That  complete  peace,  in  the  legal  sense, 
had  not  come  to  pass  by  the  effect  of  the 
Armistice  and  the  cessation  of  hostilities,  is 
not  disputable.  Hamilton  v.  Kentucky  Dis- 
tilleries Co.,  251  U.  S.  146,  40  Sup.  Ct.  106, 
64  L.  Ed.  194.  It  Is  therefore  difficult  to  ap- 
preciate the  reasoning  upon  which  it  is  in- 
sisted that  although  the  government  of  the 
United  States  was  officially  at  war,  neverthe- 
less so  far  as  the  regulation  and  control  by 
It  of  its  army  is  concerned,  it  was  at  peace. 
Nor  is  it  any  less  difficult  to  understand  why 
reliance  to  sustain  that  proposition  is  placed 
on  Caldwell  v.  Parker,  252  U.  S.  376,  40  Sup. 
Ct  388,  64  L.  Ed.  621,  since  that  case  involved 


no  question  of  the  want  of  Jurisdiction  of  a 
court-martial  over  a  crime  committed  by  a 
soldier,  but  solely  whether  the  Jurisdiction 
which  it  was  conceded  such  a  court  possessed 
was  intended  to  be  exclusive  of  a  concurrent 
power  in  the  state  court  to  punish  the  same 
act,  as  the  mere  result  of  a  declaration  of 
war  and  without  reference  to  any  interrup- 
tion, by  a  condition  of  war,  of  the  power  of 
the  civil  courts  to  perform  their  duty;  and 
moreover  in  that  case  the  question  here 
raised  was  expressly  reserved  from  decision. 
Coming  now  to  consider  that  question  in 
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the  light  (1)  •of  the  rulings  in  Ex  parte  Milll- 
gan,  4  Wall.  2,  18  L.  Ed.  281;  Coleman  v. 
Tennessee,  97  U.  S.  509,  24  L.  Ed.  1118 ;  Ex 
parte  Mason,  105  U.  S.  696,  26  L.  Ed.  1213 
and  Caldwell  v.  Parker,  252  U.  S.  376,  40 
Sup.  Ct.  388,  64  L.  Ed.  621 ;  (2)  of  the  differ- 
ences between  the  articles  of  1874  and  those 
of  1916  showing  a  purpose  to  rearrange  the 
Jurisdiction  of  courts-martial;  (3)  of  the 
omission  of  the  qualification,  ^'except  in  time 
of  war,"  from  the  clauses  of  the  latter  arti- 
cles conferring  Jurisdiction  as  to  designated 
offenses,  including  those  capital  (Articles  92 
and  93),  and  Its  retention  in  the  article  deal- 
ing with  the  duty  of  the  military  to  deliver 
to  the  state  authorities  (Article  74) ;  and  (4) 
of  the  placing  in  a  separate  article  (Article 
92)  of  the  provision  conferring  Jurisdiction 
as  to  murder  and  rape  and  qualifying  that 
Jurisdiction  by  the  words,  *'in  time  of  peace," 
not  used  in  the  previous  articles,  we  are  of 
opinion  that  that  qualification  signifies  peace 
in  the  complete  sense,  officially  declared.  The 
fact  that  the  articles  of  1916  in  other  respects 
make  manifest  the  legislative  purpose  to  give 
effect  to  the  previous  articles  as  interpreted 
by  the  decided  cases  to  which  we  have  re- 
ferred, at  once  convincingly  suggests  that  a 
like  reason  controlled  in  adopting  the  limi- 
tation, "except  in  time  of  peace,"  contained 
in  Article  92.  See  McElrath  v.  United  States, 
102  U.  S.  426, 438,  26  L.  Ed.  189,  where  it  was 
expressly  decided  that  the  limitation,  "except 
in  time  of  peace,"  on  the  power  of  the  Presi- 
dent to  summarily  dismiss  a  military  officer, 
contemplated  not  a  mere  cessation  of  hostili- 
ties, but  peace  in  the  complete  sense,  (^clally 
proclaimed.  Indeed,  in  that  case  it  was 
pointed  out  that  this  significance  of  the  words 
had  received  the  sanction  of  Congress  and 
had  been  made  the  basis  for  the  adjustment 
of  controversies  depending  upon  the  time 
when  peace  was  established* 
Affirmed* 
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GIVENS  V.  ZERBST,  Warden  of  the  Unltetf 
States  Penitentiary  at  Atlanta,  Qa. 

(Ar^ied  Oct  13, 1920.    Decided  Jan.  81, 1021.) 

No.  286. 


1.  War  ^=»32^Pre6lilent  aothcrlzed  to  confer 
power  to  appoint  general  court-martial  on 
camp  commander. 

Under  the  eighth  Article  of  War  (Comp. 
St  I  2308a),  authorizing  the  President  to  em- 
power the  commanding  officer  of  any  district 
or  any  force  or  body  of  troops  to  appoint  gen- 
eral courts-martial,  he  had  authori^  to  confer 
such  power  on  the  commander  of  a  military 
camp. 

2.  Evidenoo  ^=946— Order  of  President  author- 
izing oamp  commander  to  appoint  court-mar- 
tial Judicially  noticed. 

A  general  order  of  the  President,  confer- 
ring upon  the  commanders  of  designated  camps 
authority  to  convene  general  courts-martial.  Is 
a  part  of  the  law  of  the  land,  which  the  court 
judicially  notices  without  averment  or  proof. 

3.  War  ^=»32— Court-martial  properly  con- 
vened, though  commander  did  not  refer  to 
law  empowering  him  to  convene  It. 

Under  the  eighth  Article  of  War  (Comp. 
St  I  2308a),  authorizing  the  President  to  em- 
power commanding  officers  to  appoint  general 
courts-martial,  a  court-martial  convened  by  the 
commander  of  a  military  camp  under  authority 
from  the  President  was  a  legal  court,  though 
the  commander,  in  convening  it,  did  not  refer 
to  the  law  under  which  he  possessed  the  power 
to  do  so. 

4.  War  ^=>32— Judgments  of  oourts-martlal 
open  to  collateral  attack  on  Jurisdictional 
grounds. 

Courts-martial  are  tribunals  of  special  and 
limited  jurisdiction,  whose  judgments,  so  far  as 
questions  relating  to  their  jurisdiction  are  con- 
cerned, are  always  open  to  collateral  attack. 

5.  War  ^=>32— Grounds  of  Jurisdiction  of 
ooort-martlal  must  exist  at  time  of  exercise 
of  authority. 

In  consequence  of  the  limited  nature  of  the 
power  of  courts-martial,  the  right  to  exert 
their  jurisdiction,  when  questioned  collaterally, 
will  be  held  not  to  have  existed,  unless  it  ap- 
pears that  the  grounds  which  were  necessary 
to  justify  the  exertion  of  the  assailed  authority 
existed  at  the  time  of  its  exertion,  and  there- 
fore were  or  should  have  been  a  part  of  the 
record. 

6.  War  ^=»32— On  collateral  attack  on  record 
of  court-martial  status  of  defendant  may  be 
shown  by  evidence. 

Where  it  appears  on  the  face  of  the  record 
that  a  court-martial  was  convoked  by  an  offi- 
cer having  power  to  convoke  it,  and  its  au- 
thority to  try  a  defendant  for  murder  is  un- 
questioned, if  he  belonged  to  the  army,  his  mili- 
tary status  may  be  shown  by  evidence,  in  the 
event  of  a  collateral  attack  on  the  judgment, 
since  such  evidence  does  not  change  the  court- 
martial  record. 
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7.  Habeas  corpus  ^39113  (9) —Evidenoo  opes 
to  consideration  on  appeal,  without  bill  of 
exceptions. 

On  appeal  In  a  habeas  corpus  proceeding, 
the  evidence  upon  which  the  court  below  acted 
is  open  for  consideration,  though  there  is  no 
bill  of  exceptions. 


8.  Habeas  corpus  ^=»ll3(9)~Decree  not  dis- 
turbed for  want  of  proof  of  fact,  when  proof 
omitted  from  the  record. 

In  a  habeas  corpus  proceeding  by  one  con- 
victed by  a  court-martial,  if  the  proof  was 
omitted  from  the  record  in  compliance  with  ap- 
pellant's praecipe,  the  decree  cannot  be  disturb- 
ed for  want  of  proof  of  the  petitioner's  mili- 
tary status. 

9.  War  ^=»32— Documents  held  to  show  that 
place  of  conilnement  under  sentence  of  court- 
martial  was  virtually  designated  by  Presi- 
dent. 

A  general  order  by  the  War  Department, 
reciting  a  conviction  by  a  court-martial,  the 
approval  of  the  sentence  by  the  camp  com- 
mander, and  like  approval,  with  direction  that 
the  sentence  be  executed  by  the  President,  a 
telegram  from  the  War  Department  to  the 
commander,  announcing  the  approval  of  the 
sentence  by  the  President,  and  that  the  United 
States  penitentiary  at  Atlanta  was  designated 
as  the  place  of  confinement,  and  directing  the 
commander  to  deliver  the  defendant  to  such 
penitentiary,  and  a  letter  from  the  Adjutant 
General  to  the  warden  of  the  penitentiary,  held 
to  show  that  the  order  for  confinement  at  At- 
lanta was  virtually  the  order  of  the  President. 

10.  Habeas  corpus  ^=»  1 09— Error  In  designat- 
ing place  of  confinement  merely  requires  re- 
tention of  prisoner  for  new  designation. 

In  a  habeas  corpus  proceeding  by  one  con- 
victed by  a  court-martial,  error  in  the  desig- 
nation of  the  place  of  confinement  did  not  in- 
volve the  jurisdiction  of  the  court-martial,  and 
would  only  lead  to  retaining  the  accused  for  a 
new  designation. 

Appeal  from  the  District  Ck>urt  of  the  Unit- 
ed States  for  the  Northern  District  of 
Georgia. 

Habeas  corpus  by  William  J.  Glvens  against 
Fred  G.  Zerbst,  Warden  of  the  United  States 
Penitentiary  at  Atlanta,  Ga.  From  a  judg- 
ment discharging  the  writ,  and  remanding 
the  petitioner  to  custody  (262  Fed.  702),  he 
appeals.    Afilrmed. 

^Mr.  John  S.  Strahom,  of  Annapolis,  Md.. 
for  appellant 
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*Mr.  Solicitor  General  Frierson,  of  Chatta- 
nooga, Tenn.,  and  Mr.  R.  P.  Frierson,  of 
Washington,  D.  C,  for  appellee. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

In  his  return  to  a  writ  of  habeas  corpus, 
which  was  allowed  on  the  petition  of  appel- 
lant averring  that  he  was  restrained  of  his 
liberty  in  violation  of  his  constitutional 
rights,  the  warden  of  the  penitentiary  at  At- 
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lanta,  asserting  the  lawfulness  of  Ills  custody 
of  the  petitioner,  annexed  as  part  of  his  re- 
turn the  following  documents: 

(1)  A  copy  of  General  Orders,  No.  56,  Is- 
sued by  the  President  on  June  13,  1918,  con- 
ferring upon  the  commanders  of  designated 
camps,  among  them  Camp  Sevier,  S.  C,  the 
authority  to  convene  a  general  court-martial. 

(2)  General  Court-Martial  Orders  No.  139, 
Issued  by  the  War  Department  under  date  of 
April  29,  1919,  announcing  that  under  Special 
Orders,  No.  172,  dated  "October  10,  1918, 
Headquarters,  Camp  Sevier,  S.  0."  (issued  by 
the  commanding  officer  of  that  camp),  a  gen- 
eral court-martial  had  convened  at  Camp 
Sevier  on  October  30,  1918,  and  before  it 
there  was  arraigned  and  tried  "Captain  Wil- 
liam J.  Givens,  Infantry,  United  States 
Army,"  under  the  charge  of  having  murdered 
at  or  near  Camp  Sevier  a  named  private 
soldier;  that  at  the  trial  the  accused  officer 
had  pleaded  not  guilty,  and  although  acquit- 
ted of  the  charge  of  murder  had  been  found 
guilty  of  manslaughter,  and  had  been  sen- 
tenced to  dismissal  from  the  army  and  to  10 
years  at  hard  labor  at  a  place  to  be  designat- 
ed by  the  reviewing  authority.     The  order 
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^further  recited  the  approval  of  the  sentence 
by  the  reviewing  authority  (the  commander 
at  Canrp  Sevier),  and  a  like  approval,  with 
direction  that  the  sentence  be  executed,  made 
by  the  President  on  April  14,  1919,  and  con- 
cluded by  announcing  the  dismissal  of  the 
convicted  officer  from  the  army  as  of  the  date 
of  April  30,  1919. 

(3)  A  telegram  from  the  War  Department 
to  the  commander  at  Camp  Sevier  announcing 
the  approval  of  the  sentence  by  the  President, 
the  dismissal  of  the  officer  from  the  army, 
that  the  United  States  penitentiary  at  Atlan- 
ta, Ga.,  was  designated  as  the  place  of  con- 
finement, and  directing  the  said  commander 
to  deliver  the  officer  to  that  penitentiary. 

(4)  A  letter  from  the  Adjutant  General  of 
the  Army  of  date  April  29,  1919,  directed  to 
the  warden  of  the  penitentiary  at  Atlanta, 
transmitting  him  a  copy  of  the  telegram  sent 
to  the  commanding  officer  at  Camp  Sevier, 
as  previously  staled,  and  informing  him  that 
in  due  season  a  copy  of  the  official  order  pro- 
mulgating the  trial,  conviction,  and  approval 
of  the  sentence,  would  be  sent  to  him. 

Upon  a  traverse  of  the  return  and  the 
pleadings  the  case  was  heard  and  In  a  care- 
ful opinion  the  court,  maintaining  the  suffi- 
ciency of  the  return,  discharged  the  writ  and 
remanded  the  petitioner  to  custody,  and  as 
the  result  of  an  appeal  the  correctness  of  its 
action  Is  here  for  decision. 

The  grounds  relied  upon  for  reversal  re^ 
late  to  three  subjects:  (1)  The  alleged  il- 
legality of  the  court  because  of  want  of  pow- 
er in  the  officer  by  whom  it  was  called  to  con- 
vene  It;  (2)  the  failure  of  the  record  to  show 
that  the  accused  was  an  officer  in  the  army 
07  was  in  any  way  amenable  to  trial  by 
court-martialf  and  the  absence  of  Jurisdic- 


tion In  the  court,  in  any  eyent,  to  try  a  charge 
of  murder  because  by  law  no  person  could  be 
triSsd  by  court-martial  for  murder  committed 
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within  the  United  ♦States  In  time  of  peace, 
and  there  was  no  averment  negativing  a  time 
of  peace,  and  that  in  fact  peace  prevailed  at 
the  time  of  the  trial;  (3)  the  asserted  unlaw- 
fulness of  the  confinement  of  the  petitioner 
in  the  penitentiary  at  Atlanta  because  the  rec- 
ord failed  to  establish  that  that  place  had 
been  designated  by  the  President,  the  final 
reviewing  authority. 

[1-3]  We  come  to  test  these  grounds  in  the 
order  stated.  The  court  was  undoubtedly  a 
general  court-martial  and  was  convened  by 
the  commander  of  Camp  Sevier.  The  power 
to  convoke  It,  however,  is  not  to  be  solely 
measured  by  the  authority  possessed  by  a 
camp  commander,  but  in  the  light  of  the  au- 
thority given  to  the  President  by  the  eighth 
Article  of  War  (Comp.  St.  |  2308a),  to  empow- 
er '*the  commanding  officer  of  any  district  or 
of  any  force  or  body  of  troops"  to  appoint 
general  courts-martial,  and  by  the  exertion 
of  that  power  by  the  President  manifested  by 
General  Orders,  No.  56,  conferring  upon  the 
commanding  officer  at  Camp  Sevier  the  au- 
thority to  call  a  general  court-martial.  True, 
it  is  Insisted  that  the  words,  "the  command- 
ing officer  of  any  district  or  of  any  force  or 
body  of  troops,*'  are  not  broad  enough  to  em- 
brace the  commanding  officer  at  Camp  Sevier ; 
that,  in  issuing  Order  No.  56,  the  President 
therefore  exceeded  the  power  conferred  upon 
him,  and  hence  that  Order  No.  56,  in  so  far 
as  it  gave  the  power  stated  to  camp  com- 
manders, was  void.  But  the  text  of  article 
8  so  clearly  demonstrates  the  unsoundness  o^ 
the  contention  that  we  deem  it  unnecessary 
to  refer  further  to  it.  And  as  General  Orders. 
No.  56,  was  a  part  of  the  law  of  the  land, 
which  we  Judicially  notice  without  averment 
or  proof  (Gratiot  ▼.  United  States,  4  How.  80, 
117,  11  L.  Ed.  884;  Jenkins  v.  Collard,  145 
U.  S.  547,  560,  12  Sup.  Ct.  868,  36  L.  Ed.  812 : 
Caha  V.  United  States.  152  U.  S.  211,  221,  14 
Sup.  Ct.  513,  38  L.  Ed.  415),  we  think  the  con- 
tention that  that  law  should  not  have  been  en- 
forced because  It  was  not  referred  to  by  the 
camp  commander  in  exerting  the  power  which 
he  possessed  in  virtue  of  that  order  Is  also 
without  merit. 
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^These  conclusions  render  no  longer  appli- 
cable the  contention  that  the  court-martial 
was  without  Jurisdiction  because  a  special 
court  appointed  by  a  camp  commander  had  no 
Jurisdiction  to  try  an  officer  with  the  rank  of 
captain,  but  they  do  not  dispose  of  the  propo- 
sition that  the  record  failed  to  show  that  the 
accused  belonged  to  the  army  without  refer- 
ence to  his  rank  and  was  therefore  subject  to 
trial  by  a  military  court. 

Conceding  that  the  possession  by  the  ac- 
cused of  a  status  essential  to  the  exercise  by 
the  court-martial  of  its  power  was  Juriadlc- 
tional  and  therefore  may  not  be  held  to  have 
existed  merely  because  of  an  estoppel,  and 
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GODcediDg  further  that,  except  for  the  form 
of  the  charge,  the  record  failed  to  establish 
BQch  status,  we  are  brought  to  determine,  as 
was  the  lower  court,  whether  evidence  was 
admissible  to  show  such  capacity  at  the  time 
of  the  trial  and  conviction  and  thus  make 
clear  the  precise  condition  upon  which  the 
court  acted. 

[4,  6]  Undoubtedly  courts-martial  are  tri- 
bunals of  special  and  limited  jurisdiction 
whose  judgments,  so  far  as  questions  relating 
to  their  jurisdiction  are  concerned,  are  al< 
ways  open  to  collateral  attack.  True,  also, 
is  it  that  in  consequence  of  the  limited  nature 
of  the  power  of  such  courts  the  right  to  have 
exerted  their  jurisdiction,  when  called  in 
question  by  collateral  attack,  will  be  held  not 
to  have  existed  unless  it  appears  that  the 
grounds  which  were  necessary  to  justify  the 
exertion  of  the  assailed  authority  existed  at 
the  time  of  its  exertion  and  therefore  were 
or  should  have  been  a  part  of  the  record. 
Wise  V.  Withers,  3  Cranch,  331,  2  L.  Ed.  457; 
Ex  parte  Watklns,  3  Pet.  209,  7  L.  Ed.  650; 
Dynes  v.  Hoover,  20  How.  65,  15  L.  Ed.  838: 
Runkle  v.  United  States,  122  U.  S.  543,  555, 
7  Sup.  Ct.  1141,  30  L.  Ed.  1167;  McClaughry 
V.  Demlng,  186  U.  S.  49,  62-63,  22  Sup.  Ut. 
786.  46  L.  Ed.  1049. 

[6]  The  question  before  us  is  thus  a  nar- 
row one,  since  it  comes  only  to  this:  In  a 
case,  such  as  that  before  us,  where  the  pow- 
er to  convoke  a  court-martial  Is  established 

^on  the  face  of  the  record  and  the  authority 
of  the  court  to  decide  the  particular  subject 
before  it  is  therefore  undoubted,  does  the 
right  exist,  in  the  event  of  a  collateral  at- 
tack upon  the  judgment  rendered,  made  on 
the  ground  that  a  particular  jurisdictional 
fact  upon  which  the  court  acted  is  not  shown 
by  the  record  to  have  been  established,  to 
meet  such  attack  by  proof  as  to  the  existence 
of  the  fact  which  the  court  treated  as  ade- 
quately present  for  the  purpose  of  the  power 
exerted? 

Considering  that  subject  in  the  light  stat- 
ed, we  think  the  court  below  was  right  in  ad- 
mitting, as  it  did,  evidence  to  show  the  exist- 
ence of  a  military  status  in  the  accused,  since 
it  did  not  change  the  court-martial  record 
but  simply  met  the  collateral  attack  by  show- 
ing that  at  the  time  of  the  trial  the  basis  ex- 
isted for  the  exertion  by  the  court  of  the  au- 
thority conferred  upon  it 

It  is  true  that  general  expressions  will  be 
found  in  some  of  the  reported  cases  to  the 
effect  that  wherever  a  fact  upon  which  the 
jurisdiction  of  a  court-martial  or  other  court 
of  limited  jurisdiction  depends  is  questioned 
it  must  appear  in  the  record  that  such  fact 
was  established.  But  these  expressions 
should  be  limited  in  accordance  with  the  rul- 
ing which  we  now  make.  We  so  conclude  be- 
cause the  complete  right  to  collaterally  assail 
the  existence  of  every  fact  which  was  essen- 
tial to  the  exercise  by  such  a  limited  court  of 
its  authority,  whether  appearing  on  the  face 


of  the  record  or  not,  is  wholly  incompatible 
with  the  conception  that,  when  a  collateral 
attack  is  made,  the  face  of  the  record  is  con- 
clusive. Indeed,  some  of  the  leading  cases 
make  dear  the  incongruity  of  any  other  con- 
clusion and  serve  to  indicate  that  the  expres- 
sions as  to  the  face  of  the  record  contemplate, 
not  the  record  assailed  by  the  collateral  at* 
tack,  but  the  record  established  as  the  result 
of  the  proof  heard  on  such  attack.  Galpln  v. 
Page,  18  Wall.  350,  21  L.  Ed.  959;  Runkle  v. 
United  States,  122  U.  S.  643,  7  Sup.  Ot.  1141. 
30  L.  Ed.  1107. 

[7,  8]  Although  there  is  no  bill  of  excep- 

tions,  as  the  case  is  *here  on  appeal  the  evi- 
dence upon  which  the  court  below  acted  is 
open  for  our  consideration  and  would  seem 
to  be  in  the  record,  although  a  compliance 
wllh  the  prtecipe  of  the  appellant  would  have 
required  the  clerk  to  exclude  it.  Under  these 
conditions  we  content  ourselves  with  saying 
that,  if  as  a  consequence  of  the  action  of  the 
appellant  the  proof  is  not  in  the  record,  the 
means  of  examining  the  conclusion  of  the 
court  in  that  respect  would  be  wanting  and 
we  could  not  disturb  the  decree  appealed 
from.  If  on  the  other  hand  the  documents 
in  the  record,  not  referred  to  by  the  praecipe 
of  the  appellant,  embraced  the  proof  which 
the  court  admitted  and  upon  which  it  acted, 
we  are  of  opinion  that  they  abundantly  sus- 
tain the  conclusion  which  the  court  based 
upon  them  and  therefore  make  clear  the  ex- 
istence at  the  time  of  the  trial  of  a  military 
status  in  the  accused  officer  adequate  to  sus- 
tain the  jurisdiction  of  the  court-martial. 

The  contention,  that  the  court  was  without 
jurisdiction  because  the  trial  occurred  in  a 
time  of  peace  and  that  under  that  condition 
Article  of  War  92  deprived  courts-martial  of 
jurisdiction  to  try  for  murder,  has  been  held 
to  be  without  merit  in  Kahn  et  al.  v.  Ander- 
son, Warden  (No.  421,  this  day  decided)  255 

U.  S.  1,  41  Sup.  Ct.  224,  65  L.  Ed. ,  which 

therefore  disposes  of  that  question  as  pre- 
sented here.  This  renders  it  unnecessary  to 
consider  the  government's  Insistence,  that  as 
the  conviction  was  for  manslaughter,  the  trial 
was  for  that  crime,  although  the  charge  was 
murder. 

[9, 1 0]  As  respects  the  designation  of  the 
penitentiary  at  Atlanta  as  the  place  for  ex- 
ecuting the  sentence  at  hard  labor  which  was 
imposed,  we  are  of  opinion  that  if  effect  be 
given  to  documents  which  are  in  the  record 
and  to  which  the  lower  court  referred  it 
would  clearly  result  that  the  court  rightly 
held  that  under  the  conditions  disclosed,  the 
order  for  confinement  at  Atlanta  was  virtual- 
ly the  order  of  the  President,  and  the  conten- 
tion to  the  contrary  now  made  is  devoid  of 

merit  United  States  v.  ♦Page,  137  U.  S.  673, 
678-682,  11  Sup.  Ct.  219,  34  L.  Ed.  828 ;  Unit- 
ed States  V.  Fletcher,  148  U.  S.  84,  88-91,  13 
Sup.  Ct.  552,  37  L.  Ed.  378;  Ide  v.  United 
States,  150  U.  S.  517,  14  Sup.  Ct.  188,  37  L. 
Ed.  1166 ;   Bishop  T.  United  States,  197  U.  S. 
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834,  841-342,  25  Sup.  Ct.  440,  49  L.  Ed.  780. 
But,  as  pointed  out  by  the  court  below,  the 
mere  designation  of  the  place  for  carrying  out 
the  sentence  did  not  Involve  the  jurisdiction 
of  the  court  (Schwab  v.  Berggren,  143  U.  S. 
442,  451,  12  Sup.  Ct.  625,  36  L.  Ed.  218;  In 
re  Cross,  146  U.  S.  271,  277-278,  13  Sup.  Ct. 
100,  36  L.  Ed.  969),  and  if  erroneous  would 
only  lead  to  retaining  the  accused  for  a  new 
designation  of  place  of  confinement,  and  we 
see  no  reason  under  the  condition  of  the  rec- 
ord to  reverse  the  action  of  the  court  below 
on  that  subject. 

What  we  have  said  disposes  of  every  mate- 
i-ial  contention  in  the  case,  although  we  have 
not  expressly  noticed  the  many  suggestions 
based  upon  the  supposed  duty  on  the  trial, 
before  the  court-martial,  to  negative  every 
possible  condition  the  existence  of  which 
might  have  prevented  that  court  from  trying 
the  case,  among  which  was  the  possibility 
that  the  officer  under  trial  might  have  be- 
longed to  a  command  which  did  not  come 
within  the  power  to  call  a  court-martial  con- 
ferred upon  the  camp  commander  by  General 
Orders,  No.  56,  particularly  since  the  sugges- 
tion now  made  on  that  subject  seems  to  have 
been  an  afterthought  and  not  to  have  been 
called  to  the  attention  of  the  court  below  in 
any  way. 

Affirmed. 


(255  U.  8.  22) 

BERGER  et  ai.  v.   UNITED  STATES. 

(Argued  Dec  9,  1920.    Decided  Jan.  81,  1921.) 

No.  460. 

1.  Judges  «=s>5l(4)— When  affidavit  of  dls- 
qualiflcatlon  legally  sufficient  Is  Hied,  Judge 
cannot  determine  truth  of  facts  or  act  fur- 
ther. 

Under  Judicial  Code,  |  21  (Comp.  St.  f 
988),  providing  that,  when  a  party  shall  file  an 
affidavit  that  the  judge  has  a  personal  bias  or 
prejudice  against  him,  the  judge  shall  proceed 
no  further,  but  another  judge  shall  be  desig- 
nated, and  that  such  affidavit  shall  state  the 
facts  and  the  reasons  for  the  belief  that  such 
bias  or  prejudice  exists,  when  an  affidavit  le- 
gally sufficient  is  filed,  the  judge  against  whom 
it  is  filed  cannot  pass  on  the  truth  of  the  mat- 
ters alleged  or  preside  on  the  trial. 

2.  Judges  ^=»5I  (3)— Reasons  and  facts  for  be- 
lief in  prejudice  must  give  fair  support  to 
charge. 

Under  Judicial  Code,  $  21  (Comp.  St.  S 
968),  the  reasons  and  facts  stated  in  an  affi- 
davit charging  a  judge  with  bias  or  prejudice 
for  the  belief  in  such  bias  or  prejudice  are  an 
essential  part  of  the  affidavit,  and  must  give 
fair  support  to  the  charge  ot  a  bent  of  mind 
that  may  prevent  or  impede  impartiality  of 
judgment 


3.  Judges  ^=:»5I  (3)— Affidavit  of  Judge's  blat 
against  defendants  of  German  birth  or  de« 
scent  held  sufficient. 

In  a  prosecution  under  the  Espionage  Act 
(Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919, 
§S  10212a-10212h>  against  five  defendants, 
three  of  whom  were  of  German  or  Austrian 
birth  or  descent,  an  affidavit  that  defendants  be- 
lieved that  the  judge  had  a  personal  bias  and 
prejudice  against  such  three  defendants,  and 
stating  as  the  grounds  for  such  belief  that  be 
was  prejudiced  and  biased  against  them  because 
of  their  nativity,  and  that  on  a  specified  date  he 
said  In  substance  that,  if  anybody  had  said 
anything  worse  about  the  Germans  than  he 
had,  he  would  like  to  know  it,  so  he  could  use 
it,  that  one  must  have  a  very  judicial  mind  in- 
deed not  to  he  prejudiced  against  the  German- 
Americans  In  this  country,  that  their  hearts 
were  reeking  with  disloyalty,  that  this  kind  of 
propaganda  had  been  spread  until  it  had  af- 
fected practically  all  the  Germans  In  the 
country,  etc.,  held  sufficient,  under  JudidaJ 
Code,  S  21  (Comp.  St.  §  988);  the  facts  and 
reasons  stated  not  being  frivolous  or  fanciful, 
but  substantial  and  formidable,  and  having  re- 
lation to  the  attitude  of  the  judge's  mind  to- 
wards defendants. 

4.  Judges  ^=»5i  (3)— Affidavit  of  blat  held  suf- 
ficient, though  faott  stated  on  Information 
and  belief. 

An  affidavit  of  a  judge's  bias  and  prejudice 
under  Judicial  Code,  {  21  (Comp.  St.  S  9681, 
was  not  insufficient  because  the  remarks  alleg- 
ed as  the  reasons  for  defendants'  belief  in  such 
prejudice  were  alleged  on  information  and  be- 
lief to  have  been  made,  where  the  affidavit  re- 
ferred to  a  definite  incident  and  gave  the  time 
and  place  thereof. 

5.  Constitutional  law  ^s>70(l)— Court  must 
enforce  statute  as  expressed,  and  cannot  ap- 
prove or  disapprove  It. 

If  Judicial  Code,  {  21  (Comp.  St.  |  988). 
construed  as  depriving  a  judge  against  whom  an 
affidavit  of  prejudice  is  filed  of  power  to  pass 
on  the  truth  of  the  facts  alleged,  permits  such 
affidavits  to  be  abusively  used,  the  court  must 
nevertheless  deal  with  it  as  it  is  expressed,  and 
enforce  it  according  to  its  expressions,  and  it 
is  not  the  function  of  the  court  to  approve  or 
disapprove  it. 

6.  Judges  ^=»5i(4)— IMay  pass  on  legal  suffi- 
ciency of  affidavit  of  prejudice. 

Under  Judicial  Code,  {  21  (Comp.  St.  § 
988),  a  judge  against  whom  an  affidavit  of  bias 
and  prejudice  is  filed  has  a  lawful  right  to 
pass  on  the  legal  sufficiency  of  the  affidavit. 

Mr.  Justice  Day,  Mr.  Justice  Pitney,  and  Mr. 
Justice  McReynolds,  dissenting. 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh 
Circuit 

Victor  L.  Berger  and  others  were  convicted 
of  a  violation  of  the  Espionage  Act,  and  they 
took  the  case  by  writ  of  error  to  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit, 
which  certified  certain  questions  to  the  Su- 
preme Conrt    Questions  answered. 


^=»For  other  caoes  see  eame  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgeets  and  Indexes 
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^Messrs.  Seymoar  Stedman,  of  Chicago,  lU., 
and  Henry  F.  Gochenn,  of  Milwaukee,  Wis., 
for  Berger  and  others. 

Mr.  Solicitor  General  Frierson,  of  Chat- 
tanooga, Tenn.,  for  the  United  States. 

•26 

*Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Section  21  of  the  Judicial  Code  (Comp.  St 
S  888)  provides  as  follows: 

"Whenever  a  party  to  any  action  or  proceed- 
ing, dvil  or  criminal,  ahall  make  and  file  an  af- 
fidavit that  the  judge  before  whom  the  action  or 
proceeding  is  to  be  tried  or  heard  has  a  per- 
sonal bias  or  prejudice  either  against  him  or  in 
favor  of  any  opposite  party  to  the  suit,  such 

•27 

judge  ^shall  proceed  no  further  therein,  but  an- 
other judge  ^all  be  designated  in  the  manner 
prescribed  in  the  section  last  preceding,  or 
chosen  in  the  manner  prescribed  in  section 
twenty-three,  to  hear  such  matter.  Every  such 
affidavit  shall  state  the  facts  and  the  reasons 
for  the  belief  that  such  bias  or  prejudice  ex- 
ists, *  *  *  No  party  shall  be  entitled  in 
any  case  to  file  more  than  one  such  affidavit; 
and  no  such  affidavit  shall  be  filed  unless  ac- 
companied by  a  certificate  of  counsel  of  record 
that  such  affidavit  and  application  are  made  m 
good  faith.  The  same  proceedings  shall  be  had 
when  the  presiding  judge  SLall  file  with  the 
clerk  of  the  court  a  certificate  that  he  deems 
himself  unable  for  any  reason  to  preside  with 
absolute  impartiality  in  the  pending  suit  or 
action." 

February  2,  1018,  there  was  returned  into 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  an  indict- 
ment against  plaintiffs  in  error  (it  will  be 
convenient  to  refer  to  them  as  defendants), 
charging  them  with  a  violation  of  the  Act  of 
Congress  of  June  15,  1917,  known  as  the  Es- 
pionage Act  (40  Stat.  217,  c.  80).i  In  due 
time  they  invoked  section  21  by  filing  an  afiS- 
davit  charging  Judge  Landis,  who  was  to 
preside  at  the  trial,  with  personal  bias  and 
prejudice  against  them,  and  moved  for  the 
assignment  of  another  judge  to  preside  at  the 
triaL  The  motion  was  denied  and  upon  the 
trial  defendants  were  convicted  and  each 
sentenced  to  20  years'  imprisonment.    From 
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upon  which  it  desires  the  advice  and  Instruc- 
tions of  this  court,  certifies  questicAis  of  the 
sufilciency  of  the  affidavit  and  the  duty  of  the 
judge  thereunder,  and  also  certifies  the  af- 
fidavit and  other  proceedings  upon  such  mo- 
tion. 

The  afildavit,  omitting  formal  and  unnec- 
essary parts,  is  as  follows: 


the  judgment  and  sentence  they  took  *the  case 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit  That  court, 
reciting  that  certain  questions  of  law  under 
section  21  have  arisen  upon  the  aflSdavit  and 
motion  upon  which  the  court  is  In  doubt  and 

*  "WhoeTer,  when  the  United  States  Is  at  war, 
fthatl  willfully  make  or  convey  false  reports  or 
false  statements  with  intent  to  interfere  with  the 
operation  or  success  of  the  military  or  naval  forces 
of  the  United  States  or  to  promote  the  success  of 
Its  enemies  and  whoever^  when  the  United  States 
Is  at  war,  shall  willfully  cause  or  attempt  to  cause 
Insuhordinatlon,  disloyalty,  mutiny,  or  refusal  of 
duty,  in  the  military  or  naval  forces  of  the  United 
States,  or  shall  willfully  obstruct  the  recruiting  or 
enlistment  service  of  the  United  States,  shall  ba 
punished.   •   •   ••• 


Petitioners  [defendants]  represent  *'that  they 
jointly  and  severally  verily  believe  that  his  hon- 
or Judge  Kenesaw  Mountain  Landis  has  a  per- 
sonal bias  and  prejudice  against  certain  of  the 
defendants,  to  wit,  Victor  L.  Berger,  WiUiam  F. 
Kruse  and  Adolph  Germer,  defendants  in  this 
cause,  and  impleaded  with  J.  Louis  Engdalil 
and  Irwin  St  John  Tucker,  defendants  in  this 
case.  That  the  grounds  for  the  petitioners'  be- 
liefs are  the  following  facts:  That  said  Adolph 
Germer  was  born  in  Prussia,  a  state  or  province 
of  Germany;  that  Victor  L.  Berger  was  born 
in  Rehback,  Austria;  that  William  F.  Kruse  is 
of  immediate  German  extraction;  that  said 
Judge  Landis  is  prejudiced  and  biased  against 
baid  defendants  because  of  their  nativity,  and 
in  support  thereof  the  defendants  allege,  that, 
on  information  and  belief,  on  or  about  the  Ist 
day  of  November  said  Judge  Landis  said  in  sub- 
stance: 'If  anybody  has  said  anything  worse 
about  the  Germans  than  I  have  I  would  like  to 
know  it  so  I  can  use  it.'  And  referring  to  a 
German  who  was  charged  with  stating  that 
'Germany  had  money  and  plenty  of  men  and 
wait  and  see  what  she  is  going  to  do  to  the 
United  States,'  Judge  Landis  said  m  substance: 
'One  must  have  a  very  judicial  mind,  indeed, 
not  to  be  prejudiced  against  the  German-Amer- 
icans in  this  country.  Their  hearts  are  reeking 
with  disloyalty.  This  defendant  is  the  kind  of 
a  man  that  spreads  this  kind  of  propaganda, 
and  it  has  been  spread  until  it  has  affected 

•29 
practically  all  the  Ger^mans  in  this  country. 
This  same  kind  of  excuse  of  the  defendant  of- 
fering to  protect  the  German  people  is  the  same 
kind  of  excuse  offered  by  the  pacifists  In  this 
country,  who  are  against  the  United  States  and 
have  the  interests  of  the  enemy  at  heart  by  de- 
fending that  thing  they  call  the  Kaiser  and  his 
darling  people.  You  are  the  same  kind  of  a  man 
that  comes  over  to  this  country  from  Germany 
to  get  away  from  the  Kaiser  and  war.  You 
have  become  a  citizen  of  this  country  and  lived 
here  as  such,  and  now  when  this  country  is  at 
war  with  Germany  yon  seek  to  undermine  the 
country  which  gave  yon  protection.  You  are  of 
the  same  mind  that  practically  all  the  German- 
Americans  are  in  this  country,  and  you  call 
yourselves  German-Americans.  Your  hearts 
are  reeking  with  disloyalty.  I  know  a  safe- 
biower,  he  is  a  friend  of  mine,  who  is  making 
a  good  soldier  in  France.  He  was  a  bank  rob- 
ber for  nine  years,  that  was  his  business  In 
peace  time,  and  now  he  Is  a  good  soldier,  and 
as  between  him  and  this  defendant,  I  prefer 
the  safeblower.' 

"These  defendants  further  aver  that  they  have 
at  no  time  defended  the  Kaiser,  but  on  the  con- 
trary they  have  been  opposed  to  an  autocracy 
in  Germany  and  every  other  country ;  that  Vic- 
tor L.  Berger,  defendant  herein,  editor  of  the 
l^Iilwaukee  Leader,  a  Socialist  daily  paper, 
Adolph  Germer,  national  secretary  of  the  So- 
aalist  party,  William  F.  Kruse,  editor  of  the 
Young  Socialists  Magazine,  a  bodaiist  publics- 
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tion,  and  J.  Lonii  Bngdahl  disapproved  the  en- 
trance of  the  United  States  into  this  war. 

"Your  petitioners  further  aver  that  the  de- 
fendants Tucker  and  Engdahl  were  bom  in  the 
United  States  and  were  not  born  in  enemy 
countries,  and  are  not  immediate  descendants 
of  persons  bom  in  enemy  countries,  but  verily 
believe  because  they  are  impleaded  with  Berger, 
Kruse  and  Germer  that  they  as  weH  as  Berger, 
Germer  and  Kruse  cannot  receive  a  fair  and 
impartial  trial,  and  that  the  prejudice  of  said 

•80 

Judge  Landis  against  said  ♦Berger,  Germer  and 
Kruse  would  prejudice  the  defense  of  said  de- 
fendants Tucker  and  Engdahl  impleaded  in  this 


case." 

The  affidavit  was  accompanied  by  the  cer- 
tificate of  Seymour  Stedman,  attorney  for  de- 
fendants, that  the  affidavit  and  application 
were  made  In  good  faith. 

The  questions  certified  are  as  follows: 

(1)  Is  the  aforesaid  affidavit  of  prejudice 
sufficient  to  Invoke  the  operation  of  the  act 
which  provides  for  the  filing  of  affidavit  of 
prejudice  of  a  judge? 

(2)  Did  said  Judge  Landis  have  the  lawful 
right  to  pass  upon  the  sufficiency  of  the  said 
affidavit  of  his  prejudice,  or  upon  any  ques- 
tion arising  out  of  the  filing  of  said  affidavit? 

(3)  Upon  the  filing  of  the  said  affidavit  of 
prejudice  of  said  Judge  Landis,  did  the  said 
Judge  have  lawful  right  and  power  to  pre- 
side as  judge  on  the  trial  of  plaintiffs  in 
error  upon  said  indictment? 

The  basis  of  the  question  is  section  21,  and 
the  primary  question  under  it  is  the  duty 
and  power  of  the  judge,  whether  the  filing  of 
an  affidavit  of  personal  bias  or  prejudice 
compels  his  retirement  from  the  case  or 
whether  he  can  exercise  a  judgment  upon  the 
facts  affirmed  and  determine  his  qualification 
against  them  and  the  belief  based  upon  them? 

These  alternatives  present  the  contentions 
in  the  case.  Defendants  contend  for  the  first ; 
the  United  States  contends  for  the  second. 
The  assertion  of  defendants  is  that  the  man- 
date of  the  section  is  not  subject  to  the  dis- 
cretion or  Judgment  of  the  judge.  The  asser- 
tion of  the  United  States  is  that  the  motion 
and  its  supporting  affidavit,  like  other  mo- 
tions and  their  supporting  evidence,  are 
submitted  for  decision  and  the  exercise  of 
the  judicial  Judgment  upon  them.  In  other 
words,  the  action  of  the  affidavit  Is  not  "au- 
tomatic," to  quote  the  Solicitor  General,  but 
depends  upon  llie  substance  and  merit  of  its 
reasons  and  the  truth  of  its  facts,  and  upon 
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both  the  judge  has  ^jurisdiction  to  pass.  The 
issue  is  therefore  precise,  and  while  not  in 
broad  compass  is  practically  of  first  impres- 
sion as  now  presented. 

In  Glasgow  v.  Moyer,  225  U.  S.  420,  32 
Sup.  Ct.  753,  56  L.  Ed.  1147,  the  section  was 
referred  to  but  not  passed  upon.  In  Ex  parte 
American  Steel  Barrel  Co.,  230  U.  S.  35,  33 
Sup.  Ct.  1007,  57  L.  Ed.  1379,  the  phase  of 
the  section  presented  here  was  not  presented. 
There  proceedings  in  bankruptcy  had  pro- 


gressed to  a  decree  of  adjudication,  and  the 
judge  who  had  conducted  them  was  charged 
by  certain  creditors  with  bias  and  prejudice 
based  on  his  rulings  in  the  case.  Such  use 
of  section  21  was  disapproved.  **It  was  never 
intended,"  it  was  said,  **to  enable  a  discon- 
tented litigant  to  oust  a  judge  because  of 
adverse  rulings  made,  for  such  rulings  are 
reviewable  otherwise,  but  to  prevent  his  fu- 
ture action  in  the  pending  cause."  As  per- 
tinent to  the  comment  and  to  the  meaning 
of  section  21,  we  may  say,  that  Judge  Chat- 
field,  against  whom  the  affidavit  was  directed, 
said  that  he  felt  that  the  intention  of  section 
21  was  "to  cause  a  transfer  of  the  case  with- 
out reference  to  the  merits  of  the  charge  of 
bias,"  and  he  did  so  immediately,  in  order,  as 
he  said,  "that  the  application  of  the  cred- 
itors" might  "be  considered  as  speedUy  as 
possible  by  such  Judge  as"  might  "be  desig- 
nated." Another  Judge  was  designated  and 
to  restrain  action  by  the  latter  and  vacate 
the  orders  that  he  had  made,  and  to  command 
Judge  Chatfield  to  resume  jurisdiction,  man- 
damus was  sought.  It  was  denied.  The 
case  establishes  that  the  bias  or  prejudice 
which  can  be  urged  against  a  Judge  must  be 
based  upon  something  other  than  rnlings  in 
the  case. 

The  cases  at  circuit  In  which  section  21 
was  considered  have  not  much  guidance. 
They,  however,  deserve  attention.  Ex  parte 
N.  K.  Falrbank  Co.  (D.  C.)  194  Fed.  978,  may 
be  considered  as  expressing  power  in  the  pre- 
siding Judge  to  pass  upon  the  sufficiency  of 
the  facts  affirmed.    In  Ex  parte  Glasgow  (D. 
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C.)  195  Fed.  780,  the  question  came  up  ^upon 
an  application  for  a  writ  of  habeas  corpus 
and  It  appeared  that  the  affidavit  of  bias  was 
not  filed  until  after  trial  of  the  case  and 
when  the  court  was  about  to  pass  upon  a 
motion  in  arrest  of  Judgment  and  new  trial. 
It  was  held  that  section  21  was  not  applicable 
at  such  stage  of  the  proceedings.  Henry  v. 
Speer,  201  Fed.  869,  120  C.  C.  A.  107,  was  a 
petition  for  mandamus  to  require  an  affidavit 
of  bias  against  District  Judge  Speer  to  be 
certified  to  the  senior  circuit  judge  that  the 
latter  might  determine  its  sufficiency,  and  to 
restrain  Judge  Speer  from  exercising  Juris- 
diction of  the  case.  The  writ  was  refused 
on  the  ground  that  the  affidavit  did  not  con- 
form to  section  21  In  that  it  omitted  to 
charge  "personal"  bias,  a  charge  of  such  bias. 
It  was  held,  being  a  necessary  condition.  The 
court  (Circuit  Court  of  Appeals  for  the  Fifth 
Circuit)  by  Judge  Meek,  said: 

"Upon  the  making  and  filing  by  a  party  of  an 
affidavit  under  the  provisions  of  section  21,  ot 
necessity  there  is  imposed  upon  the  Judge  the 
duty  of  examining  the  affidavit  to  determine 
whether  or  not  it  Is  the  affidavit  specified  and 
required  by  the  statute  and  to  determine  its 
legal  sufficiency.  If  be  finds  it  to  be  legally 
sufficient  then  he  has  no  other  or  farther  duty 
to  perform  than  that  prescribed  in  section  20  oi 
the  Judicial  Code  (Comp.  St  S  987).     He  i» 
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Telieved  from  the  delicate  and  trying  duty  of 
deciding  upon  the  question  ol  his  own  disquali- 
fication." 

This  comment  sustains  defendants*  view 
of  section  21  and  marks  a  distinction  be- 
tween determining  the  legal  sufficiency  of  the 
affidavit  and  passing  upon  the  truth  of  its 
statements,  a  distinction  to  which  we  shall 
presently  advert. 

[1]  The  cases  (one  being  excepted),  to  the 
extent  they  go,  militate  against  the  conten- 
tion of  the  government,  and  they  have  con- 
firmation in  the  words  of  the  section.  Their 
declaration  is  that — 

"Whenever  a  party  to  any  action  or  proceed- 
ing, civil  or  criminal,  shall  make  and  file  an  a£B- 
davit  that  the  judge  before  whom  the  action 
or  proceeding  is  to  be  tried  or  heard  has  a 

personal  bias  or  prej*udice  either  against  him  or 
in  favor  of  any  opposite  party  to  the  suit,  such 
judge  shall  proceed  no  further  therein,  but  an- 
other judge  shall  be  designated  *  *  *  to 
hear  such  matter." 

There  is  no  ambiguity  in  the  declaration 
and  seemingly  nothing  upon  which  construc- 
tion can  be  exerted — ^nothing  to  qualify  or 
temper  its  words  or  effect  It  is  clear  in  its 
permission  and  direction.  It  permits  an  affi- 
davit of  personal  bias  or  prejudice  to  be  filed 
and  upon  its  filing,  if  it  be  accompanied  by 
certificate  of  counsel,  directs  an  Immediate 
cessation  of  action  by  the  judge  whose  bias 
or  prejudice  is  averred,  and  in  his  stead,  the 
designation  of  another  judge.  And  there  is 
purpose  in  the  conjunction;  its  elements  are 
complements  of  each  other.  The  exclusion 
of  one  judge  is  emphasized  by  the  require- 
ment of  the  designation  of  another. 

[2,  3]  But  it  is  said  that  there  is  modifica- 
tion of  the  absolutism  of  the  quoted  declara- 
tion in  the  succeeding  provision  that  the  "affi- 
davit shall  state  the  facts  and  reasons  for 
tiie  belief*  of  the  existence  of  the  bias  or 
prejudice.  It  is  urged  that  the  purpose  of  the 
requirement  is  to  submit  the  reality  and 
sufficiency  of  the  facts  to  the  judgment  of 
tiie  judge  and  their  support  of  the  averment 
or  belief  of  Hie  affiant  It  is  in  effect  urged 
that  the  requirement  can  have  no  other  pur- 
pose, that  it  is  idle  else,  giving  an  automatism 
to  the  affidavit  which  overrides  everything. 
But  tliis  is  a  misunderstanding  of  the  re- 
quiremoit  It  has  other  and  less  extensive 
use  as  pointed  out  by  Judge  Meek  in  Henry  v. 
Speer,  supra.  It  is  a  precaution  against 
abuse,  removes  the  averments  and  belief  from 
the  irresponsibility  of  unsupported  opinion, 
and  adds  to  the  certificate  of  counsel  the 
supplementary  aid  of  the  penalties  attached 
to  perjury.  Nor  do  we  think  that  this  view 
gives  room  for  frivolous  affidavits.  Of  course 
the  reasons  and  facts  for  the  belief  the  liti- 
gant entertains  are  an  essential  part  of  the 
affidavit  and  must  give  fair  support  to  the 
charge  of  a  bent  of  mind  that  may  prevent 
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affidavit  of  defendants  has  that  character. 
The  facts  and  reasons  it  states  are  not  friv- 
olous or  fanciful,  but  substantial  and  for- 
midable, and  they  have  relation  to  the  atti- 
tude of  Judge  Landis'  mind  toward  defend- 
ants. 

[4]  It  is,  however,  said,  that  the  assertion 
and  the  facts  are  stated  on  information  and 
belief  and  that  hence  the  affidavit  is  wholly 
insufficient  section  21  requiring  facts  to  be 
stated  "and  not  merely  belief."  The  conten- 
tion is  that  "the  court  is  expected  to  act  on 
the  affidavit  itself'  and  that  therefore  "the 
act  of  Congress  requires  facts — ^not  opinions,, 
beliefs,  rumors  or  gossip."  Ex  parte  Ameri- 
can Steel  Barrel  Company,  supra,  is  cited  for 
the  contention.  We  do  not  know  what  coun- 
sel means  by  "opinions,  beliefs,  rumors  or 
gossip."  The  belief  of  a  party  the  section 
makes  of  concern  and  if  opinion  be  nearer 
to  or  farther  from  persuasion  than  belief, 
both  are  of  influence  and  universally  regard- 
ed as  of  influence  in  the  affairs  of  men  and 
determinative  of  their  conduct,  and  it  is  not 
strange  that  section  21  should  so  regard  them. 

We  may  concede  that  section  21  is  not  ful- 
filled by  the  assertion  of  "rumors  or  gossip," 
but  such  disparagement  cannot  be  applied  to 
the  affidavit  in  this  case.  Its  statement 
has  definite  time  and  place  and  character, 
and  the  value  of  averments  on  information 
and  belief  in  the  procedure  of  the  law  is  rec- 
ognized. To  refuse  their  application  to  sec- 
tion 21  would  be  arbitrary  and  make  its 
remedy  unavailable  in  many,  if  not  in  most 
cases.  The  section  permits  only  the  affidavit 
of  a  party,  and  Ex  parte  American  Steel 
Barrel  Co.,  supra,  decides,  that  it  must  be 
based  upon  facts  antedating  the  trial,  not 
those  occurring  during  the  triaL  In  the  pres- 
ent case  the  information  was  of  a  definite  in- 
cident, and  its  time  and  place  were  given. 
Besides,  it  cannot  be  the  assumption  of  sec- 
tion 21  that  the  bias  or  prejudice  of  a  judge 
in  a  particular  case  would  be  known  by 
everybody,    and    necessarily,    therefore,    to 
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deny  to  a  party  ^the  use  of  information  re- 
ceived from  others  is  to  deny  to  him  at  times 
the  benefit  of  the  section. 

We  are  of  opinion,  therefore,  that  an  affi- 
davit upon  information  and  belief  satisfies 
the  sectiiMi  and  that  upon  its  filing.  If  it  show 
the  objectionable  inclination  or  disposition 
of  the  judge,  which  we  have  said  is  an  essen- 
tial condition,  it  is  his  duty  to  "proceed  no 
further"  in  the  case.  And  in  this  there  is 
no  serious  detriment  to  the  administration  of 
justice  nor  inconvenience  worthy  of  mention, 
for  of  what  concern  is  it  to  a  judge  to  pre- 
side in  a  particular  case;  of  what  concern 
to  other  parties  to  have  him  so  preside,  and 
any  serious  delay  of  trial  is  avoided  by  the 
requirement  that  the  affidavit  must  be  ffled 
not  less  than  ten  days  before  the  commence- 
ment of  the  term. 

[6]  Our  Interpretation  of  section  21  has 
therefore  no  deterring  consequences,  and  we 
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c&nnot  relieye  from  its  imperatlYe  conditions 
tipon  a  dread  or  prophecy  that  they  may  be 
abusively  used.  They  can  only  be  so  used  by 
Inaking  a  false  affidavit,  and  a  charge  of  and 
the  penalties  of  perjury  restrain  from  that — 
l;>er jury  in  him  who  makes  the  affidavit ;  con- 
)iivance  therein  of  counsel,  thereby  subject- 
ing him  to  disbarment  And  upon  what  in- 
ducement and  for  what  achievement — no 
t>ther  than  trying  the  case  by  one  judge  rath- 
W  thah  another,  neither  party  or  counsel 
havihgt  Voice  or  influence  in  the  designation 
of  that  other;  and  the  section  in  its  care 
permits  but  '^one  such  affidavit" 

But  if  we  concede,  out  of  deference  to  judg- 
ments that  we  respect,  a  foundation  for  the 
dread,  a  possibility  to  the  prophecy,  we  must 
conclude  Congress  was  aware  of  them  and 
considered  that  there  were  countervailing 
benefits.  At  any  rate  we  can  only  deal  with 
it  as  it  is  expressed  and  enforce  it  according 
to  its  expressions.  Nor  is  it  our  function  to 
approve  or  disapprove  it,  but,  we  may  say, 
that  its  solicitude  is  that  the  tribunals  of  the 
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♦country  shall  not  only  be  impartial  in  the 
controversies  submitted  to  them  but  shall 
give  assurance  that  they  are  impartial,  free, 
to  use  the  words  of  the  section,  from  any 
"bias  or  prejudice*'  that  might  disturb  the 
normal  course  of  impartial  judgment.  And 
to  accomplish  this  end  the  section  withdraws 
from  the  presiding  judge  a  decision  upon  the 
truth  of  the  matters  alleged.  Its  explicit 
declaration  is  that  upon  the  mailing  and  filing 
of  the  affidavit,  the  judge  against  whom  It 
is  directed  "shall  proceed  no  further  therein, 
but  another  judge  shall  be  designated  in  the 
manner  prescribed  in  •  ♦  ♦  section  twenty- 
three  to  hear  such  matter."  And  the  reason 
is  easy  to  divine.  To  commit  to  the  judge  a 
decision  upon  the  truth  of  the  facts  gives 
chance  for  the  evil  against  which  the  section 
is  directed.  The  remedy  by  appeal  is  Inade- 
quate. It  comes  after  the  trial  and  if  prej- 
udice exist  it  has  worked  Its  evil  and  a 
judgment  of  it  in  a  reviewing  tribunal  is 
precarious.  It  goes  there  fortified  by  pre- 
sumptions, and  nothing  can  be  more  elusive 
of  estimate  or  decision  than  a  disposition  of 
a  mind  in  which  there  is  a  personal  ingre- 
dient. 

After  overruling  the  motion  of  plaintiffs 
for  his  displacement  Judge  Landis  permitted 
to  be  filed  a  stenographic  report  of  the  in- 
cident and  language  upon  which  the  motion 
was  based.  We,  however,  have  not  discussed 
It  because  under  our  interpretation  of  section 
21  it  is  excluded  from  consideration. 

[6]  We  come  then  to  the  questions  certi- 
fied and  to  the  first  we  answer,  Yes ;  that  is, 
that  the  affidavit  of  prejudice  is  sufficient  to 
invoke  the  operation  of  the  act.  To  the  sec- 
ond we  answer  that  to  the  extent  we  have 
indicated.  Judge  Landis  had  a  lawful  right 
to  pass  upon  the  sufficiency  of  the  affidavit 
To  the  third  we  answer,  No;    that  is,  that 


Judge  Landis  had  no  lawful  right  or  power 
to  preside  as  judge  on  the  trial  of  defendants 
upon  the  indictment 
So  ordered. 
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•Mr.  Justice  DAY  dissenting. 

As  this  case  is  to  settle  the  practice  for 
this  and  similar  cases  which  may  arise  in 
the  federal  courts,  and  as  the  opinion  does 
not  consider  some  aq;>ects  of  the  record,  1 
venture  to  state  the  reasons  which  Impel 
me  to  reach  a  different  conclusion  than  that 
announced  by  the  majority. 

An  examination  shows  that  statutes  exist 
in  a  number  of  states  covering  the  subject 
under  consideration.  These  statutes  vary 
in  character,  and  in  the  requirements  for 
establishing  the  bias  or  prejudice  of  the  judge 
which  may  require  him  to  abstain  from  sit- 
ting at  the  trial  of  a  particular  case.  In 
some  of  them  an  affidavit  of  belief  of  prej- 
udice, or  that  a  fair  trial  cannot  be  had 
before  a  particular  judge,  is  sufficient  to  dis- 
qualify him.  Other  statutes  require  sup- 
porting affidavits  and  the  certificate  of  ooun- 
sel,  and  provide  for  a  hearing  on  the  mat- 
ter of  disqualification.  In  some  states  the 
matter  is  required  to  be  heard  before  anoth- 
er judge. 

The  federal  statute,  now  under  considera- 
tion, had  its  origin  in  an  amendment  to  the 
Judicial  Code,  introduced  in  the  House  of 
Representatives  when  the  adoption  of  the 
Code  was  under  consideration.  As  adopted 
in  the  House,  the  affidavit  was  required  to 
set  forth  the  reasons  for  the  belief  that  per- 
sonal bias  or  prejudice  existed  against  the 
party,  or  in  favor  of  the  opposite  party  to 
the  suit  (See  Congressional  Record,  vol. 
46,  part  3,  p.  2626  et  seq.) 

When  the  bill  came  before  the  Senate, 
the  section  was  amended  so  as  to  require  the 
facts,  and  the  reasons  for  the  belief  that 
bias  or  prejudice  existed,  to  be  set  forth,  and 
the  affidavit  is  required  to  be  accompanied  by 
a  certificate  of  counsel  of  record  that  it  and 
the  application  are  made  in  good  faith.  (Sen- 
ate Document,  No.  848,  61st  Congress,  3d 
Session.)  It  is  thus  apparent  that  the  section 
in  the  form  in  which  it  finally  became  part 
of  the  Judicial  Code  Intended  that  the  bias 
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or  prejudice  which  should  disqualify  ^a  judge 
should  be  personal  against  the  objecting 
party,  and  that  it  should  be  established  by 
an  affidavit  which  should  set  forth  the  rea- 
sons and  facts  upon  which  the  charge  of 
bias  or  prejudice  was  based.  The  evident 
purpose  of  this  requirement  was  to  require  a 
showing  of  such  reasons  and  facts  as  would 
prevent  imposition  upon  the  court  and  es- 
tablish the  propriety  of  the  affidavit  of  dis- 
qualification. "It  is  not  sufficient"  said  the 
late  Mr.  Justice  Brewer,  when  a  member  of 
the  Supreme  Court  of  Kansas,  in  City  of 
Emporia  v.  Volmer,  12  Kan.  627,  "that  a 
prima  facie  case  only  be  shown,  such  a  case 
as  would  require  the  sustaining  of  a  challenge 
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to  a  Juror.  It  mnst  be  strong  enough  to 
overthrow  the  presumption  In  favor  of»  the 
trial  Judge's  integrity,  and  of  the  clearness 
of  his  perceptions." 

I  accept  the  opinion  of  the  majority  that 
the  Judge  under  the  requirements  of  this 
statute  may  pass  upon  the  sufficiency  of  the 
affidavit,  subject  to  a  review  of  his  decision 
by  an  appellate  court,  and  if  it  be  sufficient 
to  show  personal  bias  and  prejudice,  the 
Judge  should  not  try  the  case.  But  I  am 
unable  to  agree  that  in  cases  of  the  character 
now  under  consideration  the  statement  of  the 
affidavit,  however  unfounded,  must  be  ac- 
cepted by  the  Judge  as  a  sufficient  reason 
for  his  disqualification,  leaving  the  vindica- 
tion of  the  integrity  and  independence  of  the 
Judge  to  the  uncertainties  and  inadequacy  of 
a  prosecution  for  perjury  if  it  should  ap- 
pear that  the  affidavit  contains  known  mis- 
statements. 

Notwithstanding  the  filing  of  the  affidavit 
purporting  compliance  with  the  statute,  the 
court  has  a  right  to  use  all  reasonable  means 
to  protect  itself  from  imposition.  Davis  et  al. 
V.  Rivers  et  al.,  40  Iowa,  435.  The  personal 
bias  or  prejudice  of  the  Judge  against  the 
defendants  in  this  case  is  said  to  be  estab- 
lished by  language  imputed  to  the  Judge  as 
his  utterances  concerning  the  attitude  of 
the  German  people  during  the  progress  of 
the  war. 
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^The  affidavit  filed  contained  a  statement 
of  alleged  language  of  the  Judge  concerning 
a  German  who  was  "charged"  with  making 
the  statements  set  forth.  Upon  receiving 
the  affidavit  the  Judge  at  once  inquired  of 
counsel  whether  the  language  ascribed  to  him 
was  not  in  fact  uttered  in  connection  with  the 
disposition  of  the  case  of  United  States 
Against  one  Welssensell  in  sentencing  him 
after  conviction  by  a  Jury  of  a  violation 
of  the  Espionage  Act  in  the  same  court 
Counsel  informed  the  Judge  that  such  was 
the  fact.  The  Judge  asked  counsel  for  Ber- 
ger  whether  he  had  made  any  effort  to  as- 
certain the  accuracy  of  the  statement  alleged 
to  have  been  made  by  the  court.  Counsel 
replied  that  he  had  not.  It  would  seem  in- 
credible that  any  Judge  could  have  made 
such  statements  concerning  a  defendant  not 
yet  tried  In  his  court,  in  advance  of  trial  and 
upon  a  mere  charge  of  an  offense.  Counsel 
in  open  court  admitted  that  the  offending 
language  was  used  in  passing  sentence  after 
conviction  in  Welssensell's  Case. 

Moreover,  upon  the  affidavit  being  filed, 
and  after  this  admission  of  counsel,  the  dis- 
trict attorney  offered  in  evidence  a  tran- 
script of  what  took  place  and  what  was  in  fact 
said  upon  the  sentencing  of  Welssensell.  The 
Judge  permitted  this  stenographic  report, 
sworn  to  by  an  experienced  stenographer, 
who  made  it,  to  be  a  true  and  correct  report 
of  the  statements  made  and  the  proceedings 
had,  to  be  put  into  the  record,  saying  that 
the  truth  should  be  shown  of  record  in  con- 


nection with  the  falsity,  although  he  was 
of  opinion  that  the  facts  stated  in  the  affida- 
vit failed  to  establish  bias  or  prejudice  against 
the  defendants  which  would  disqualify  him 
from  sitting  at  the  triaL 

This  stenographic  rei>ort,  sent  up  with 
the  certificate  and  made  part  of  it,  and  which 
there  is  no  reason  to  believe  fails  to  state 
accurately  what  took  place,  is  in  marked 
contrast  with  statements  of  the  affidavit 
which  the  defendants  made  when  seeking  the 
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disqualification  of  the  ^Judge.  It  shows,  as 
we  have  already  stated,  that  the  utterances 
of  the  Judge  were  after  conviction  of  Welssen- 
sell, and  were  made  when  he  was  passing  sen- 
tence. It  shows  that  the  statement  of  the 
Judge  concerning  German-Americans  was 
quite  different  from  that  stated  in  the  affi- 
davit, and  referred  to  the  type  of  man  who 
had  been  convicted  and  was  before  him  for 
sentence.  The  Judge  in  speaking  of  the  con- 
victed defendant  said  that  he  was  of  the  type 
of  man  who  branded  almost  the  whole  Ameri- 
can-German population,  and  that  one  Ger- 
man-American, such  as  the  defendant,  talk- 
ing such  stuff,  did  more  damage  to  his  people 
than  thousands  of  them  could  overcome  by 
being  good  and  loyal  citizens;  and  that  he, 
the  deftodant,  was  an  illustration  of  the  oc- 
casional American  of  German  birth  whose 
conduct  had  done  so  much  to  damn  the 
whole  10,000,000  in  America.  While  this 
language  might  have  been  nn>re  temperate, 
there  does  not  appear  to  l>e  in  it  anything 
fairly  establishing  that  the  Judge  directed  his 
observations  at  the  German  people  in  general, 
but  rather  that  his  remarks  were  aimed  at 
one  convicted,  as  was  the  defendant,  of  viola- 
tion of  law. 

As  I  understand  the  opinion  of  the  court, 
notwithstanding  the  admissions  of  counsel, 
and  the  sworn  stenographic  report  of  what 
took  place,  the  affidavit  must  be  accepted, 
and  if  it  discloses  matters,  which,  if  true, 
would  tend  to  establish  bias  and  prejudice, 
the  same  must  be  given  effect  and  the  Judge 
be  disqualified.  It  does  not  seem  to  me  that 
this  conclusion  comports  with  the  require- 
ments of  the  statute  that  reasons  and  facts 
must  be  set  forth  for  the  consideration  of 
the  Judge.  It  places  the  federal  courts  at 
the  mercy  of  defendants  who  are  willing  to 
make  affidavits  as  to  what  took  place  at 
previous  trials  in  the  court,  which  the  knowl- 
edge of  the  Judge,  and  the  uncontradicted 
testimony  of  an  official  report  may  show  to 
be  untrue,  and  In  many  districts  may  greatly 
retard  the  trial  of  criminal  causes. 

•41 

♦While,  as  I  have  said.  In  sentencing  Wels- 
sensell the  Judge  might  have  been  more 
temperate  In  his  observations,  I  am  unable 
to  find  that  the  statements  of  the  affidavit 
when  read  In  connection  with  the  admis- 
sions of  counsel,  and  the  established  facts 
as  to  what  took  place  as  gathered  from  the 
stenographic  report*  showed  such  evidence  of 
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personal  bias  or  prejudice  against  the  defend- 
ants as  required  the  Judge  upon  the  mere  fil- 
ing of  this  affidavit  to  permit  its  misleading 
statements  to  be  placed  of  record,  and  to  pro- 
ceed no  further  with  the  case. 

It  does  not  appear  that  the  trial  Judge 
had  any  acquaintance  with  any  of  the  de- 
fendants, only  one  of  whom  was  of  German 
birth,  or  that  he  had  any  such  bias  or  prej- 
udice against  any  of  them  as  would  prevent 
him  from  fairly  and  impartially  conduct- 
ing the  trial.  To  permit  an  ex  parte  affidavit 
to  become  in  effect  a  final  adjudication  of 
the  disqualification  of  a  Judge  when  facts 
are  shown,  such  as  are  here  established, 
seems  to  me  to  be  fraught  with  much  danger 
to  the  independent  discharge  of  duties  by 
federal  Judges,  and  to  open  a  door  to  the 
abuse  of  the  privilege  which  is  intended  to  be 
conferred  by  the  statute  in  question. 

In  my  Judgment  the  questions  propounded, 
in  the  light  of  the  disclosures  of  this  rec- 
ord, should  be  answered:  As  to  the  first: 
That  the  affidavit  of  prejudice,  when  read  in 
the  light  of  the  other  disclosures  in  the  rec- 
ord, was  insufficient  to  meet  the  requirements 
of  the  act.  As  to  the  second:  That  while 
the  Judge  might  have  called  upon  another 
Judge  to  pass  upon  the  sufficiency  of  the 
affidavit,  he  had  Jurisdiction  to  pass  upon  it 
himself  if  he  saw  fit  to  do  so.  As  to  the 
third:  That  the  mere  filing  of  the  affidavit 
did  not  require  the  Judge  to  proceed  no  fur- 
ther with  the  trial  of  the  defendants  upon 
the  accusation  against  them. 

Mr.  Justice  PITNEY  concurs  in  this  dis- 
sent 

^Mr.  Justice  McREYNOLDS,  dissenting. 

I  am  unable  to  follow  the  reasoning  of 
the  opinion  approved  by  the  majority  or  to 
feel  fairly  certain  of  its  scope  and  conse- 
quence. If  an  admitted  anarchist,  charged 
with  murder,  should  affirm  an  existing  prej- 
udice against  himself  and  specify  that  the 
Judge  had  made  certain  depreciatory  remarks 
concerning  all  anarchists,  what  would  be  the 
result?  Suppose  official  stenographic  notes 
or  other  clear  evidence  should  demonstrate 
the  falsity  of  an  affidavit,  would  it  be  neces- 
sary for  the  Judge  to  retire?  And  what 
should  be  done  if  dreams  or  visions  were  the 
basis  of  an  alleged  belief? 

The  conclusion  announced  gives  effect  to 
the  statute  which  seems  unwarranted  by  its 
terms  and  beyond  the  probable  intent  of  Con- 
gress.   Bias  and  prejudice  are  synonymous 


words  and  denote  "an  opinion  or  leaning  ad- 
verse to  anything  without  Just  grounds  or 
before  sufficient  Icnowledge" — a  state  of 
mind.  The  statute  relates  only  to  adverse 
opinion  or  leaning  towards  an  individunl 
and  has  no  application  to  the  appraisement  of 
a  class;  e.  g.,  revolutionists,  assassins,  trai- 
tors. 

To  claim  personal  bias  without  more  is 
insufficient;  "the  facts  and  the  reasons  for 
the  belief  that  such  bias  or  prejudice  exists" 
must  be  set  out,  and  plainly,  I  thinly,  this 
must  be  done  in  order  that  the  Judge  or  any 
reviewing  tribunal  may  determine  whether 
they  suffice  to  support  honest  belief  in  the 
disqualifying  state  of  mind. 

Defendants'  affidavit  discloses  no  adequate 
ground  for  believing  that  personal  feeling 
existed  against  any  one  of  them.  The  indi- 
cated prejudice  was  towards  certain  malevo- 
lents  from  Germany,  a  country  then  engaged 
in  hunnish  warfare  and  notoriously  encourag- 
ed by  many  of  its  natives,  who  unhappily, 
had  obtained  citizenship  here.  The  words 
attributed  to  the  Judge  (I  do  not  credit  the 
affidavit's  accuracy)  may  be  fairly  construed 

as  show*ing  only  deep  detestation  for  all 
persons  of  German  extraction  who  were  at 
that  time  wickedly  abusing  privileges  granted 
by  our  indulgent  laws. 

Of  course,  no  Judge  should  preside  if  he 
entertains  such  actual  personal  prejudice  to- 
wards any  party  and  to  this  obvious  disquali- 
fication Congress  added  honestly  entertained 
belief  of  such  prejudice  when  based  ui>on 
fairly  adequate  facts  and  circumstances.  In- 
tense dislike  of  a  class  does  not  render  the 
Judge  incapable  of  administering  complete 
Justice  to  one  of  its  members.  A  public 
officer  who  entertained  no  aversion  towards 
disloyal  German  immigrants  during  the  late 
war  was  simply  unfit  for  his  place.  And 
while  "an  overspeaking  Judge  is  no  well- 
tuned  cymbal,"  neither  is  an  amorphous  dum- 
my unspotted  by  human  emotions  a  becom- 
ing receptacle  for  Judicial  power.  It  was  not 
the  purpose  of  Congress  to  empower  an  un- 
scrupulous defendant  seeking  escape  from 
merited  punishment  to  remove  a  Judge  solely 
because  he  had  emphatically  condemned 
domestic  enemies  in  time  of  national  danger. 
The  personal  concern  of  the  Judge  in  mat- 
ters of  this  kind  is  indeed  small,  but  the  con- 
cern of  the  public  is  very  great 

In  my  view  the  trial  Judge  committed  no 
error  when  he  considered  the  affidavit,  beld 
it  insufficient,  and  refused  to  retire. 
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law  of  Washin^on  confer  upon  the  state'e 
grantee,  as  appurtenant  to  the  land,  riparian 
rights  in  the  adjoining  navigable  waters. 


(S66  U.  B.  86) 

PORT  OF  SEATTLE  V.  OREGON  &  W.  R. 

CO.  et  al. 


(Argned  Dec  6, 1020.    Decided  Jan.  81,  1021.) 

No.  107. 

1.  Navigable  waters  ^ss>2,  4,  36(1)— Right  of 
United  States  Is  limited  to  control  for  pur- 
poses of  navigation  and  ownership  Is  In 
state. 

The  right  of  the  United  States  in  the  nav- 
igable waters  within  the  several  states  is  lim- 
ited to  the  control  thereof  for  parposes  of  navi- 
gation and  subject  to  such  right,  the  state  is 
the  owner  of  the  navigable  waters  within  its 
boundaries  and  of  the  land  thereunder. 

2.  Navigable  waters  ^=»37(2)— State  assort- 
ing titio  to  tidelands  In  Constitution  may 
grant  or  withhold  rights  In  adjoining  waters. 

Under  Const.,  Wash.  art.  17,  S  1,  whereby 
the  state  asserts  its  ownership  in  the  bed  and 
shore  of  tidewaters  up  to  and  including  the  line 
of  ordinary  high  tide,  the  state,  being  the  ab- 
solute owner  of  tidelands  and  of  the  waters 
over  them,  is  free,  in  conveying  such  lands, 
either  to  grant  with  them  rights  in  the  adjoin- 
ing water  area  or  to  completely  withhold  all 
such  rights. 

3.  Courts  «=s>359,  365— Whether  state  grant 
confers  rights  In  navigable  waters  Is  ques- 
tion of  local  law. 

Whether  a  conveyance  by  the  state  of  land 
abutting  upon  navigable  water  confers  upon  the 
grantee  any  right  or  interest  in  those  waters 
or  in  the  land  thereunder  is  a  matter  of  local 
law,  upon  which  the  Constitution  and  statutes 
of  the  state  and  the  decisions  of  its  highest 
court  are  conclusive  on  the  iSupreme  Court. 

4.  Navigable  waters  <S=>37(4)— In  Washington, 
grant  of  upland  conveys  no  interest  In  land 
under  water  and  no  right  In  the  water. 

Under  the  law  of  Washington,  a  conveyance 
by  the  state  of  uplands  abutting  upon  a  natu- 
ral navigable  waterway  grants  no  right  either 
in  the  land  below  high-water  mark  or  in  or 
to  the  water  or  over  the  intervening  land  or 
water  area  to  the  navigable  channel,  except 
the  limited  preferential  right  conferred  by  stat- 
ute (Act  March  26,  1890  [Laws  188$MM),  p. 
486]  is  11>  12)  to  purchase  the  shore  land,  if 
the  state  concludes  to  sell  it 

5.  Navigable  waters  ^=»39(3)— Owner  ot  up- 
land, tidelandp  or  shore  land  has  no  right  of 
aoeess  under  law  of  Washington. 

The  law  of  Washington  does  not  recognise 
as  appurtenant  to  upland,  tideland,  or  shore 
land  in  its  natural  condition,  rights  of  any  sort 
beyond  tiie  boundaries  of  the  property,  and  a 
right  of  access  to  the  navigable  channel  over 
intervening  land  above  or  below  low  water 
must  arise  from  a  grant  by  the  owner  of  the 
intervening  property. 

6.  Navigable  waters  ^=»37(4)— Grant  of  tide- 
lands  filled  In  by  state  does  not  convey  rl* 
parian  rights  under  law  of  Washington. 

The  mere  fact  that  tiaeland  adjoining  a 
natural  waterway,  deepened  and  contined  by  the 
state,  has  been  filled  in,  does  not  under  the 


7.  Navigable  waters  <S=>37(4)— Grant  of  ri- 
parian rights  not  Implied,  though  no  law 
authorized  leasing  of  shoals. 

Under  Oust.  Wash.  art.  17,  |  1,  whereby 
the  state  asserts  its  ownership  in  the  bed  and 
shore  of  tidelands,  and  the  consistent  policy 
of  the  state  not  to  grant  riparian  rights  in 
navigable  waters,  a  grant  by  the  state  of  filled- 
in  tidelands  did  not  by  implication  grant  any 
riparian  rights,  assuming  that  at  the  date  of 
the  grant  there  was  no  law  authorising  the 
leasing  of  the  shoals  lying  between  the  land 
granted  and  the  navigable  channel  for  docking 
purposes,  and  no  authority  for  permits  to  con- 
struct wharves  thereon. 

8.  Navigable  waters  ^=»2— Government  oan 
change  pierhead  lines,  though  noted  upon  by 
ereotion  of  piers. 

The  power  of  the  United  States  to  fix  pier- 
head lines  in  navigable  waters  is  not  exhausted 
by  its  lirst  exercise,  and  the  lines  so  lixed, 
though  acted  upon  by  the  erection  of  piers,  can 
be  changed  by  the  United  States  at  any  time. 

9.  Courts  «=»303(2>— Port  of  Seattle  may  be 
sued  In  federal  court. 

The  port  ot  Seattle,  being  a  municipal  cor- 
poration, under  the  laws  of  Washington  is  a 
citizen  of  that  state,  and  can  be  sued  in  the 
federal  court. 

10.  Removal  of  oauses  ^=341— Suit  by  port  of 
Seattle  to  quiet  state's  title  to  tidelands 
properly  removed. 

Under  Laws  Wash.  1913,  p.  582,  providing 
for  payments  by  abutting  owners  in  the  nature 
of  a  rental  for  permits  to  use  parts  of  water- 
ways in  the  erection  of  wharves,  docks,  or  oth- 
er structures,  and  that  75  per  cent,  of  such 
rental  shall  be  paid  to  the  county  for  the  use 
of  the  port  of  Seattle,  such  port  had  an  inde- 
pendent financial  interest  in  a  suit  to  quiet 
the  title  of  the  state  to  tidelands  as  against  the 
right  of  an  adjoining  owner  to  build  piers, 
wharves,  and  other  structures,  and  the  suit 
was  properly  removed  to  a  federal  court,  as 
against  the  objection  that  the  state  was  the 
real  party  in  interest. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  (District  of 
Washington. 

Suit  by  the  Port  of  Seattle  against  the 
Oregon  ft  Washington  Railroad  Company  and 
another.  From  a  decree  for  defendants, 
plaintiff  appeals.     Reversed  and  remanded. 

^Messr&  Leander  T.  Tamer,  Harold  Pres- 
ton, and  O.  B.  Thorgrimson,  all  of  Seattle, 
Wash.,  for  appellant 

Messrs.  W.  H.  Boyle,  R.  S.  Terhnne,  and 
George  F.  Aust,  all  of  Seattle,  Wash.,  and 
Henry  W.  Clark,  of  New  Yoric  City,  for  ap- 
pellees. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Conrt 
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The  main  qneBtlon  in  this  case  is  whether 
the  Oregon  &  Washington  Railroad  Company 
acquired,  as  owner  of  land  adjoining  East 
waterway  in  the  port  of  Seattle,  the  right  to 
build  in  the  waterway  piers,  wharves,  and 
other  structures  over  which  It  would  secure 
access  from  its  land  to  the  navigable  channel. 
The  question  arises  In  a  suit  to  quiet  the  title 
of  the  state  which  was  brought  against  the 
railroad  in  a  state  court  of  Washington,  in 
1917,  by  the  Port,  a  municipal  corporation,! 
created  by  the  laws  of  Washington.  J.  F. 
Duthle  &  Co.,  lessees  of  the  railroad's  land, 
were  joined  as  defendants;  but  they  have 
no  substantial  interest  in  the  controversy; 
and  their  peculiar  rights  do  not  require  con- 

•58 

sideration.  The  case  •was  removed  to  the 
District  Court  of  the  United  States  by  peti- 
tion of  the  railroad,  which  is  an  Oregon  cor- 
poration, and  a  motion  to  remand  was  de- 
nied. Upon  full  hearing  on  the  merits  a  de- 
cree was  rendered  dismissing  the  bill.  The 
case  comes  here  by  direct  appeal  of  the  port 
under  section  238  of  the  Judicial  Code 
(Comp.  St.  {  1215);  it  having  been  contended 
by  the  railroad  and  held  by  the  lower  court 
that  the  validity  of  chapter  168  of  the  Laws 
of  Washington  of  1913,  p.  582,  is  Involved, 
and  that  Its  provisions  violate  the  contract 
clause  and  the  due  process  clause  of  the 
federal  Constitution.  The  following  facts 
are  material: 

When  the  state  of  Washington  was  ad- 
mitted Into  the  Union,  there  lay  in  front  of 
the  dty  of  Seattle  extensive  tidelands  in  the 
area  now  comprised  within  the  limits  of  the 
municipal  corporation  known  as  port  of  Seat- 
tle. Under  appropriate  legislation  of  the 
state  this  area  has  been  developed  as  a  port. 
Waterways  have  been  established  and  in  part 
dredged ;  tidelands  abutting  upon  the  water- 
ways have  been  filled,  platted  as  city  blocks, 
and  laid  out  with  streets;  and  lots  therein 
have  been  sold  for  business  and  other  pur- 
poses. Among  the  waterways  so  established 
is  that  known  as  East  waterway,  which 
connects  Duwamish  river  with  Elliott  Bay,  an 
arm  of  Puget  Sound.  East  waterway,  as 
established,  has  at  the  point  in  question  a 


>  Chapter  92  of  the  Laws  of  1911,  p.  412,  as  amend- 
ed by  Laws  of  1913,  c.  62,  p.  202.  It  has  power, 
among  other  things,  to  improve  navigable  and  non- 
navigable  waters  of  the  United  States  and  of  the 
state  within  the  port  district;  "to  create  and  im- 
prove for  harbor  purposes  new  waterways  within 
the  port  district;  to  regulate  and  control  all  such 
waters  •  •  •  within  the  limits  of  such  port  dis- 
trict so  far  and  to  the  full  extent  that  this  state 
can"  and  hereby  does  "grant  the  same,  and  remove 
obstructions  therefrom;  to  straighten,  widen,  deepen 
and  otherwise  Improve  any  and  all  waters;  *  •  • 
to  execute  leases  of  all  lands,  wharves,  docks  and 
property  owned  and  controlled  by  said  port  dis- 
trict upon  such  terms  as  to  the  port  commission 
may  deem  proper."  It  exercises  also  powers  sim- 
ilar to  those  exercised  by  counties  Including  the 
power  to  sue  and  be  sued.  State  v.  Bridges,  87 
Wash.  260,  151  Pac.  490.  The  state  did  not  transfer 
to  the  port  districts  its  ownership  In  the  beds  and 
shores  of  navigable  watera. 


width  of  1,000  feet.  The  bed  of  the  waterway 
was  in  its  natural  state  tldeland.  The  750 
feet  of  the  waterway  which  lie  in  the  center 
have  been  dredged  to  a  depth  ^t  mean  low 
tide  of  from  26  to  30  feet.  The  rest  of  the 
waterway,  being  that  portion  which  extends 
on  either  side  for  a  distance  of  125  feet  from 
the  bulkhead  of  the  filled  land  to  the  fair- 
way, is  of  varying  depth  and  is  not  navigable 
by  large  vessels.  The  bed  of  the  waterway 
within  these  125  feet  areas  slopes  from  the 
bulkhead  to  the  line  of  the  fairway.  It  is  ex- 
posed at  low  tide  ordinarily  at  points  about 
36  feet  from  the  bulkhead. 

♦CO 

*The  railroad's  parcel  here  in  question  is 
filled  land  adjoining  the  west  side  of  this 
waterway.  The  tract  is  a  part  of  block  393, 
Seattle  Tidelands,  shown  on  a  plat  duly  filed 
with  the  county  auditor  in  1895,  and  was  ac- 
quired from  the  state  by  the  railroad's  pred- 
ecessors in  title  prior  to  1907.  The  deeds 
by  which  the  state  conveyed  the  land  do  not 
in  words  purport  to  grant  any  right  in  the 
waterway;  nor  is  mention  made  of  East 
waterway  either  in  the  granting  clause  or 
elsewhere  in  the  deed.>  On  the  plat,  by 
which  the  land  was  sold,  the  boundaries  of 
the  bloclc,  and  of  the  several  lots  comprised 
within  it,  are  set  forth  clearly  and  lineal 
measurements  are  given.  East  waterway  is 
shown  on  the  plat  and,  on  each  side  of  the 
waterway,  a  broken  line  called  "pierhead 
line,"  is  marked  at  a  distance  of  250  feet 
from  the  bulkhead.  It  is  alleged  by  the  rail- 
road that  this  pierhead  line,  established  by 
the  War  Department  as  prescribing  the  limits 
beyond  which  structures  obstructing  naviga- 
tion would  not  be  permitted  in  the  waterway, 
had  been  adopted  also  by  the  state  authori- 
ties.    In  1014,  by  Joint  action  of  the  War 
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Department  and  of  the  state  authorities,  *and 
with  the  assent  of  abutting  owners,  the  pier- 
head line  was  moved  back  to  a  point  125  feet 
from  the  bulkhead,  leaving  the  fairway  in 
the  center  750  feet,  as  above  stated,  instead  of 
500  feet  as  originally  indicated  on  the  plat. 
The  rights  claimed  by  the  railroad  are  limit- 
ed to  this  125-feet  area. 


*The  form  of  the  deed  is  as  follows: 

First  party  dojs  hereby  grant,  bargain,  sell  and 
convey  unto  the  second  party,  and  his  heirs  and 
assigns,  the  following  described  tidelands  of  the 
first  class,  situated  in  front  of  the  city  of  Seattle. 
Kings  county,  Washington,  to  wit: 

Lota  one  to  nine,  inclusive,  block  893,  as  shown 
on  the  official  map  of  Seattle  Tidelands.  filed  with 
the  board  of  state  land  commissioners  at  OIympla« 
Washington,  March  16,  1895. 

Subject,  however,  to  any  lien  or  liens  that  may 
arise  or  be  created  in  consequence  of  an  act  of  the 
Legislature  of  the  state  of  Washington  entitled  "An 
act  prescribing  the  wajrs  In  which  waterways  fbr 
the  uses  of  navigation  may  be  excavated  by  private 
contract,  providing  for  liens  upon  tide  and  ahore 
lands  belonging  to  the  state,  granting  rights  of  way 
across  lands  belonging  to  the  state*"'  approved 
March  9,  1898. 

Witness  the  seal  of  the  state  affixed. 

Henry  McBride,  Qovemor. 
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Chapter  168  of  the  Laws  of  Washington  |  self,  as  owner  of  the  land,  and  for  those 
1918,  p.  582,  proTldes  that:  J  claiming  under  It,  convenient  access  to  the 

'^Whenever,  in  bluj  waterways  created  under 
the  laws  of  the  state  of  Washington,  the  goy- 
ernment  of  the  United  States  shall  hare  estab- 
lished pierhead  lines  in  said  waterway  at  any 
distance  from  the  boundaries  thereof  establish- 
ed by  the  state,  no  structure  shall  be  allowed 
in  the  strip  of  waterway  between  the  boundary 
and  the  nearest  pier  head  line  except  by  consent 
of  the  state  land  commissioner  and  upon  plans 
approved  and  terms  and  conditions  fixed  by  him, 
and  then  only  for  such  period  of  use  as  shall 
be  designated  by  him,  but  any  permit  shall  not 
extend  for  a  longer  period  than  thirty  (30) 
years:  Provided,  however,  that  the  owner  of 
land  abutting  upon  either  ride  of  any  such  wa- 
terway shall  have  the  right,  if  application  be 
made  therefor  within  a  period  of  ninety  (90) 
days  following  the  date  when  this  act  shall 
go  into  effect,  to  obtain    •    •    •  >' 


— a  permit  authorizing  the  Improvement  and 
use  of  such  area  under  conditions  to  be  pre- 
scribed  by  the  state  authorities  upon  the  pay- 
ment of^an  annual  rental  dependent  In 
amount  upon  the  assessed  value  of  an  equal 
area  of  the  abutting  land. 

The  railroad  failed  to  apply  for  such  a 
permit  Asserting  the  rights  above  stated, 
it  leased  a  part  of  its  land  to  J.  F.  Duthle  & 
Co.  for  a  shipbuilding  and  manufacturing 
plant,  and  purported  to  authorize  the  con- 
struction of  wharves,  piers  and  other  struc- 
tures upon  the  adjoining  water  area  up  to  the 
125-foot  pierhead  line.  By  the  act  of  1913  the 
control  over  the  waterways  therein  conferred 
upon  land  commissioners  is  to  be  exercised  in 
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port  dis^tricts  by  the  port  commissioners. 
This  bill  to  enjoin  such  use  of  the  waterway 
by  the  railroad  and  its  lessees  and  to  quiet 
title  was  therefore  brought  by  the  port  of 
Seattle. 

The  decree  entered  by  the  lower  court  de- 
clared in  substance  (1)  that  the  state  has  no 
proprietary  interest  in  the  water  area  between 
the  bulkhead  and  the  pierhead  line;  (2)  that  it 
is  not  entitled  to  lease  the  same  or  otherwise 
to  deprive  the  railroad  of  access  to  the  fair- 
way; (3)  that  chapter  168  of  the  laws  of  1913  in 
so  far  as  it  provides  for  such  leasing  violates 
the  federal  Constitution;  (4)  that  the  rail- 
road has  no  proprietary  interest  in  the  water- 
way, but  as  owner  of  the  abutting  lots  is  en- 
titled to  access  to  the  deep  or  navigable 
waters  "subject  to  proper  governmental  su- 
pervision." The  decree  declared  further  that 
the  state  had  never  established  harbor  lines 
in  the  waterway,  and  expressly  recited  that 
the  court  does  not  determine  whether  or  not 
the  state  now  has  power  to  establish  harbor 
lines,  nor  what  the  effect  might  be  of  here- 
after establishing  them. 

The  main  question  presented  for  our  deci- 
sion is  whether  the  railroad  acquired,  in  con- 
nectlon  with  the  lots  of  filled  land  abutting  on 
the  waterway,  a  private  riparian  or  littoral 
right  to  construct  wharves,  dock  and  piers  on 
this  125-foot  area,  In  order  to  provide  for  it- 


fairway  for  purposes  of  navigation  and  com- 
merce. The  port  contends  that  the  railroad 
acquired  no  such  right,  nor  any  private  right 
whatsoever,  in  any  part  of  the  adjoining 
waterway ;  and  that  the  state  is  free  either  to 
use  this  portion  of  East  waterway  directly 
for  purposes  of  navigation,  as  the  present 
fairway  is  used,  or  to  use  it  as  a  part  of  the 
harbor ;  and  that,  since  it  is  also  the  proprie- 
tor of  the  tideland,  under  this  water  area, 
it  has  the  full  right  to  develop  it,  or  authorize 
its  development  by  others,  through  the  erec- 
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tion  of  wharves,  Spiers,  docks  or  other  struc- 
tures in  aid  of  navigation  and  commerce; 
and  to  charge  a  rental  for  the  privilege. 

[1-8]  First.    The  right  of  the  United  States 
in  the  navigable  waters  within  the  several 
states  is  limited  to  the  control  thereof  for 
purposes  of  navigation.    Subject  to  that  right 
Washington  became  upon  its  organization  as 
a  state  the  owner  of  the  navigable  waters 
within  its  boundaries  and  of  the  land  under 
the  same.    Weber  v.  Board  of  Harbor  Com- 
missioners, 18  Wall.  57,  21  L.  Bd.  798.    By 
section  1  of  article  17  of  ito  Constitution  the 
state  asserted  its  ownership  in  the  bed  and 
shore  ''up  to  and  including  the  line  of  ordi- 
nary high  tide  in  waters  where  the  tide  ebbs 
and  fiows."    The  extent  of  the  state's  owner- 
ship of  the  land  is  more  accurately*  defined 
by  the  decisions  of  the  highest  court,  as  be- 
ing the  land  below  highwater  mark  or  the 
meander  line,  which  ever  of  these  lines  is 
the  lower.*     The  character  of  the  state's 
ownership  in  the  land  and  in  the  waters  is 
the  full  proprietary  right.    The  state,  being 
the  absolute  owner  of  the  tidelands  and  of 
the  waters  over  them,  is  free  in  conveying 
tidelands  either  to  grant  with  them  rights  in 
the  adjoining  water  area  or  to  completely 
withhold  all  such  rights.    Whether  a  con- 
veyance made  by  the  state  of  land  abutting 
upon  navigable  water  does  confer  upon  the 
grantee  any  right  or  interest  in  those  waters 
or  in  the  land  under  the  same,  is  a  matter 
wholly  of  local  law.    Shively  v.  Bowlby,  152 
U.  S.  1, 14  Sup.  Ct  548,  88  L.  Ed.  331.    Upon 
such  questions  the  provisions  of  the  Constitu- 
tion and  statutes  of  the  state  and  the  deci- 
sions of  its  highest  court  are  accepted  by  us 
as   conclusive.     St    Anthony    Falls    Water 
Power  Co.  t.  St  Paul  Commissioners,  168 
U.  S.  349,  18  Sup.  Ct  157,  42  L.  Ed.  497.    The 
precise  question  presented  here  is  whether 
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the  *state  by  executing  the  deed  of  the  land, 
which  in  fact  adjoined  East  waterway,  con- 
veyed rights  in  that  waterway.  That  ques- 
tion is,  in  essence,  one  of  construction  of  the 


*Se6  Scurry  v.  Jones,  4  Wash.  468,  SO  Pac.  726; 
Cogswell  V.  Forrest.  14  Wash.  1.  43  Pac.  1(M;  Wash- 
ougal,  etc..  Transportation  Co.  t.  Dalles,  etc,  Nar- 
Igation  Co.,  27  Wash.  490.  68  Pac.  74;  Johnson  v. 
Brown,  83  Wash.  688.  74  Pac.  677;  Van  Stolen  t. 
Muir.  46  Wash.  38.  40.  89  Pac.  188;  Brace  ft  Her- 
gert  Mm  Co.  t.  SUte,  49  Wash.  826,  881,  96  Pao.  1/8. 
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deed  taken  in  connection  with  the  plat  there- 
in referred  to. 

[4]  Second.  Under  the  law  of  Washington 
(which  differs  In  this  respect  from  the  law 
generally  preyalllng  elsewhere)  a  convey- 
ance by  the  state  of  uplands  abutting  upon 
a  natural  navigable  waterway  grants  no  right 
of  any  kind  either  In  land  below  high- 
water  marlL,  Elsenbach  v.  Hatfield,  2  Wash. 
236,  26  Pac.  639,  12  U  R.  A.  632;  or  In, 
to,  or  over  the  water,  Van  Slclen  v.  Mulr, 
46  Wash.  38,  41,  89  Pac.  188 ;  except  the  Ihnit- 
ed  preferential  right  conferred  by  statute 
upon  the  owner  of  the  upland,  to  purchase 
the  shoreland.  If  the  state  concludes  to  sell 
the  same.  Act  of  March  26,  1890,  sections  11 
and  12,  Laws  of  Washington  1889-1890,  p. 
435.  The  grantee  of  the  upland  cannot  com- 
plain of  another  who  erects  a  structure  be- 
low hlghwater  mark,  Mulr  v.  Jehnson, 
49  Wash.  66,  94  Pac.  899.  He  does  not  ac- 
quire any  right  of  access  over  the  Intervening 
land  and  water  area  to  the  navigable  chan- 
nel, Lownsdale  v.  Grays  Harbor  Boom  Co., 
54  Wash.  542,  650,  551,  103  Pac.  833.  3o 
complete  Is  the  absence  of  riparian  or  littoral 
rights  that  the  state  may — subject  to  the 
superior  rights  of  the  United  States — wholly 
divert  a  navigable  stream,  sell  the  river  bed 
and  yet  have  Impaired  In  so  doing  no  right 
of  the  upland  owners  whose  land  Is  thereby 
separated  from  all  contact  with  the  water. 
Newell  ▼.  Loeb,  77  Wash.  182,  193-194,  137 
Pac.  811;  Hill  v.  Newell,  86  Wash.  227,  228, 
149  Pac.  951.* 
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*Thlrd.  The  railroad  admits  that  such  are 
the  rights  of  a  grantee  from  the  state,  where 
It  Is  the  upland  which  Is  conveyed.  But  It 
contends  that  a  different  rule  applies  where 
the  sale  Is  of  tldelands.    No  basis  for  the  dis- 


«In  lome  states  the  shore  between  the  high  and 
the  low  water  mark  belongs  to  the  private  owner  of 
the  upland  and  as  such  owner  he  has  all  rights  not 
Inconsistent  with  the  public's  rights  Incident  to 
navigation.  In  other  states,  although  the  land  be- 
low high-water  mark  belongs  to  the  state,  the 
private  owner  of  the  upland  has  the  right  of  ac- 
cess over  It  to  the  navigable  channel  and  the 
right  to  use  the  state's  land  in  connection  there- 
with. Bee  S7  R.  C.  L.,  sections  273-279,  284.  But, 
In  Washington,  it  is  "uniformly  held  that  there  is 
no  riparian  right  in  the  owners  of  lands  bordering 
on  the  navigable  waters  of  the  state,"  and  that  the 
state  retains  the  proprietary  right  to  the  soil  be- 
low high-water  mark.  State  v.  Sturtevant,  76 
Wash.  1&8.  163,  185  Pac.  1085.  1087;  Brace  ft  Hergert 
MIU  Co.  V.  State,  49  Wash.  826,  831,  96  Pac.  278. 
The  language  of  some  earlier  cases  apparently  in 
conflict  with  these  views,  was  explained  In  Hulet 
V.  Wishkah  Boom  Co..  54  Wash.  510.  517,  103  Pac 
814.  The  cases  referred  to  go  no  further  than  to 
hold  that  the  owner  of  uplands  has  a  right  in  com- 
mon  with  the  public  to  use  the  stream  for  naviga- 
tion, as  it  flows  past  his  land;  and  that  others 
conducting  operations  upon  the  river  may  not 
willfully  or  negligently  destroy  his  upland.  Daw- 
son T.  McMillan.  84  Wash.  2G9.  75  Pac.  807;  Monroe 
Mill  Co.  V.  Menzel.  36  Wash.  487,  77  Pac.  813.  70 
L.  R.  A.  272.  102  Am.  St  Rep.  905;  Burrows  v.  Grays 
Harbor  Boom  Co..  44  Wash.  630,  87  Pac.  937.  See 
also  Judson  v.  Tidewater  Lumber  Co.,  51  Wash.  164» 
98  Pac  877* 


tlnctlon  can  be  found  either  In  the  decisions  of 
the  highest  court  of  the  state  or  In  reason. 
Since  the  upland  owner  has  been  denied 
riparian  rights  in  deference  to  the  asserted 
right  of  the  state  to  control  unhampered 
the  course  and  development  of  navigable 
waters,  the  state's  right  must  be  superior 
also  to  the  claim  of  the  tldeland  owner.  For 
the  assertion  of  title  In  the  state  was  ob- 
viously made  In  order  that  It  might  not  be 
hampered  In  developing  waterways  and  har- 
bors In  the  manner  and  to  the  extent  that 
the  public  Interest  should  from  time  to  time 
demand.  Such  development  obviously  Includ- 
es harbor  facilities,  like  piers,  docks  and 
wharves,  as  well  as  adequate  channels.  Com- 
pare State  V.  Bridges,  87  Wash.  260,  151 
Pac.  490.  The  proprietary  right  of  the  state 
over  navigable  waters  and  of  the  soil  there- 
under Is  neither  exhausted  nor  impaired  by 
making  a  sale  of  a  tract  of  tldeland,  be  It 
the  parcel  nearest  the  upland  or  some  other. 
The  state  may  In  one  year  fill  and  sell  the 
100  feet  of  tldelands  nearest  the^  upland 
and  In  the  next  year  fill  and  sell  the  parcel 

beyond.  •Compare  State  v.  Scott,  89  Wash. 
63,  70,  72,  154  Pac.  165.  Or  It  may  seU  first 
the  parcel  more  remote  from  the  upland 
and  later  the  one  Immediately  adjoining  It,  or 
any  other.  In  every  case  It  may,  in  convey- 
ing the  tldeland,  either  grant  or  withhold 
rights  in  the  water  or  In  the  water  area, 
as  It  sees  fit.  When  land  washed  by  the 
ebb  and  fiow  of  the  tide  is  conveyed  by  the 
state  with  clearly  defined  boundaries,  no 
rights  of  any  kind  beyond  those  boundaries 
ordinarily  pass  under  the  deed.  Pearl  Oys- 
ter Co.  V.  Heuston,  57  Wash.  533,  107  Pac. 
349,  832,  135  Am.  St.  Rep.  1007.  Where  a 
tldeland  owner  acquires  rights  of  access 
to  deep  water  It  Is  by  arrangement  with  the 
owner  of  the  Intervening  land.  Compare 
Pioneer  Sand  &  Gravel  Co.  v.  Seattle  Con- 
struction &  Dry  Dock  Co.,  102  Wash.  608, 
173  Pac  608. 

The  cases  most  strongly  relied  upon  by  the 
railroad  do  not  relate  to  tldelands.  They 
deal  with  the  rights  of  shore  land  owners 
on  an  Inland  lake,  the  level  of  which  had  been 
lowered  by  the  government  State  v.  Stur- 
tevant, 76  Wash.  158, 135  Pac.  1035,  138  Pac 
650;  Puget  Mill  Co.  v.  State,  93  Wash.  128, 
160  Pac  310.  Shore  lands  differ  from  tide- 
lands  not  only  in  their  situation,  which  in 
many  cases  makes  an  almost  indefinite  fill- 
ing in  of  the  latter  a  possibility,  but  also 
in  legal  definition.  Tldelands  have  a  definite 
boundary  at  the  line  of  mean  low  tide,  or 
by  later  legislation,  of  extreme  low  tide. 
State  V.  Scott,  supra,  89  Wash.  68,  69,  154 
Pac.  165.  The  shore  lands,  on  the  other 
hand,  were  those  ''below  the  line  of  ordinary 
high  water  and  not  subject  to  tidal  flow." 
They  had  no  defined  outer  boundary.  Ac- 
cordingly when  the  waters  of  the  lake  there 
in  question  were  lowered.  It  became  necessary 
to  determine  the  ownership  both  of  the  lands 
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exposed  and  those  below  the  new  line  of 
ordinary  high  water.  The  court  held  that 
the  outer  boundary  of  the  shore  land  was 
the  line  of  navigability,  and  that  grantees 
were  entitled  to  follow  Uiat  line  out  when  it 
was  moved  by  act  of  their  grantor.  The 
considerations  which  brought  the  court  to 

•er 
this  result  were,  it  is  true,  largely  the  *same 
which  in  other  Jurisdictions  led  to  the  rec- 
cognitlon  of  riparian  rights;  that  is,  the 
claim  of  the  shore  land  owner  to  access  to 
deep  water.  But  the  court  did  not  secure 
this  interest  to  the  shore  land  owner  by 
granting  him  extraterritorial  rights — ^i.  e., 
riparian  or  littoral  rights.  It  did  so  by  con- 
struing the  outer  boundary  of  his  land  to  be 
the  line  of  navigability;  holding  that  since 
the  Legislature  had  not  limited  the  outer 
l)oundary  of  shore  lands,  as  It  had  done  in 
the  case  of  tidelands,  it  must  have  intended 
that  the  shore  lands  granted  should  extend 
to  the  line  of  navigable  water,  in  the  ab- 
sence of  legislation  to  the  contrary.  Com- 
pare Bilger  V.  State,  63  Wash.  457,  116  Pac. 
19.  The  Legislature  confirmed  this  boundary, 
expressly  restricting  it  to  the  lands  to  which 
the  court  had  applied  it ;  that  is  shore  lands 
not  within  city  limits.  This  doctrine  can 
have  no  application  to  shore  lands  where  the 
property  line  is  fixed  in  the  deed.  And  it 
cannot  apply  to  tidelands,  the  dissimilarity 
of  which  to  shore  lands  furnished  the  ground 
for  enunciating  the  rule. 

[6]  It  appears,  therefore,  that  the  law  of 
Washington  does  not  recognize,  as  appurte- 
nant to  upland,  tideland,  or  shore  land  in  its 
natural  condition,  rights  of  any  sort  beyond 
the  boundaries  of  the  property.  A  right  of  ac- 
cess to  the  navigable  cbann^  over  interven- 
ing land,  above  or  below  low  water,  must 
arise  from  a  grant  by  the  owner  of  the  in- 
tervening property. 

[I,  7]  Fourth.  The  railroad  contends  that 
a  different  rule  should  be  applied  here  where 
we  are  dealing  with  made  land  abutting  on 
an  artificial  waterway.  East  waterway  is 
not  properly  described  as  such.  It  is  a  nat- 
ural waterway  deepened  and  confined.  Com- 
pare Fox  River  Flour  &  Paper  Co.  v.  Eelley, 
70  Wis.  287,  800,  35  N.  W.  744.  And  ob- 
viously the  mere  fact  that  tideland  convey- 
ed has  been  filled  would  not,  by  the  law  of 
Washington,  confer  upon  the  grantee,  as  ap- 
purtenant to  the  land,  riparian  rights  in  ad- 
joining navigable  waters.    But  the  railroad 
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insists  ^tfaat  even  if  the  right  of  access  to 
the  navigable  channel  Is  not  appurtenant 
to  its  land  as  a  matter  of  riparian  law, 
its  predecessor  in  title  received  the  right  by 
implied  grant  from  the  state.  The  right,  it 
says,  "^depends  in  the  last  analysis  upon  a 
proper  construction  of  the  grant  by  the  state 
of  the  abutting  lots"  in  the  light  of  all  the 
circumstances.  Among  the  most  important 
of  those,  is  the  fact  that  the  whole  develop- 
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ment  project  was  an  artificial  creation. 
Land,  it  ift  urged,  was  artificially  made  up 
to  a  bullchead.  At  some  distance  beyond  a 
navigable  channel  was  artificially  created 
out  of  an  unnavigable  stream.  Between  the 
bulkhead  and  the  channel  are  shoals  which 
prevent  full  use  of  waterside  lots  in  connec- 
tion with  navigation  unless  wharves  are 
erected.  When  the  original  grant  was  made 
no  provision  in  the  law  authorized  leasing 
these  shoals  for  docking  purposes,  but  on  the 
contrary  the  whole  waterway  was  reserved 
by  the  statute  forever  from  sale  or  lease. 
And,  finally,  the  plat,  by  reference  to  which 
all  lots  were  sold,  showed  a  pierhead  line 
at  the  point  of  navigable  water.  This  situa- 
tion, it  is  urged,  indicates  that  the  lots  were 
sold  as  part  of  a  completed  project,  that  It 
was  intended  they  should  have  full  shipping 
facilities,  and  that  since  the  state  could  not 
lease  the  shoals  under  then  existing  legis- 
lation, it  must  have  been  the  intention  that 
abutting  owners  should  have  the  right  of  ac- 
cess to  the  pierhead  line.  This  argument  of 
the  railroad  rests,  however,  upon  an  assump- 
tion which  is  at  least  open  to  serious  doubt. 
It  asserts  that  under  then  existing  legislation 
no  state  official  was  authorized  to  permit  the 
grantee  to  construct  a  wharf  in  East  water- 
way. By  the  Constitution  (article  15,  sec- 
tion 1)  and  by  Act  of  March  28,  1890,  p. 
239,  provision  had  been  made  for  the  es- 
tablishment of  harbor  lines  in  navigable 
waters.  It  appears  from  Wilson  v.  Oregon- 
Washington  Railroad  &  Navigation  Co.,  71 
Wash.  102,  107,  127  Pac.  847,  to  have  been 

the  practice  to  permit  parts  of  the  *har- 
bor  area  so  created  to  be  used  for  the  erec- 
tion of  piers  and  wharves.  East  waterway 
was  and  is  one  of  the  navigable  waters  of  the 
state.  Our  attention  has  not  been  called  to 
any  statute  or  decision  which  indicates  that 
at  the  time  of  the  original  grant  power  to 
create  harbor  areas  in  it  and  to  grant  per- 
mits to  erect  wharves  therein  would  not  have 
been  possessed  by  the  harbor  commissioners. 
Even  if  the  assumptions  upon  which  the 
arguments  rest  were  all  true,  the  conclusion 
contended  for  would  not  follow.  Ever  since 
the  organization  of  the  state  it  has  been  the 
clearly  defined  policy  of  Washington  not  to 
grant  riparian  rights  in  navigable  waters. 
This  policy,  declared  in  its  constitution  and 
expressed  in  careful  legislation,  has  been 
consistently  enforced  by  Its  courts.  A  grant 
by  implication  of  the  riparian  right  here 
asserted  might  perhaps  be  inferred  in  other 
Jurisdictions  from  the  circumstances  stated. 
But  in  Washington  such  an  Implication  seems 
wholly  inadmissible.  If  In  the  development 
in  question  it  had  been  the  intention  of  the 
state  to  make  such  a  radical  departure  as 
that  for  which  the  railroad  contends,  the  in- 
tention would  doubtless  have  been  expressed 
by  appropriate  language  in  the  deed.  But 
East  waterway  was  not  even  mentioned  in  it 
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Until  we  are  so  informed  by  the  Supreme 
Court  of  Washington,  we  cannot,  in  the  light 
of  the  waterway  history  of  the  state,  believe 
that  there  were  implications  in  the  situa- 
tion described  which  without  more  are  suf- 
ficient to  indicate  an  intention  to  depart 
from  the  settled  policy  of  the  state. 

[8]  So  far  as  the  pierhead  lines  are  con- 
cerned, the  railroad  concedes  that  their  es- 
tablishment by  the  United  States  did  not 
create  as  against  the  state  a  right  to  wharf 
out  They  merely  fixed  the  line  beyond  which 
piers  might  not  extend.  Compare  Wilson  t. 
Oregon-Washington  Railroad  &  Navigation 
Co.,  supra,  71  Wash.  107,  108,  127  Pac.  847. 
And  the  power  of  the  United  States  in  this 
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respect  was  not  exhausted  by  *lt8  first  exer- 
cise. Philadelphia  Co.  v.  Stlmson,  223  U. 
S.  605,  638,  32  Sup.  Ct.  340,  56  L.  Ed.  570. 
The  lines  so  fixed,  although  acted  upon  by 
the  erection  of  piers,  could  be  changed  by  the 
United  States  at  any  time.  Greenleaf  John- 
son Lumber  Co.  ▼.  Garrison,  237  U.  S.  261.  ^ 
From  the  authorities  to  which  we  have 
been  directed  It  appears  that  under  the  laws 
of  the  state  the  presence  of  pierhead  lines 
on  the  plat  could  have  no  effect  other  than 
as  a  publication  of  action  taken  by  the  fed- 
eral government  In  Puget  MUl  Co.  v.  State, 
98  Wash.  128,  160  Pac.  310,  decided  In  1916, 
the  power  of  state  ofllcials  to  establish  such 
lines  is  expressly  denied  by  Judge  Chadwick, 
who  said: 

"The  use  of  the  words  'pierhead  line'  on  the 
plat  prepared  by  the  state,  and  in  the  decree, 
is  an  onfortuoate  misuse  of  terms.  The  word 
means  nothing  under  our  Constitution  and  stat- 
utes. In  some  of  the  Eastern  states,  we  under- 
stand that  'pierhead  lines*  are  defined,  but  the 
constitution  makers  in  this  state  were  careful 
to  avoid  the  confusion  that  may  result  from 
the  drawing  of  an  arbitrary  line  beyond  which 
piers  and  docks  should  not  be  erected,  by  pro- 
dding for  an  inner  and  an  outer  harbor  line 
with  an  intervening  area  subject  to  state  own- 
ership and  control." 

It  Is  unnecessary,  therefore,  for  us  to 
consider  whether  on  this  record  It  is  open  to 
the  port  to  contend  that  pierhead  lines  were 
in  fact  never  fixed  by  any  state  official. 

[9, 10]  Fifth.  The  port  renews  here  the  ob- 

^  36  Sup.  ct.  661.  68  L.  Ed.  939. 


jection  that  the  case  was  improperly  removed 
from  the  state  court,  Germania  Insurance  Co. 
V.  Wisconsin,  119  U.  S.  473,  7  Sup.  Ct  260, 
30  L.  Ed.  461 ;  Postal  Telegraph  Cable  Co.  v. 
Alabama,  155  U.  S.  482,  15  Sup.  Ct.  192,  39 
L.  Ed.  231;  Insisting  that  since  the  state 
Is  the  owner  of  the  bed  of  East  waterway, 
it  is  the  real  party  in  Interest,  Murray  v. 
WUson  Distilling  Co.,  213  U.  S.  151,  29  Sup. 
Ct  458,  53  L.  Ed.  742;  Lankford  v.  Platte 
Iron  Works,  235  U.  S.  461,  35  Sup.  Ct  173, 
59  L.  Ed.  316;  and  that  It  has  not  merely  a 
governmental  interest,  as  In  Reagan  v.  Farm- 
ers' Loan  &  Trust  Co.,  154  U.  S.  362,  890, 
14  Sup.  Ct  1047,  38  L.  Ed.  1014,  and  In  Mis- 
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souri,  Kansas  &  Texas  ^Railway  Co.  v.  Mis- 
souri Railroad  &  Warehouse  Commlssiimers, 
183  U.  8.  53,  60,  22  Sup.  Ct  18,  46  L.  Ed. 
78.  The  objection  to  the  Jurisdiction  of  the 
District  Court  Is  clearly  unsound.  The  port, 
being  a  municipal  corporation  under  the  laws 
of  Washington,  is  a  citizen  of  that  state  and 
could  have  been  sued  In  the  federal  court. 
Uncohi  County  v.  Lunlng,  188  U.  S.  529. 
10  Sup.  Ct  363,  33  L.  Ed.  766;  Chicot  County 
V.  Sherwood,  148  U.  S.  529,  13  Sup.  Ct  695, 
37  L.  Ed.  546.  It  had  both  the  power  and 
the  duty  to  bring  suit  to  protect  the  Interests 
here  Involved;  and  It  had  a  direct  financial 
interest  in  the  result.  For  chapter  168  of  the 
Laws  of  1913  provides  for  a  payment  by  abut- 
ting owners,  in  the  nature  of  a  rental,  for 
the  permit  to  use  parts  of  the  waterways 
In  the  erection  of  wharves,  docks  or  other 
structures,  and  that  75  per  cent,  of  such  rent- 
al shall  be  paid  to  the  county  "for  the 
use  of  said  port  district'*  The  port  has  thus 
an  Independent  financial  Interest  In  this  con- 
troversy; and  although  the  state  has  also 
an  interest  suit  against  the  port  would  not 
be  prevented  by  the  Eleventh  Amendment 
What  effect  the  Judgment  In  this  case  will 
have  upon  the  state's  Interest  we  have  no 
occasion  to  consider.  Compare  Tindal  v. 
Wesley,  167  U.  S.  204,  17  Sup.  Ct  770,  42 
L.  Ed.  137;  Hopkins  v.  Clemson  Agricultural 
College,  221  U.  S.  636,  31  Sup.  Ct  654.  55 
L.  Ed.  890,  35  L.  R.  A.  (N.  S.)  243. 

Reversed,  and  the  cause  remanded  to  the 
District  Court  for  further  proceedings  in 
conformity  with  this  opinion. 
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SMITH  V.  KANSAS  CITY  TITLE  &  TRUST 

CO.  et  at. 

(Argued  Jan.  6,  7,  and  8,  1920.  Restored  to 
the  Docket  for  Reargument  April  26,  1920. 
Reargued  Oct  14  and  15,  1920.  Decided 
Feb.  28,  1921.) 

No.  199. 

1.  Courts  <&==>282(l),  284~Dl8trict  Court  has 
Jurisdiction,  wlien  rigiit  to  relief  depends  on 
oonstruotlon  or  applloation  of  federal  Con- 
stitution or  statutes. 

As  a  general  rule,  when  it  appears  from 
the  bill  or  statement  of  plaintiff  that  the  right 
to  relief  depends  on  the  construction  or  appli- 
cation of  the  Constitution  or  laws  of  the  United 
States,  and  that  such  federal  claim  is  not 
merely  colorable,  but  rests  upon  a  reasonable 
foundation,  the  District  Court  has  jurisdic- 
tion under  Judicial  Code,  §  24  (Comp.  St.  § 
991),  giving  jurisdiction  of  causes  of  action 
arising  under  the  Constitution  or  laws  of  the 
United  SUtes. 

2.  Courts  «=s>282(l),  385(6)— District  Court 
haa  Jurisdiction  of  stockholder's  suit  to  en- 
join purchase  of  farm  loan  bonds  on  ground 
of  Invalidity  of  statute,  and  direct  appeal 
lies  to  Supreme  Court. 

A  stockholder's  suit  to  enjoin  a  trust  com- 
pany from  investing  its  funds  in  farm  loan 
bonds,  issued  under  Act  Cong.  July  ^7,  1916 
(Comp.  St  {§  9835a-9835z),  as  amended  by 
Act  Jan.  18,  1918  (Comp.  St  1918,  Comp.  St. 
Ann.  Supp.  1919,  §  9835w),  on  the  ground  that 
such  acts  are  unconstitutional  and  void,  and 
the  bonds  not  valid  securities,  arises  under  the 
Constitution  and  laws  of  the  United  States, 
so  as  to  give  jurisdiction  to  the  District  Court 
under  Judicial  Code,  {  24  (Ck>mp.  St.  §  991), 
and  a  direct  appeal  lies  to  the  Supreme  Court 
on  the  constitutional  grounds. 

3.  Banks  and  banking  ^=»288%,  New,  vol. 
I2A  Key-No.  Series— Creation  of  federal  land 
banks  and  Joint-stock  land  banks  within  pow- 
er of  Congress. 

The  creation  of  the  federal  land  banks  and 
joint-stock  land  banks  authorized  by  Act  July 
17, 1916  (Comp.  St  §§  9835a-9835z),  as  amend- 
ed by  Act  Jan.  18, 1918  (Comp.  St  1918,  Comp. 
St  Ann.  Supp.  1919,  §  9835w),  was  within  the 
creative  power  of  Congress,  in  view  of  section 
6,  authorizing  the  designation  of  such  banks 
as  depositaries  of  public  money  and  authorizing 
their  employment  as  financial  agents  of  the  gov- 
ernment, and  the  provisions  authorizing  such 
banks  to  buy  and  sell  United  States  bonds, 
though  they  may  be  intended  to  facilitate  the 
making  of  loans  upon  farm  security  at  low 
rates  of  interest,  and  though  they  have  acted 
as  federal  agents  to  a  limited  extent  only,  and 
have  banking  powers  of  a  limited  character. 

4.  Constitutional  law  <Ss>70(3)  —  Motives  of 
Congress  cannot  be  questioned  by  courts. 

When  Congress  acts  within  the  limits  of 
its  constitutional  authority,  it  is  not  within  the 
province  of  the  judicial  branch  of  the  govern- 
ment to  question  its  motives. 


5.  Banks  and  banking  ^5»2— "Bank"  defined. 

Speaking  generally,  a  "bank"  is  a  moneyed 
institution  to  facilitate  the  borrowing,  lending, 
and  caring  for  money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bank  j 

6.  Taxation  ^s> 1 9 1— Congress  has  power  to 
exempt  capital  and  surplus  of  land  banks  and 
mortgages  executed  to  them. 

As  Congress  had  power  to  create  the  feder- 
al land  banks  and  joint-stock  land  banks  au- 
thorized by  Act  July  17,  1916  (Comp.  St  §§ 
9835a-9835z),  as  amended  by  Act  Jan.  18, 1918 
(Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919, 
§  0835w),  it  had  power  to  exempt  their  capital, 
surplus,  and  income,  and  mortgages  executed 
to  such  banks  thereunder,  from  federal,  state, 
munidpal,  and  local  taxation  as  was  done  by 
section  26. 

Mr.  Justice  Holmes  and  Mr.  Justice  McReyn- 
olds  dissenting  in  part 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mls- 
Bourl. 

Suit  by  Caiarles  E.  Smith  against  the  Kan- 
sas City  Title  &  Trust  Company  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 
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^Messrs.  Wm.  Marshall  Bullitt,  of  Louis- 
yllle,  Ky.,  and  Frank  Hagerman,  of  Kansas 
City,  Mo.,  for  appellant 
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^Messrs.  Charles  E.  Hughes  and  George  W. 
Wickersham,  both  of  New  York  City,  for  ap- 
pellees. 

•195 

*Mr.  Justice  DAT  delivered  the  opinion  of 
the  Court 

A  bUl  was  filed  in  the  United  States  Dis- 
trict Court  for  the  Western  Division  of  the 
Western  District  of  Missouri  by  a  sharehold- 
er In  the  Kansas  City  Title  &  Trust  Company 
to  enjoin  the  company,  its  officers,  agents  and 
employees,  from  investing  the  funds  of  the 
company  In  farm  loan  bonds  issued  by  Fed- 
eral Land  Banks  or  Joint-Stock  Land  Banks 
under  authority  of  the  Federal  Farm  Loan 
Act  of  July  17,  1916,  39  Stat.  360  (Comp.  St. 
{§  9835a-9835z),  as  amended  by  Act  Jan.  18, 
1918,  40  Stat  431  (Comp.  St.  1918,  Comp.  St 
Ann.  Supp.  1919.  {  9835w). 

The  relief  was  sought  on  the  ground  that 
these  acts  were  beyond  the  constitutional 
power  of  Congress.    The  bill  avers  that  the 
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board  of  directors  of  the  company  are  •about 
to  invest  its  funds  In  the  bonds  to  the  amount 
of  $10,000  in  each  of  the  classes  described, 
and  will  do  so  unless  enjoined  by  the  court  in 
this  action.  The  bill  avers  the  formation  of 
12  Federal  Land  Banks,  and  21  Joint-Stock 
Land  Banks  under  the  provisions  of  the  act 
As  to  the  Federal  Land  Banks,  It  is  averred 
that  each  of  them  has  loaned  upon  farm 
lands  large  amounts  secured  by  mortgage, 
and,  after  depositing  the  same  with  the  Farm 


^s>For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  indexes 
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Loan  Registrar,  has  executed  and  issued  col- 
lateral trust  obligations,  called  "farm  loan 
bonds,"  secured  by  the  depositing  of  an 
equivalent  amount  of  farm  mortgages  and 
notes,  and  that  each  of  said  Federal  Land 
Banks  has  sold,  and  is  continuing  to  offer  for 
sale,  large  amounts  of  said  farm  loan  bonds. 
The  bill  also  avers  that  various  persons  in 
different  parts  of  the  United  States  have 
organized  21  Joint-Stock  Land  Banks  the  capi- 
tal stock  of  which  is  subscribed  for  and  own- 
ed by  private  persons;  that  the  Joint-Stock 
Land  Banks  have  deposited  notes  and  mort- 
gages with  the  Farm  Loan  Registrar,  and 
issued  an  equivalent  amount  of  collateral 
trust  obligations  called  "farm  loan  bonds," 
which  have  been  sold  and  will  be  continued 
to  be  offered  for  sale  to  Investors  in  large 
amounts  In  the  markets  of  the  country.  A 
statement  is  given  of  the  amount  of  deposits 
by  the  Secretary  of  the  Treasury  with  the 
Federal  Land  Banks,  for  which  the  banks 
have  issued  their  certificates  of  indebtedness 
bearing  interest  at  2  per  cent,  per  annum. 
It  Is  averred  that  on  September  30, 1919,  Fed- 
eral Land  Banks  owned  United  States  bonds 
of  the  par  value  of  $4,230,805,  and  the  Joint- 
Stock  Land  Banks  owned  like  bonds  of  the 
par  value  of  $3,287,503  on  August  31,  1919; 
that  pursuant  to  the  provisions  of  the  act 
the  Secretary  of  the  Treasury  has  invested 
$8,892,130  of  the  public  funds  In  the  capital 
stock  of  the  Federal  Land  Banks,  and  that 
on  July  1,  1919,  the  Secretary  of  the  Treasury, 
on  behalf  of  the  United  States,  held  $8,265,809 
of  the  capital  stock  of  the  Federal  Land 
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Ranks;  *that  pursuant  to  the  provisions  of 
section  32  of  the  act  as  amended,  the  Secre- 
tary of  the  Treasury  has  purchased  farm  loan 
bonds  issued  by  the  Federal  Land  Banks  of 
the  par  value  of  $149,775,000;  that  up  to 
September  30,  1919,  bonds  have  been  Issued 
under  the  act  by  the  Federal  Land  Banks  to 
the  amount  of  $285,600,000,  of  which  about 
$135,000,000  are  held  In  the  Treasury  of  the 
United  States  purchased  under  the  authority 
of  the  amendment  of  January  19,  1918;  that 
up  to  September  30, 1919,  27  Joint-Stock  Land 
Banks  have  been  incorporated  under  the  act, 
having  an  aggregate  capital  of  $8,000,000,  all 
of  which  has  been  subscribed,  and  $7,450,000 
paid  in;  that  bonds  have  been  issued  by 
Joint-Stock  Land  Banks  to  the  amount  of 
$41,000,000,  which  are  now  In  the  hands  of 
the  public;  that  the  Secretary  of  the  Treas- 
ury up  to  the  time  of  the  filing  of  the  bill 
has  not  designated  any  of  the  Federal  Land 
Banks  nor  the  Joint- Stock  Land  Banks  as 
depositaries  of  public  money  nor,  except  as 
stated  later  in  the  bill,  has  he  employed  them 
or  any  of  them  as  financial  agents  of  the 
government,  nor  have  they  or  any  of  them 
performed  any  duties  as  depositaries  of  pub- 
lic money,  nor  have  they  or  any  of  them  ac- 
cepted any  deposits  or  engaged  in  any  bank- 
ing business.  The  bill  avers  that  during  the 
summer  of  1918  the  Federal  Land  Banks  at 
Wichita,  St.  Paul,  and  Spokane  were  desig- 


nated as  financial  agents  of  the  government 
for  making  seed  grain  loans  to  farmers  In 
drought-stricken  sections;  the  President  hav- 
ing at  the  request  of  the  Secretary  of  Agri- 
culture set  aside  $5,000,000  for  that  purpose 
out  of  the  $100,000,000  war  funds.  The  three 
banks  mentioned  made  upwards  of  15,000 
loans  of  that  character  aggregating  a  sum 
upwards  of  $4,500,000,  and  are  now  engaged 
In  collecting  these  loans  all  of  which  are  se- 
cured by  crop  Hens;  that  these  banks  act  In 
that  capacity  without  compensation,  receiving 
only  the  actual  expenses  incurred. 
Section  27  of  the  act  provides  that  farm 
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loan  bonds  ^Issued  under  the  provisions  of  the 
act  by  Federal  Land  Banks  or  Joint-Stock 
Land  Banks  shall  be  a  lawful  investment  for 
all  fiduciary  and  trust  funds,  and  may  be  ac- 
cepted as  security  for  all  public  deposits. 
The  bill  avers  that  the  defendant  Trust  Com- 
pany Is  authorized  to  buy,  Invest  In  and  sell 
government,  state  and  municipal  and  other 
bonds,  but  It  cannot  buy,  invest  In  or  sell  any 
such  bonds,  papers,  stocks  or  securities  which 
are  not  authorized  to  be  Issued  by  a  valid 
law  or  which  are  not  Investment  securities, 
but  that  nevertheless  it  Is  about  to  Invest  In 
farm  loan  bonds;  that  the  Trust  Ck>mpany 
has  been  induced  to  direct  Its  officers  to  make 
the  Investment  by  reason  of  its  reliance  upon 
the  provisions  of  the  Farm  Loan  Acts,  espe- 
cially sections  21,  26  and  27,  by  which  the 
farm  loan  bonds  are  declared  to  be  instru- 
mentalities of  the  government  of  the  United 
States,  and  as  surh,  with  the  income  derived 
therefrom,  are  declared  to  be  exempt  fr<Kn 
federal,  state,  municipal  and  local  taxation, 
and  are  further  declared  to  be  lawful  invest- 
ments for  all  fiduciary  and  trust  funds.  The 
bill  further  avers  that  the  acts  by  which  it  Is 
attempted  to  authorize  the  bonds  are  wholly 
illegal,  void  and  unconstitutional,  and  of  no 
effect,  because  unauthorized  by  the  Constitu- 
tion of  the  United  States. 

The  bill  prays  that  the  acts  of  Congress 
authorizing  the  creation  of  the  banks,  espe- 
cially sections  26  and  27  thereof,  shall  be  ad- 
Judged  and  decreed  to  be  unconstitutional, 
void  and  of  no  effect,  and  that  the  issuance 
of  the  farm  loan  bonds,  and  the  taxation  ex- 
emption feature  thereof,  shall  be  adjudged 
and  decreed  to  be  invalid. 

The  First  Joint-Stock  Land  Bank  of  Chi- 
cago and  the  Federal  Land  Bank  of  Wichita. 
Kan.,  were  allowed  to  Intervene  and  became 
parties  defendant  to  the  suit.  The  Kansas 
City  Title  &  Trust  Company  filed  ft  motion 
to  dismiss  in  the  nature  of  a  general  demur- 
rer, and  upon  hearing  the  District  Court  en- 
tered a  decree  dismissing  the  bill.  From  this 
decree  appeal  was  taken  to  this  court. 
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*No  objection  is  made  to  the  federal  Juris- 
diction, either  original  or  appellate,  by  the 
parties  to  this  suit,  but  that  question  will  be 
first  examined.  The  company  is  authorized 
to  invest  its  funds  in  legal  secmritles  only. 
The  attack  upon  the  proposed  investment  In 
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the  bonds  described  is  because  of  the  alleged  ]  court  below.    The  repugnancy  of  the  statute 


unconstitutionality  of  the  acts  of  Congress 
undertaking  to  organize  the  banks  and  au- 
thorize the  issue  of  the  bonds.  No  other  rea- 
ipon  is  set  forth  in  the  bill  as  a  ground  of  ob- 
jection to  the  proposed  investment  by  the 
1)oard  of  directors  acting  in  the  company's 
l>ehalf.  As  diversity  of  citizenship  is  lacking, 
the  Jurisdiction  of  the  District  Court  de- 
pends upon  whether  the  cause  of  action  set 
forth  arises  under  the  Constitution  or  laws 
of  the  United  States.  Judicial  Code,  {  24 
<Comp.  St.  §  991). 

[1]  The  general  rule  is  that,  where  it  ap- 
pears from  the  bill  or  statement  of  the  plain- 
tiff that  the  right  to  relief  depends  upon  the 
construction  or  application  of  the  Constitu- 
tion or  laws  of  the  United  States,  and  that 


to  the  Constitution  of  the  United  States,  as 
well  as  grounds  of  equitable  Jurisdiction 
were  set  forth  in  the  bill,  and  the  right  tc 
come  here  on  direct  appeal  was  sustained  be- 
cause of  the  averments  based  upon  constitu- 
tional objections  to  the  act  Reference  was 
made  to  Pollock  v.  Farmers*  Loan  &  Trust 
Co.,  167  U.  S.  429,  15  Sup.  Ct  673,  39  L.  Ed. 
759,  where  a  similar  shareholder's  right  to 
sue  was  maintained,  and  a  direct  appeal  to 
this  court  from  a  decree  of  the  Circuit  Court 
was  held  to  be  authorized. 

In  the  Brushaber  Case  the  Chief  Justice, 
speaking  for  the  court,  said: 

'*The  right  to  prevent  the  corporation  from 
returning  and  paying  the  tax  was  based  upon 
many  averments  as  to  the  repugnancy  of  the 


such  federal  claim  is  not  merely  colorable, !  statute    to    the    Constitution    of    the    United 
and  rests  up<Hi  a  reasonable  foundation,  the   States,  of  the  peculiar  relation  of  the  corpora- 


District  Court  has  Jurisdiction  under  this 
provision. 

At  an  early  date,  considering  the  grant  of 
iwnstitutional  power  to  confer  Jurisdiction 
upon  the  federal  courts,  Chief  Justice  Mar- 
shall said: 


tion  to  the  stockholders  and  their  particular  in- 
terests resulting  from  many  of  the  administra- 
tive provisions  of  the  assailed  act,  of  the  con- 
fusion, wrong  and  multiplicity  of  suits  and  the 
absence  of  all  means  of  redress  which  would 
result  if  the  corporation  paid  the  tax  and  com- 


plied with  the  act  in  other  respects  without 
"A  case  in  law  or  equity  consists   of  the  ;  protest,  as  it  was  alleged  it  was  its  intention  to 


right  of  the  one  party,  as  well  as  of  the  oth- 
«r,  and  may  truly  be  said  to  arise  under  the 
Constitution  or  a  law  of  the  United  States, 
whenever  its  correct  decision  depends  upon  the 
'Construction  of  either,"  Cohens  v.  Virginia,  6 
Wheat.  264,  379  (5  L.  Ed.  257);  and  again, 
when  "the  title  or  right  set  up  by  the  party. 


do.  To  put  out  of  the  way  a  question  of  juris- 
diction, we  at  once  say  that  in  view  of  these 

•201 

averments  and  *the  ruling  in  Pollock  v.  Farm- 
ers' Loan  &  Trust  Company,  157  U.  S.  429, 
sustaining  the  right  of  a  stockholder  to  sue  to 
restrain  a  corporation  under  proper  averments 


may  be  defeated  by  one  construction  of  the    ^'•o"^  ^,??«f.^"ly  P^jl"*  »  **5  fu^Y^L**^  ^"^  ^l 
Constitution  or  law  of  the  United  Stotes,  and  !  "»c^°»^t«tjo?al  on  the  ground  that  to  permit 


sustained  by  the  opposite  construction."  Os- 
born  V.  Bank  of  the  United  States,  9  Wheat. 
738,  822  (6  L.  Ed.  204). 

These  definitions  were  quoted  and  approv- 
•ed  in  Patton  v.  Brady,  184  U.  S.  608,  611,  22 
Sup.  Ct  493,  46  L.  Ed.  713,  citing  Gold  Wash- 
ing Co.  V.  Keyes,  96  U.  S.  199,  201,  24  L.  Ed. 
•656;  Tennessee  v.  Davis,  100  U.  S.  257,  25 
L.  Ed.  648;  White  v.  Greenhow,  114  U.  S. 
307,  6  Sup.  Ct  923,  962,  29  L.  Ed.  199 ;  Rail- 
road Co.  V.  Mississippi,  102  U.  S.  135,  139,  26 
X.  Ed.  96. 
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*Thia  characterization  of  a  suit  arising  un- 
•der  the  Constitution  or  laws  of  the  United 
States  has  been  followed  in  many  decisions 
of  this  and  other  federal  courts.  See  Macon 
Grocery  Co.  v.  Atlantic  Coast  Line,  215  U.  S. 
501,  506,  507,  30  Sup.  Ct  184,  54  L.  Ed.  300 ; 
Shulthis  V.  McDougal,  225  U.  S.  569,  {  3,  32 
Sup.  Ct  704,  56  L.  Ed.  1205.  The  principle 
was  applied  in  Brushaber  v.  Union  Pacific 
Co.,  240  U.  S.  1,  36  Sup.  Ct  236,  60  L.  Ed. 
493,  Ann.  Cas.  1917B,  713,  L.  R.  A«  1917D, 
414,  in  which  a  shareholder  filed  a  bill  to 
enjoin  the  defendant  corporation  from  com- 
plying with  the  income  tax  provisions  of  the 
Tariff  Act  of  October  3,  1913.  In  that  case, 
while  there  was  diversity  of  citizenship,  a 
direct  appeal  to  this  court  was  sustained  be- 
cause of  the  constitutional  questions  raised 


such  a  suit  did  not  violate  the  prohibitions  of 
section  3224,  Rev.  Stat,  against  enjoining  the 
enforcement  of  taxes,  we  are  of  opinion  that 
the  contention  here  made  that  there  was  no 
jurisdiction  of  the  cause  since  to  entertain  it 
would  violate  the  provisions  of  the  Revised 
Statutes  referred  to  is  without  merit.  •  •  • 
"Aside  from  averments  as  to  citizenship  and 
residence,  recitals  as  to  the  provisions  of  the 
statute  and  statements  as  to  the  business  of 
the  corporation  contained  in  the  first  10  para- 
graphs of  the  bUl  advanced  to  sustain  jurisdic- 
tion, the  biU  alleged  21  constitutional  objec- 
tions specified  in  that  number  of  paragraphs  or 
subdivisions.  As  all  the  grounds  assert  a  vio- 
lation of  the  Constitution,  it  follows  that  in  a 
wide  sense  they. all  charge  a  repugnancy  of  the 
statute  to  the  Sixteenth  Amendment  under  the 
more  immediate  sanction  of  which  the  stat- 
ute was  adopted." 

[2]  The  Jurisdiction  of  this  court  is  to  be 
determined  upon  the  principles  laid  down  in 
the  cases  referred  to.  In  the  instant  case 
the  averments  of  the  bill  show  that  the  di- 
rectors were  proceeding  to  make  the  invest- 
ments in  view  of  the  act  authorizing  the 
bonds  about  to  be  purchased,  maintaining 
that  the  act  authorizing  them  was  consti- 
tutional and  the  bonds  valid  and  desirable 
investments.  The  objecting  shareholder 
avers  in  the  bill  that  the  securities  were  is- 
sued under  an  unconstitutional  law,  and 
hence  of  no  validity.    It  is  therefore  appar* 


An  the  bill,  which  had  been  dismissed  by  the    ent  that  the  controversy  concerns  the  con- 
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stitutional  validity  of  an  act  of  Congress 
which  Is  directly  drawn  In  question.  The 
decision  depends  upon  the  determination  of 
this  issue. 

The  general  allegations  as  to  the  interest 
of  the  shareholder,  and  his  right  to  have  an 
injunction  to  prevent  the  purchase  of  the  al- 
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leged  unconstitutional  securities  hy  mis^appli- 
catlon  of  the  funds  of  the  corporation,  gives 
Jurisdiction  under  the  principles  settled  in 
Pollock  v.  Trust  Company  and  Brushaber  v. 
Union  Pacific  Company,  supra.  We  are 
therefore  of  the  opinion  that  the  District 
Court  bad  jurisdiction  under  the  averments 
of  the  bill  and  that  a  direct  appeal  to  this 
court  upon  constitutional  grounds  is  author- 
ized. 

We  come  to  examine  the  questions  present- 
ed by  the  attack  upon  the  constitutionality 
of  the  legislation  in  question.  The  Federal 
Farm  Loan  Act  is  too  lengthy  to  set  out  in 
full.     It  is  enUUed: 

"An  act  to  provide  capital  for  agricultural 
development,  to  create  standard  forms  of  in- 
vestment based  upon  farm  mortgage,  to  equal- 
ize rates  of  interest  upon  farm  loans,  to  fur- 
nish a  market  for  United  States  bonds,  to  cre- 
ate government  depositaries  and  financial  agents 
for  the  United  States,  and  for  other  purposes.*' 

The  administration  of  the  act  is  placed 
under  the  direction  and  control  of  a  Federal 
Farm  Loan  Bureau  established  at  the  seat  of 
government  in  the  Treasury  Department,  un- 
der the  general  supervision  of  the  Federal 
Loan  Board,  consisting  of  the  Secretary  of 
the  Treasury  and  four  members  appointed 
by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  United  States  is 
divided  into  12  districts  for  the  purpose  of 
establishing  Federal  Land  Banks.  Each  of 
the  banks  must  have  a  subscribed  capital  of 
not  less  than  $750,000,  divided  into  shares  of 
$5.00  each,  which  may  be  subscribed  for  by 
any  individual,  firm  or  corporation,  or  by 
the  government  of  any  state,  or  of  the  Unit- 
ed States.  No  dividends  shall  be  paid  on 
the  stock  owned  by  the  United  States,  but  all 
other  stock  shall  share  in  dividend  distribu- 
tions without  preference.  The  Federal  Farm 
Loan  Board  is  to  designate  five  directors  who 
shall  temporarily  manage  the  affairs  of  each 
Federal  Land  Bank,  and  who  shall  prepare 
an  organization  certificate,  which,  when  ap- 
proved by  the  Federal  Farm  Loan  Board  and 
filed    with    the    Farm    Loan    Commissioner, 
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•shall  operate  to  create  the  bank  a  body  cor- 
porate. The  Federal  Farm  Loan  Board  is 
required  to  open  books  of  subscription  for 
the  capital  stock  of  each  Federal  Land  Bank, 
and  if  within  30  days  thereafter  any  part  of 
the  minimum  capitalization  of  $700,000  of 
any  such  bank  shall  remain  unsubscribed,  it 
is  made  the  duty  of  the  Secretary  of  the 
Treasury  to  subscribe  the  baluuce  on  behalf 
of  the  United  States. 
The  amendment  of  January  18,  1918,  au- 


thorizes the  Secretary  of  the  Treasury  to* 
purchase  bonds  issued  by  Federal  Land 
Banks,  and  provides  that  the  temporary  or- 
ganization of  any  such  bank  shall  be  con- 
tinued so  long  as  any  farm  loan  bonds  shall 
be  held  by  the  Treasury,  and  until  the  sub- 
scription to  stock  In  su(^  bank  by  National* 
E^rm  Loan  Associations  shall  equal  the 
amount  of  the  stock  held  by  the  United  States- 
government.  When  these  conditions  are  com- 
plied with  a  permanent  organization  is  to  take 
over  the  management  of  the  bank,  consisting^ 
of  a  board  of  directors  composed  of  nine 
members,  three  of  whom  shall  be  known  a» 
district  directors  and  shall  be  appointed  by 
the  Farm  Loan  Board,  who  shall  represent 
the  public  interest,  six  of  whom  to  be  known 
as  local  directors,  shall  be  chosen  by  and  be 
representative  of  national  farm  loan  associa- 
tions. 

Federal  Land  Banks  are  empowered  to  in- 
vest their  funds  in  the  purchase  of  qualified 
first  mortgages  on  farm  lands  situated  with- 
in the  Federal  Land  Bank  district  within 
which  they  are  organized  or  acting.  Loans 
on  farm  mortgages  are  to  be  made  to  co-op- 
erative borrowers  through  the  organization 
of  corporations  known  as  National  Farm 
Loan  Associations,  by  persons  desiring  to 
borrow  money  on  farm  mortgage  security  un- 
der the  terms  of  the  act.  Ten  or  more  nat- 
ural  persons,  who  are  the  owners  of  or  are 
about  to  become  the  owners  of  farm  land 
qualified  as  security  for  mortgage  loans,  and 
who  desire  to  borrow  money  on  farm  mort- 
gage security,  may  unite  to  form  a  National* 

•204 

Farm   *Loan   Association.     The  manner  oT 
forming  these  associations,  and  the  qualifica- 
tions for  membership,  are  set  out  in  the  act. 

A  loan  desired  by  each  such  person  must, 
be  for  not  more  than  $10,000  nor  less  than. 
$100,  and  the  aggregate  of  the  desired  loans 
not  less  than  $20,000.  The  application  for 
loan  must  be  accompanied  by  subscriptions  to- 
stock  of  a  Federal  Land  Bank  equal  to  5%  of 
the  aggregate  sum  desired  on  the  mortgage 
loan.  Provision  is  made  for  appraisal  of  the 
land,  and  report  to  the  Federal  Farm  Loan 
Board.  No  persons  but  borrowers  on  farm 
loan  mortgages  shall  be  members  or  share- 
holders of  National  Farm  Loan  Associations. 

Shareholders  in  Farm  Loan  Associations 
are  made  individually  responsible  for  the 
debts  of  the  association  to  the  extent  of  the 
amount  of  the  stock  owned  by  them  respec- 
tively, in  addition  to  the  amount  paid  in 
and  represented  by  their  shares. 

When  any  National  Farm  Loan  Associa- 
tion shall  desire  to  secure  for  any  member  a 
loan  on  first  mortgage  from  the  Federal  Land 
Bank  in  its  district,  it  must  subscribe  to  the 
capital  stock  of  the  Federal  Land  Bank  to- 
an  amount  of  5  per  cent,  of  such  loan,  which 
capital  stock  shall  be  held  by  the  Federal 
Land  Bank  as  collateral  security  for  the  pay- 
ment of  the  loan,  the  association  shall  be- 
paid  any  dividends  accruing  and  payable  oil 
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the  capital  stock  wblle  It  is  outstanding. 
Such  stock  may,  in  the  discretion  of  the  di- 
rectors and  with  the  approval  of  the  Fed- 
eral Farm  Loan  Board,  be  paid  off  at  par 
and  retired,  and  shall  be  so  retired  upon  the 
full  payment  of  the  mortgage  loan.  In  such 
event,  the  National  Farm  Loan  Association 
must  pay  off  at  par  and  retire  the  corre- 
sponding shares  of  its  stock  which  were  is- 
sued when  the  Land  Bank  stock  so  retired 
was  issued ;  but  it  is  further  provided  that 
the  capital  stock  of  the  Land  Bank  shall  not 
be  reduced  to  less  than  5  per  cent  of  the 

•ao6 
principal  of  the  outstanding  farm  *loan  bonds 
issued  by  it.    The  shares  in  National  Farm 
Loan  Associations  shall  be  of  the  par  value 
of  $5  each. 

At  least  25  per  cent  of  that  part  of  the  cap- 
ital of  any  Federal  Land  Bank  for  which 
stock  is  outstanding  in  the  name  of  National 
Farm  Loan  Associations  must  be  held  in 
quick  assets.  Not  less  than  6  per  cent  of 
such  capital  must  be  invested  in  United 
States  government  bonds. 

The  loans  which  Federal  Land  Banks  may 
make  upon  first  mortgages  on  farm  lands 
are  provided  for  in  section  12  of  the  act 
By  section  18  these  banks  are  empowered, 
subject  to  the  provisions  of  the  act,  to  issue 
and  s^l  farm  loan  bonds  of  the  kind  de- 
scribed in  the  act  ^nd  to  invest  funds  in  their 
IHMSsession  in  qualified  first  mortgages  on 
f^rm  lands,  to  receive  and  to  deposit  in  trust 
with  the  Farm  Loan  Registrar,  to  be  held 
by  him  as  collateral  security  for  farm  loan 
bonds,  first  mortgages  upon  farm  lands,  and, 
with  the  approval  of  the  Farm  Loan  Board, 
to  issue  and  to  sell  their  bonds  secured  by 
the  deposit  of  first  mortgages  on  qualified 
farm  lands  as  collateral  in  conformity  with 
the  provisions  of  section  18  of  the  act.  By 
the  amendment  of  January  18,  1918,  the 
Secretary  of  the  Treasury  was  empowered 
during  the  years  1918  and  1919,  to  purchase 
farm  loan  bonds  issued  by  Federal  Land 
Banks  to  an  amount  not  exceeding  |100,000,- 
000  each  year,  and  any  Federal  Land  Bank 
was  authorized  at  any  time  to  repurchase 
at  par  and  accrued  interest,  for  the  purpose 
of  redemption  or  resale,  any  of  the  bonds  so 
purchased  from  it  and  held  in  the  United 
states  Treasury. 

It  is  also  provided  that  the  bonds  of  any 
Federal  Land  Bank  so  purchased  and  held  in 
the  Treasury  one  year  after  the  termination 
of  the  pending  war  shall,  upon  30  days'  notice 
from  the  Secretary  of  the  Treasury,  be  re- 
-deemed  and  repurchased  by  such  bank  at 
par  and  accrued  interest  By  section  15  it  is 
provided  that  whenever,  after  the  act  shall 
have  been  in  effect  for  one  year,  it  shall 
appear  to  the  Federal  Farm  Loan  Board  that 
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National  Farm  Loan  ^Associations  have  not 
been  formed  and  are  not  likely  to  be  formed, 
In   any  locality,   because  of  peculiar   local 


authorize  Federal  Land  Banks  to  make  loans 
on  farm  lands  through  agents  approved  by 
the  board,  on  the  terms  and  conditions  and 
subject  to  the  restrictions  prescribed  in  that 
section. 

The  act  also  authorizes  the  incorporation 
of  Joint-Stock  Land  Banks,  with  capital 
provided  by  private  subscription.  They  are 
organized  by  not  less  than  10  natural  persons, 
and  are  subject  to  the  requirements  of  the 
provisions  of  section  4  of  the  act  so  f^r  as 
applicable.  The  board  of  directors  shall 
consist  of  not  less  than  five  members.  Each 
shareholder  shall  have  the  same  voting  privi- 
leges as  the  holders  of  shares  in  National 
Banking  Associations,  and  shall  be  held  in- 
dividually responsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts, 
debts,  and  engagements  of  sudi  bank  to  the 
extent  of  the  amount  of  stock  owned  by 
them  at  the  par  value  thereof,  in  addition  to 
the  amount  paid  in  and  represented  by  their 
shares.  The  Joint-Stock  Land  Bank  is  au- 
thorized to  do  business  when  capital  stock  to 
the  amount  of  $250,000  has  been  subscribed, 
and  one-half  paid  in  cash,  the  balance  re- 
maining subject  to  call  by  the  board  of  di- 
rectors, the  charter  to  be  issued  by  the  Fed- 
eral Farm  Loan  Board.  No  bonds  shall  be 
issued  until  the  capital  sto<&  is  entirely 
paid  up.  Bxcept  as  otherwise  provided, 
Joint-Stock  Land  Banks  shall  have  the  pow- 
ers of  and  be  subject  to  all  the  restrictions 
and  conditions  imposed  on  Federal  Land 
Banks  by  the  act,  so  far  as  such  conditions 
or  restrictions  are  applicable. 

Federal  Land  Banks  may  issue  Farm  Loan 
Bonds  up  to  20  times  their  capital  and  sur- 
plus. Joint-Stock  Land  Banks  are  limited  to 
the  issue  of  Farm  Loan  Bonds  not  in  excess 
of  15  times  the  amount  of  their  capital  and 
surplus.  Joint-Stock  Land  Banks  can  only 
loan  on  first  mortgages  upon  land  in  the 
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state  where  located,  or  In  a  state  ^contiguous 
thereto.  No  loan  on  mortgage  may  be  made 
by  any  bank  at  a  rate  exceeding  6  per  cent, 
per  annum  exclusive  of  amortization  pay- 
ments. Joint-Stock  Land  Banks  shall  in  no 
itise  charge  a  rate  of  interest  on  farm  loans 
which  shall  exceed  by  more  than  1  per  cent 
the  rate  established  by  the  last  series  of 
farm  loan  bonds  issued  by  them,  which  rate 
shall  not  exceed  5  per  cent,  per  annum. 

Provisions  for  the  issue  of  farm  loan  bonds 
secured  by  first  mortgages  on  farm  lands  or 
United  States  bonds,  as  collateral,  are  made 
for  Federal  Land  Banks  and  Joint-Stock 
Land  Banks ;  in  each  case  the  issue  is  made 
subject  to  the  approval  of  the  Federal  Farm 
Loan  Board.  The  farm  loan  mortgages,  or 
United  States  bonds,  which  constitute  the 
collateral  security  for  the  bonds  must  be 
deposited  with  the  Farm  Loan  Registrar. 

Section  26  of  the  act  provides  as  follows : 

**That  every  Federal  Land  Bank  ond  every 


•conditions,  the  board  may  in  its  discretion   National  Farm  Loan  Association,  including  the 
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capital  and  reserve  or  anrplus  therein  and  the 
income  derived  therefrom,  shall  be  exempt 
from  federal,  state,  municipal,  and  local  taxa- 
tion, except  taxes  npon  real  estate  held,  pur- 
chased, or  taken  by  said  bank  or  association 
under  the  provisions  of  section  eleven  and  sec- 
tion thirteen  of  this  act  First  mortgages  exe- 
cuted to  Federal  Land  Banks,  or  to  Joint-Stock 
Land  Banks,  and  farm  loan  bonds  issued  under 
the  provisions  of  this  act,  shall  be  deemed  and 
held  to  be  instrumentalities  of  the  government 
of  the  United  States,  and  as  such  they  and  the 
income  derived  therefrom  shall  be  exempt  from 
federal,  state,  municipal,  and  local  taxation. 

'^Nothing  herein  shall  prevent  the  shares  in 
any  Joint- Stock  Land  Bank  from  being  includ- 
ed in  the  valuation  of  the  personal  property 
of  the  owner  or  holder  of  such  shares,  in  as- 
sessing taxes  imposed  by  authority  of  the  state 
within  which  the  bank  is  located;  but  such 
assessment  and  taxation  shall  be  in  manner 
and  subject  to  the  conditions  and  limitations 
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contained  in  section  fifty-two*hundred  and  nine- 
teen of  the  Revised  Statutes  with  reference  to 
the  shares  of  national  banking  associations. 

"Nothing  herein  shall  be  construed  to  exempt 
the  real  property  of  Federal  and  Joint-Stock 
Land  Banks  and  National  Farm  Loan  Associa- 
tions from  either  state,  county  or  municipal 
taxes;  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed.' 


n 


Since  the  decision  of  the  great  cases  of 
McGuUoch  y.  Maryland,  4  Wheat.  316,  4  L. 
Ed.  679,  and  Osborn  v.  Bank,  9  Wheat  738,  6 
L.  Ed.  204,  it  Is  no  longer  an  open  question  that 
Congress  may  establish  banks  for  national 
purposes,  only  a  small  part  of  the  capital  of 
which  is  held  by  the  government,  and  a 
majority  of  the  ownership  in  which  Is  repre- 
sented by  shares  of  capital  stock  privately 
owned  and  held;  the  principal  business  of 
such  banks  being  private  banking  conducted 
with  the  usual  methods  of  such  business. 
While  the  express  power  to  create  a  bank  or 
incorporate  one  is  not  found  in  the  Constitu- 
tion, the  court,  speaking  by  Chief  Justice 
Marshall,  in  McCulloch  v.  Maryland,  found 
authority  so  to  do  in  the  broad  general 
powers  conferred  by  the  Constitution  upon 
the  Congress  to  levy  and  collect  taxes,  to 
borrow  money,  to  regulate  commerce,  to  pay 
the  public  debts,  to  declare  and  conduct  war, 
to  raise  and  support  armies,  and  to  provide 
and  maintain  a  navy,  etc.  Congress  it  was 
held  had  authority  to  use  such  means  as 
were  deemed  appropriate  to  exercise  the 
great  powers  of  the  government  by  virtue 
of  article  1,  section  8,  clause  18,  of  the 
Constitution,  granting  to  Congress  the  right 
to  make  all  laws  necessary  and  proper  to 
make  the  grant  effectual.  In  First  National 
Bank  v.  Union  Trust  Co.,  244  U.  S.  416,  419, 
87  Sup.  Ct  734, 61  L.  Ed.  1233,  L.  R.  A.  1918C, 
283,  Ann.  Cas.  1918D,  1169,  the  Chief  Justice, 
speaking  for  the  court,  after  reviewing  Mc- 
Culloch V.  Maryland  and  Osborn  v.  Bank, 
and  considering  the  power  given  to  Congress 
to  pass  laws  to  make  the  specific  powers 
granted  effectual,  said: 


"In  terms  it  was  pointed  out  that  this  broad 
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authority  ^was  not  stereotyped  as  of  any  par- 
ticular  time,  but  endured,  thus  furnishing  a  per- 
petual and  living  sanction  to  the  legislative 
authority  within  the  limits  of  a  just  discre- 
tion enabling  it  to  take  into  consideration  the 
changing  wants  and  demands  of  society  and  to 
adopt  provisions  appropriate  to  meet  every  sit- 
uation which  it  was  deemed  required  to  be  pro- 
vided for." 

That  the  formation  of  the  bank  was  re- 
quired in  the  Judgment  of  the  Congress  for 
the  fiscal  operations  of  the  government  was 
a  principal  consideration  upon  which  Clkief 
Justice  Marshall  rested  the  authority  to 
create  the  bank ;  and  for  that  purpose  beings 
an  appropriate  measure  in  the  Judgment  or 
the  Congress,  it  was  held  not  to  be  withii> 
the  authority  of  the  court  to  question  the 
conclusion  reached  by  the  legislative  branch 
of  the  government 

Upon  the  authority  of  McCulloch  v.  Mary- 
land and  Osborn  v.  Bank  the  national  bank- 
ing system  was  establlshod,  and  upon  them 
this  court  has  rested  the  constitutionality 
of  the  legislation  establishing  such  banks. 
Farmers'  &  Mechanics'  National  Bank  ▼. 
Dearing,  91  U.  S.  29,  33,  34,  23  L.  Ed.  196. 

[3]  Congress  has  seen  fit  in  section  6  of 
the  act  to  make  both  classes  of  banks,  when 
designated  for  that  purpose  by  the  Secretary 
of  the  Treasury,  depositaries  of  public 
money,  except  receipts  from  customs,  under 
regulations  to  be  prescribed  by  the  Secretary 
of  the  Treasury,  and  has  authorized  their 
employment  as  financial  agents  of  the  gov- 
ernment, and  the  banks  are  required  to  per- 
form such  reasonable  duties,  as  depositaries 
of  public  moneys  and  financial  agents  as 
may  be  required  of  them.  The  Secretary  of 
the  Treasury  shall  require  of  the  Federal 
Land  Banks  and  the  Joint-Stock  Land 
Banks,  thus  designated,  satisfactory  secu- 
rity, by  the  deposit  of  United  States  bonds, 
or    otherwise,    for    the    safe-keeping    and 

prompt  payment   of  the  public  money  de- 
bate 
posited  with  them,  and  ♦for  the  faithful  per- 
formance  of  their  duties  as  the  financial 
agents  of  the  government. 

Section  6  also  provides  that  no  govern- 
ment funds  deposited  under  the  provisions 
of  the  section  shall  be  invested  In  mortgage 
loans  or  farm  loan  bonds. 

It  is  said  that  the  power  to  designate  these 
banks  as  such  depositaries  has  not  been  exer- 
cised by  the  government,  and  that  the  Feder- 
al Land  Banks  have  acted  as  federal  agents 
only  in  the  case  of  loans  of  money  for  seed 
purposes  made  in  the  summer  of  1918,  to  which 
we  have  already  referred.  But  the  existence 
of  the  power  under  the  Constitution  is  not 
determined  by  the  extent  of  the  exercise  of 
the  authority  conferred  under  It  Congress 
declared  it  necessary  to  create  these  fiscal 
agencies,  and  to  make  them  authorized  de- 
positaries of  public  money.  Its  power  to 
do  so  is  no  longer  open  to  question. 
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[4]  But,  It  Is  nrged,  the  attempt  to  create 
-these  federal  agencies,  and  to  make  these 
banks  fiscal  agents  and  public  depositaries 
-of  the  government,  is  but  a  pretext.  But 
nothing  is  better  settled  by  the  decisions  of 
this  court  than  that,  when  Congress  acts 
within  the  limits  of  its  constitutional  author- 
ity, it  is  not  the  province  of  the  judicial 
branch  of  the  government  to  question  its  mo- 
tives. Veazie  Bank  v.  Fenno,  8  Wall.  633, 
641,  19  L.  Ed.  482 ;  McCray  ▼.  United  States, 
195  U.  S.  27,  24  Sup.  Ct  769.  49  L.  Ed.  78, 
1  Ann.  Cas.  561;  Flint  v.  Stone-Tracy  Co., 
220  U.  S.  107,  147,  153,  156.  31  Sup.  Ct. 
842,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312  and 
cases  dted. 

[6]  That  Congress  has  seen  fit,  in  mak- 
ing of  these  banks  fiscal  agencies  and  de- 
positaries of  public  moneys,  to  grant  to  them 
4>anking  powers  of  a  limited  character.  In 
jno  wise  detracts  from  the  authority  of 
Congress  to  use  them  for  the  governmental 
purposes  named,  if  it  sees  fit  to  do  so.  A 
twnk  may  be  organized  with  or  without  the 
4iuthority  to  issue  currency.  It  may  be  au- 
thorized to  receive  deposits  in  only  a  limited 
^ay.  Speaking  generally,  a  bank  is  a  money- 
-ed  Institution  to  facilitate  the  borrowing, 
lending  and  caring  for  money.    But  whether 
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'^technically  banks,  or  not,  these  organizations 
may  serve  the  governmental  purposes  declar- 
ed by  Congress  in  their  creation.  Further- 
more, these  institutions  are  organized  to 
-serve  as  a  market  for  United  States  Bonds. 
Not  less  than  5  per  cent  of  the  capital  of 
the  Federal  Land  Banks,  for  which  stock 
is  outstanding  to  Farm  Loan  Associations, 
is  required  to  be  invested  in  United  States 
iK)nds.  Both  kinds  of  banks  are  empowered 
to  buy  and  sell  United  States  bonds. 

In  First  National  Bank  v.  Trust  Co.,  244 
U.  S.  416,  37  Sup.  Ct.  734,  61  L.  Ed.  1233, 
L.  R.  A.  19180,  283,  Ann.  Cas.  1918D,  1169 
supra,  this  court  sustained  the  i)ower  of 
<!ongre8s  to  enable  a  national  bank  to  trans- 
act business,  which,  by  itself  considered, 
might  be  beyond  the  power  of  Congress  to  au- 
thorize. In  that  case  it  was  held  to  be  with- 
in the  authority  of  Congress  to  permit  na- 
tional banks  to  exercise,  by  permission  of  the 
Federal  Reserve  Board,  when  not  In  con- 
travention of  local  law,  the  office  of  trus- 
tee, executor,  administrator  or  registrar  of 
-stocks  or  bonds. 

We  therefore  conclude  that  the  creation 
of  these  banks,  and  the  grant  of  authority 
to  them  to  act  for  the  government  as  de- 
1>ositaries  of  public  moneys  and  purchasers  of 
.government  bonds,  brings  them  within  the 
creative  power  of  Congress  although  they 
<nay  be  intended,  in  connection  with  other 
privileges  and  duties,  to  facilitate  the  mak- 
ing of  loans  upon  farm  security  at  low  rates 
•of  interest  This  does  not  destroy  the  validi- 
ty on  these  enactments  any  more  than  the 
general  banking  powers  destroyed  the  au- 
thority of  Congress   to  create  the  United 


States  Bank,  or  the  authority  given  to  nation- 
al banks  to  carry  on  additional  activities 
destroyed  the  authority  of  Congress  to  create 
those  institutions. 

[I]  In  the  brief  filed  upon  reargument 
counsel  for  the  appellant  seem  to  admit 
the  power  of  Congress  to  appropriate  money 
for  the  direct  purposes  named  and  in  that 
brief  they  say:  ''Tax  exemption  is  the  real 
issue  sought  to  be  settled  here."    Deciding, 
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as  we  do,  that  these  institu^tions  have  been 
created  by  Congress  within  the  exercise 
of  its  legitimate  authority,  we  think  the  pow- 
er to  make  the  securities  here  involved 
tax  exempt  necessarily  follows.  This  prin- 
ciple was  settled  in  McCulloch  t.  Maryland, 
and  Osbom  v.  Bank,  supra. 

That  the  federal  government  can,  if  it 
sees  fit  to  do  so,  exempt  such  securities 
from  taxation,  seems  obvious  upon  the  clear- 
est principles.  But  it  is  said  to  be  an  inva- 
sion of  state  authority  to  extend  the  tax 
exemption  so  as  to  restrain  the  power 
of  the  state.  Of  a  similar  contention  made  in 
McCulloch  V.  Maryland,  Chief  Justice  Mar- 
shall uttered  his  often  quoted  statement: 

"That  the  power  to  tax  involves  the  power  to 
destroy;  that  the  power  to  destroy  may  defeat 
and  render  useless  the  power  to  create;  that 
there  is  a  plain  repugnance,  in  conferring  on 
one  government  a  power  to  control  the  consti- 
tutional measures  of  another,  which  other,  with 
respect  to  those  very  measures,  is  declared  to 
be  supreme  over  that  which  exerts  the  control, 
are  propositions  not  to  be  denied."  4  Wheat. 
431,  4  L.  Ed.  579. 

The  same  principle  has  been  recognized 
in  the  National  Bank  Cases,  declaring  the 
power  of  the  states  to  tax  the  property  and 
franchises  of  national  banks  only  to  the  ex- 
tent authorized  by  the  laws  of  Congress. 
Owensboro  Nat  Bank  v.  Owensboro,  173  U. 
S.  664,  19  Sup.  Ct  537,  43  L.  Ed.  850,  involv- 
ed the  validity  of  a  franchise  tax  in  Ken- 
tucky on  national  banks.  In  that  case  this 
court  declared  (173  U.  S.  668,  669,  19  Sup. 
Ct  538,  539  [43  L.  Ed.  850])  that  the  states 
were  wholly  without  power  to  levy  any  tax 
directly  or  indirectly  upon  national  banks, 
their  property,  assets  or  franchises,  except 
so  far  as  the  permissive  legislation  of  Con- 
gress allowed  such  taxation;  and  the  court 
declared  that  the  right  granted  to  tax  the 
real  estate  of  such  banks,  and  the  shares 
in  the  names  of  the  shareholders,  constituted 
the  extent  of  the  permission  given  by  Con- 
gress, and  any  tax  beyond  these  was  declared 
to  be  void. 
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*In  Farmers'  Bank  v.  l^tinnesota,  232  U. 
S.  516,  34  Sup.  Ct.  354,  58  L.  Ed.  706,  this 
court  held  that  a  state  may  not  tax  bonds 
issued  by  the  municipality  of  a  territory; 
that  to  tax  such  bonds  as  property  in  the 
hands  of  the  holder  is,  in  the  last  analysis, 
an  imposition  upon  the  right  of  a  municijjMil- 
ity  to  issue  them. 
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The  exercise  of  such  taxing  power  by  the 
states  might  be  so  used  as  to  hamper  and  de- 
stroy the  exercise  of  authority  conferred 
by  Congress,  and  this  Justifies  the  exemption. 
If  the  states  can  tax  these  bonds,  they  may 
destroy  the  means  provided  for  obtaining 
the  necessary  funds  for  the  future  operation 
of  the  banks.  With  the  wisdom  and  policy 
of  this  legislation  we  have  nothing  to  do. 
Ours  is  only  the  function  of  ascertaining 
whether  Congress  in  the  creation  of  the 
banks,  and  in  exempting  these  securities 
from  taxation,  federal  and  state,  has  act- 
ed within  the  limits  of  its  constitutional 
authority.  For  the  reasons  stated,  we  think 
tbe  contention  of  the  government,  and  of 
the  appellees,  that  these  banks  are  constitu- 
tionally organized  and  tbe  securities  here  in- 
volved legally  exempted  from  taxation,  must 
be  sustained. 

It  follows  that  the  decree  of  the  District 
Court  is 

Affirmed. 

Mr.  Justice  BRANDEIS  took  no  part  in 
the  consideration  or  decision  of  this  case. 

Mr.  Justice  HOLMES,  dissenting. 

No  doubt  it  is  desirable  that  the  question 
raised  in  this  case  should  be  set  at  rest,  but 
that  can  be  done  by  the  Courts  of  the  United 
States  only  within  the  limits  of  the  Jurisdic- 
tion conferred  upon  them  by  the  Constitution 
and  the  laws  of  the  United  States.  As  this 
suit  was  brought  by  a  citizen  of  Missouri 
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against  a  Missouri  corporation  the  ^single 
ground  upon  which  the  Jurisdiction  of  the 
District  Court  can  be  maintained  is  that  the 
suit  "arises  under  the  Constitution  or  laws 
of  the  United  States"  within  the  meaning  of 
section  24  of  the  Judicial  Code.  I  am  of 
opinion  that  this  case  does  not  arise  in  that 
way  and  therefore  that  the  bill  should  have 
been  dismissed. 

It  is  evident  that  the  cause  of  action  aris- 
es not  under  any  law  of  the  United  States 
but  wholly  under  Missouri  law.  The  defend- 
ant is  a  Missouri  corporation  and  the  right 
claimed  is  that  of  a  stockholder  to  prevent 
the  directors  from  doing  an  act,  that  is,  mak- 
ing an  investment,  alleged  to  be  contrary  to 
their  duty.  But  the  scope  of  their  duty  de- 
pends upon  the  charter  of  their  corporation 
and  other  laws  of  Missouri.  If  those  laws  had 
authorized  the  investment  in  terms  the  plain- 
tiff would  have  bad  no  case,  and  this  seems 
to  me  to  make  manifest  what  I  am  unable 
to  deem  even  debatable,  that,  as  I  have  said, 
the  cause  of  action  arises  wholly  under  Mis- 
souri law.  If  the  Missouri  law  authorizes 
or  forbids  the  investment  according  to  the 
determination  of  this  Court  upon  a  point  un- 


f  der  the  Constitution  or  Acts  of  Congress,  still 
that  point  is  material  only  because  the  Mis- 
souri law  saw  fit  to  make  it  so.  The  whole 
foundation  of  the  duty  is  Missouri  law,  which 
at  its  sole  wUl  incorporated  the  other  law  as 
it  might  incorporate  a  document.  The  other 
law  or  document  depends  for  its  relevance 
and  effect  not  on  its  own  force  but  upon  the 
law  that  took  it  up,  so  I  repeat  once  more 
the  cause  of  action  arises  wholly  from  the 
law  of  the  State. 

But  it  seems  to  me  that  a  suit  cannot  be 
said  to  arise  under  any  other  law  than  that 
which  creates  the  cause  of  action.  It  may 
be  enough  that  the  law  relied  upon  creates  a 
part  of  the  cause  of  action  although  not  the 
whole,  as  held  in  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  819-823,  6  L.  Ed.  204, 
which  perhaps  is  all  that  is  meant  by  the  less 
guarded  expressions  In  Cohens  v.  Virginia,  ^ 
Wheat.  264,  379,  5  L.  Ed.  257.  I  am  content 
to  assume  this  to  be  so,  although  the  Osborn 
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Case  *has  been  criticized  and  regretted.  But 
the  law  must  create  at  least  a  part  of  the 
cause  of  action  by  its  own  force,  for  it  is  the 
suit,  not  a  question  in  the  suit,  that  must 
arise  under  the  law  of  the  United  States. 
The  mere  adoption  by  a  State  law  of  a  Unit- 
ed States  law  as  a  criterion  or  test,  when  the 
law  of  the  United  States  has  no  force  proprio 
vlgore,  does  not  cause  a  case  under  the  State 
law  to  be  also  a  case  under  the  law  of  the 
United  States,  and  so  it  has  been  decided  by 
this  Court  again  and  again.  Miller  v.  Swann, 
150  U.  S.  132,  136,  137,  14  Sup.  Ct  52,  37  L. 
Ed.  1028 :  Louisville  &  Nashville  R.  R.  Co.  v. 
Western  Union  Telegraph  Co.,  237  U.  S.  300, 
303,  35  Sup.  Ct  598,  59  L.  Ed.  965.  See,  also, 
Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  605, 
508,  509,  20  Sup.  Ct  726,  44  L.  Ed.  864. 

I  find  nothing  contrary  to  my  views  in 
Brushaber  v.  Union  Pacific  R.  R.  Co.,  240  U. 
S.  1,  10,  36  Sup.  Ct  236,  60  L.  Ed.  493,  Ann. 
Cas.  1917B,  713,  L.  R.  A.  1917D,  414.  It  seems 
to  me  plain  that  the  objection  that  I  am  con- 
sidering was  not  before  the  mind  of  the 
Court  or  the  subject  of  any  of  its  observa- 
tions, if  open.  I  am  confirmed  in  my  view  of 
that  case  by  the  fact  that  in  the  next  vc^- 
ume  of  reports  Is  a  decision,  reached  not 
without  discussion  and  with  but  a  single  dis- 
sent, that  'a  suit  arises  under  the  law  that 
creates  the  cause  of  action.'  That  was  the 
ratio  decidendi  of  American  Wells  Works  Co. 
V.  Layne  &  Bowler  Co..  241  U.  S.  257,  260,  36 
Sup.  Ct.  585,  60  L.  Ed.  987.  I  know  of  no  de- 
cisions to  the  contrary  and  see  no  reason  for 
overruling  it  now. 

Mr.  Justice  McREYNOLDS  concurs  in  this 
dissent.  In  view  of  our  opinion  that  this 
Court  has  no  jurisdiction  we  express  no 
judgment  on  the  merits. 


"«<«  ^v-ss*; 
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THE  JOHN  TWOHY. 

T.   M.    DUCHE   &   SONS,    Limited,   v.   THE 

JOHN  TWOHY  (CUMMINS  et  al^ 

Clalnanto). 

(Argued  Nov.  9, 1920.    Decided  Feb.  28,  1921.) 

No.  84. 


i.  Admiralty  ^=»II7— Appeal  opens  whole  case 
for  hearing  de  novo. 

An  appeal  by  claimants  from  a  decree  deny- 
ing the  Ubel  as  to  one  claim,  but  sustaining  it 
as  to  another,  brings  up  for  hearing  de  novo 
<he  decree  of  the  court  as  to  both  claims;  it 
heing  unnecessary  that  libelant  appeal  from  so 
4nuch  of  the  decree  as  denied  recovery  on  one 
claim. 


2.  Admiralty  «s>l04  —  Appellant  cannot  with- 
draw appeal  to  prevent  review  of  favorable 
part  of  decree. 

Where  the  claimant  of  a  vessel  libeled  in 
admiralty  appealed  from  the  decree  sustaining 
the  libel  as  to  one  daim,  but  dismissing  it  as 
to  another,  thereby  bringing  the  whole  decree 
up  for  hearing  de  novo,  he  cannot,  after  con- 
tinuing the  appeal  until  the  time  for  libelant  to 
appeal  has  expired,  withdraw  his  appeal  and 
thereby  deprive  libelant  of  his  right  to  review 
of  a  portion  of  the  decree  dismissing  the  libel 
as  to  one  claim. 

On  Certiorari  to  the  United  States  Circuit 
Ck>urt  of  Appeals  for  the  Third  Circuit 

Libel  by  T.  M.  Duche  &  Sons,  Limited, 
against  the  American  schooner  John  Twohy ; 
Albert  D.  Cummins  and  another,  claimants. 
After  the  claimants  appealed  from  a  decree 
sustaining  the  libel  as  to  one  claim,  but  dis- 
missing it  as  to  the  other,  the  Circuit  Court 
of  Appeals,  over  libelant's  objection,  permit- 
ted the  claimants  to  withdraw  their  appeal 
(256  Fed.  224,  167  C.  C.  A.  440),  and  libelant 
brings  certiorari.  Decree  of  the  Circuit 
Court  of  Appeals  reversed,  and  cause  re- 
nuinded. 

See,  also,  249  U.  S.  590,  89  Sup.  Ct  386,  63 
L.  Ed.  794. 

Mr.  William  J.  Conlen,  of  Philadelphia,  Pa., 
for  petitioner. 

Mr.  Howard  M.  Long,  of  Philadelphia,  Pa., 
for  respondents. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

(Consequent  on  the  allowance  of  a  writ  of 
certiorari,  the  case  is  here  to  review  the  ac- 
tion of  the  court  below  in  granting,  in  an  ad- 
miralty case  there  pending,  a  motion  for 
leave  to  withdraw  an  appeal  made  by  the 
respondents,  who  were  there  appellants.  256 
Fed.  224,  167  C.  C.  A.  440.  The  situation 
thus  arose:  The  schooner  John  Twohy  was 
chartered  to  carry  a  cargo  of  bones  from 
Buenos  Aires  to  Philadelphia.     The  voyage 


THE  JOHN  TWOHY  251 

(41  Sup.Ct.) 

the  cargo,  the  charterers,  who  are  the  peti- 
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tioners,  *libeled  the  vessel,  asserting  claims 
(1)  for  failure  to  deliver  part  of  the  cargo 
which,  as  evidenced  by  the  intake  weights 
recited  in  the  bill  of  lading,  had  been  loaded 
on  the  vessel  at  Buenos  Aires;  and  (2)  for 
damage  by  sea  water  to  part  of  the  delivered 
cargo  in  consequence  of  leakage  alleged  to  be 
due  to  the  unseaworthiness  of  the  vessel. 

Holding  that  the  recital  in  the  bUl  of  lad- 
ing of  the  intake  weights  was  but  prima  fa- 
cie evidence,  and  that  the  proof  showed  the 
delivery  of  all  cargo  received  on  board,  the 
court  dismissed  the  libel  as  to  the  first  claim. 
As  to  the  second,  however,  it  found  that  the 
damage  from  leakage  had  resulted  from  un- 
seaworthiness, and  sustained  that  claiuL 

The  claimants  alone  appealed,  and,  after 
having  twice  obtained  a  continuance,  moved 
for  leave  to  withdraw  the  appeal,  oipposing 
this  motion,  the  libelants  asserted  that  un- 
der the  practice  in  admiralty  In  that  circuit 
an  appeal  opened  up  the  whole  case  for  re- 
consideration in  the  appellate  court;  that, 
relying  upon  that  practice,  they  had  refrain- 
ed from  themselves  taking  an  appeal  from 
the  ruling  of  the  triai  court  denying  their 
claim  for  nondelivery  of  cargo;  that,  owing 
to  the  continuances  allowed  the  appellants, 
the  time  within  which  the  libelants  might 
have  taken  an  appeal  had  expired,  and  if  the 
appellants  prevailed  in  their  motion  the  li- 
l>elants  would  be  without  means  of  obtaining 
a  review  of  the  adverse  action  of  the  trial 
court. 

Coming  to  consider  these  contentions,  the 
court  held  them  to  l>e  without  merit,  first, 
because  the  libelants,  by  themselves  taking 
an  appeal,  could  have  required  the  appellate 
court  to  proceed  and  decide  the  same;  sec- 
ond, because,  having  failed  to  adopt  that 
course  they  could  not  complain  if  the  court, 
in  the  exercise  of  its  discretion,  declined  to 
grant  them  as  a  legal  right  that  which  they 
might  have  made   such,  had   they  availed 
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themselves  of  *the  appropriate  procedure; 
and,  third,  because  the  court  conceived  that 
the  allowance  of  the  withdrawal  of  the  ap- 
peal would  be  in  furtherance  of  the  due  ad- 
ministration of  the  admiralty  in  that  it  would 
tend  to  put  an  end  to  litigation,  would  afford 
appellants  time  within  which  to  exercise  a 
cooler  judgment,  would  forewarn  all  persons 
to  themselves  appeal  if  they  desired  to  insure 
a  review  of  unfavorable  decisions,  and  would 
prevent  the  hardship  which  would  result 
from  a  contrary  ruling,  as  many  would  be  de- 
terred from  appealing  from  unjust  decisions 
if,  having  once  embarked  on  that  course, 
they  were  powerless  to  withdraw.  Upon 
compliance  with  certain  conditions  prescrib- 
ed by  the  court,  appellants*  motion  was  there- 
fore granted. 

[1]  We  are  unable  to  give  our  approval  to 
was  made,  and,  following  the  discharge  of  1  this  result  or  the  reasons  by  which  it  was 
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sustained.  As  recognized  by  the  court,  the 
case  of  The  Canadia,  241  Fed.  233,  154  C.  C. 
A.  153,  had  settled  in  that  drcolt  that  In  ad- 
miralty an  appeal  by  either  party  operated 
to  remove  the  case  to  the  appellate  court  for 
a  trial  de  novo.  The  decision  was  based  sole- 
ly upon  the  previous  rulings  of  this  court  In 
Irvine  v.  The  Hesper,  122  U.  S.  256,  7  Sup. 
Ct  1177.  30  L.  Ed.  1175,  and  Beld  v.  Ameri- 
can Express  Co.,  241  U.  S.  544,  36  Sup.  Gt. 
712,  60  L.  Ed.  1156.  In  Irvine  v.  The  Hes- 
per, Mr.  Justice  Blatchford,  speaking  for  the 
court,  said: 

"It  Is  well  settled,  however,  that  an  appeal  In 
admiralty  from  the  District  Court  to  the  Cir- 
cuit Court  vacates  altogether  the  decree  of  the 
District  Court,  and  that  the  case  is  tried  de 
novo  in  the  Circuit  Court.  Yeaton  v.  United 
States,  5  Cranch,  281 ;  Anonymous,  1  Gallison, 
22;  The  Roarer,  1  Blatchford  1;  The  Saratoga 
V.  438  Bales  of  Cotton,  1  Woods,  75;  The  Lu- 
cille, 19  Wall.  73;  The  Charles  Morgan,  115 
U.  S.  69,  76.  We  do  not  think  that  the  fact 
that  the  claimants  did  not  appeal  from  the  de- 
cree of  the  District  Court  alters  the  rule. 
When  the  libelants  appealed,  they  did  so  in  view 
of  the  rule,  and  took  the  risk  of  the  result  of  a 
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trial  of  the  case  de  novo.  The  whole  ^case  was 
opened  by  their  appeal,  as  much  as  it  would 
have  been  if  both  parties  had  appealed,  or  if 
the  appeal  had  been  taken  only  by  the  claim- 
ants." 

And  In  the  Reid  Case  this  court,  although 
pressed  to  repudiate  the  practice  as  opposed 
to  the  weight  of  adjudged  cases,  declined  to 
do  so,  and  reaffirmed  the  ruling  made  in  Ir- 
vine ▼.  The  Hesper. 

[2]  In  view,  therefore,  of  the  settled  law 
as  to  the  effect  of  appeals  In  admiralty,  we 
are  of  opinion  that  the  libelants  were  Jus- 
tified in  regarding  the  appeal  taken  by  the 
claimants  as  securing  to  libelants  the  right 
to  be  heard  In  the  appellate  court  without  the 
necessity  of  perfecting  a  cross-appeal  In  or- 
der to  preserve  that  right.  To  hold,  then, 
that  the  appellate  court  could  nevertheless, 
without  affording  the  libelants  an  opportuni- 
ty to  be  heard,  enter  a  decree  the  plain  ef- 
fect of  which  was  to  deny  one  of  the  two 
claims  for  which  the  libel  was  brought  and 
which,  in  view  of  the  settled  effect  of  the 
appeal,  the  libelants  could  not  be  presumed 
to  have  abandoned,  would  be  to  subject  them 
to  a  wrong  without  a  remedy,  even  If  it  did 
not  amount  to  a  denial  of  due  process  of 
law. 

And  this  renders  It  unnecessary  to  consider 
the  supposed  advantages  which  would  arise 
from  the  adopting  of  a  new  rule,  since,  if  the 
wisdom  of  so  doing  be  arguendo  conceded, 
that  concession  would  not  justify  the  misap- 
plication of  the  existing  rule  and  the  destruc- 
tion of  rights  vested  In  reliance,  not  only 
upon  its  existence,  but  upon  the  discharge 
of  the  duty  to  enforce  and  apply  it 


It  follows  that  the  decree  of  the  court  be- 
low must  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  conformity  wltlk 
this  opinion. 

It  Is  so  ordered. 


(255  IT.   8.  144)^ 

LOWER  VEIN  COAL  CO.  V.  INDUSTRIAL 
BOARD  OF  INDIANA  et  ai. 

(Argued  Jan.  27, 1921.    Decided  Feb.  28,  1921.) 

No.  186. 

1.  Constitutional    law    ^=970(3)  ^Leoislatlve- 
Judgment  as  to  remedies  required  by  acci- 
dents to  employes  In  coal  nines  not  review- 
able. 

The  different  deductions  which  might  be 
drawn  from  statistics  concerning  accidents  to 
employes  in  coal  mines  as  compared  with  ac- 
cidents in  other  occupatioDs,  and  the  contro- 
versies over  them,  and  the  remedies  justified 
or  demanded  thereby,  are  matters  for  legisla- 
tive judgment,  which  judgment  is  not  open  to 
judicial  review. 

2.  Constitutional  law  ^=s>245,  301— Master  and 
servant  ^=>347— Indiana  Workmen's  Com- 
pensation Act,  mandatory  as  to  ooal  mining. 
Is  not  unreasonable  and  does  not  deny  du» 
process  or  equal  proteotlon. 

Workmen's  Compensation  Act  Ind.  S  18,  as 
amended  m  1919  (Laws  1919,  c.  57),  so  as 
to  make  the  act  mandatory  as  to  coal-mining 
companies,  while  permissive  as  to  all  other 
corporations,  except  municipal  corporations,  is- 
not  unreasonable  or  arbitrary,  and  does  not 
deny  due  process  of  law,  or  the  equal  protectioni 
of  the  laws  in  violation  of  Const.  U.  !S.  Amend. 
14,  in  view  of  the  universally  recognized* 
fact  that  coal  mining  has  peculiar  conditions. 

3.  Constitutional  law  ^=>205( I)— Eminent  do* 
main  ^=92(7)^1  ndiana  Workmen's  Compen* 
sation  Act  not  Invalid,  because  including  mine 
employes  working  above  ground. 

Workmen's  Compeusation  Act  of  Indiana, 
as  amended  in  1919  (Laws  1919,  c.  57),  is  not 
invalid  as  applied  to  coal-mining  companies,  nor 
violative  of  Indiana  Bill  of  Rights,  §§  21,  28, 
providing  that  property  shall  not  be  taken  with- 
out compensation,  and  that  there  shall  be  no- 
grant  of  privileges  to  any  citizen  or  class  of 
citizens  not  belonging  to  all,  because  it  in- 
cludes employes  of  such  companies  working 
above  ground,  as  well  as  those  working  under- 
ground. 

4.  Constitutional  law  €=>245^Leglsiature  may^ 
exercise  power  of  dassiflcation  In  enacting 
Workmen's  Compensation  Act. 

In  adopting  a  Workmen's  (Compensation. 
Act,  the  Legislature  may  exercise  a  power  of 
classification  in  its  judgment  of  what  is  neces- 
sary for  the  public  welfare,  and  which  cannot 
be  pronounced  arbitrary,  because  disputed  and 
opposed  by  argument  and  opinion  of  serious 
strength. 

Appeal   from   the   District  Court   of  the 
United  States  for  the  District  of  Indiana. 
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Suit  for  an  injunction  by  the  Lower  Vein 
Coal  Company  against  the  Industrial  Board 
of  Indiana  and  others.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

Messrs.  William  H.  ThompcKm,  of  Indian- 
apolis, Ind.,  and  Henry  W.  Moore,  of  Terre 
Haute,  Ind.,  for  appellant 
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^Messrs.  E.  M.  White,  of  Indianapolis,  Ind., 
and  John  A.  Riddle,  of  Vincennes,  Ind.,  for 
appellees. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Appellant,  the  Lower  Vein  Coal  Company, 
is  a  corporation  of  the  state  of  Indiana. 
The  Industrial  Board  of  Indiana  is  a  board 
created  by  an  act  of  the  General  Assembly 
of  Indiana,  approved  March  8,  1915,  known 
as  "the  Indiana  Workmen's  Compensation 
Act'*  Laws  1915,  c.  106.  The  personal  ap- 
pellees are  members  of  the  board. 

This  suit  was  brought  by  the  Coal  Com- 
pany to  enjoin  the  Industrial  Board,  the  Gov- 
ernor and  Attorney  General  of  the  state, 
from  enforcing  in  any  manner  section  18  of 
the  Workmen's  Compensation  Act  of  the 
state,  as  amended  by  the  General  Ass^nbly 
in  1919  (Laws  1919,  c.  57),  from  asserting 
that  plaintiff  is  compelled  to  operate  under 
the  Compensation  Act,  from  hearing  any 
claim  for  compensation  asserted  by  any  em- 
ploy6  of  the  plaintiff  so  long  as  plaintiff 
elects  not  to  come  within  the  provisions  of 
the  act  from  making  any  award  to  any  in- 
jured employ^,  or  his  or  her  dependents,  dur- 
ing such  time,  and  from  doing  any  other  act 
or  thing  prejudicial  to  the  rights  of  the 
plaintiff,  so  long  as  it  elects  not  to  be  bound 
by  the  act 

The  grounds  for  this  relief  were  set  forth  in 
a  complaint  of  considerable  length  to  which 
the  defendants  separately  and  severally  an- 
swered. After  trial  of  the  issues  thus  pre- 
sented the  District  Court  entered  its  decree 
dismissing  the  bill  for  want  of  equity.  This 
appeal  was  then  prosecuted. 

The  Compensation  Act  is  very  long  and  de- 
clares its  purposes   to  be  to  promote  the 
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prev^ition  of  industrial  ^accidents ;  to  causo 
provision  to  be  made  for  adequate  medical 
and  surgical  care  for  injured  employ6s  in  the 
course  of  their  employment;  to  provide 
methods  of  insuring  the  payment  of  such 
compensation ;  to  create  an  Industrial  Board 
for  the  administration  of  the  act  and  to  pre- 
scribe the  powers  and  duties  of  such  board ; 
to  abolish  the  state  Bureau  of  Inspection, 
and  provide  for  the  transfer  to  the  Industrial 
Board  certain  rights,  powers  and  duties  of 
the  Bureau  of  Inspection.    ^ 

The  original  act  passed  in  1915  was  elec- 
tive and  left  employer  and  employ^  the  op- 
tion of  rejecting  its  terms  with  certain  ez- 
eeptions.     It  was  amended  in  1917  (Laws 


1917,  c.  16(9>  and  railroad  employes  engaged 
in  train  service  were  exempted  from  its  pro- 
visions. 

The  amendment  of  1919  made  the  act  man- 
datory as  to  all  coal-mining  companies  of  the- 
state  and  its  political  divisions  and  as  to  mu- 
nicipal corporations.  To  all  other  employers 
the  act  remains  permissive.  They  may  elect 
to  operate  under  its  provisions.  Railroad 
employes  engaged  in  train  service  are  not 
within  them. 

The  sole  question  presented  is  the  validity 
of  section  18  as  amended;  that  is,  the  com- 
pulsion of  coal  companies  to  the  operation  of 
the  act,  while  to  other  employers  it  is  per- 
missive, or  does  not  apply  at  all.  The 
grounds  of  attack  upon  it  are  that  it  violates- 
the  due  process  clause  and  the  equal  protec- 
tion of  the  laws  clause  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United' 
States  and  sections  21  and  23  of  the  Indiana 
Bill  of  Rights.  Specifically,  the  question  is, 
as  the  Coal  Company  expresses  it: 

"Whether  the  Indiana  General  Assembly  may 
pass  a  general  compensation  law,  applicable  to 
all  employers  within  the  state,  and  make  it  com- 
pulsory as  to  one  hazardous  employment,  and 
elective  as  to  all  others  (many  equally  as  haz- 
ardous) except  railroad  employes  in  train 
service  to  which  it  does  not  apply  at  all." 

And  the  insistence  is  "that  such  a  class- 
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iflcation  rests  upim  no  *sonnd  or  just  basiB,"~ 
and  hence  is  inimical  to  the  Constitution  of 
the  United  States  and  that  of  Indiana. 

The  principle  of  law  involved  and  the  pow- 
er of  a  state  to  distinguish  and  classify  ob- 
jects in  its  legislation  have  been  too  often* 
declared,  too  abundantly  and  variously  il- 
lustrated, to  need  repetition  and  we  pass  im- 
mediately to  the  contention  of  counsel.  It 
is  that  the  act  is  addressed  to  hazardous  em- 
ployments and  where  in  employments  that 
character  exists,  sameness  exists,  and  a  law 
which  ignores  such  sameness  discriminates 
in  its  operation  and  offends  the  Constitu- 
tion of  the  United  States.  It  may  be  that 
the  Coal  Company  does  not  contend  for  so- 
broad  a  principle  but  may  assert  protection 
by  a  comparison  of  its  business  with  other 
businesses  equally  hazardous,  or  even  more 
hazardous  than  coal  mining,  and  that  nec- 
essarily the  exemption  of  the  businesses  so- 
compared  from  the  law  taints  it  with  illegal 
discrimination.  To  support  and  Justify  the 
comparison,  statistics  of  accidents  are  given 
in  the  complaint,  and  in  the  number  of  acci- 
dental injuries  coal  mines  are  made  to  run 
fifth.  Notwithstanding  those  other  companies 
may  go  in  or  out  of  the  law — coal-mining 
companies  must  stay. 

The  answer  replies  with  counter  assertions 
and  statistics  and  a  detail  of  the  methods  of 
coal  mining  and  what  their  methods  cause  or 
accidents  to  the  miners,  and  to  these  are 
added  it  is  said,  the  risks  that  come  from  the 
generation  of  noxious  and  explosive  gases.. 
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And  there  Is  evidence  In  tbe  case  addressed 
to  the  conflicting  statistics  and  the  conclu- 
Dlons  to  be  deduced  from  them  which  occu- 
pies about  ninety-three  pages  of  the  record. 
In  this  evidence  occupations  and  businesses 
are  compared  with  estimates  of  accidents  In 
each  and  their  character,  severity  and  con- 
sequences, fatal  and  otherwise.  There  is  al- 
so testimony  of  tbe  wages  that  mine  ^'orkers 
get  and  of  their  prosperity,  and  that  they 
tiave  a  legal  department  and  paid  attorneys. 
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And  there  Is  averment  and  testimony  *of  two 
•organizations  of  mine  owners  who  retain  of- 
ficers and  attorneys  to  defend  suits  and  se- 
•cure  releases  from  personal  Injury  claims. 

ri]  The  length  and  character  of  the  re- 
:ports  and  tables  of  statistics  preclude  sum- 
mary. It  may  be  conceded  that  different  de- 
-ductions  may  be  made  from  them,  but  they 
and  the  controversies  over  them  and  what 
they  Justified  or  demanded  of  remedy  were 
matters  for  the  legislative  Judgment  and  that 
Judgment  Is  not  open  to  judicial  review.  In- 
deed, there  may  be  a  comprehension  of  ef- 
fects and  practical  Influences  that  cannot  be 
ipresented  to  a  court  and  measured  by  It, 
and  which  it  may  be  the  duty  of  government 
■to  promote  or  resist,  or  deemed  advisable  to 
•do  so.  Degrees  of  policies  if  they  have  bases 
are  not  for  our  amslderation  and  the  bases 
<rannot  be  Judged  of  by  abstract  speculations 
or  the  controversies  of  opinion.  Legislation 
is  impelled  and  addressed  to  concrete  condi- 
tions deemed  or  demonstrated  to  be  obstacles 
to  something  better,  and  the  better.  It  may 
be,  having  attainment  or  prospect  in  different 
occupations  (we  say  occupations  as  this  case 
is  concerned  with  them)  dependent  in  the 
legislative  consideration  upon  their  distinc- 
•tlons  In  some  instances,  upon  their  Identities 
in  others,  and  as  the  case  may  be,  associated 
or  separated  in  regulation.  And  this  is  the 
•rationale  of  the  principle  of  classification  and 
•of  the  cases  which  are  at  once  the  results 
and  illustrations  of  It. 

[2]  There  are  facts  of  especial  pertinence 
•that  make  the  principle  apply  In  the  present 
-case  and  Justify  the  legislation  of  the  state. 
That  coal  mining  has  peculiar  conditions  has 
'been  quite  universally  recognized  and  declar- 
ed. It  has  been  recognized  and  declared  by 
this  court  and  is  manifested  in  the  laws  of 
the  states  where  coal  mining  obtains.  There 
>ls  something  in  this  universal  sense  and  its 
Impulse  to  special  legislation^nough  cer- 
tainly to  remove  such  legislation  from  tbe 
charge  of  being  an  unreasonable  or  arbitrary 
•exercise  of  power. 
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♦The  action  of  the  Coal  Company  indicates 
'that  it  considered  the  coal  business  distinc- 
tive. Other  businesses  though  according  to 
the  Coal  Company's  assertion  as  hazardous 
as  coal  mining,  accepted  the  law,  the  Coal 
•Company  and  other  coal  companies  rejected 
it.  To  this,  of  course,  the  coal  companies 
"were  Induced  by  comparison  of  advantages 


but  the  Inducements  to  reject  the  legislation 
might  well  have  been  tiie  Inducement  to 
make  It  compulsory.  At  any  rate,  there  Is, 
taking  that  and  all  other  matters  Into  con- 
sideration, grounds  for  the  legislative  Judg- 
ment expressed  in  the  amendment  of  1919 
under  consideration,  that  is,  section  18  as 
amended.  And  the  fact  is  to  be  borne  in 
mind  that  there  are  30,000  employes  in  tbe 
state  engaged  In  coal  mining. 

[3]  The  Coal  Company  further  contends 
that  the  law  Includes  within  Its  terms  all 
the  company's  employ^  whether  engaged  in 
tbe  hazardous  part  of  its  business  or  not  so 
engaged.  In  other  words,  it  asserts  that  the 
conditions  of  those  who  work  underground 
may  Justify  the  law  but  do  not  justify  its  ap- 
plication to  those  who  work  above  ground. 
The  contention  has  a  certain  spedousness  but 
cannot  be  entertained.  It  commits  the  law 
and  Its  application  to  distinctions  that  might 
be  very  confusing  in  its  adminlstratl<Mi  and 
subjects  It  and  the  controversies  that  may 
arise  under  it  to  various  tests  of  facts  and 
this  against  tbe  same  company.  Tbe  conten- 
tion is  answered  In  effect  by  Booth  v.  State 
of  Indiana,  237  U.  S.  391,  35  Sup.  Gt  617, 
69  L.  Ed.  1011. 

Appellant  invokes  against  the  law  sections 
21  and  23  of  the  Indiana  BUI  of  Rights 
which  respectively  provide  that  no  man's 
property  or  particular  services  shall  be  takoi 
without  just  compensation,  nor  except  in  the 
case  of  tbe  state,  without  compensation  be- 
ing first  assessed  and  tendered,  nor  shall 
there  be  a  grant  of  privileges  to  any  citizen 
or  class  of  citizens  that  shall  not  belong  to 
all  citizens. 

Appellant,   however,   while  admitting,  In- 
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deed,  dtlng  ♦cases  to  show  that  tbe  dassiflca- 
tlon  of  objects  of  legislation  under  the  Bill 
of  Rights  of  the  state  has  the  same  bases 
of  power  and  purposes  as  tbe  classification 
of  objects  under  the  Fourteenth  Amendment 
of  the  Oonstltutlon  of  the  United  States,  yet 
contends  that  the  Supreme  Court  of  the 
state  has  strictly  construed  tbe  Bill  of 
Rights  of  the  state,  and  has  observed  a  pre- 
cision in  classification  not  required  or  prac- 
tised in  the  application  of  the  Fourteenth 
Amendment— <:lting  for  this  Indianapolis  T. 
&  T.  Co.  V.  Kinney,  171  Ind.  612,  617,  86  N. 
E.  954,  23  L.  R.  A.  (N.  S.)  711;  Cleveland, 
etc.,  R.  R.  Co.  V.  Foland,  174  Ind.  411,  91  N. 
E.  594,  92  N.  B.  165;  Richey  v.  Cleveland, 
etc.,  R.  R.  Ca,  176  Ind.  542,  at  page  558,  96 
N.  B.  694,  47  L.  R.  A.  (N.  S.)  121. 

These  cases  were  constructions  of  tbe  Etaa- 
ployers'  liability  Act  of  the  state.  It  was 
held  in  Indianapolis  T.  &  T.  Co.  v.  Kinney, 
supra,  that  that  ^  was  constitutional  as  to 
railroads  because  it  related  "to  the  peculiar 
hazards  Inherent  in  the  use  and  operation 
of  them,  and  only  applied  to  employ^  op- 
erating trains.  It  is  the  contention  of  tbe 
Coal  Company  that  It  is  a  deduction  from 


-.-^^-Sitoi 


1020) 


HAOUIRE  T.BEARDON 
(41  Sup.Ct.) 


255 


that  decision  and  the  others  dted,  which  may 
be  said  to  be  of  the  same  effect,  that  there 
must  be  a  difference  observed  between  em- 
ploy^ of  coal-mining  companies  as  they  are 
or  are  not  engaged  in  the  hazardous  part  of 
the  business,  and  as  that  distinction  is  not 
observed  In  the  Compensation  Act  it  infringes 
the  Bill  of  Rights  of  the  state  because  it 
is  made  compulsory  "upon  coal-mining  com- 
panies with  respect  to  their  employ^  not  en- 
gaged In  the  hazardous  part  of  the  business, 
and  as  to  all  other  private  business  enter- 
prises within  the  state,  except  railroad  em- 
ploy^ in  train  service,  which  are  excluded, 
it  Is  purely  optional/* 

The  argument  in  support  of  the  contention 
is  that  the  act  requires  all  employes  in  the 
coal-mining  business  to  be  paid  compensation 
under  the  act  whether  employed  above 
ground  or  under  ground,  that  is,  whether  haz- 
ardously employed  or  otherwise,  whereas  in 
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the  dted  cases,  *it  is  insisted,  the  court  con- 
sidered such  employment  as  a  material  dis- 
tinction and  that  legislation  which  disre- 
garded it  would  have  unconstitutional  dis- 
crimination. 

[4]  The  contention  only  has  strength  by  re- 
garding Eterployers'  Liability  Acts  and  Work- 
men's Compensation  Acts  as  practically  iden- 
tical in  the  public  policy  respectively  involv- 
ed in  them  and  in  effect  upon  employer  and 
employ^.  This  we  think  is  without  founda- 
tion. They  both  provided  for  reparation  of 
Injuries  to  employes  but  differ  in  manner  and 
effect,  and  there  is  something  more  in  a  com- 
pensation law  than  the  element  of  hazard, 
something  that  gives  room  for  the  power  of 
classification  which  a  Legislature  may  exer- 
cise In  its  Judgment  of  what  Is  necessary  for 
the  public  welfare,  to  which  we  have  advert- 
ed, and  which  cannot  be  pronounced  ar- 
bitrary because  it  may  be  disputed  and  "op- 
posed by  argument  and  opinion  of  serious 
strength."  German  Alliance  Insurance  Co.  v. 
Kansas,  233  U.  S.  389,  34  Sup.  Ct.  612,  58  L. 
Ed.  1011,  L.  R.  A.  1915C,  1189.  International 
Harvester  Co.  v.  Missouri,  234  U.  S.  199,  34 
Sup.  Ot  859,  58  L.  Sd.  1276,  62  L.  R.  A. 
(N.  S.)  525. 

Decree  affirmed. 


dB  u.  8.  m) 

MAGUIRE  et  al.  v.  REARDON  et  al. 

(Argned  Jan.  28, 1921.    Decided  Feb.  28,  1921.) 

No.  202. 

I.  Coarts  ^=>366 (8)— Effect  of  charter  and  or- 
dinances questions  of  local  law. 

The  coDBtruction  of  the  charter  and  ordi- 
nances of  a  city,  as  prohibiting,  at  the  time 
plaintiff's  building  was  erected,  the  erection  of 
such  a  building  within  the  fire  limits  as  there- 


in defined,  is  a  question  of  local  law,  on  which 
the  determination  of  state  courts  was  conclu- 
sive. 

2.  Constitutional  law  ^=s>320— Municipal  corpo* 
rations  ^=s>628— Removal  of  building  unlaw* 
fully   erected    not   unconstitutional. 

The  demolishing  or  removal  of  a  wooden 
building  erected  within  the  fire  limits  at  a  time 
when  such  construction  was  unlawful  under  the 
city  charter  and  ordinances  does  not  violate  the 
United  States  Constitution. 

In  Error  to  the  District  Court  of  Appeal  of 
the  State  of  California  in  and  for  the  First 
Appellate  District,  Division  1. 

Suit  by  Michael  Maguire  and  another 
against  Timothy  A.  Reardon  and  others  to  re- 
strain the  defendants  from  demolishing  a 
wooden  building  owned  by  plaintiffs.  Judg- 
ment for  defendants  was  affirmed  by  the  Dis- 
trict Court  of  Appeal  of  California  (183  Pac. 
303),  and  plaintiffs  bring  error.    Affirmed. 

Mr.  J.  F.  Riley,  of  San  Francisco,  Cal.,  for 
plaintiffs  in  error. 

^Messrs.  Maurice  T.  Doollng,  Jr.,  and 
George  Lull,  both  of  San  Francisco,  CaL,  for 
defendants  In  error. 

Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court 

Defendants  in  error,  officers  and  agents  of 
the  City  of  San  Francisco,  purporting  to  act 
under  an  ordinance  approved  May  8,  1917, 
gave  notice  of  their  intention  to  demoliish  and 
remove  a  wooden  building  on  Van  Ness  ave- 
nue, the  property  of  plaintiffs  in  error. 
Thereupon  the  latter  instituted  this  proceed- 
ing for  an  injunction  upon  the  ground,  among- 
others,  that  as  the  building  was  lawfully 
erected  the  ordinance  violated  the  federa> 
Constitution. 

The  court  below,  following  Bancroft  v. 
Goldberg,  Bowen  &  Co.,  106  Cal.  416, 137  Pac. 
18,  held  that  the  building  was  erected  in  1906- 
within  the  fire  limits  theretofore  prescribed 
in  violation  of  valid  local  regulations  duly 
enacted  under  the  charter,  and  consequently 
there  could  be  no  reasonable  doubt  of  the- 
municipality's  power  to  direct  its  removaL 
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[1,2]  *The  meaning  and  effect  of  the  char- 
ter and  ordinances  thereunder  are  questions 
of  local  law  determination  of  which  by  the 
state  courts  we  commonly  accept  as  conclu- 
sive. It  is  admitted  that  the  building  was 
constructed  within  defined  fire  limits,  and  the 
Supreme  Court  of  the  state  has  said  this  was- 
contrary  to  valid  regulations  then  in  force. 
The  challenged  ordinance  must  therefore  be 
treated  as  atfceting  an  unlawful  structure,, 
and  as  so  applied  we  can  find  no  plausible 
ground  for  holding  it  In  conflict  with  the  fed- 
eral Constitution. 

The  Judgment  below  is 

Affirmed. 
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UNITED  STATES  V.  FIELD. 

<Ar^ed  Dec.  9,  1020.    Decided  Feb.  28,  1921.) 

No.  442. 

1.  otatntes  ^=s>245  —  Statutes  not  te  be  ex- 
tended by  Implication. 

The  proyisions  of  statutes  Imposing  taxes 
•are  not  to  be  extended  by  implication. 

2.  Internal  revenue  ^=:»8— Interest  as  to  which 
decedent  had  power  of  appointment  not  tax- 
able unless  it  fuimis  conjunctive  conditions  ef 
statute. 

Under  Reyenae  Act  1916,  |  202,  cL  ''a'* 
(Comp.  St  I  6336%c),  providing,  relative  to 
the  estate  tax  that  the  value  of  property  shall 
be  included  to  the  extent  of  the  interest  therein 
•of  decedent,  which,  after  his  death,  is  subject  to 
the  payment  of  charges  against  his  estate  and 
the  expenses  of  administration  and  is  subject  to 
distribution  as  part  of  his  estate,  as  the  con- 
-ditions  are  expressed  conjunctively,  and  not 
-disjunctively,  the  exercise  of  a  power  of  ap* 
pointment  is  not  taxable  unless  it  fulfills  all 
three  of  the  statutory  conditions. 

3.  Powers  ^=»25— Donee  of  power  of  appoint- 
ment has  no  estate. 

The  existence  of  a  power  of  appointment 
•does  not,  of  itself,  vest  any  estate  in  the  donee. 

4.  Exeoutors  and  administrators  ^s»45  —  Ap- 
pointed property  is  equitable  and  not  legal 
assets,  and  passes  to  donee's  exeeutor  mere- 
ly as  representative  of  creditors. 

Where  one  having  a  power  of  appointment 
•dies  indebted,  having  executed  the  power  in 
-favor  of  volunteers,  the  appointed  property  is 
treated  as  equitable  and  not  legal  assets  of  his 
estate,  and,  in  the  absence  of  statute,  if  it 
passes  to  the  executor  at  all,  it  does  so  as  mat- 
ter of  convenience  and  because  he  represents 
the  rights  of  creditors,  and  not  by  virtue  of 
his  office. 

5.  Powers  ^=:»26— Appointed  estate  Is  liable  to 
oreditors  to  extent  only  to  which  donee's  es- 
tate Is  insuffloient. 

Where  a  power  of  appointment  is  executed, 
-creditors  of  the  donee  can  claim  the  appointed 
estate  only  to  the  extent  that  the  donee's  own 
estate  is  insufficient  to  satisfy  their  demands. 

'6.  Powers  ^=>26— Creditors  have  no  redress 
when  donee  does  not  execute  power. 

Creditors  of  one  having  a  power  of  ap- 
■pointment  have  no  redress  in  case  of  the 
donee's  failure  to  execute  the  power. 

7.  Exeoutors  and  administrators  ^=945— Prop- 
erty held  under  power  of  appointment  not  sub- 
ject to  distribution  as  part  of  donee's  estate. 

Whether  a  power  of  appointment  be  or  be 
•not  exercised,  the  property  that  was  subject  to 
■appointment  is  not  subject  to  distribution  as 
part  of  the  donee's  estate,  but,  if  there  be  no 
•appointment,  passes  according  to  the  disposi- 
tion of  the  donor,  and,  if  there  be  an  appoint- 
ment to  volunteers,  goes  to   such  appointees 
subject  to  whatever  rights  creditors  have. 
•6.  Internal  revenue  ^=s>8— Transfer  under  pow- 
er of  appointment  not  taxable. 

Property  passing  under  a  testamentary  ex- 
•ecution  of  a  general  power  of  appointment  cre- 


ated prior  to  Revenue  Act  1916  was  not  taxa- 
ble either  under  section  202,  d.  "a"  (Comp. 
St.  I  6336%c),  as  property  in  which  the  dece- 
dent had  an  interest  and  which  was  subject  to 
the  payment  of  debts  and  expenses  of  admin- 
istration and  subject  to  distribution  as  part 
of  his  estate,  or  under  clause  "b"  as  property 
in  which  the  decedent  had  an  interest  and  which 
was  transferred  by  him  in  contemplation  of 
death,  etc. 

9.  Internal  revenne  ^=»8  *  Express  provision 
taxing  transfer  held  te  Indicate  denbt  as  te 
taxability  under  prior  act 

The  insertion  in  Act  Feb.  24,  1919,  of  the 
provision  not  contained  in  Revenoe  Act  Sept. 
8,  1916,  imposing  a  tax  on  property  passing 
under  a  general  power  of  appointment  exer- 
cised by  a  decedent,  indicates  that  Congress  at 
least  was  doubtful  whether  the  previous  act 
included  property  passing  by  appointment. 

Appeal  from  the  Court  of  Claims. 

Suit  by  Stanley  Field,  as  executor  of  Kate 
Field,  deceased,  against  the  United  States. 
From  a  judgment  for  the  claimant*  the  Unit- 
ed States  appeals.    Affirmed. 
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*Mr.  Assistant  Attorney  General  Davis  and 
Mr.  Solicitor  General  Frierson,  for  tlie  Unit- 
ed States. 

•8S9 

*Mr.  John  P.  Wilson,  of  Chicago,  HL,  for 
appellee. 

Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

This  is  an  a];)peal  from  a  judgm^it  of  the 
Court  of  Claims  sustaining  a  claim  for  re- 
fund of  an  estate  tax  exacted  under  title  2 
of  Revenue  Act  Sept.  8,  1916,  c.  463,  39  Stat 
756,  777  (Comp.  St  SS  6336^a-6336%m),  as 
amended  by  Act  March  3,  1917,  c.  159,  39 
Stat  1000,  1002.  It  presents  the  question 
whether  the  act  taxed  a  certain  interest  that 
passed  under  testamentary  execution  of  a 
general  power  of  appointment  created  prior, 
but  executed  subsequent,  to  its  passage. 

The  facts  are  as  follows:  Joseph  N.  £*ield, 
a  citizen  and  resident  of  Illinois,  died  April 
29,  1914,  leaving  a  will  which  was  duly  ad- 
mitted to  probate  in  that  state,  and  by  which 
he  gave  the  residue  of  his  estate,  after  pay- 
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ment  of  certain  ^legacies,  to  trustees,  with 
provision  that  one-third  of  it  should  be  set 
apart  and  held  as  a  separate  trust  fund  for 
the  benefit  of  his  wife,  Kate  Field,  the  net  in- 
come to  be  paid  to  her  during  life,  and  from 
and  after  her  death  the  net  income  of  one- 
half  of  said  share  of  the  trust  estate  to  be 
paid  to  such  persons  and  in  such  shares  as 
she  should  appoint  by  last  will  and  testa- 
ment The  trust  was  to  continue  until  the 
death  of  the  last  surviving  grandchild  of  the 
testator  who  was  living  at  the  time  of  his 
death,  and  at  its  termination  the  undistrib- 
uted estate  was  to  be  divided  among  named 
beneficiaries  or  their  issue,  per  stirpes,  in 
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proportions  specified.    Kate  Field  died  April  |  was  construed  by  tbe  Treasury  Department, 

in  U.  S.  Internal  Revenue  Regulations  No. 
37,  relating  to  Estate  Taxes,  Revised  May, 
1917,  art  XI,  as  follows: 

'Troperty  passing  under  a  general  power  of 
appointment  is  to  be  included  as  a  portion  of 
the  gross  estate  of  a  decedent  appointor." 


29,  1917,  a  resident  of  Illinois,  leaving  a  will 
which  was  duly  probated  In  that  state,  by 
which  she  executed  the  power  of  appoint- 
ment, directing  that  the  Income  to  which  the 
power  related  should  be  paid  in  equal  shares 
to  her  children  surviving  at  the  date  of  the 
respective  payments,  the  issue  of  any  de- 
ceased child  to  stand  in  the  place  of  such  de- 
ceased child.  The  collector  of  internal  rev- 
enue, assuming  to  act  under  the  Revenue  Act 
of  1916,  as  amended,  and  regulations  Issued 
by  the  Commissioner  of  Internal  Revenue,  in- 
cluded as  a  part  of  the  gross  estate  of  Kate 
Field  the  appointed  estate  passing  under  her 
execution  of  the  power,  and  proceeded  to 
assess  and  collect  an  estate  tax  based  upon 
the  net  value  thereof,  and  amounting  to 
$121,059.60.  Her  executor,  having  paid  the 
tax  under  protest,  and  having  made  a  claim 
for  refund  which  was  considered  and  reject- 
ed by  the  CJommlssloner  of  Internal  Revenue, 
brought  this  suit  and  recovered  Judgment, 
from  which  the  United  States  appeals. 

The  Revenue  Act  of  1916,  In  section  201  (39 
Stat.  777),  imposes  a  tax  equal  to  specified 
percentages  of  the  value  of  the  net  estate 
'Hipon  the  transfer  of  the  net  estate  of  every 
decedent  dying  after  the  passage  of  this  act" 
By  aection  203  (page  778)  the  value  of  the  net 
estate  Is  to  be  determined  by  subtracting 
from  the  value  of  the  gross  estate  certain 

^specified  deductions.  The  gross  estate  Is  to 
be  valued  as  follows: 

"Sec  202.  That  the  value  of  the  gross  estate 


[1]  No  question  being  suggested  as  to  the 

•262 

power  of  Congress  *to  impose  a  tax  upon  the 
passing  of  property  under  testamentary  ex- 
ecution of  a  power  of  appointment  created  be- 
fore, but  executed  after,  the  passage  of  the 
taxing  act  (see  Chanler  v.  Kelsey,  205  U.  S. 
466,  473,  478,  479,  27  Sup.  Ct  550,  51  L.  Ed. 
882;  Knowlton  v.  Moore,  178  U.  S.  41,  56- 
61,  20  Sup.  Ct.  747,  44  L.  Ed.  969),  the  case 
Involves  merely  a  question  of  the  construc- 
tion of  the  act  Applying  the  accepted  canon 
that  the  provisions  of  such  acts  are  not 
to  be  extended  by  implication  (Ck>uld  v. 
Gould,  245  U.  S.  151,  153,  38  Sup.  Ct  53,  62 
L.  Ed.  211),  we  are  constrained  to  the  view- 
notwithstanding  the  administrative  construc- 
tion adopted  by  the  Treasury  Department — 
that  the  Revenue  Act  of  1916  did  not  Impose 
an  estate  tax  upon  property  passing  under 
a  testamentary  execution  of  a  general  power 
of  appointment 

The  government  seeks  to  sustain  the  tax 
under  both  clauses  above  quoted  from  sec- 
tion 202. 

[2]  The  conditions  expressed  in  clause  (a) 
are  to  the  effect  that  the  taxable  estate  must 
be  (1)  an  interest  of  the  decedent  at  the  time 
of  his  death,  (2)  which  after  his  death  Is  sub- 


of  the  decedent  shall  be  determined  by  including  j  j^  ^^  ^he  payment  of  the  charges  against 
the  value  at  the  time  of  his  death  of  all  prop-  ^  ^^  ^  ^he  expenses  of  its  admlnls- 
erty,  real  or  personal,  tangible  or  Intangible,  x^„«^«  .„^  «,v  ,.  ^mL^  ♦y.  ^i««^k«ft»»  «- 
wherever  situated:  tration,  and  (3)  Is  subject  to  distribution  as 

"(a)  To  the  extent  of  tbe  interest  therehi  of !  P*^  ^'  ^^  estate.    These  conditions  are  ex- 
the  decedent  at  the  time  of  his  death  which  pressed  conjunctively;    and  It  would  be  In- 


after  his  death  is  subject  to  tbe  payment  of 
the  charges  against  his  estate  and  the  expenses 
of  its  administration  and  is  subject  to  distribu- 
tion as  part  of  his  estate. 

''(b)  To  the  extent  of  any  interest  therein 
of  which  the  decedent  has  at  any  time  made  a 
transfer,  or  with  respect  to  which  he  has  cre- 
ated a  trust,  in  contemplation  of  or  intended  to 


admissible,  In  construing  a  taxing  act,  to 
read  them  as  If  prescribed  disjunctively. 
Hence,  unless  the  appointed  Interest  fulfilled 
all  three  conditions,  It  was  not  taxable  under 
this  clause. 

The  chief  reliance  of  the  government  is  up- 
on the  rule,  well  established  In  England  and 


take  eifect  in  possession  or  enjoyment  at  or   followed  generally,  but  not  universally.   In 
after  his  death,  except  in  case  of  a  bona  fide   ^^^  country,  that  where  one  has  a  general 


sale  for  a  fair  consideration  in  money  or  mon- 
ey's worth.  Any  transfer  of  a  material  part  of 
his  property  in  the  nature  of  a  final  disposition 
or  distribution  thereof,  made  by  the  decedent 
within  two  years  prior  to  liis  death  without 
such  a  consideration,  shall,  unless  shown  to  the 
contrary,  be  deemed  to  have  been  made  in  con- 
templation of  death  within  the  meaning  of  this 
title.    •    •    ♦•• 

The  amendment  of  March  3,  1917  (39  Stat 
1002\  pertains  merely  to  the  rates,  and  need 
not  be  further  considered.^ 

The   provision   quoted   from    section    202 

^The  act  was  further  amended  October  8,  1917 
<cbapter  63.  40  Stat.  300,  824) ;  superseded  and  re- 
pealed by  act  of  February  24,  1919  (chapter  18,  40 
8Ut  1067.  1096,  1149). 

41  Sup.Ot.— 17 


power  of  appointment  either  by  deed  or  by 
will,  and  executes  the  power,  equity  will  re- 
gard the  property  appointed  as  part  of  his 
assets  for  the  payment  of  his  creditors  In 
preference  to  the  claims  of  his  voluntary  ap- 
pointees. See  Brandies  v.  Cochrane,  112  U. 
S.  344,  352,  5  Sup.  Ct.  194,  28  L.  Ed.  760. 

•The  English  cases  are  fully  reviewed  by 
the  House  of  Lords  in  O'Orady  v.  Wllmot 
[1916]  2  A.  C.  231,  246,  et  seq.  lUustratlve 
cases  in  the  American  courts  are  Johnson  v, 
Cushing,  15  N.  H.  298,  307,  41  Am.  Dec.  694 ; 
Rogers  v.  Hinton,  62  N.  C.  101,  105;  CUpp 
V.  Ingraham,  126  Mass.  200,  202 ;  Knowles  v. 
Dodge,  1  Mackey  (D.  C.)  66,  72;  Freeman's 
Adm*r  v.  Butters,  94  Va.  406, 411, 26  S.  B.  846; 
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Tallmadge  v.  SlU,  21  Barb.  (N.  T.)  34,  51,  et 
seq.;  contra,  per  Gibson,  G.  J.,  in  Goramon- 
wealth  V.  Duffleld,  12  Pa.  277,  279-281; 
Pearce  v.  Lederer  (D.  C.)  262  Fed.  993,  af- 
flnrted  I/ederer  v.  Pearce  (G.  G.  A.)  266  Fed. 
497. 

It  is  tacitly  admitted  that  the  rule  obtains 
in  Illinois,  and  we  shall  so  assume. 

[3]  But  the  existence  of  the  power  does 
not  of  itself  Test  any  estate  in  the  donee. 
Collins  V.  Wickwire,  162  Mass.  143,  144,  38 
N.  E.  365 ;  Keays  v.  Blinn,  234  111.  121,  124, 
84  N.  E.  628,  14  Ann.  Gas.  87;  Walker  v. 
Treasurer,  etc.,  221  Mass.  600,  602,  603,  109 
N.  E.  647;  Shattuck  v.  Burrage,  229  Mass. 
448,  451,  118  N.  E.  889.  See  Garver  v.  Jack- 
son, 4  Pet  1,  93,  7  L.  Ed.  761. 

[4]  Where  the  donee  dies  indebted,  having 
executed  the  power  in  favor  of  volunteers, 
the  appointed  property  is  treated  as  equi- 
table, not  legal  assets  of  his  estate  (Glapp  v. 
Ingraham,  126  Mass.  200,  203 ;  Patterson  Go. 
V.  Lawrence,  83  Ga.  703,  707,  10  S.  E.  355,  7 
L.  R.  A.  143),  and  (in  the  absence  of  statute), 
if  it  passes  to  the  executor  at  all,  it  does  so, 
.lot  by  virtue  of  his  office,  but  as  a  matter 
of  convenience,  and  because  he  represents 
the  rights  of  creditors  (O'Grady  v.  Wilmot, 
[1916]  2  A.  G.  231,  248-257 ;  Smith  v.  Garey, 
22  N.  G.  42,  49;  Olney  v.  Balch,  154  Mass. 
318,  322,  28  N.  E.  258 ;  Emmons  v.  Shaw,  171 
Mass.  410,  411,  50  N.  E.  1033 ;  Hill  v.  Treas- 
urer, etc.,  229  Mass.  474,  477,  118  N.  E.  891, 
L.  R.  A.  1918D,  337). 

[5]  Where  the  power  is  executed,  creditors 
of  the  donee  can  lay  claim  to  the  appointed 
estate  only  to  the  extent  that  the  donee's 
own  estate  is  insufficient  to  satisfy  their  de- 
mands.   Patterson  Go.  V  Lawrence,  83  Ga.  703, 
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708,  10  S.  E.  355,  7  L.  R.  A.  143 ;  ♦Walker  v. 
Treasurer,  etc.,  221  Mass.  600,  602,  603,  109 
N.  E.  647;  Shattuck  v.  Burrage,  229  Mass. 
#48,  452,  118  N.  E.  889. 

[6]  It  is  settled  that  (in  the  absence  of 
statute)  creditors  have  no  redress  in  case  of 
a  failure  to  execute  the  power.  Holmes  v. 
Coghill,  7  Ves.  499,  507,  affirmed  12  Ves.  206, 
214-215;  Oilman  v.  Bell.  99  111.  144,  150; 
Duncanson  v.  Manson,  3  App.  D.  0.  260,  273. 

[7]  And,  whether  the  power  be  or  be  not 
exercised,  the  property  that  was  subject  to 
appointment  is  not  subject  to  distribution  as 
part  of  the  estate  of  the  donee.  If  there  be 
no  appointment,  it  goes  according  to  the  dis- 
position of  the  donor.  If  there  be  an  ap- 
pointment to  volunteers,  then,  subject  to 
whatever  charge  creditors  may  have  against 
It,  it  goes  not  to  the  next  of  kin  or  the  leg- 
atees of  the  donee,  but  to  his  appointees  un- 
der the  power. 

[8]  It  follows  that  the  interest  in  question, 
not  having  been  property  of  Mrs.  Field  at  the 


time  of  her  death,  nor  subject  to  distribution 
as  part  of  her  estate,  was  not  taxable  under 
clause  (a). 

We  deem  it  equally  clear  that  it  was  not 
within  clause  (b).  That  clause  is  the  com- 
plement of  (a),  and  is  aptly  descriptive  of 
a  transfer  of  an  interest  in  decedent's  own 
property  in  his  lifetime,  intended  to  take 
effect  at  or  after  his  death.  It  cannot,  with- 
out undue  laxity  of  construction,  be  made 
to  cover  a  transfer  resulting  from  a  testa- 
mentary execution  by  decedent  of  a  power  of 
appointment  over  property  not  his  own. 

[9]  It  would  have  been  easy  for  Gongress 
to  express  a  purpose  to  tax  property  passing 
under  a  general  power  of  appointment  ex- 
ercised by  a  decedent  had  such  a  purpose  ex- 
isted; and  none  was  expressed  in  the  act 
under  consideration.  In  that  of  February  24, 
1919,  which  took  its  place,  the  section  pro- 
viding how  the  value  of  the  gross  estate  of 
the  decedent  shall  be  determined  contains  a 
clause  precisely  to  the  point  (section  402  [e], 
40  Stat.  1097): 

*^o  the  extent  of  any  property  passing  un- 
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der  a  general  power  of  *  appointment  exercised 
by  the  decedent  (1)  by  will,  or  (2)  by  deed  ex- 
ecuted in  contemplation  of,  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after, 
his  death,  except,"  etc. 

Its  insertion  indicates  that  Gongress  at 
least  was  doubtful  whether  the  previous  Act 
included  property  passing  by  appointment. 
See  Matter  of  Miller,  110  N.  Y.  216,  222,  18 
N.  E.  139 ;  Matter  of  Harbeck,  161  N.  Y.  211, 
217,  218,  55  N.  E.  850 ;  United  States  ▼.  Ba- 
shaw, 60  Fed.  749,  754,  1  G.  G.  A.  653.  The 
government  contends  that  the  amendment 
was  made  for  the  purpose  of  clarifying  rath- 
er than  extending  the  law  as  it  stood,  and 
cites  a  statement  to  that  effect  In  the  Report 
of  the  House  Gommittee  on  Ways  and  Means 
(House  Doc.  No.  1267.  p.  101,  65th  Gong.,  2d 
Sess.).  It  is  evident,  however,  that  this  state- 
ment was  based  upon  the  interpretation  of 
the  act  of  1916  adopted  by  the  Treasury  De- 
partment. The  same  report  proceeded  to  de- 
clare (page  102)  that  "the  absence  of  a  pro- 
vision including  property  transferred  by  pow- 
er of  appointment  makes  it  possible,  by  re- 
sorting to  the  creation  of  such  a  power,  to 
effect  two  transfers  of  an  estate  with  the 
payment  of  only  one  tax" ;  and  this,  togeth- 
er with  the  fact  that  the  committee  proposed 
that  the  law  be  amended,  shows  that  the 
Treasury  construction  was  not  treated  as  a 
safe  reliance. 

The  tax  in  question  being  unsupported  by 
the  taxing  act,  the  Gourt  of  Glaims  was  right 
in  awarding  reimbursement. 

Judgment  affirmed. 
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NEW    ORLEANS    LAND    CO.    v.    LEADER 
REALTY  CO.,  Limited. 

(Argued  Jan.  18, 1921.    Decided  Feb.  28, 1921.) 

No.  152. 

1.  Judicial  ealee  ^s»48— Pereoae  act  partiee 
act  ooaoluded. 

A  gale  of  real  estate  under  Judicial  pro- 
ceedings concludes  no  one  who  is  not  in  some 
form  a  party  to  the  proceedings. 

2.  Jodgmeat  ^=>243~la  salt  for  sale  of  iaad 
held  by  city  to  seouro  warraats,  rights  of 
third  parties  caaaot  be  adjudicated. 

A  suit  by  one  recovering  judgment  on 
drainage  warrants  seeking  a  sale  of  land  held 
by  a  city  as  trustee  to  secure  such  warrants 
was  not  a  proceeding  in  rem  to  which  all  per- 
sons having  an  interest  in  the  land  were  deem- 
ed parties  with  the  right  to  intervene,  and 
rights  of  third  parties  were  not  subject  to  ad- 
judication therein. 

3.  Courts  «s»264(5)— Suit  to  rastrala  oaforoe- 
Bioat  of  state  court  Judgmoat  lield  act  aacil- 
iary  to  former  suit 

Where,  in  a  suit  brought  for  that  purpose 
in  a  federal  court,  land  was  sold  in  satisfac- 
tion of  a  judgment  on  drainage  warrants  for 
which  it  was  held  by  a  trustee  as  security,  and 
thereafter  one  claiming  a  superior  title  obtain- 
ed a  favorable  judgment  in  the  state  court,  a 
suit  to  restrain  the  enforcement  of  such  judg- 
ment was  not  within  the  jurisdiction  of  the 
federal  courts  as  ancillary  to  the  former  suit, 
as  the  action  of  the  state  court  did  not  inter- 
fere with  anything  done  in  the  federal  court, 
and  the  relief  sought  was  not  necessary  to 
protect  or  render  eifectual  the  former  decree. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Loui- 
siana. 

Suit  by  the  New  Orleans  Land  Ck>mpany 
against  the  Leader  Realty  Company,  Limit- 
ed. From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 

Messrs.  Charles  Louque  and  W.  O.  Hart, 
both  of  New  Orleans,  La.,  for  appellant 

Messrs.  William  Winans  Wall  and  Gustavo 
Lemle,  both  of  New  Orleans,  La.,  for  appel- 
lee. 
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♦Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

Having  recovered  a  judgment  upon  certain 
drainage  warrants  issued  under  Act  La.  No. 
30  of  1871,  James  W.  Peake,  of  New  Yorlt, 
instituted  a  second  suit  in  the  United  States 
Circuit  Court,  Eastern  District  of  Louisiana, 
May  30,  1891,  against  New  Orleans,  seeking 


sale  of  land  which  that  city  held  as  trustee 
to  secure  all  such  warrants.  See  Peake  v. 
New  Orleans  (1891)  139  U.  S.  342,  11  Sup.  Ct 
541,  35  L.  Ed.  131.  Neither  the  appellee  nor 
any  of  its  predecessors  in  interest  was  party 
to  the  proceeding.  By  direction  of  the  court 
a  duly  appointed  receiver  sold  the  land,  Jan- 
uary 15,  1892,  to  Dr.  Gaudet,  who  shortly 
thereafter  transferred  it  to  appellant,  a  Loui- 
siana corporation,  which  took  immediate  pos- 
session. 

Setting  up  superior  title  to  some  of  the  land 
under  patent  from  the  state  issued  June  8, 
1874,  appellee,  also  a  Louisiana  corporation, 
brought  suit  against  appellant  in  the  state 
court  December  8,  1909,  and  obtained  a  fa- 
vorable judgment,  afterwards  affirmed  by  the 
Supreme  Court  Leader  Realty  Co.  v.  New 
Orleans  Land  Co.,  142  La.  169,  76  South.  599. 
Thereupon  appellant  began  this  proceeding 
to  restrain  enforcement  of  the  judgment  of 
the  state  court  or  interference  with  its  pos- 
session, and  alleged  that  the  District  Court's 
jurisdiction  was  invoked  solely  in  aid  of  the 
decree  for  sale  in  Peake  v.  New  Orleans.  No 
diversity  of  citizenship  existed,  and,  deem* 
ing  the  bill  not  ancillary,  but  original,  the 
court  below  dismissed  it  for  want  of  juris- 
diction. 

[1-8]  "The  rule  is  weU  setUed  that  a  sale 
of  real  estate  under  judicial  proceedings  con- 
cludes no  one  who  is  not  in  some  form  a  par- 
ty to  such  proceedings.**  Pittsburgh,  etc.. 
Ry.  V.  Loan&  Trust  Ca,  172  U.  S.  493,  615, 
19  Sup.  Ct  238,  246  (43  L.  Ed.  628).  aearl^ 
Peake  v.  New  Orleans  (1891)  was  not  a  pro- 
ceeding in  rem  to  which  ail  persons  having 
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an  interest  in  the  land  *were  deemed  parties 
with  the  right  to  intervene.  Its  only  purpose 
was  to  secure  sale  and  transfer  of  such  right 
and  title  as  the  city  held.  Rights  of  third 
parties  were  not  subject  to  adjudication 
therein.  High  on  Receivers  (4th  Ed.)  1 199a. 
The  subsequent  action  by  the  state  court  did 
not  interfere  with  anything  done  by  the  fed- 
eral court  (Dupasseur  v.  Rocherau,  21  Wall. 
130,  136.  137,  22  L.  Ed.  688),  and  the  relief 
now  sought  by  appellant  is  not  necessary  to 
protect  or  render  effectual  any  former  decree 
(Julian  V.  Central  Trust  Co.,  193  U.  S.  93,  24 
Sup.  Ct  399,  48  L.  Ed.  629,  and  similar  cases 
are  not  pertinent).  Their  purpose  was  to 
protect  or  enforce  some  right  theretofore 
duly  adjudicated,  .while  here  the  defendant'? 
claim  in  no  way  conflicts  with  any  right  aris- 
ing under  the  former  adjudication,  and  noth- 
ing is  required  in  order  to  render  that  effec- 
tual. 
The  decree  below  is  affirmed. 
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UNITED  STATES  v.  RUSSELL. 

(Argued    Jon.    17,    1921.    Decided     Feb.    28, 

1921.) 

No.  143. 

i.  Bribery  ^ssl  (2)— Approach  to  Juror  Is  "od- 
deavor"  to  corrupt  him. 

Within  Criminal  Code,  S  135  (Comp.  St.  | 
10305),  making  it  punishable  to  endeavor  to 
influence  a  petit  juror,  the  use  of  the  word 
"endeavor"  avoids  the  technical  difficulties 
which  would  have  been  involved  by  using  the 
word  "attempt,"  and  defendant,  who  visited 
the  wife  of  a  petit  juror  and  conveyed  to  her 
an  intimation  that  the  juror  would  be  paid  for 
returning  a  verdict  favorable  to  one  accused  of 
an  offense,  was  guilty  of  the  endeavor,  though 
his  acts  had  not  progressed  far  enough  to 
amount  to  an  attempt,  since,  under  the  section, 
it  is  the  endeavor  that  is  punished,  and  not  its 
success. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  En- 
deavor.] 

2.  Bribery  ^=s>6(l)  —Knowledge    person    ap- 
proached was  Juror  not  selected  Is  sufficient 

An  indictment  charging  an  endeavor  to  in- 
fluence a  juror,  contrary  to  Criminal  Code,  | 
135  (Comp.  St.  S  10306),  which  alleged  that  de- 
fendant knew  the  person  to  be  influenced  was 
a  petit  juror  in  the  discharge  of  his  duty,  was 
Buflicient  to  bring  the  charge  within  the  stat- 
ute, though  that  person  had  not  yet  been  se- 
lected and  sworn  as  a  juror. 

In  Error  to  the  District  Court  of  the  Uni^ 
ed  States  for  the  Northern  District  of  Illi- 
nois. 

L.  O.  Rnssell  was  indicted  for  corruptly 
endeavoring  to  Influence  a  petit  juror.  De- 
murrer to  the  Indictment  was  sustained,  and 
the  United  States  brings  error.  Reversed, 
and  cause  remanded. 

Mr.  Assistant  Attorney  General  Stewart, 
for  the  United  States. 
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^Messrs.  Otto  Chrlstensen  and  Seymour 
Stedman,  both  of  Chicago,  111.,  for  defendant 
in  error. 
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Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Review  of  an  indictment  in  two  counts  for 
violation  of  section  135  of  the  Criminal  Code 
of  the  United  States  (Comp.  St  |  10305) 
which  provides  as  follows: 

"Whoever  corruptly,  or  by  threats  or  force, 
or  by  any  threatening  letter  or  communication, 
shall  endeavor  to  influence,  intimidate,  or  im- 
pede any  witness,  in  any  court  of  the  United 
States  or  before  any  United  States  commission- 
er or  officer  acting  as  such  commissioner,  or 
any  grand  or  petit  juror,  or  officer  in  or  of 
any  court  of  the  United  States,  or  officer  who 
may  be  serving  at  any  examination  or  other 
proceeding  before  any  United  States  commis- 
sioner or  officer  acting  as  such  commissioner,  in 
the  discharge  of  his  duty,  or  who  corruptly  or 


by  threats  or  force,  or  by  any  threatening  let- 
ter or  communication,  shall  influence,  obstruct, 
or  impede,  or  endeavor  to  influence,  obstruct, 
or  impede,  the  due  administration  of  justice 
therein,  shall  be  fined  not  more  than  one  thou- 
sand dollars,  or  imprisoned  not  more  than  one 
year,  or  both." 
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♦The  government  does  not  press  the  case  on 
count  2.  It  is  only  necessary,  therefore^  to 
consider  count  1.  It  charges  defendant  with 
unlawfully  and  corruptly  endeavoring  to  in- 
fluence one  William  D.  Russell,  who,  he  well 
knew,  was  a  petit  juror  in  the  court  in  the 
discharge  of  his,  the  Juror's  duty,  and  who 
he  knew  had  been  summoned  as  a  petit  juror 
on  April  3,  1918,  at  which  time  the  trial  of 
William  D.  Haywood  and  others  was  to  begin. 
The  manner  of  the  execution  of  the  violation 
of  the  section  the  indictment  detaiUs  as  fol- 
lows: 

"Endeavoring  to  ascertain  in  advance  of  the 
examination  of  said  William  D.  Russell  in  said 
court  as  to  his  qualifications  to  sit  as  a  petit 
juror  at  said  trial  whether  said  William  D.  Rus- 
sell was  favorably  inclined  towards  said  William 
D.  Haywood  and  his  codefendants,  and  cor- 
ruptly to  induce  said  William  D.  Russell  to  fa- 
vor the  acquittal  of  said  Williaim  D.  Haywood 
and  his  codefendants  in  case  he  should  be  se- 
lected as  a  petit  juror  at  said  trial,  said  L.  C. 
Russell,  on  said  April  1,  1918,  called  at  the 
home  of  said  William  D.  Russell  at  No.  004 
West  Thirty-First  street,  in  said  city  of  Chi- 
cago, and  engaged  Lucy  Russell,  wife  of  said 
William  D.  Russell,  in  a  conversation,  in  the 
course  of  which  said  L.  C.  Russell  told  said 
Lucy  Russell  that  he  represented  said  William 
D.  Haywood  and  his  codefendants  and  request- 
ed her  to  question  her  husband  as  to  bis  atti- 
tude towards  said  William  D.  Haywood  and  his 
codefendants  in  the  matter  of  the  charges  con- 
tained in  said  indictment  and  report  the  result 
of  such  questioning  to  him,  the  said  L.  C.  Rus- 
sell, because,  as  said  L.  C.  Russell  then  and 
there  stated  to  said  Lucy  Russell,  they  (mean- 
ing said  William  D.  Haywood  and  his  codefend- 
ants) did  not  want  to  pay  money  to  any  of  the 
petit  jurors  sitting  at  the  trial  of  said  case  un- 
less they  knew  such  petit  jurors  would  favor 
their  acquittal ;  by  means  of  which  request  and 
statement  said  L.  C.  Rnssell  conveyed  to  Lucy 
Russell,  and  endeavored  to  convey  to  said  Wil- 
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*liam  D.  Russell,  an  offer  to  pay  money  to  said 
William  D.  Russell  in  return  for  his  favoring 
such  acquittal. 


•    *    *  »* 


Defendant  demurred  to  the  indictment  on 
the  ground  that  it  did  not  appear  therefrom 
by  any  sufficient  averment  or  recital  of — 

"jurisdictional  facts  that  any  cause  involving 
any  issue  of  fact  triable  by  a  jury,  was  at  the 
time  in  said  indictment  mentioned,  pending  in 
the  District  Court  of  the  United  States,  or  any 
other  court,  whereby  the  above  named  United 
States  District  Court  does  or  could  acquire  ju- 
risdiction in  the  premises." 

Tlie  enumeration  of  the  deflciencles  of  the 
indictment  may  be  summarized  as  follow*: 
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It  did  not  appear  that  William  D.  Russell 
possessed  the  qualifications  to  act  as  a  Juror ; 
or  had  been  duly  and  regularly  drawn  and 
summoned;  or  had  been  examined  and  ac- 
cepted as  a  Juror  at  the  array ;  it  cannot  be 
ascertained  at  what  time  and  place  the  al- 
lege<l  conversation  was  had;  or  at  what  time 
Lucy  Russell  received  the  impression  of  the 
meaning  of  the  conversation ;  or  that  she  had 
access  to  her  husband  or  had  opportunity, 
or  could  have  communicated  the  conversation 
to  him :  or  that  defendant  knew  she  had  such 
opportunity ;  or  that  William  D.  Russell  was 
a  Juror  in  any  particular  case. 

The  demurrer  was  sustained  and  the  In- 
dictment dismissed.  This  writ  of  error  was 
then  allowed. 

Necessarily,  the  first  impression  of  the  case 
Is  that  defendant  had  some  purpose  in  his 
approach  to  Lucy  Russell  and  in  the  proposi- 
tion he  made  to  her.  What  was  it,  and  how 
far  did  he  execute  it?  Counsel  admits  that 
defendant's  purpose  was  to  "find  out  what  his 
[L.  C.  Russeirs]  attitude  was  towards  the 
defendants  to  be  tried/'  and  that  this  (we 
are  stating  the  effect  of  counsel's  contention) 
was  only  in  preparation  of  a  sinister  purpose, 
that  the  defendants  in  the  case  did  not  wish 
to  undertake,  or,  to  use  the  language  of  the 
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Indictment,  did  *not  "want  to  pay  money  to 
any  of  the  petit  Jurors  sitting  at  the  trial  of 
said  case  unless  they  knew  such  petit  Jurors 
would  favor  their  acquittal" ;  and  this,  coun- 
sel says,  "only  amounted  to  a  solicitation  of 
a  third  person  who  did  not  accept  or  act  in 
furtherance  of  such  solicitation"  and  "could 
be  interpreted  only  ♦  •  •  to  be  prepara- 
tion [italics  counsel's]  for  an  'endeavor'  or 
•attempt*  to  influence  the  Juror,  but  falls  far 
short  of  an  actual  endeavor  to  do  so." 

Counsel  enters  into  quite  a  discussion,  with 
citation  of  cases,  of  the  distinction  between 
preparations  for  an  attempt  and  the  attempt 
itself,  and  charges  that  there  is  a  wide  dif- 
ference between  them. 

[1]  We  think,  however,  that  neither  the 
contention  nor  the  cases  are  pertinent  to  the 
section  under  review  and  upon  which  the 
indictment  was  based.  The  word  of  the  sec- 
tion is  "endeavor,"  and  by  using  it  the  sec- 
tion got  rid  of  the  technicalities  which  might 
be  urged  as  besetting  the  word  "attempt," 
and  it  describes  any  effort  or  essay  to  do  or 
accomplish  the  evil  purpose  that  the  section 
was  enacted  to  prevent  Criminality  does  not 
get  rid  of  Its  evil  quality  by  the  precautions 
it  takes  against  consequences,  personal  or  pe- 
cuniary. It  is  a  somewhat  novel  excuse  to 
urge  that  Russell's  action  was  not  criminal, 
because  he  was  cautious  enough  to  consider 
Its  cost  and  be  sure  of  its  success.  The  sec- 
tion, however,  Is  not  directed  at  success  in 
corrupting  a  Juror,  but  at  the  "endeavor"  to 
do  so.  Experimental  approaches  to  the  cor- 
ruption of  a  Juror  are  the  "endeavor"  of  the 


section.  Guilt  is  incurred  by  the  trial — suc- 
cess may  aggravate;  it  is  not  a  condition 
of  It 

[2]  The  indictment  charges  that  defendant 
knew  that  William  D.  Russell  was  a  petit 
juror  In  the  discharge  of  his  duty  as  such 
Juror,  and  therefore  an  endeavor  to  corrupt- 
ly influence  him  was  within  the  section, 
though  he  was  not  yet  selected  or  sworn. 
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State  V.  Woodson,  43  ♦La.  Ann.  905,  9  South. 
903.  The  court,  hence,  erred  in  sustaining  the 
demurrer  and  dismissing  the  indictment. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  In  conformity  with 
this  opinion. 


(256  n.  8.  298) 
GOULED  V.  UNITED  STATES. 

(Argued  Jan.  4,  1920.    Decided  Feb.  28,  1921.) 

No.  250. 

1.  Searches  and  seizures  ^S97— Witnesses  ^=:» 
293— Provisions  against  unreasonable  search- 
es and  compelling  testimony  liberally  con- 
strued. 

The  provisions  of  Const  Amend.  4,  pro- 
tecting against  unreasonable  searches  and 
seizures,  and  Amendment  5,  providing  that  no 
person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  are  indispen- 
sable to  the  full  enjoyvnent  of  personal  se- 
curity, liberty,  and  private  property,  and  should 
receive  a  liberal  constrnction  to  prevent  an 
encroachment  on  the  rights  secured  by  them. 

2.  Criminal  law  ^=s>69Z  —  Objection  to  seized 
paper  at  trial  held  not  too  late. 

The  rule  of  practice  that  an  objection  first 
made  at  the  trial  to  the  introduction  of  a  paper 
seized  from  defendant  is  too  late  to  be  consid- 
ered does  not  apply  where  the  paper  was  seized 
from  defendant  by  stealth,  and  he  did  not  know 
of  its  seizure  until  it  was  offered  in  evidence 
against  him,  and  in  such  case  the  objection 
should  be  considered. 

3.  Searches  and  seizures  ^s»7  — Secret  search 
after  lawful  entry  Is  illegal. 

The  prohibition  of  Const.  Amend.  4,  against 
unreasonable  searches  and  seizures,  is  violated 
when  a  representative  of  any  branch  or  subdivi- 
sion of  the  government  gains  entrance  to  the 
home  or  office  of  a  person  suspected  of  crime 
by  stealth,  through  social  acquaintance,  or  in 
the  guise  of  a  business  call,  and  subsequently 
maltes  a  secret  search,  in  the  absence  of  the 
suspected  person,  and  seizes  papers  to  be  used 
in  evidence  against  him. 

4.  Criminal  law  ^=:9393(2)— Use  of  paper  se- 
cretly seized  violates  provision  against  com- 
pelling self-Incriminating  testimony. 

The  admission  in  evidence  against  a  defend- 
ant of  a  paper  secretly  seized  from  his  posses- 
sion by  a  representative  of  the  United  States 
government,  in  violation  of  Const  Amend.  4,  is 
contrary  to  Const.  Amend.  5,  providing  that  no 
person  shall  in  any  criminal  case  be  compelled 
to  be  a  witness  against  himself. 
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5.  Searches  and  seizures  ^=»7  —  Lawful  seiz- 
ures are  not  prohibited. 

Const.  Amend.  4,  prohibiting  unreasonable 
searches  and  seizures  without  warrant  issued 
on  probable  cause,  implies  that  search  warrants 
were  in  familiar  use  when  the  Constitution  was 
adopted,  and  that  when  issued  upon  probable 
cause  properly  supported  and  particularly  de- 
scribing the  place  to  be  searched  and  the  per- 
sons or  things  to  be  seized,  are  not  to  be  re- 
garded as  unreasonable,  and  are  not  prohibited 
by  the  amendment 

6.  Searches  and  seizures  ^s»\  —  Seizure  of 
property  must  be  based  on  right  additional  to 
use  as  evidence. 

Search  warrants  may  not  be  used  as  the 
means  of  gaining  access  to  a  man's  house  or 
office  and  papers,  solely  to  secure  evidence  to 
be  used  against  him  in  a  criminal  or  penal  pro- 
ceeding, but  may  be  resorted  to  only  when  a 
primary  right  to  such  search  and  seizure  may 
be  found  in  the  interest  which  the  public  or 
complainant  may  have  hi  the  property  to  be 
seized,  or  when  a  valid  exercise  of  the  police 
power  renders  possession  of  the  property  by 
accused  unlawful. 

7.  Searches  and  seizures  ^s>\  —  Public  may 
have  Interest  la  contract  to  defraud  govern- 
ment, Justifying  seizure. 

There  la  no  special  sanctity  in  papers,  as 
distinguished  from  other  forms  of  property, 
which  renders  them  immune  from  search  and 
seizure,  and  contracts  may  be  so  used  as  in- 
struments or  agencies  for  perpetrating  frauds 
upon  the  government  as  to  give  the  public  an 
interest  in  theim,  which  would  justify  the  search 
for  and  seizure  of  them  under  a  properly  is- 
sued search  warrant  for  the  purpose  of  pre- 
venting further  frauds. 

8.  Searches  and  seizures  ^=»i  —  Want  of  pe- 
cuniary value  does  not  Justify  seizure. 

The  fact  that  papers  seized  from  defend- 
ant possessed  no  pecuniary  value,  and  were  of 
value  as  evidence  only,  is  of  no  significance  in 
determining  whether  they  may  be  seized  under 
a  proper  search  warrant 

9.  Searches  and  seizures  ^=» I— Public  held  to 
have  no  right  to  seized  papers. 

The  public  or  the  government  could  have  no 
interest  in  an  unexecuted  form  of  contract  with 
a  stranger  to  the  indictment,  in  a  bill  by  an 
attorney  for  legal  services  to  defendant,  or  in 
an  executed  contract  with  a  stranger  to  the 
indictment,  which  was  said  to  possess  no  value, 
except  as  evidence,  and  therefore  such  papers 
could  not  be  legally  seized,  even  under  proper 
search  warrant. 

10.  Criminal  law  ^=s>393(2)— Admission  of  pa- 
pers unlawfully  seized  from  defendant  com- 
pels testimony. 

The  use  in  evidence  of  papers  seized  in  a 
search  unconstitutional  under  Const  Amend. 
4,  is  in  effect  to  compel  defendant  to  become  a 
witness  against  himself  contrary  to  Amend- 
ment 5. 


11.  Criminal  law  ^=s>386  —  Property  lawfully 
seized  may  be  used  in  prosecution  for  different 
offense. 

Property  lawfully  seized  from  defendant's 
possession  under  a  proper  search  warrant  can 
be  used  against  defendant  in  a  prosecution  for 
an  offense  different  than  that  alleged  in  the 
affidavit  on  which  the  warrant  was  issued. 

12.  Criminal  law  ^=>695!/2»  New,  vol.  17  Key- 
No.  Series— Court  should  re-examine  at  trial 
government's  right  to  possession  of  papers. 

The  rule  that  courts  in  criminal  trials  will 
not  pause  to  determine  how  the  possession  of 
evidence  tendered  has  been  obtained  la  a  rule 
of  practice,  which  must  not  be  allowed  to  pre- 
vail over  a  constitutional  right,  so  that  after  a 
motion  by  defendant  for  return  of  papers  as 
unlawfully  seized  had  been  denied  before  trial, 
a  different  judge  presiding  at  the  trial  should 
re-examine  the  question  on  objection  of  de- 
fendant to  the  introduction  of  the  papers  in 
evidence  against  him. 

On  a  Certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit 

Felix  Gouled  was  convicted  of  conspiracy, 
and  he  prosecuted  error  to  the  Circuit  Court 
of  Appeabs,  which  certified  to  the  Supreme 
Court  six  Questions,  264  Fed.  839.  Queationa 
answered  in  the  affirmative. 

^Messrs.  Charles  E.  Hughes  and  Martin 
W.  Littleton,  both  of  New  York  City,  for 
Gouled. 

Mr.  Solicitor  General  Frierson,  for  the 
United  States. 
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*Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court 

In  a  Joint  indictment  the  plaintiff  in  error, 
Gouled,  one  Vaughan,  an  officer  of  the  United 
States  Army,  and  a  third,  an  attorney  at 
law,  were  charged  in  the  first  count  with 
being  parties  to  a  conspiracy  to  defraud  the 
United  States,  in  violation  of  section  37  of 
the  federal  Criminal  Code  (Comp.  St  (  10201), 
and,  in  the  second  count,  with  having  used 
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the  mails  to  ^promote  a  scheme  to  defraud 
the  United  States,  in  violation  of  section  215 
of  that  Code  (section  10384).  Vaughan  plead- 
ed guilty,  the  attorney  was  acquitted,  and 
Gouled,  whom  we  shall  refer  to  as  the  de- 
fendant, was  convicted,  and  thereupon  prose- 
cuted error  to  the  Circuit  Court  of  Appeals, 
which  certifies  to  this  court  six  questions 
which  we  are  to  consider. 

Of  these  questions,  the  first  two  relate  to 
the  admission  in  evidence  of  a  paper  surrepti- 
tiously taken  from  the  office  of  the  defend- 
ant by  one  acting  under  direction  of  officers 
of  the  Intelligence  Department  of  the  Army 
of  the  United  States,  and  the  remaining  four 
relate  to  papers  taken  from  defendant's  of- 
fice under  two  search  warrants,  issued  pur- 
suant to  the  Act  of  June  15,  1917  (40  Stat 
217,   228    [Ck>mp.   St   1918,   Ck)mp.   St   Ann. 
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Supp.  1919,  |§  10496%a-l<>49e%vl).  It  was 
objected  on  the  trial,  and  Is  here  Insisted 
upon,  that  it  was  error  to  admit  these  pa- 
pers in  evidence  because  possession  of  them 
was  obtained  by  violating  the  rights  secured 
to  the  defendant  by  the  Fourth  and  Fifth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States. 

The  Fourth  Amendment  reads: 

The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrant  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be 
seized." 

The  part  of  the  Fifth  Amendment  here 
involved  reads: 

"No  person  •  ♦  •  shall  be  compelled  In 
any  criiminal  case  to  be  a  witness  against  him- 
self." 

[1]  It  would  not  be  possible  to  add  to  the 
emphasis  with  which  the  framers  of  our 
Constitution  and  this  court  (in  Boyd  v. 
United  States,  116  U.  S.  616,  6  Sup.  Ct.  524, 
29  L.  Ed.  746,  in  Weeks  v.  United  States,  232 
U.  S.  883,  34  Sup.  Ct.  341,  58  L.  Ed.  652,  L. 
B.  A.  1915B,  834,  Ann  Cas.  1915C,  1177,  and 
in  Silverthome  Lumber  Ca  v.  United  States, 
251  U.  S.  385,  40  Sup.  Ct  182,  64  L.  Ed.  319) 
have  declared  the  importance  to  political 
liberty  and  to  the  welfare  of  our  country 
of  the  due  observance  of  the  rights  guaran- 
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teed  under  the  Consti^tution  by  these  two 
amendments.  The  efTect  of  the  decisions 
cited  is:  That  such  rights  are  declared  to 
be  indispensable  to  the  "full  enjoyment  of 
personal  security,  personal  liberty  and  pri- 
vate property" ;  that  they  are  to  be  regarded 
as  of  the  very  essence  of  constitutional  liber- 
ty; and  that  the  guaranty  of  them  is  as 
important  and  as  imperative  as  are  the  guar- 
anties of  the  other  fundamental  rights  of 
the  individual  citizen— the  right  to  trial  by 
Jury,  to  the  writ  of  habeas  corpus,  and  to 
due  process  of  law.  It  has  been  repeatedly 
decided  that  these  amendments  should  re- 
ceive a  liberal  construction,  so  as  to  prevent 
stealthy  encroachment  upon  or  "gradual  de- 
preciation" of  the  rights  secured  by  them, 
by  imperceptible  practice  of  courts  or  by 
well-intentioned,  but  mistakenly  overzealous, 
executive  officers. 

In  the  spirit  of  these  decisions  we  must 
deal  with  the  questions  before  us. 

The  facts  derived  from  the  certificate, 
essential  to  be  considered  in  answering  the 
first  two  questions,  are:  That  in  January, 
1918,  it  was  suspected  that  the  defendant, 
Gouled,  and  Vaughan  were  conspiring  to  de- 
fraud the  government  through  contracts  with 
it  for  clothing  and  equipment;  that  one 
Cohen,  a  private  in  the  Army,  attached  to 
the  Intelligence  Department,  and  a  business 
acquaintance  of  defendant  Gouled,  under  di- 


rection of  his  superior  officers,  pretending  to 
make  a  friendly  call  upon  the  defendant 
gained  admission  to  his  office  and  in  hift 
absence,  without  warrant  of  any  character, 
seized  and  carried  away  several  documents; 
that  one  of  these  papers,  described  as  "of 
evidential  value  only"  and  belonging  to  Goul- 
ed,  was  subsequently  delivered  to  the  United 
States  District  Attorney,  and  was  by  him  in- 
troduced in  evidence  ovei  the  objection  of 
the  defendant  that  possession  of  it  was  ob 
tained  by  a  violation  of  the  Fourth  or  Fifth 
Amendment  to  the  Constitution;  and  that 
the  defendant  did  not  know  that  Cohen  had 
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carried  away  any  of  his  papers  until  *he  ap- 
peared on  the  witness  stand  and  detailed  the 
facts  with  respect  thereto  as  we  have  stated 
them,  when,  necessarily,  objection  was  first 
made  to  the  admission  of  the  paper  in 
evidence. 

Out  of  these  facts  arise  the  first  two 
questions,  both  relating  to  the  paper  thus 
seized.    The  first  of  these  is : 

"Is  the  secret  taking,  without  force,  from  the 
house  or  office  of  one  suspected  of  crime,  of 
a  paper  belonging  to  him,  of  evidential  value 
only,  by  a  representative  of  any  branch  or  sub- 
division of  the  government  of  the  United  States, 
a  violation  of  the  Fourth  Amendment?" 

The  ground  on  which  the  trial  court  over- 
ruled the  objection  to  this  paper  is  not  stat- 
ed, but  from  the  certificate  and  the  argument 
we  must  infer  that  it  was  admitted,  either 
because  it  appeared  that  the  possession  of  it 
was  obtained  without  the  use  of  force  or  il- 
legal coercion,  or  because  the  objection  to 
it  came  too  late. 

[2]  The  objection  was  not  too  late,  for, 
coming  as  it  did  promptly  upon  the  first 
notice  the  defendant  had  that  the  govern- 
ment was  in  possession  of  the  xmper,  the 
rule  of  practice  relied  upon,  that  such  an 
objection  will  not  be  entertained  unless  made 
before  trial,  was  obviously  inapplicable. 

[3]  The  prohibition  of  the  Fourth  Amend- 
ment is  against  all  unreasonable  searches 
and  seizures  and  if  for  a  government  officer 
to  obtain  entrance  to  a  man's  house  or  office 
by  force  or  by  an  illegal  threat  or  show  of 
force,  amounting  to  coercion,  and  then  to 
search  for  and  seize  his  private  papers  would 
be  an  unreasonable  and  therefore  a  prohibit- 
ed search  and  seizure,  as  it  certainly  would 
be,  it  is  impossible  to  successfully  contend 
that  a  like  search  and  seizure  would  be  a 
reasonable  one  if  only  admission  were  ob- 
tained by  stealth  instead  of  by  force  or  coer- 
cion. The  security  and  privacy  of  the  home 
or  office  and  of  the  papers  of  the  owner 
would  be  as  much  invaded  and  the  search 
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and  ^seizure  would  be  as  much  against  his 
will  in  the  one  case  as  in  the  other,  and  it 
must  therefore  be  regarded  as  equally  in 
violation  of  his  constitutional  rights. 
Without  discussing  them,  we  cannot  doubt 
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that  such  decisions  as  there  are  In  conflict 
with  this  conclusion  are  unsound,  and  that, 
whether  entrance  to  the  home  or  office  of  a 
person  suspected  of  crime  be  obtained  by  a 
representative  of  any  branch  or  subdiyision 
of  the  government  of  the  United  States  by 
stealth,  or  through  social  acquaintance,  or  in 
the  guise  of  a  business  call,  and  whether  the 
owner  be  present  or  not  when  he  enters,  any 
search  and  seizure  subsequently  and  secretly 
made  in  his  absence,  falls  within  the  scope 
of  the  prohibition  of  the  Fourth  Amendment, 
and  therefore  the  answer  to  the  first  question 
must  be  in  the  affirmative. 
[4]  The  second  question  reads : 

"Is  the  admission  of  such  paper  in  evidence 
against  the  same  person  when  indicted  for 
crime  a  violation  of  the  Fifth  Amendment?" 

Upon  authority  of  the  Boyd  Case,  supra, 
this  second  question  must  also  be  answered 
in  the  affirmative.  In  practice  the  result  is 
the  same  to  one  accused  of  crime,  whether 
he  be  obliged  to  supply  evidence  against  him- 
self or  whether  such  evidence  be  obtained  by 
an  illegal  search  of  his  premises  and  seizure 
of  his  private  papers.  In  either  case  he  is 
the  unwilling  source  of  the  evidence,  and  the 
Fifth  Amendment  forbids  that  he  shall  be 
compelled  to  be  a  witness  against  himself  in 
a  criminal  case. 

The  remaining  four  questions  relate  to 
three  other  papers  which  were  admitted  in 
evidence  on  the  trial  over  the  same  constitu- 
tional objections  as  were  interposed  to  the 
admission  of  the  first  paper.  One  was  an 
unexecuted  form  of  contract  between  the  de- 
fendant and  one  Lavinsky;  another  was  a 
written  contract,  signed  by  the  defendant  and 
one  Steinthal;  and  the  third  was  a  bill  for 
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^disbursements  and  professional  services  ren- 
dered by  the  attorney  at  law  to  the  defendant 
Gtouled. 

Of  these  papers,  the  first  was  seized  in  de- 
fendant's office  under  a  search  warrant  dated 
June  17,  and  the  other  two  under  a  like  war- 
rant dated  July  22, 1018,  each  of  which  was  is- 
sued by  a  United  States  commissioner  on  the 
affidavit  of  an  agent  of  the  Department  of 
Justice.  It  is  certified  that  it  was  averred 
in  the  first  affidavit  that  there  were  in 
Gouled's  office  "certain  property,  to  wit,  cer- 
tain contracts  of  the  said  Felix  Gouled  with 
S.  Lavinsky  which  were  used  as  a  means  of 
committing  a  felony,  to  wit,  •  ♦  ♦  as  a 
means  for  the  bribery  of  a  certain  officer  of 
the  United  States.^'  It  is  also  certified  that 
the  second  affidavit  declared  that  Gouled  had 
at  his  office  "certain  letters,  papers,  docu- 
ments and  writings  which  relate  to  and  have 
been  used  in  the  commission  of  a  felony, 
to  wit,  a  conspiracy  to  defraud  the  United 
States."  Neither  the  affidavits  nor  the  war- 
rants are  given  in  full  in  the  certificate,  but 
no  exception  was  taken  to  the  sufficiency  of 
either. 


After  the  seizure  of  the  papers,  a  Joint 
indictment  was  returned,  as  stated,  against 
Gouled,  Vaughan,  and  the  attorney,  and  be- 
fore trial  a  motion  was  made  by  Gouled 
for  a  return  of  the  papers  seized  under  the 
search  warrants,  which  was  denied,  and 
when  the  motion  was  renewed  at  the  trial, 
but  before  any  evidence  was  introduced,  it 
was  again  denied.  The  denial  of  this  motion 
is  not  assigned  as  error. 

The  contract  of  the  defendant  with  Stein- 
thal, which  was  seized  under  the  warrant,  was 
not  offered  In  evidence  but  a  duplicate  origi- 
nal, obtained  from  Steinthal,  was  admitted 
over  the  objection  that  the  possession  of  the 
seized  original  must  have  suggested  the  exist- 
ence and  the  obtaining  of  the  counterpart, 
and  that  therefore  the  use  of  it  in  evidence 
would  violate  the  rights  of  the  defendant 
under    the    Fourth    or    Fifth    Amendment. 

•808 

Silverthome  •Lumber  Co.  v.  United  States, 
251  U.  S.  385,  40  Sup.  St  182,  64  L.  Ed.  319. 
The  unsigned  form  of  contract  and  the  at- 
torney's bill  were  offered  and  also  admit- 
ted over  the  same  constitutional  objecti^m. 
There  Is  no  statement  in  the  certificate  of 
the  contents  of  these  papers,  but  it  is  said  of 
them  only,  that  they  belonged  to  Gouled,  that 
they  were  without  pecuniary  value,  and  that 
they  constituted  evidence  "more  or  less  In- 
jurious to  the  defendant." 

It  is  apparent  from  this  statement  that 
to  answer  the  remaining  four  questions  in- 
volves a  consideration  of  the  applicable  law 
of  search  warrants. 

[5]  The  wording  of  the  Fourth  Amend- 
ment Implies  that  search  warrants  were  in 
familiar  use  when  the  Constitution  was 
adopted  and,  plainly,  that  when  issued  "up- 
on probable  cause,  supported  by  oath  or  af- 
firmation, and  particularly  describing  the 
place  to  be  searched  and  the  persons  or 
things  to  be  seized,"  searches,  and  seizures 
made  under  them,  are  to  be  regarded  as  not 
unreasonable,  and  therefore  not  prohibited 
by  the  amendment.  Searches  and  seizures 
are  as  constitutional  under  the  amendment 
when  made  under  valid  search  warrants  as 
they  are  unconstitutional,  because  unreason- 
able, when  made  without  them — ^the  permis- 
sion of  the  amendment  has  the  same  consti- 
tutional warrant  as  the  prohibition  has,  and 
the  definition  of  the  former  restrains  the 
scope  of  the  latter.  AH  of  this  is  abundantly 
recognized  in  the  opinions  of  the  Boyd  and 
Weeks  Cases,  supra,  in  which  it  is  pointed 
out  that  at  the  time  the  Constitution  was 
adopted  stolen  or  forfeited  property,  or  prop- 
erty liable  to  duties  and  concealed  to  avoid 
payment  of  them,  excisable  articles  and 
books  required  by  law  to  be  kept  with  re- 
spect to  them,  counterfeit  coin,  burglars' 
tools  and  weapons,  implements  of  gambling 
"and  many  other  things  of  like  character*' 
might  be  searched  for  in  home  or  office  and 
if  found  might  be  seized,  under  search  war* 
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rant8»  lawfully  applied  for,  Issued  and  exe- 
cuted. 
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[•]  ^Although  search  warrants  have  thus 
been  used  In  many  cases  ever  since  the 
adoption  of  the  Constitution,  and  although 
their  use  has  been  extended  from  time  to 
time  to  meet  new  cases  within  the  old  rules, 
nevertheless  it  is  dear  that,  at  common  law 
and  as  the  result  of  the  Boyd  and  Weeks 
Cases,  supra,  they  may  not  be  used  as  a 
means  of  gaining  access  to  a  man's  house  or 
oflBce  and  papers  solely  for  the  purpose  of 
making  search  to  secure  evidence  to  be  used 
against  him  In  a  criminal  or  penal  proceed- 
ing, but  that  they  may  be  resorted  to  only 
when  a  primary  right  to  such  search  and 
seizure  may  be  found  in  the  interest  which 
the  public  or  the  complainant  may  have  in 
the  property  to  be  seized,  or  in  the  right  to 
the  possession  of  it,  or  when  a  valid  exercise 
of  the  police  power  renders  possession  of 
the  property  by  the  accused  unlawful  and 
provides  that  it  may  be  taken.  Boyd  Case,  116 
U.  S.  623,  624,  6  Sup.  Ct.  524,  29  L.  Ed.  746. 

[7]  There  is  no  special  sanctity  in  papers, 
as  distinguished  from  other  forms  of  proper- 
ty, to  render  them  immune  from  search  and 
seizure,  if  only  they  fall  within  the  scope  of 
the  principles  of  the  cases  in  which  other 
property  may  be  seized,  and  if  they  be  ade- 
quately described  in  the  affidavit  and  war- 
rant. Stolen  or  forged  papers  have  been  so 
seized,  Langdon  v.  People,  183  111.  382,  24 
N.  B.  874.  and  lottery  tickets,  under  a  statute 
prohibiting  their  possession  with  intent  to 
sell  them,  Commonwealth  v.  Dana,  2  Mete. 
(Mass.)  329,  and  we  cannot  doubt  that  con- 
tracts may  be  so  used  as  instruments  or  agen- 
cies for  perpetrating  frauds  upon  the  govern- 
ment as  to  give  the  public  an  interest  in 
them  which  would  justify  the  search  for  and 
seizure  of  them,  under  a  properly  issued 
search  warrant,  for  the  purpose  of  prevent- 
ing further  frauds. 

With  these  principles  of  law  in  mind,  we 
come  to  the  remaining  questions. 

The  third  question  reads: 

''Are  papers  of  no  pecuniary  value  but  posses- 
sing  evidential  value  against  persons  presently 
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suspected  and  subsequently  indicted  under  ^sec- 
tions  37  and  215  of  the  United  States  Criminal 
Code,  when  taken  under  search  warrants  issued 
pursuant  to  the  Act  of  June  15,  1917,  from  the 
honse  or  office  of  the  person  suspected,  seized 
and  taken  in  violation  of  the  Fourth  Amend- 
ment?" 

[8]  That  the  papers  involved  are  of  no  pe^ 
cuniary  value  is  of  no  significance.  Many 
papers,  having  no  pecuniary  value  to  others, 
are  of  the  greatest  possible  value  to  the  own- 
ers and  are  property  of  a  most  important 
character  (Boyd  Case,  supra,  116  U.  S.  627, 
628,  6  Sup.  Ct.  524,  29  L.  Ed.  746),  and  since 
those  here  involved  possessed  ^'evidential 
value"  against  the  defendant,  we  must  as- 
aume  that  they  were  relevant  to  the  issue. 


L9]  Restraining  the  questions  to  the  papers 
described,  and  first  as  to  the  unexecuted 
form  of  contract  with  Lavinsky,  a  stranger 
to  the  indictment.  While  the  contents  of  this 
paper  are  not  given,  it  is  impossible  to  see 
how  the  government  could  have  such  an  in- 
terest in  such  a  paper  that  under  the  princi- 
ples of  law  stated  it  would  have  the  right  to 
take  it  into  its  possession  to  prevent  injury 
to  the  public  from  its  use.  The  government 
could  desire  its  possession  only  to  use  it  as 
evidence  against  the  defendant  and  to  search 
for  and  seize  it  for  such  purpose  was  unlaw- 
ful. 

Likewise  the  public  could  be  interested  in 
the  bill  of  the  attorney  for  legal  services  only 
to  the  extent  that  it  might  be  used  as  evi- 
dence and  the  seizure  of  this  also  was  un- 
lawful. ] 

As  to  the  contract  with  Steinthal,  also  fi 
stranger  to  the  indictment:  It  is  not  diflS- 
cult,  as  we  have  said,  to  imagine  how  an  ex- 
ecuted written  contract  might  be  an  impor- 
tant agency  or  instrumentality  in  the  brib- 
ing of  a  public  servant  and  in  perpetrating 
frauds  upor  the  government,  so  that  it  would 
have  a  legitimate  and  important  interest  in 
seizing  such  a  paper  in  order  to  prevent  fur- 
ther frauds,  but  the  facts  necessary  to  give 
this  contract  such  a  character  do  not  appear 
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in  the  certificate.  On  the  con^trary,  this  third 
question  recites  that  the  papers  are  all  of  no 
pecuniary,  but  are  of  evidential,  value,  and 
in  the  sixth  question  it  is  recited  that  they 
are  "of  evidential  value  only,"  so  that  it  is 
impossible  to  say,  on  the  record  before  us, 
that  the  government  had  any  interest  in  it 
other  than  as  evidence  against  the  accused, 
and  therefore  as  to  all  three  papers  the  an- 
ewer  to  the  question  must  be  in  the  afl9rma- 
tive.  I 

[101  The  fourth  question  reads:  I 

"If  such  papers  so  taken  are  admitted  in  evi- 
dence against  the  person  from  whose  house  or 
office  they  were  taken,  such  person  being  then  on 
trial  for  the  crime  for  which  he  was  accused 
in  the  affidavit  for  warrant,  is  such  admission 
in  evidence  a  violation  of  the  Fifth  Amend- 
ment?" 

The  same  papers  being  involved,  the  an- 
swer to  this  question  must  be  in  the  affirma- 
tive, for,  they  having  been  seized  in  an  un- 
constitutional search,  to  permit  them  to  be 
used  in  evidence  would  be,  in  effect,  as  ruled 
in  the  Boyd  Case,  to  ccHupel  the  defendant  to 
become  a  >vitnes8  against  himself." 

[11]  The  fifth  question  reads: 

"If  in  the  affidavit  for  search  warrant  under 
Act  of  June  15,  1917,  the  party  whose  premises 
are  to  be  searched  be  chorged  with  one  crime 
and  property  be  taken  under  the  warrant  issued 
thereon,  can  such  property  so  seized  be  intro- 
duced in  evidence  against  said  party  when  on 
trial  for  a  different  offense?" 

It  has  never  been  required  that  a  criminal 
prosecution  should  be  pending  against  a  per- 
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Mn  In  order  to  Justify  search  for  and  seiz- 
ure of  his  property  under  a  proper  warrant, 
if  a  case  of  crime  having  been  committed  and 
of  probable  cause  is  made  out  sufficient  to 
satisfy  the  law  and  the  officer  having  au- 
thority to  issue  it,  and  we  see  no  reason  why 
property  seized  under  a  valid  search  war- 
rant, when  thus  lawfully  obtained  by  the 
government,  may  not  be  used  in  the  prosecu- 
tion of  a  suspected  person  for  a  crime  other 
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than  that  which  may  have  been  described  *in 
the  affidavit  as  having  been  committed  by 
him.  The  question  assumes  that  the  prop- 
erty seized  was  obtained  on  a  search  war- 
rant suffid^it  in  form  to  satisfy  the  law, 
and  if  the  papers  to  which  the  question  re- 
fers had  been  of  a  character  to  be  thus  ob- 
tained, lawfully,  it  would  have  been  compe- 
tent to  use  them  to  prove  any  crime  against 
the  accused  as  to  which  they  c6nstituted  rele- 
vant evidence. 
[12]  The  sixth  question  reads: 

"If  papers  of  evidential  value  only  be  seised 
under  a  search  warrant  and  the  party  from 
whose  house  or  office  they  are  taken  be  indict- 
ed; if  he  then  move  before  trial  for  the  return 
of  said  papers  and  said  motion  is  denied— is 
the  court  at  trial  bound  in  law  to  inquire  as  to 
the  origin  of  or  method  of  procuring  said  pa- 
pers when  they  are  offered  in  evidence  against 
the  party  so  indicted?" 

The  papers  being  of  "evidential  value 
only"  and  having  been  unlawfully  seized, 
this  question  really  is  whether,  it  having 
been  decided  on  a  motion  before  trial  that 
they  should  not  be  returned  to  the  defend- 
ant, the  trial  court,  when  objection  was  made 
to  their  use  on  the  trial,  was  bound  to  again 
inquire  as  to  the  unccmstitutional  origin  of 
the  possession  of  them.  It  is  plain  that  the 
trial  court  acted  upon  the  rule,  widely  adopt- 
ed, that  courts  in  criminal  trials  will  not 
pause  to  determine  how  the  possession  of 
evidence  tendered  has  been  obtained.  While 
this  is  a  rule  of  great  practical  importance, 
yet,  after  all,  it  is  only  a  rule  of  procedure 
nnd  therefore  it  is  not  to  be  applied  as  a 
hard  and  fast  formula  to  every  case,  regard- 
loss  of  its  special  circumstances.  We  think 
rather  that  It  is  a  rule  to  be  used  to  secure 
the  ends  of  Justice  under  the  circumstances 
presented  by  each  case,  and  where,  in  the 
progress  of  a  trial,  it  becomes  probable  that 
there  has  been  an  unconstitutional  seizure 
of  papers,  it  is  the  duty  of  the  trial  court  to 
entertain  an  objection  to  their  admission  or 
a  motion  for  their  exclusion  and  to  consider 
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*and  decide  the  question  as  then  presented, 
even  where  a  motion  to  return  the  papers 
may  have  been  denied  before  trial.  A  rule  of 
practice  must  not  be  allowed  for  any  techni- 
cal reason  to  prevail  over  a  constitutional 
right 
In  the  case  we  are  considering  the  certifi- 


cate shows  that  a  motfon  to  return  the  pa- 
pers, seized  under  the  search  warrants,  was 
made  before  the  trial  and  was  denied,  and 
that  on  the  trial  of  the  case  before  another 
Judge,  this  ruling  was  treated  as  conclusive, 
although,  as  we  have  seen,  in  the  progress  of 
the  trial  it  must  have  become  apparent  that 
the  papers  had  been  unconstitutionally  seiz- 
ed. The  constitutional  objection  having  been 
renewed,  under  the  circumstances,  the  court 
should  have  inquired  as  to  the  origin  of  the 
possession  of  tlie  papers  when  they  were  of- 
fered in  evidence  against  the  defendant 
Each  question  is  answered,  Yes. 


(266  n.  8.  SIS) 
AMOS  V.  UNITED  STATES. 

(Argued  Dec.  18,  1920.    Decided  Feb.  28, 

1021.) 

No.  114. 

1.  Criminal  law  ^s»395— Searebes  and  seizares 
^=s»5— Petition  for  return  of  nalawfally  seiz- 
ed property  and  motion  to  strike  evldenoe  ob- 
tained by  seizure  should  be  granted. 

A  petition  by  accused,  presented  after  the 
jury  was  sworn,  but  before  any  evidence  was 
offered,  for  the  return  to  him  of  property  on- 
lawfully  seised  from  him  without  warrant,  and 
intended  to  be  used  in  evidence  against  him, 
was  not  presented  too  late,  and  should  have 
been  granted,  and  the  motion  to  strike  the  evi- 
dence obtained  by  the  seizure  should  have  been 
granted,  where  the  testimony  of  the  government 
officers  who  made  it  showed  conclusively  that  it 
was  made  without  warrant 

2.  Searohes  and  seizures  ^s»7— Wife  held  not 
to  have  waived  defendant's  rights  against  ■■- 
lawful  search. 

Even  if  the  wife  of  accused  could  waive  his 
constitutional  rights  against  unlawful  search  in 
his  absence,  she  did  not  waive  such  rights  by 
admitting  to  the  house  the  government  officers, 
who  presented  themselves  as  such  and  announc- 
ed their  intention  to  search,  since  it  is  dear 
that  the  search  was  permitted  under  implied 
coercion. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  South 
Carolina. 

Lawrence  Amos  was  convicted  of  removing 
whisky  on  which  the  revenue  tax  had  not 
been  paid  to  a  place  other  than  a  government 
warehouse,  and  of  selling  whisky  on  which 
the  tax  required  by  law  had  not  been  paid, 
and  he  brings  error.   Reversed  and  remanded. 
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^Messrs.  H.  H.  Obear  and  Charles  A.  Doug- 
las, both  of  Washington,  D.  C,  for  plaintiiT 
in  error. 

The  Attorney  General  and  Mr.  W.  C.  Her- 
ron,  of  Washington,  D.  C,  for  the  United 
States. 


For  other  cases  tee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlsesu  and  Indexes 
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Mr.  Justice  CLARKB  delivered  the  opinion 
of  the  Court. 

The  plaintiff  in  error,  whom  we  shall  des- 
ignate defendant  as  he  was  in  the  court  be- 
low, was  tried  on  an  indictment  containing 
six  counts.  He  was  found  not  guilty  on  the 
first  four  counts,  but  guilty  on  the  fifth, 
which  charged  him  with  having  removed 
whisky  on  which  the  revenue  tax  had  not 
been  paid  to  a  place  other  than  a  government 
warehouse,  and  also  on  the  sixth,  which 
charged  him  with  having  sold  whisky  on 
which  the  tax  required  by  law  had  not  been 
paid. 

After  the  Jury  was  sworn,  but  before  any 
evidence  was  offered,  the  defendant  present- 
ed to  the  court  a  i)etition,  duly  sworn  to  by 
him,  praying  that  there  be  returned  to  him 
described  private  property  of  his  which  it 
was  averred  the  District  Attorney  intended 
to  use  in  evidence  at  the  trial  and  which  had 
been  seized  by  P.  J.  Coleman  and  C.  A.  Rec- 
tor, oflElcers  of  the  government,  in  a  search 
of  defendant's  house  and  store  "within  his 
curtilage,"  made  unlawfully  and  without 
warrant  of  any  kind,  in  violation  of  his 
rights  under  the  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United 
States. 

Upon  reading  of  this  petition  and  hearing 

ot  the  applica^tion  it  was  denied,  and  excep- 
tion being  noted,  the  trial  proceeded. 

Coleman  and  Rector  were  called  as  witness- 
es by  the  government  and  testified:  That  as 
deputy  collectors  of  internal  revenue,  they 
went  to  defendant's  home,  and,  not  finding 
him  there,  but  finding  a  woman  who  said 
she  was  his  wife,  told  her  that  they  were  rev- 
enue ofScers  and  had  come  to  search  the 
premises  'for  violations  of  the  revenue  law"; 
that  thereupon  the  woman  opened  the  store 
and  the  witnesses  entered,  and  in  a  barrel  of 
peas  found  a  bottle  containing  not  quite  a 
half  pint  of  illicitly  distilled  whisky,  which 
they  called  ''blockade  whisky" ;  and  that  they 
then  went  into  the  home  of  defendant,  and  on 
searching  found  two  bottles  under  the  quilt  on 
the  bed,  one  of  which  contained  a  full  quart 
and  the  other  a  little  over  a  quart  of  illicitly 
distilled  whisky.  The  government  introduced 
in  evidence  a  pint  bottle  containing  whisky, 
which  the  witness  Coleman  stated  "was  not 
one  of  the  bottles  found  by  him,  but  that  the 
whisky  contained  in  the  same  was  poured  out 
of  one  of  the  two  bottles  that  had  been  found 
in  defendant's  house  on  the  bed  under  the 
quilt,  as  stated."  On  cross-examination  both 
witnesses  testified  that  they  did  not  have  any 
warrant  for  the  arrest  of  the  defendant,  nor 
any  search  warrant  to  search  his  house^  and 
that  the  search  was  made  during  the  day^ 
time,  in  the  absence  of  the  defendant,  who 
did  not  appear  on  the  scene  until  after  the 
search  had  been  made. 

After  these  two  government  witnesses  had 
described  how  the  search  was  made  of  de- 


fendant's home  without  warrant  either  to 
arrest  him  or  to  search  his  premises,  a  mo- 
tion by  counsel  to  strike  out  their  testimony 
was  denied  and  exception  noted. 

This  statement  shows  that  the  trial  court 
denied  the  petition  of  the  defendant  for  a 
return  of  his  property,  seized  in  the  search 
of  his  home  by  government  agents  without 
warrant  of  any  kind,  in  plain  violation  of 
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the  ^Fourth  and  Fifth  Amendments  to  the 
Constitution  of  the  United  States,  as  they 
have  been  interpreted  and  applied  by  this 
court  in  Boyd  v.  United  States,  116  U.  S.  616, 
6  Sup.  Ct.  524,  29  L.  Ed.  746,  in  Weeks  v. 
United  States,  232  U.  S.  383,  84  Sup.  Ct 
341,  68  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann. 
Cas.  1915C,  1177,  and  in  Silverthome  Lum- 
ber Co.  V.  United  States,  251  U.  S.  385,  40 
Sup.  Ct  182,  64  L.  Ed.  319,  and  also  denied 
his  motion  to  exclude  such  property  and  the 
testimony  relating  thereto  given  by  the  gov- 
ernment agents  after  both  were  introduced 
in  evidence  against  him,  when  he  was  on 
trial  for  a  crime  aa  to  which  they  constitut- 
ed relevant  and  material  evidence,  if  com- 
petent 

[1]  The  answer  of  the  government  to  the 
daim  that  the  trial  court  erred  in  the  two 
rulings  we  have  described  is  that  the  petition 
for  the  return  of  defendant's  property  wa^ 
properly  denied,  because  it  came  too  late 
when  presented  after  the  Jury  was  impaneled 
and  the  trial,  to  that  extent,  commenced,  and 
that  the  denial  of  the  motion  to  exdude  the 
property  and  the  testimony  of  the  govern- 
ment agents  relating  thereto,  after  the  man- 
ner of  the  search  of  defendant's  home  had 
been  described,  was  justified  by  the  rule  that 
in  the  progress  of  the  trial  of  criminal  cases 
courts  will  not  stop  to  frame  a  collateral  is- 
sue to  inquire  whether  evidence  offered, 
otherwise  competent,  was  lawfully  or  unlaw- 
fully obtained. 

Plainly  the  questions  thus  presented  for  de- 
cision are  ruled  by  the  conclusions  this  day 
announced  in  No.  250,  Felix  Gouled  v.  United 
States,  255  U.  S.  298,  41  Sup.  Ct  261,  66  L. 
Ed.  — . 

There  is  nothing  in  the  record  to  indicate 
that  the  allegations  of  the  petition  for  the 
return  of  the  property,  sworn  to  by  the  de- 
fendant, were  in  any  respect  questioned  or 
denied,  and  the  report  of  the  examination 
and  appropriate  cross-examination  of  the 
government's  witnesses,  called  to  make  out 
its  case,  shows  clearly  the  unconstitutional 
character  of  the  seizure  by  which  the  prop- 
erty which  it  introduced  was  obtained.  The 
facts  essential  to  the  disposition  of  the  mo- 
tion were  not  and  could  not  be  denied ;  they 
were  literally  thrust  upon  the  attention  of 
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the  court  *by  the  government  itself.  The  pe- 
tition should  have  been  granted ;  but.  It  hav- 
ing been  denied,  the  motion  should  have  been 
sustained. 
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[2]  The  contention  that  the  constitutional 
rights  of  defendant  were  waived  when  his 
wife  admitted  to  his  home  the  government 
oflElcers,  who  came,  without  warrant,  demand- 
ing admission  to  make  search  of  it  under 
government  authority,  cannot  he  entertained. 
We  need  not  consider  whether  It  is  possible 
for  a  wife,  In  the  absence  of  her  husband, 
thus  to  waive  his  constitutional  rights,  for 
it  is  perfectly  clear  that  under  the  Implied 
coercion  here  presented,  no  such  waiver  was 
Intended  or  effected. 

It  results  that  the  Judgment  of  the  District 
Court  must  be  reversed  and  the  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 

Reversed. 

(265  U.  8.  221) 

BODKIN  V.  EDWARDS. 

(Submitted   on  Motion  to  Dismiss  or  Affirm 
Dec  6,  1020.    Decided  Feb.  28,  1921.) 

No.  490. 

I.  Appeal  and  error  ^=s>635(3)— Motien  to  dis- 
miss denied,  though  record  shows  no  error 
and  does  not  contain  all  of  the  evidence. 

A  motion  to  dismiss  an  appeal  from  a  de- 
cree of  the  Circuit  Court  of  Appeals  in  a  case 
in  which  its  decision  is  not  final  will  be  denied, 
though  the  record  does  not  contain  all  of  the 
evidence,  and  shows  no  error  authorizing  the 
court  to  disturb  the  concurring  findings  of  the 
two  lower  courts. 


2.  Appeal  and  error  «=»l094(l)^Concnrrlng 
findings  of  lower  oonrts  accepted,  unless 
clear  error  Is  shown. 

The  concurring  findings  of  the  District 
Court  and  Circuit  Court  of  Appeals  on  the  facts 
are  accepted  by  the  Supreme  Court  unless 
clear  error  is  shown. 

3.  Appeal  and  error  «=»l  1 26— Judgment  affirm- 
ed on  motion,  when  record  does  not  contain 
all  of  the  evidence  nor  show  error  in  con- 
curring findings. 

In  a  case  turning  essentially  on  questions 
of  fact,  where  the  record  shows  no  clear  error 
in  the  concurring  findings  of  the  two  lower 
courts,  and  does  not  contain  all  the  evidence 
that  was  before  those  courts,  the  decree  will 
be  affirmed  on  motion,  under  Supreme  Court 
rule  6  (222  U.  S.  Appendix,  10,  82  Sup.  Ct.  v), 
inbtead  of  retaining  the  case  for  oral  argu- 
ment in  the  regular  course,  when  this  would  re- 
sult in  harmful  delay. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 

Suit  by  William  B.  Edwards  against  Pat- 
rick H.  Bodkin.  A  decree  for  plaintiff  was 
affirmed  by  the  Circuit  Court  of  Appeals 
(265  Fed.  621),  and  defendant  appeals.  On 
motion  to  dismiss  or  affirm.   Decree  affirmed. 


*Mr.  Samuel  Herrlck,  of  Washington,  D. 
O.,  for  appellee. 


Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Ck)urt. 

This  is  a  suit  by  Edwards  to  have  Bodkin 
declared  a  trustee  for  him  of  the  title  to  a 
quarter  section  of  land  in  California.  While 
the  land  was  public  and  subject  to  entry  un- 
der the  homestead  law,  Edwards,  a  qualified 
applicant,  made  a  homestead  entry  of  it  and 
afterwards  submitted  final  proofs  in  due 
course.  Bodkin  instituted  a  contest  against 
the  entry  and  obtained  its  cancellation  by  the 
Land  Department.  The  land  officers  then 
permitted  Bodkin  to  make  a  homestead  entry 
of  the  tract,  afterwards  allowed  him  to  re- 
linquish that  entry  and  make  others  of  the 
same  tract  under  soldiers'  additional  rights 
of  which  he  was  the  assignee,  and  finally 
patented  the  tract  to  him.  Daring  aU  these 
proceedings  Edwards  actively  asserted  the 
validity  of  his  claim,  and  sought  to  Interpose 
it  as  an  obstacle  to  passing  the  title  to  Bod- 
kin. This  suit  was  brought  shortly  after  the 
patents  Issued.  Apparently  Edwards  himself 
drafted  the  bill.  The  District  Court  dismiss- 
ed It  without  leave  to  amend,  and  he  ap- 
pealed. The  Circuit  Court  of  Appeals,  while 
recognizing  that  the  bill  was  somewhat  ln<* 
artificial,  held  that  it  contained  allegations 
which,  if  true,  disclosed  a  right  to  the  relief 
sought  The  decree  of  dismissal  was  accord- 
ingly reversed.  Edwards  v.  Bodkin,  249  Fed. 
562,  161  C.  O.  A.  488.  When  the  case  got 
back  to  the  District  Court  the  form  of  the 
bill  was  helped  by  amendments,  but  the  sub- 

stance  remained  substantially  *as  before. 
Bodkin  answered,  and  the  Issues  were  tried. 
The  court  found  that  the  material  allega- 
tions of  the  bill  were  true;  that  in  the  pro- 
ceedings before  the  Land  Department  mat- 
ters presented  by  Edwards  which  should 
have  been  considered  were  not  considered, 
and  that  in  consequence  the  title  was  passed 
to  Bodkin  when  it  should  have  gone  to  Ed- 
wards. A  decree  for  the  latter  followed,  and 
Bodkin  appealed.  The  Circuit  Court  of  Ap- 
peals affirmed  this  decree,  and  in  the  course 
of  its  opinion  said: 

"A  careful  review  of  the  testimony  assures 
us  that  all  material  allegations  of  the  bill  of 
complaint  have  been  substantiated.'*  265  Fed. 
621. 

Bodkin  then  took  a  further  appeal  to  this 
court,  the  decision  of  the  Circuit  Court  of 
Appeals  not  being  final  under  section  128  of 
the  Judicial  Code  (Comp.  St  (  1120). 

The  appellee,  Edwards,  now  moves  that 
the  appeal  be  dismissed,  or  in  the  alternative 
that  the  decree  be  affirmed,  under  rule  6, 
222  U.  S.  Appendix,  p.  10,  32  Sup.  Ct  v.  The 
appellant.  Bodkin,  although  served  with  the 
motion  and  supporting  brief,  has  not  present- 
ed any  brief  In  opposition. 

[1-3]  The  motion  to  dismiss  must  be  de* 
nied,  and  the  one  to  affirm  sustained.    The 
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case  09  presented  here  turns  essentially  on 
questions  of  fact  Both  courts  below  on  a 
review  of  the  evidence  have  found  the  facts 
in  the  same  way.  This  court,  under  a  settled 
rule,  accepts  such  concurring  findings  unless 
clear  error  is  shown.  Page  v.  Rogers,  211  U. 
S.  576,  677,  29  Sup.  Ot  159,  63  L.  Ed.  332 ; 
Washington  Securities  Co.  ▼.  United  States, 
234  U.  S.  76,  78,  34  Sup.  Ot.  725,  68  L.  Ed. 
1220 ;  Wright-Blodgett  Co.  v.  United  States, 
236  U.  S.  397,  402,  35  Sup.  Ct.  339,  59  L.  Ed. 
637;  National  Bank  of  Athens  v.  Shackel- 
ford, 239  U.  S,  81,  36  Sup.  Ct  17,  60  L.  Ed. 
158.  No  such  error  is  shown  by  the  record 
before  us.  Besides  it  does  not  contain  all 
the  evidence  that  was  before  the  courts  be- 
low, a  part  having  been  omitted  under  the 
app^lant's  specification  of  what  should  be 
included.  In  these  circumstances,  to  retain 
the  case  for  oral  argument  in  regular  course 
would  result  in  harmful  delay,  and  serve  no 
useful  purpose. 
Decree  affirmed. 


<S68  U.  8.  283) 

ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  et  al.  v.  J.  P. 
HASTY  &  SONS  et  al. 

<Salxnitted  Jan.  21,   1921.    Decided  Feb.  28, 

1921.) 

No.  178. 

1.  Courts  ^s»39l(3)»Supreme  Coort  has  Jo- 
risdiotlon  of  appeal  from  supplementary  de- 
oree  rendered  after  remand. 

Where  a  railroad  company  brought  a  suit 
in  a  federal  court  attacking  intrastate  freight 
rates  established  by  a  state  railroad  cominis- 
sion,  on  the  ground  that  they  violated  the  fed- 
eral Gonstitution,  but  the  decree  was  reversed 
by  the  Supreme  Court,  with  directioDs  to  dis- 
miss the  bill,  that  court  has  jurisdiction  of  an 
appeal  from  a  decree  allowing  claims  of  ship- 
pers for  overcharges  during  the  time  an  hijunc- 
tion  was  in  force,  though  the  appeal  involves 
only  the  construction  of  the  tariff  adopted  by 
the  commission;  the  decree  being  but  supple- 
mentary to  the  main  cause. 

2.  Carriers  ^=9189— Tariff  held  to  provide  a 
milling  In  transit  rate  for  rough  materials 
for  barrel  headings;  "bolt." 

A  tariff  of  freight  rates  containing  a  table 
of  "rough  material  rates  applicable  on  rough 
lumber,  staves,  flitches,  bolts  and  logs,*'  condi- 
tional upon  the  manufactured  product  being 
reshipped  in  specified  proportions,  and  includ- 
ing, in  the  table  of  percentages  applicable,  **fin- 
ished  staves*'  and  "staves  and  headings,"  gave 
the  benefit  of  such  milling  in  transit  rates  to 
rough  material  for  heading  for  barrels,  as  the 
word  "bolt**  should  be  understood  in  its  gen- 
eric sense  as  meaning  a  mass  or  block  of  wood 
from  which  anything  may  be  cut  or  formed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Bolts.] 


3.  Carriers  ^=5>  1 89— Tariff  held  so  free  from 
doubt  as  to  render  applloatlon  to  railroad 
00 m mission  unnecessary. 

The  application  to  rough  headings  for  bar- 
rels of  a  table  of  "rough  material  rates  appli- 
cable on  rough  lumber,  staves,  fiitches,  bolts, 
and  logs,"  contained  in  a  tariff  of  freight  rates 
prescribed  by  a  state  railroad  commission,  "held 
so  free  from  doubt  that  there  was  no  occasion 
to  apply  to  the  commission  for  a  construction. 

Appeal  from  the  District  Court  of  the  Unitp 
ed  States  for  the  Eastern  District  of  Arkan- 
sas. 

Suit  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  against  the  Rail- 
road Commission  of  Arkansas.  From  a  de- 
cree in  favor  of  J.  F.  Hasty  &  Sons  and  oth- 
ers, for  the  excess  of  freight  charges  dur- 
ing the  continuance  of  an  injunction,  the 
plaintiff  and  the  United  States  Fidelity  ft 
Guaranty  Company  appeal.    Affirmed. 

Messrs.  George  A.  McConnell  and  John  M. 
Moore,  both  of  Little  Rock,  Ark.,  for  appel- 
lants. 

Messra  W.  EI.  Hemingway,  G.  B.  Rose,  D. 
H.  Cantrell  and  J.  F.  Loughborough,  all  of 
Little  Rock,  Ark.,  for  appellees. 

Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

[1]  This  case  is  a  sequel  of  Allen  v.  St 
Louis,  Iron  Mt  ft  Southern  Ry.,  230  U.  S. 
563,  33  Sup.  Ct  1030,  57  L.  Ed.  1025,  and  Ar- 

kadelphia  Co.  v.  ♦St  Louis  S.  W.  Ry.  Co., 
249  U.  S.  134,  39  Sup.  Ct.  237,  63  L.  Ed. 
517.  See,  also,  St  Louis,  Iron  Mtn.  ft  South- 
ern Ry.  Co.  V.  McKnight  244  U.  S.  368,  37 
Sup.  Ct  611,  61  L.  Ed.  1200.  The  Arkan- 
sas Railroad  Commission  having  in  June, 
1908,  adopted  Standard  Distance  Tariff  No. 
3,  establishing  maximum  intrastate  freight 
rates,  the  present  appellant  railway  company 
attacked  its  validity  in  a  suit  brought  against 
the  commission  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Arkansas, 
contending  that  the  rates  were  noncompensa- 
tory and  therefore  violative  of  the  "due 
process  of  law"  clause  of  the  Fourteenth 
Amendment  A  temporary  injunction  was  is- 
sued and  continued  in  force  until  May  11, 
1911,  when  the  Circuit  Court  entered  a  final 
decree  making  the  injunction  permanent  and 
discharging  the  surety  from  further  liability 
on  the  injunction  bond.  On  appeal  to  this 
court  the  decree  was  reversed  June  16,  1913, 
with  directions  to  dismiss  the  bill  without 
prejudice,  and  for  further  proceedings  in 
conformity  with  the  opinion  and  decree  of 
this  court  230  U.  S.  553,  33  Sup.  Ct  1030, 
57  L.  Ed.  1625.  Upon  the  going  down  of  the 
mandate  the  United  States  District  Court 
(successor  of  the  Circuit  Court)  entered  a  de- 
cree in  obedience  thereto,  at  the  same  time 
making  a  reference  to  a  special  master  for 
the  purpose  of  ascertaining  the  claims  of  in- 
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tervenlng  shippers  for  refand  of  the  differ- 
ence paid  by  them  in  freight  rates  between 
those  prescribed  by  the  commission  and  the 
bigher  ones  maintained  by  the  railway  com- 
pany during  the  pendency  of  the  injunc- 
tion. Under  this  reference  the  present 
appellees  J.  F.  Hasty  &  Sons  presented  a 
claim  based  upon  the  difference  between  rates 
charged  on  rough  material  transported  from 
forest  to  milling  points  and  the  rates  pro- 
Tided  in  the  commission  tariff  on  such  move- 
ments. That  tariff  contained  maximum  rates 
on  such  lumber  applicable  generally,  and 
in  addition  provided  for  a  "milling-in-transit 
privilege,"  by  fixing  certain  "rough  mate- 
rial rates'*  lower  than  the  others,  conditioned 
upon  a  specified  percentage  of  the  manufac- 
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tured  product  *being  shipped  out  on  the  same 
line  that  brought  in  the  rough  material.  The 
railway  company  excepted  to  the  claim  on 
two  grounds:  (a)  That  the  rough  material 
rates  were  descriminatory ;  and  (b)  that  they 
were  not  applicable  to  the  shipments  of  Hasty 
ft  Sons  because  these  constituted  interstate 
commerce  and  hence  were  not  subject  to  the 
commissioner's  rates.  The  District  Court 
sustained  both  exceptions.  The  resulting 
decree  so  far  as  adverse  to  Hasty  ft  Sons 
was  reversed  by  this  court  (249  U.  S.  134, 
147-152,  39  Sup.  Ct.  237.  63  L.  Ed.  517),  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  our  opinion.  Upon  the 
going  down  of  this  mandate  there  were  fur- 
ther hearings  before  the  referee  and  the 
District  Court  upon  the  claim  of  Hasty  & 
Sons  and  claims  of  the  same  type  presented 
by  three  other  intervening  shippers;  and 
/rom  the  resulting  decree  in  their  favor  the 
present  appeal  is  taken.  Although  the  only 
^luestion  immediately  involved  is  the  proper 
construction  of  the  Standard  Distance  Tariff, 
we  have  Jurisdiction,  as  we  had  in  the  Ar- 
kadelphia  Case,  supra,  because  the  decree 
is  but  supplementary  to  the  main  cause — 
bringing  to  effective  conclusion.  If  not  vitiat- 
ed by  error,  the  controversy  that  arose  out  of 
the  railway  company's  attack  upon  the  rates 
on  constitutional  grounds — ^and  hence  must  be 
regarded  as  involving  the  construction  and 
application  of  the  Constitution  of  the  Unit- 
ed States,  within  the  meaning  of  section 
238,  Judicial  Code  (Comp.  St.  §  1215).  See 
249  U.  S.  140-142,  39  Sup.  Ct  237,  63  L. 
Ed.  517. 

[2]  The  disputed  claims  are  based  in  the 
main  upon  alleged  overcharges  on  rough 
material  shipped  over  appellant's  road  to  the 
respective  mills  of  appellees,  and  there  manu- 
factured into  heading  for  barrels.  The  ques- 
tion is  whether  item  79  of  Distance  Tariff 
No.  3  provided  a  rough-material  rate  for 
heading.    It  reads  as  follows: 


"Item  79.    Rough  Material  Rates, 
'(a)  Rough    material    rates    applicable    on 
rough  lumber,  staves,  flitches,  bolts,  and  logs. 
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carloads,  ^between  all  points  in  Arkansas,  mini- 
mum weight    ♦    •    • 


"[Here  follows  a  table  of  rates  graduated  ac- 
cording to  distance.] 

"(b)  The  above  named  rates  are  conditional 
upon  the  manufactured  product  being  reship- 
ped  over  the  same  line  bringlDg  in  the  rough 
material,  and  may  be  only  used  subject  to  the 
following  conditions:  The  proportion  of  the 
tonnage  of  out-bound  manufactured  product  to 
the  tonnage  of  in-bound  rough  material  shall 
not  be  less  than  the  following:    ^    *    * 

"[Here  follows  a  table  of  percentages  applica- 
ble to  various  products,  among  them:] 

"Finished  staves,  40  per  cent,  of  weight  of 
rough  staves.    ♦    ♦    ♦ 

"Staves  and  heading,  30  per  cent  of  weight  of 
bolts." 

At  the  hearing  before  the  master  it  was 
admitted  that  the  claimants  shipped  out  over 
the  line  of  road  that  brought  in  the  rough 
material  the  requisite  percentages  of  manu- 
factured product  in  the  usual  course  of  busi- 
ness; nevertheless,  appellant  objected  to  the 
allowance  of  the  claims,  on  the  ground  that 
Item  79  provided  no  rate  on  in-bound  rough 
heading,  but  the  same  was  covered  by  item 
41,  and  since  the  general  rateei  provided 
therein  were  higher  than  those  actually 
charged,  there  was  no  basis  for  a  refund. 
The  objection  was  renewed  in  an  exception 
to  the  master's  report  and  urged  at  the  hear- 
ing before  the  court  on  the  report  and  excep- 
tions. The  master  found  that  rough  head- 
ing was  covered  as  rough  material  in  item 
79,  and  the  District  Court  sustained  that  con- 
clusion. 

Appellant's  contention  is  based  upon  a 
literal  reading  of  the  opening  sentence  of 
item  79:  *'Rough  material  rates  applicable 
on  rough  lumber,  staves,  flitches,  bolts,  and 
logs,"  etc.;  and  since  "rough  heading"  is  not 
mentioned  here,  while  the  associated  mate- 
rial "staves"  is  specified,  it  Is  contended  that 
rough  heading  is  not  provided  for. 

•2S6 

*From  the  testimony  taken  before  the  mas- 
ter it  would  appear  that  the  raw  material 
from  which  barrel  heads  are  made  Is  various- 
ly described  as  rough  heading,  sawed  head- 
ing, split  heading,  and  bolts  or  heading 
bolts ;  but  it  also  appears  that,  whatever  may 
be  the  distinctions,  the  terms  are  used  loosely 
and  indiscriminately  in  the  trade  and  In 
billing  shipments,  material  of  either  descrip- 
tion being  considered  rough  material,  and  all 
having  been  handled  by  the  railway  company 
under  the  rough  material  rate  on  Its  own 
schedules,  without  regard  to  particular  terms. 

We  regard  appellant's  reading  of  item  79 
as  altogether  too  narrow.  The  sc<^;>e  and 
effect  of  the  rough  material  rates  should 
be  determined  not  by  regarding  the  opening 
sentence  alone,  but  by  looking  also  to  the 
list  of  finished  products  to  be  manufactured 
from  the  material,  and  considering  the  gen- 
eral purpose  of  item  79.  In  the  table  of 
percentages,  there  are  specified  "finished 
staves,  40  per  cent  of  weight  of  rough 
staves,"  and  "staves  and  heading,  30  per 
cent  of  weight  of  bolts."    The  purpose  la 
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manifest  to  give  the  benefit  of  the  milling 
in  transit  rate  to  rough  material  out  of  which 
heading  Is  manufactured,  and  no  reason  ap- 
pears for  limiting  it  to  material  of  a  particu- 
lar description.  The  word  "bolts/'  used  in 
connection  with  stayes  and  heading,  should 
be  taken  not  as  confining  the  privilege  to 
rough  material  of  a  particular  form,  but 
in  the  generic  sense  in  which  it  is  employ- 
ed in  wood  working,  as  meaning: 

"A  mass  of  wood  from  which  anything  may 
bo  cut  or  formed"  (Century  Diet);  "A  block 
of  wood  from  which  something  is  to  be  made; 
as  a  shingle  bolt,  a  stave  bolf  (Standard 
Diet):  "A  block  of  timber  to  be  sawed  or  cut 
into  shingles,  staves,  etc."  (Webster's  Diet). 

[3]  The  matter  is  so  free  from  doubt  that 
there  Is  no  occasion  to  apply  to  the  commis- 
sion for  a  construction,  as  insisted  by  ap- 
pellant under  Texas  &  Pacific  Ry.  v.  Ameri- 
can Tie  Co.,  234  U.  S.  138»  146^  34  Sup.  Ct 
885,  68  Ia  Ed.  1255. 

Decree  afllrmed. 


066  U.  8.  2M) 

BAENDER  v.  BARNETT,  Sheriff. 

(argued  Jan.  11, 1921.    Decided  Feb.  28, 1921.) 

No.  614. 

I.  Constitutional    law   ^=»258— Counterfeiting 
^=93— Statute  prohibits  only  oonsdous  and 
willing   possession  of  dies  in   similitude  of 
those  for  making  genuine  coin. 
Criminal  Code,  §  169  (Oomp.  St  |  10839), 
prescribing  the  punishment  for  having  posses- 
sion of  any  die  in  the  likeness  or  similitude  of 
a  die  designated  for  making  genuine  coin  of 
the  United  States,  applies  only  to  a  willing  and 
conscious  possession,  and  hence  does  not  vio- 
late the  due  process  dause  of  the  Fifth  Amend- 
ment 


2.  Counterfeiting  ^s»  1 2— Congress  has  power 
to  penalize  possession  of  dies  in  similitude 
of  those  for  making  genuine  coin. 
Const  art  1,  {  8,  d.  5,  authorizing  Con- 
gress to  coin  money  and  regulate  the  value 
thereof,   authorized   the  passage   of   Criminal 
Code,  S  169  (Comp.  St  {  10339),  providing  for 
the  punishment  of  any  one  having  possession 
of  any  die  in  the  likeness  or  similitude  of  a 
die  designated  for  making  genuine  coin,  inde- 
pendent of  dause  6,  authorizlDg  Congress  to 
provide  for  the  punishment  of  counterfeiting. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Habeas  corpus  by  Charles  L.  Baender 
against  Frank  Bamett,  Sheriff,  etc.  From 
an  order  denying  a  petition  for  a  writ  of 
habeas  corpus,  petitioner  appeals.    Affirmed. 

Mr.  Levi  Cooke,  of  Washington  D.  C,  for 
appellant. 

Mr.  Assistant  Attorney  General  Stewart, 
for  appellee. 


Bir.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  denying  a 
petition   for  a  writ  of  habeas  corpus.    The 
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petitioner  was  indicted  under  ^section  169  of 
the  Criminal  Code  (Comp.  St  §  10339),  which 
declares  that  "whoever,  without  lawful  au- 
thority, shall  have  in  his  possession"  any  die 
in  the  likeness  or  similitude  of  a  die  desig- 
nated for  making  genuine  coin  of  the  United 
States  shall  be  punished,  etc.  The  indict- 
ment charged  that  he  "willfully,  knowingly," 
and  without  lawful  authority  had  in  his  pos- 
session certain  dies  of  that  description.  He 
entered  a  plea  of  guilty  and  was  sentenced 
to  pay  a  fine  and  suffer  a  year's  Imprison 
ment.  He  made  an  explanatory  statement 
to  the  effect  that  the  dies  were  in  some  Junk 
he  had  purchased,  and  that  he  did  not  know 
at  the  time  of  their  presence  nor  of  their 
coming  into  his  possession ;  but,  so  far  as  ap- 
pears, the  statement  was  made  without  his 
being  under  oath  and  with  the  purpose  only 
of  inviting  a  lenient  sentence. 

Originally  the  statute  contained  the  quali- 
fying words  '^Ith  intent  to  fraudulently  or 
unlawfully  use  the  same"  (chapter  127,  i  1, 
26  Stat.  742),  but  they  were  eliminated  whejh 
It  was  incorporated  into  the  Criminal  Oodir 
(35  Stat  1088,  1120,  c.  321,  i  169). 

[1]  The  petitioner  makes  two  contentions. 
One  Is  that  the  statute  Is  repugnant  to  thv" 
due  process  of  law  dause  of  the  Fifth 
Amendment,  in  that  it  makes  criminal  a  hav- 
ing in  possession  which  is  neither  willing  nor 
conscious.  The  District  Court,  in  denying 
the  petition,  held  otherwise,  saying  that  the 
statute,  rightly  construed,  means  "a  willing 
and  conscious  possession,"  and  the  court 
added: 

"Such  is  the  possession  intended  by  the  indict- 
ment, and  such  is  the  possession,  the  petitioner 
having  pleaded  guilty  to  the  indictment,  that 
he  must  be  held  to  have  had.  Otherwise  he  was 
not  guilty.  He  might  have  pleaded  not  guilty, 
and  upon  trial  shown  that  he  did  not  know  the 
dies  were  in  his  possession." 

We  think  the  court  was  right.  The  statute 
is  not  intended  to  Include  and  make  criminal 
a  possession  whidi  is  not  consdous  and  will- 
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ing.  While  Its  words  are  general,  *they  are  to 
be  taken  in  a  reasonable  sense,  and  not  In 
one  which  works  manifest  injustice  or  In- 
fringes constitutional  safeguards.  In  so 
holding  we  but  give  effect  to  a  cardinal  rule 
of  construction  recognized  in  repeated  de- 
cisions of  this  and  other  courts.  A  dtation  of 
three  will  illustrate  our  view.  In  Margate 
Pier  Co.  V.  Hannam,  3  B.  &  Aid.  266,  270, 
Abbott,  C  J.,  quoting  from  Lord  Coke,  said: 

"Acts  of  Parliament  are  to  be  so  construed, 
as  DO  man  that  is  inuocent,  or  free  from  injury 
or  wrong,  be  by  a  literal  construction  punlsh^td 
or  endamaged." 


^s»For  other  cmsea  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


•  ^••^p» 


272 


41  SUPBEMB  COURT  BEPORTEB 


(OctTemit 


In  United  States  v.  Klrby,  7  WalL  482,  486 
(19  L.  Ed.  278),  this  court  said: 

"All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  Legis- 
lature intended  exceptions  to  its  language, 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should  pre- 
vail over  its  letter.  The  common  sense  of 
man  approves  the  judgment  mentioned  by  Puf- 
fendorf,  that  the  Bolognian  law,  which  enacted 
'that  whoever  drew  blood  in  the  streets  should 
be  punished  with  the  utmost  severity,'  did  not 
extend  to  the  surgeon  who  opened  the  vein  of 
a  person  that  fell  down  in  the  street  in  a  lit. 
The  same  common  sense  accepts  the  ruling, 
citeu  by  Plowden,  that  the  statute  of  1  Edward 
II,  which  enacts  that  a  prisoner  who  breaks 
prison  shall  be  guilty  of  felony,  does  not  extend 
to  a  prisoner  who  breaks  out  when  the  prison 
is  on  fire — *for  he  is  not  to  be  hanged  because 
he  would  not  stay  to  be  burnt.' 


t» 


And  in  United  States  v.  Jin  Fuey  Moy,  241 
U.  S.  394,  401,  36  Sup.  Ot  658,  659  (60  L.  Ed. 
1061,  Ann.  Cas.  1917D,  854)  we  said: 

"A  statute  must  be  construed,  if  fairly  pos- 
sible, so  as  to  avoid,  not  only  the  conclusion 
that  it  is  unconstitutional,  but  also  grave  doubts 
upon  that  score." 

[21  The  other  contention  is  that  the  clause 
in  the  Constitution  empowering  Congress  "to 
provide  for  the  punishment  of  counterfeiting 
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the  socurities  and  current  coin  of  *the  United 
States"  (article  1,  {  8,  el.  6)  is  a  limitation  as 
well  as  a  grant  of  power;  that  the  act  which 
the  statute  denounces  is  not  counterfeiting, 
and  therefore  that  Congress  cannot  provide 
for  its  punishment.  The  contention  must  be 
rejected.  It  rests  on  a  misconception,  not 
only  of  that  clause,  but  also  of  the  clause  in- 
vesting Congress  with  power  "to  coin  money" 
and  "regulate  the  value  thereof."  Article  1, 
S  8,  cl.  6.  Both  have  been  considered  by  this 
court,  and  the  purport  of  the  decisions  is  (1) 
that  Congress  not  only  may  coin  money  in 
the  literal  sense,  but  also  may  adopt  appro- 
priate measures,  including  the  imposition  of 
criminal  penalties,  to  maintain  the  coin  In  its 
purity  and  to  safeguard  the  public  against 
spurious,  simulated,  and  debased  coin;  and 
(2)  that  the  power  of  Congress  in  that  regard 
is  in  no  wise  limited  by  the  clause  relating 
to  the  punishment  of  counterfeiting.  United 
States  V.  Marigold,  9  How.  560,  567,  568,  13 
L.  Ed.  257;  Legal  Tender  Cases,  12  Wall.  457, 
535,  536,  544,  545,  20  L.  Ed.  287.  It  hardly 
needs  statement  that  in  the  exertion  of  this 
power  the  conscious  and  willing  possession, 
without  lawful  authority,  of  a  die  in  the  like- 
ness or  similitude  of  one  used  or  designated 
for  making  genuine  coin  of  the  United  States 
may  be  made  a  criminal  offense.    If  this  be 


not  a  necessary,  It  la  at  least  an  appropriate, 
step  tn  effectively  suppressing  and  prevent- 
ing the  making  and  use  of  illegitimate  coin. 
Final  order  affirmed. 


(255  U.  8.  288) 

DAWSON,  Atty.  Gen.  of  Kentucky,  et  al.  v. 

KENTUCKY  DISTILLERIES  Sl 

WAREHOUSE  CO. 

SAME  V.  J.  &  A.  FREIBERG  CO.,  Inc. 

(Argued  Jan.  6,  1920.    Decided  Feb.  28,  1921.) 
Nos.  439  and  682. 

1.  Courts  «=>366 (6)— Whether  tax  la  ocoupa- 
tlon  tax  or  property  tax  held  question  of  lo- 
oal  law. 

The  question  whether  the  tax  of  60  cents 
a  gallon  on  all  whisky  withdrawn  from  bond  or 
transferred  in  bond  to  another  state  imposed 
by  Act  Ky.  March  12,  1920  (Acts  1920,  c.  13), 
is  an  occupation  tax  or  a  property  tax  is  one  of 
local  law,  as  to  which  a  decision  by  the  high- 
est court  of  Kentucky  would  be  accepted  by 
the  federal  Supreme  Court  as  conclusiye. 

2.  Licenses  ^s» I— Character  of  tax  determined 
from  Incidents,  and  not  from  name. 

The  character  of  a  tax  as  a  property  tax 
or  an  occupation  tax  must  be  determined  by 
its  incidents,  and  the  name  by  which  it  is  de- 
scribed in  the  statute  imposing  it  is  immate- 
rial. 

3.  Lloenses  ^=9 1— Tax  per  gallon  on  whisky 
withdrawn  from  bond  or  taken  from  state 
held  a  property  tax. 

The  tax  imposed  on  persons  engaged  In  the 
business  of  owning  and  storing  whisky  in  bond- 
ed warehouses  amounting  to  50  cents  a  gallon 
on  whisky  withdrawn  from  bond  or  transferred 
in  bond  to  points  outside  the  state  imposed  by 
Act  Ky.  March  12,  1920  (Acts  1920,  c  13), 
cannot  be  sustained  as  a  tax  on  the  business 
or  occupation  of  warehousemen  or  on  the  busi- 
ness of  owning  and  storing,  or  owning,  storing, 
and  removing,  or  removing  whisky  in  bond,  but 
is  a  property  tax  subject  to  the  requirements 
of  a  property  tax  specified  in  Ck>nst.  Ky.  |  171. 

4.  Licenses  ^==>35— Statutes  held  not  to  give 
remedy  at  law  preventing  suit  la  equity  to 
enjoin  oollection  of  tax. 

Ky.  St.  §  162,  requiring  the  auditor  to  re- 
fund money  paid  for  taxes  when  no  taxes  were 
due,  as  construed  by  the  highest  court  of  the 
state  prior  to  April  and  May,  1920,  did  not 
give  such  a  remedy  at  law  for  the  recovery  of 
money  paid  on  account  of  the  so-called  li- 
cense tax  imposed  by  Act  Ky.  March  12,  1920 
(Acts  1920,  c.  13),  as  prevented  a  suit  in  equi- 
ty to  enjoin  collection  of  the  tax  as  the  right 
thereunder  to  recover  back  the  amount  paid 
was  doubtful. 

5.  Courts  ^=9371(2)  —  Equitable  remedy  l» 
state  court  not  lost  by  suing  In  federal  ooart. 

If  the  remedies  conferred  by  a  statute  for 
the  recovery  of  taxes  paid  are  not  regarded  by 
the  state  courts  as  ousting  the  jurisdiction  of 
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eqnity  to  enjoin  the  illegal  collection  of  the 
tax,  the  equitable  remedy  available  in  the 
state  courts  is  not  lost  by  suing  in  the  federal 
court. 

6.  Equity  ^=»50— Jorlsdiotloii  not  lost  by  oon- 
strootion  of  statutes,  sluoe  filing  of  bill  so 
as  to  give  legal  remedy. 

Where  at  the  time  a  bill  was  filed  to  en- 
join collection  of  taxes  equity  had  jurisdiction, 
the  equitable  jurisdiction  was  not  lost  because 
the  statutes  were  subsequently  construed  by 
the  state  court,  so  as  to  give  an  adequate  le- 
gal remedy. 

7.  Courts  ^==>506— Order  of  state  oourt,  re- 
straining enforcement  of  statute,  held  not  to 
abate  suit  In  federal  oourt. 

Where,  in  a  suit  by  an  owner  of  whisky  in 
bond  against  the  warehouseman,  plaintiff  join- 
ed the  Attorney  General  and  auditor  of  public 
accounts,  and  asked  a  restraining  order  against 
the  collection  of  a  tax  on  the  whisky,  and  an 
order  was  granted  restraining  defendants  from 
requiring  plaintiff  to  pay  the  tax,  a  suit  in  a 
federal  court  to  enjoin  collection  of  the  tax 
did  not  abate,  under  Judicial  Code,  §  266 
(Comp.  St  §  1243),  as,  even  treating  that  ac- 
tion as  one  to  enforce  the  statute,  the  stay 
contemplated  by  section  266  is  a  general  one, 
and  not  a  restraining  order  in  purely  private 
litigation. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky. 

Two  suits  by  the  Kentucky  Distilleries  & 
Warehouse  Company  against  Charles  I. 
Dawson,  Attorney  General  of  the  State  of 
Kentucky,  and  others,  and  by  the  J.  &  A. 
Freiberg  Company  against  Charles  I.  Daw- 
son, Attorney  General  of  the  State  of  Ken- 
tucky, and  others.  From  an  order  in  each 
suit,  granting  an  interlocutory  Injunction, 
defendants  appeal.    Affirmed. 

For  opinion  below,  see  274  Fed.  420. 
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•Mr.  Charles  I.  Dawson,  of  Frankfort,  Ky., 
for  appellants. 

Mr.  W.  Overton  Harris,  of  LoulsviUe,  Ky., 
for  an  appellant  in  No.  682. 

Mr.  Wm.  Marshall  Bullitt,  of  Louisville, 
Ky.,  for  appellee  Kentucky  Distilleries  & 
Warehouse  Co. 

Messrs.  T.  Kennedy  Helm,  of  Louisville, 
Ky.,  and  Levi  Cooke,  of  Washington,  D.  C, 
for  appellee  J.  &  A.  Freiberg  Co.,  Inc. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court. 

On  March  12, 1820,  the  Legislature  of  Ken- 
tucky passed  and  the  Governor  ai^roved  an 
act  (Acts  1920,  c.  13)  whi'Oi  imposed  upon 
every  person  engaged  in  the  business  of 
manufacturing  whisky  or  "in  the  business  of 
owning  and  storing"  the  same  in  bonded 
warehouses  within  the  state  what  was  called 
an  "annual  license  tax"  of  50  cents  a  gallon 
upon  all  whisky  either  withdrawn  from  bond 
or  transferred  in  bond  from  Kentucky  to  a 


point  outside  that  state.  *The  act  took  ef- 
fect, by  its  terms,  on  its  approval  by  the 
Governor.  At  that  time  there  were  stored  in 
such  bonded  warehouses  about  80,000,000 
gallons  of  whisky  worth  in  bond  perhaps 
$1.50  a  gallon.  Much  of  this  whisky  was 
owned  by  citizens  of  other  states,  their 
ownership  being  evidenced  by  negotiable 
warehouse  receipts.  Shortly  after  the  enact- 
ment of  the  statute  two  suits  were  brought 
in  the  District  Courts  of  the  United  States 
for  Kentucky  to  enjoin  its  enforcement.  The 
first  was  brought  in  the  Western  district,  by 
the  J.  &  A.  Freiberg  Company,  Incorporated, 
an  Ohio  corporation ;  the  second  in  the  East- 
ern district  by  the  Kentucky  Distilleries  & 
Warehouse  Company,  a  New  Jersey  corpora- 
tion. The  Attorney  General  of  the  common- 
wealth and  the  auditor  of  public  accounts 
were  made  defendants  in  each.  In  the 
former,  the  Louisville  Public  Warehouse 
Company  was  also  a  defendant;  in  the  lat- 
ter, the  commonwealth's  attorney. 

In  the  Freiberg  case  it  was  alleged  that 
the  whisky  was  in  a  general  bonded  ware- 
house,!  that  the  owner  wished  to  withdraw 
it  for  removal  in  bond  to  a  general  bonded 
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♦warehouse  in  Massachusetts,  and  that  the 
defendant  warehouseman,  acting  under  provi- 
sions of  the  Kentucky  statute  refused  to  per- 
mit such  transfer  unless  the  tax  in  question 
was  paid  by  the  owner.  In  the  Distilleries 
Comfpany  case  the  plaintiff  alleged  that  it 
had  in  its  distillery  warehouses  large  quan- 
tities of  whisky,  most  of  which  was  owned 
by  others,  that  requests  were  being  made 
daily  either  to  withdraw  lots  from  bond  upon 
paying  the  government  tax  or  to  have  them 
transferred  in  bond  to  other  states,  and  that 
the  defendants  threatened  to  enforce  heavy 
penalties  if  any  such  withdrawal  or  transfer 
was  permitted  without  making  payment  of 
the  50  cents  a  gallon  state  tax.  In  each  case 
a  motion  for  an  interlocutory  injunction  was 
made  and  heard  before  three  judges  under 

» Every  bonded  warehouseman  was  required  to 
make  to  the  state  on  June  1,  1920,  and  monthly 
thereatter,  a  report  showing  all  the  whisky  in  bond- 
ed storage  and  the  number  of  proof  gallons  with- 
drawn or  transferred.  The  act  provided  by  section 
8  that  all  bonded  warehousemen  "shall,  at  the 
time  said  reports  herein  provided  for  are  made, 
pay  to  the  auditor  of  public  accounts  the  tax  of 
fifty  cents  per  proof  gallon  upon  each  proof  gallon 
of  such  spirits  removed  from  the  bonded  warehouse 
•  •  •  or  transferred  under  bond  out  of  this  state, 
up  to  the  date  of  making  such  report;  and  for  the 
purpose  of  securing  the  payment  of  the  license  taxes 
herein  provided  for,  the  commonwealth  shall  have  a 
lien  on  all  such  spirits  stored  in  such  bonded  ware- 
houses, together  with  the  other  property  of  the 
bonded  warehousemen  used  in  connection  there- 
with ;  and  in  all  cases  where  the  spirits  so  removed 
or  transferred  were  owned  or  controlled  by  an- 
other than  the  bonded  warehouseman,  then  the 
bonded  warehouseman  shall  collect  and  pay  the 
tax  due  on  such  spirits  so  removed  or  transferred 
under  bond,  and  shall  be  subrogated  to  the  Hen 
of  the  commonwealth." 


^»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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section  266  of  the  Judicial  Code  (Comp.  St. 
§  1243).  The  substantial  questions  presented 
In  the  two  suits  were  the  same.  The  plain- 
tiff contended,  in  each,  that  the  Kentucky 
statute  was  Told  under  both  the  state  and 
federal  Constitutions;  and  in  each  case  the 
defendants,  besides  asserting  the  validity  of 
the  act.  Insisted,  among  other  things,  that 
the  suit  should  be  dismissed  for  want  of 
equity  because  there  was  an  adequate  rem- 
edy at  law.  The  District  Courts  granted 
plaintiffs  the  motions,  holding  that  there  was 
no  adequate  remedy  at  law  and  that  the 
statute  was  invalid  under  the  Constitution  of 
the  state  because  It  was  a  property  tax,  was 
not  uniform  in  its  operation,  and  was  confis- 
catory. The  case  comes  here  by  direct  ap- 
peal under  section  238  of  the  Judicial  Code 
(Comp.  St  I  1215).  We  shall  consider  first 
the  validity  of  the  tax. 

[1]  First.  The  Attorney  General  ccmcedes 
that  the  tax,  if  a  property  tax,  is  invalid; 
since  it  does  not  comply  with  the  require- 
ments of  a  property  tax  specified  in  section 
171  of  the  state  Constitution.  It  is  not  *'un- 
iform  upon  all  property  of  the  same  class 
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subject  to  taxation/*  >  and  though  ^called  an 
"annual"  tax  was  not  Intended  to  be  such.* 
He  contends,  however,  that  the  tax  is,  as 
stated  in  the  title  of  the  act,  a  license  tax 
upon  "the  business  of  manufacturing**  dis- 
^lUed  spirits  and  upon  '*the  business  of  own- 
ing and  storing  such  spirits  In  bonded  ware- 
houses." Section  181  of  the  state  Constitu- 
tion authorizes  license  or  occupation  taxes, 
and  statutes  imposing  such  taxes  measured 
by  the  amount  of  the  product  have  been  re- 
peatedly sustained  by  its  highest  court.  Ray- 
dure  V.  Board  of  Supervisors  of  Estill  Coun- 
ty, 183  Ky.  84,  209  S.  W.  19;  Strater  Bros. 
Tobacco  Co.  v.  Commonwealili,  117  Ky.  604, 
78  S.  W.  871.  Here  we  are  concerned  only 
with  the  taxes  which  are  alleged  to  be  on 
'the  business  of  owning  and  storing  such 
spirits  In  bonded  warehouses."  The  question 
is  whether  as  to  such  this  50  cents  a  gallon 
tax  is  an  occupation  tax  or  is  a  property  tax. 
The  question  is  one  of  local  law,  so  that  a 
decision  of  It  by  the  highest  court  of  the 
state  would  be  accepted  by  us  as  conclusive. 
But  the  validity  of  the  statute  does  not  ap- 

*  If  the  tax  In  question  were  a  property  tax  there 
^ould  be  double  taxation  of  this  property  and  the 
uniformity  clause  would  be  violated,  because  the 
w^hlsky  has  never  been  put  into  a  separate  class; 
and  under  another  statute  all  whisky  stored  in 
bonded  warehouses  was  required  to  be  assessed  by 
the  State  Tax  Commission  at  its  fair  cash  value; 
and  taxes  at  the  rate  of  40  cents  per  |100  of  value 
were  payable  thereon.  Ky.  Stat.  |  4019,  as  amended 
March  6,  1918  (Ky.  St.  Supp.  1918.  §  4019).  Ck)mpare 
Campbell  County  v.  City  of  Newport,  174  Ky.  712. 
723,  193  S.  W.  1.  L.  R.  A.  1917D,  791.  Raydure  v. 
Board  of  Supervisors,  183  Ky.  84,  97,  209  S.  W.  19. 

*  It  was  admitted  that  It  would  be  clearly  void  as 
being  confiscatory  unless  it  was  assumed  that  it 
was  to  be  levied  only  once— namely,  when  the  whis- 
ky is  withdrawn  from  bond  or  when  it  is  trans- 
ferred in  bond  to  another  state.  Compare  Salis- 
bury V.  Equitable  Purchasing  Co..  177  Ky.  S48.  361, 
86S,  197  8.  W.  818,  U  R.  A.  1918A,  1114. 


pear  to  have  been  passed  upon  by  any  Ken- 
tucky court.  We  are,  therefore,  called  upon, 
as  were  the  District  Courts,  to  determine 
this  question  of  state  law. 

[2,  3]  The  name  by  which  the  tax  Is  de- 
scribed in  the  statute  Is,  of  course.  Immate- 
rial. Its  character  must  be  determined  by  its 
incidents;   and  obviously  it  has  none  of  the 

^ordinary  Incidents  of  an  occupation  tax.  Un- 
like the  tax  of  1%  cents  a  gallon  upon  recti- 
fiers sustained  In  Brown-Forman  Ck>.  v.  Ken- 
tucky, 217  U.  S.  563,  30  Sup.  Gt.  578,  54  K 
Ed.  883,  and  the  tax  of  2  cents  a  gallon  upon 
distillers  and  warehousemen  sustained  In 
Green,  Auditor,  v.  Taylor,  Jr.,  &  Sons,  184  Ky. 
739,  212  S.  W.  925,  this  tax  is  not  upon  the 
business  or  occupation  of  the  warehouseman. 
A  particular  lot  of  whisky  may  pass  through 
a  dozen  bonded  warehouses  without  one  of 
them  being  obliged  to  pay  the  tax.  For  the 
only  warehouseman  required  to  do  so,  is  he 
who  has  the  whisky  on  storage  at  the  time 
of  its  removal  from  bond  (government)  tax 
paid  or  when  it  is  transferred  in  bond  to  an- 
other state.  The  tax  is  made  primarily  pay- 
able by  the  warehouseman  and  to  secure  its 
payment  the  state  is  given  a  lien  upon  the 
warehouse  and  the  whisky  therein.  But  the 
warehouseman  is  a  collection  agency  merely 
empowered  to  get  reimbursement  through  sub- 
rogation to  the  state's  lien  on  the  whisky  of 
others  which  ultimately  bears  the  burden  of 
the  tax.  Nor  is  the  alleged  business  of  mere- 
ly owning  and  storing  whisky  In  bond  made 
taxable.  So  long  as  the  whisky  is  stored  in 
bond  within  the  state  it  is  free  of  the  tax. 
One  may  own  and  store  the  whisky  for  years 
in  the  hope  of  selling  It  at  a  profit,  and  yet  be 
free  from  any  obligation  ever  to  pay  this  tax, 
if,  before  its  removal  from  bond  within  the 
state,  the  whisky  is  sold  to  another,  or  if, 
while  so  owned,  it  is  destroyed  or  forfeited 
to  the  government  Likewise  the  tax  Is  not 
(me  imposed  upon  the  business  of  owning, 
storing  and  removing  whisky  from  bond. 
For  the  tax  would  become  payable  on  account 
of  whisicy  removed,  although  there  had  not 
been  storage  for  any  appreciable  time ;  thus 
the  tax  would  be  payable  on  whisky  if  It 
had  been  removed  from  the  warehouse  im- 
mediately after  the  approval  of  the  act  Nor 
is  the  tax  one  on  the  business  of  removing 
liquor  owned.  For  the  tax  is  payable  in 
respect  to  any  lot  of  whisky  removed;   and 
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a  single  transaction  does  not  con*stitute  en- 
gaging  In  the  business,  be  it  that  of  buying 
and  selling  whisky  or  In  the  business  of 
otherwise  using  lt.«  In  fact  the  tax  is  one 
imposed  upon  each  lot  of  whisky  at  the  time 
it  is  removed  from  bond  within  the  state. 
The  tax  might  be  said  to  be  upon  the  act 

*  That  an  isolated  transaction  would  not  under 
the  law  of  Kentucky  constitute  engaging  in  a  busi- 
ness, see  Hays  v.  Commonwealth,  107  Ky.  66S,  €58, 
66  S.  W.  425;  Evers  v.  City  of  Mayfleld.  120  Ky. 
74,  77,  85  S.  W.  697;  Louisville  Losier  Co.  v.  Citj 
of  LouisTille,  159  Ky.  178,  180.  186  8.  W.  797. 
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of  remoTal  from  the  bonded  warehouse  with- ,  if  the  auditor  fails  in  this  duty,  a  writ  of 


in  the  state.  But,  as  stated  by  the  lower 
court,  "the  thing  really  taxed  is  the  act  of 
the  owner  in  taking  his  property  out  of  stor- 
age into  Ills  own  possession  (absolute  or  qual- 
ified) for  the  purpose  of  making  some  one  of 
the  only  uses  of  which  it  is  capable;  i.  e., 
consumption,  sale  or  keeping  for  future  con- 
sumption or  sale.  •  •  •  The  whole  value 
of  the  whisky  depends  upon  the  owner's 
right  to  get  it  from  the  place  where  the  law 
has  comfpelled  him  to  put  it,  and  to  tax  the 
right  is  to  tax  the  value."  To  levy  a  tax 
by  reason  of  ownership  of  property  is  to  tax 
the  property.  Compare  Thompson,  Auditor, 
V.  Kreutzer,  112  Miss.  165,  72  South.  891; 
Thompson,  Auditor,  v.  McLeod,  112  Miss.  383, 
73  South.  193,  L.  R.  A.  1918C,  893,  Ann.  Cas. 
1918A,  674.  It  cannot  be  made  an  occupation 
or  license  tax  by  calling  it  so.  See  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  107,  148-150,  31 
Sup.  Ct  342,  56  L.  Ed.  389,  Ann.  Cas.  1912B, 
1312;  Zonne  v.  Minneapolis  Syndicate,  220 
U.  S.  187,  31  Sup.  Ct  361,  55  L.  Ed.  428; 
United  States  v.  Emery,  237  U.  S.  28,  35  Sup. 
Ct  499,  59  L.  Ed.  825.  The  language  of  the 
emergency  clause  in  the  act  discloses  that 
the  legislature  considered  that  it  was,  in 
fact,  taxing  the  whisky.s 

As  we  hold  the  tax  to  be  one  on  property, 
and  it  is  conceded  that,  if  it  be  such,  it  is  in- 
valid under  the  state  Constitution,  we  have  no 
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occasion  to  consider  whether  *it  would  be  also 
invalid  under  the  state  Constitution  as  a 
license  or  excise  tax,  because  confiscatory 
(compare  Owen  County  v.  F.  &  A.  Cox  Co., 
132  Ky.  738,  743,  117  S.  W.  296,  21  L.  R.  A, 
[N.  S.]  83;  City  of  Louisville  v.  Pooley,  136 
Ky.  286,  124  S.  W.  315,  26  L.  R.  A.  [N.  S.] 
582;  Salisbury  v.  Equitable  Purchasing  Co., 
177  Ky.  348,  351,  854,  197  S.  W.  813,  L.  R.  A, 
1918A,  1114),  or  for  other  reasons.  Nor  need 
we  consider  whether  it  is  not  also  obnox- 
ious to  the  federal  Constitution  as  imposing  a 
burden  upon  interstate  commerce.  Compare 
Heyman  v.  Hays,  236  U.  S.  178,  35  Sup.  Ct 
403,  59  L.  Ed.  527. 

[4-6]  Second.  The  Attorney  General  insists 
that  these  bills  in  equity  should  have  been 
dismissed  because  each  plaiutifT  had  a  plain, 
adequate  and  complete  remedy  at  law.  The 
contention  rests  upon  section  162  of  the  Ken- 
tucky Statutes,  which  declares  that: 

*'When  it  shall  appear  to  the  auditor  that 
money  has  been  paid  into  the  treasury  for  tax- 
es when  no  such  taxes  were  in  fact  due,  he 
shall  issue  his  warrant  on  the  treasury  for 
such  money  so  improperly  paid,  in  behalf  of 
the  person  who  paid  the  same." 

Greene,  Auditor,  v.  Taylor,  Jr.,  &  Sons,  184 
Ky.  739,  212  S.  W.  925,  is  cited  to  show  that 

*  "And  whereas  the  liquor  which  they  are  hand- 
ling and  in  which  they  are  dealing  is  in  large 
quantities  being  removed  from  the  bonded  ware- 
houses and  disposed  of,  without  the  state  securing 
an  adequate  license  tax  thereon  an  emergenoy  Is 
hereby  declared  to  exist." 


mandamus  will  issue  to  compel  performance. 
The  plaintiffs,  it  is  said,  should  have  paid  the 
tax  under  protest  and  have  sued  at  law  to 
recover  the  amounts  so  paid.  But  when 
these  suits  were  brought  (April  and  May, 
1920)  the  decisions  of  the  highest  court  of  the 
state  left  it  at  least  doubtful  whether  money 
so  paid  could  have  l>een  recoverd  at  law  by 
the  taxpayer,  among  other  reasons,  because 
the  money  would  not  have  been  paid  under 
compulsion  of  distraint  or  of  a  right  of  dis- 
traint or  under  a  mistake  of  law  or  of  fact« 
It  was  not  until  November  16, 1920,  which  was 
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after  these  appeals  had  been  entered  in  *this 
court,  that  Craig  v.  Security  Producing  & 
Refining  Co.,  189  Ky.  565,  568,  225  S.  W.  729, 
settled  that  money  paid  under  such  circum- 
stances could  be  recovered.  The  Court  of  Ap- 
peals of  Kentucky  recognized  the  doubt  aris- 
ing from  its  earlier  decisions  and  in  order 
to  remove  the  doubt  found  it  necessary  to 
overrule  several  of  its  recent  opinions  "so  far 
as  they  conflict  with  the  construction  herein 
given  section  162." 

It  is  well  settled  that  "if  the  remedy  at 
law  be  doubtful,  a  court  of  equity  will 
not  decline  cognizance  of  the  suit"  Davis 
V.  Wakelee,  156  U.  S.  680,  688,  15  Sup.  Ct 
555,  558  (39  L.  Ed.  578).  But,  whatever  rem- 
edies section  162  is  now  regarded  as  confer- 
ring, it  is  clear  that  at  the  time  this  suit 
was  brought  they  were  not  regarded  in  Ken- 
tucky as  sufficiently  adequate  to  oust  the  ju- 
risdiction of  equity  to  enjoin  the  illegal  col- 
lection of  taxes.  Gates  v.  Barrett,  79  Ky. 
295 ;  Norman  v.  Boaz,  85  Ky.  557,  560,  4  S. 
W.  316;  Negley  v.  Henderson  Bridge  Co.,  107 
Ky.  414,  54  S.  W.  171;  LouisvUle  Trust  Co. 
V.  Stone,  107  Fed.  305,  309,  46  C.  C.  A.  299. 
And  if  the  equitable  remedy  was  available  In 
the  state  courts  it  was  not  lost  by  suing  in 
the  federal  court.  Davis  v.  Gray,  16  Wall. 
203,  221,  21  L.  Ed.  447 ;  CJowley  v.  Northern 
Pacific  Ry.  CJo.,  159  U.  S.  569,  16  Sup.  Ct  127, 
40  L.  Ed.  263.  Nor  Is  the  equitable  jurisdic- 
tion lost  because  since  the  filing  of  the  bill  an 
adequate  legal  remedy  may  have  become 
available.  Beedle  v.  Bennett,  122  U.  S.  71,  7 
Sup.  Ct  1090,  30  L.  Ed.  1074;  Busch  v. 
Jones,  184  U.  S.  598,  22  Sup.  Ct  511,  46  L. 
Ed.  707.  We  have  no  occasion,  therefore,  to 
consider  other  reasons  urged  why  the  legal 
remedy,  if  any,  would  have  been  inadequate. 

[7]  Third.  The  Attorney  General  moved 
that  these  suits  be  abated,  relying  upon  the 
amendment  to  section  266  of  the  Judicial 
Code  by  Act  of  March  4,  1913,  c.  160,  37 
Stat.  1013  (Comp.  St.  S  1243),  which  declares 
that  if  before  the  final  hearing  of  an  applica- 

•  Compare  Louisville  City  Nat.  Bank  ▼.  Coulter, 
112  Ky.  677.  584.  66  S.  W.  427 ;  Couty  y.  Bosworth, 
160  Ky.  312,  169  S.  W.  742;  Louisville  Gas  Co.  v. 
Bosworth.  169  Kv.  824.  186  S.  W.  126;  and  the 
first  opinion  in  Craig  v.  Security  Producing  ft 
fining  Co.,  rendered  March  9.  1920. 
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tion  to  restrain  the  enforcement  of  a  stat- 
ute or  an  order  made  by  an  administrative 
board  or  commission — 

"a  suit  shall  have  been  brought  in  a  court  of 

the  state  having  jarisdiction  thereof  under  the 

•20T 

laws  of  such  state,  *to  enforce  such  statute  or 
order,  accompanied  by  a  stay  in  such  state  court 
of  proceedings  under  such  statute  or  order 
pending  the  determination  of  such  suit  by  such 
state  court,  all  proceedings  in  any  court  of 
the  United  States  to  restrain  the  execution  of 
such  statute  or  order  shall  be  stayed  pending 
the  final  determination  of  such  suit  in  the 
courts  of  the  state." 

The  suit  pending  in  the  state  court  was 
this:  A  liquor  dealer  who  owned  whisky  in 
a  distillery  warehouse  had,  prior  to  the  en- 
actment of  the  statute  here  in  question, 
caused  it  to  be  bottled  in  bond  and  had  paid 
thereon  the  2-cent  a  gallon  state  tax  im- 
posed under  the  law  of  1917.  Acts  Sp.  Sess. 
Ky.  1917,  c.  5,  §  1.  He  claimed  the  right  to 
withdraw  the  whisky  from  bond  without 
payment  of  the  50-cent  a  gallon  tax;  and 
brought  suit  in  a  county  court  to  enjoin  the 
warehouseman  from  preventing  his  doing  so. 
The  latter  set  up  this  1920  act.  Thereupon 
the  plaintiff  by  amended  petition  joined  the 
Attorney  General  and  the  auditor  as  code- 
fendants  and  prayed  that  they  be  enjoined 
from  compelling  the  plaintiff  or  the  ware- 
houseman to  pay  the  50-cent  a  gallon  tax  on 
the  plaintifTs  whisky.  A  restraining  order 
to  that  effect  issued. 

Whether  this  suit  in  the  county  court  was 
of  such  a  character  as  to  entitle  the  state  offi- 
cials to  stay  the  proceedings  in  the  federal 
court  we  do  not  decide.  Strictly  speaking 
it  was  not  **brought  ♦  ♦  ♦  to  enforce" 
the  statute  in  question;  but  it  is,  at  least, 
arguable  that  it  might  have  been  accepted  by 
the  state  officials  as  a  means  to  that  end,  and 
so  have  fulfilled  in  substance  the  statutory 
requirement  See  House  Report  No.  1584, 
62d  Cong.  3d  Sess.  But  whether  this  is  true 
or  not  it  was  not  ^'accompanied  by  a  stay  in 
such  state  court  of  proceedings  under  such 
statute"  within  the  meaning  of  the  Judicial 
Code.  The  stay  contemplated  by  Congress  is 
a  general  one,  which  would  protect  among 
others,  those  who  had  already  sought  pro- 
tection in  the  federal  court  The  restraining 
order  T  Issued  in  the  purely  private  litiga- 
tion between  third  parties  in  the  county  court 
left  the  plaintiffs  in  the  suits  before  us  sub- 
ject to  all  the  danger  of  irreparable  injury 
against  which  they  had  sought  protection  in 
the  federal  courts. 

Affirmed. 


f  "You  are  hereby  enjoined  from  requiring  from 
the  plaintiff  or  his  agents  or  distiller  in  charge 
payment  of  the  50-cent  per  gallon  tax  on  his  whis- 
kies described  in  the  petition  •  •  •  until  further 
orders  of  this  court." 


(2S5  U.  8.  129) 
HARTFORD   LIFE    INS.  CO.  v.  BLINCOE. 

(Argued  Jan.  20, 1921.    Decided  Feb.  28, 1921.) 

No.  161. 

I.  Appeal  and  error  ^=:»l 1 95 (I)— Contentions 
not  passed  on  do  not  become  law  of  the  case. 

The  rules  gorerning  the  effect  of  a  judg- 
ment as  a  bar  or  estoppel  against  the  prosecu- 
tion of  a  second  action  on  the  same  claim  or 
demand  do  not  apply  in  determining  whether 
a  decision  on  the  writ  of  error  was  the  law  of 
the  case  as  to  a  particular  issue,  and  the  deci- 
sion does  not  establish  the  law  of  the  case  as 
to  a  contention  presented,  but  not  passed  on 
by  the  court. 


2.  Appeal  and  error  ^=s»l  195 (I)— Effect  of  tax 
Included  In  insurance  assessment  held  not 
determined  on  writ  of  error. 

An  opinion  by  the  United  States  ISupreme 
Court  on  writ  of  error  to  a  state  Supreme 
Court,  reyerslng  a  judgment  against  a  life  in- 
surance company  because  the  state  Supreme 
Court  had  not  given  full  credit  to  a  decision 
of  the  court  of  another  state  sustaining  the 
authority  and  method  by  which  the  insurance 
company  had  levied  an  assessment  which  the 
state  court  held  void,  did  not  establish  the 
law  of  the  case  as  sustaining  the  assessment 
against  the  claim  it  was  void,  because  including 
therein  a  state  tax  for  which  the  insurance 
company  was  not  liable,  where  that  contention 
was  not  noticed  by  the  United  States  Supreme 
Court. 

3.  Courts  ^=>394(I8)— Supreme  Court  cannot 
determine  size  of  state  tax  or  applicability  to 
defendant. 

On  writ  of  error  to  a  judgment  of  the 
state  Supreme  Court,  holding  an  assessment 
by  a  life  insurance  company  void  because  it 
included  therein  a  state  tax  which  the  insur- 
ance company  was  not  required  to  pay,  the 
questions  of  the  size  of  the  tax  and  the  liabil- 
ity of  the  insurance  company  are  state  ques- 
tions, which  cannot  be  reviewed. 

4.  Courts  ^=»394(l)— State  penalty  on  Insar- 
ance  company  for  vexatious  delay  In  pay. 
ment  is  state  question. 

Whether  the  penalty  imposed  on  an  insur- 
ance company  by  Rev.  St.  Mo.  1909,  {  7068»  for 
vexatious  refusal  to  pay  a  policy,  should  be 
imposed  on  the  company  in  a  case  where  ali 
questions  on  the  first  writ  of  error  to  the 
state  Supreme  Court  were  decided  in  its  favor, 
is  a  question  for  the  state  courts  to  deter- 
mine, and  not  open  to  review  on  second  wilt 
of  error. 


5.  Constitutional   law  ^=:»303— I  nsuranco 
602— State  statute,  imposing  penalty  for  vex- 
atious delay  in  paying  loss,  held  valid. 
Rev.  St.  Mo.,  1909,  |  7008,  authorizing  the 
recovery  of  damages  and  insurance  fees  from 
an  insurance  company  which  has  yexatioualy 
refused  to  pay  a  loss  under  a  policy,  does  not, 
even  when  construed  to  apply  to  delay  in  pay- 
ment pending  a  suit  in  which  all  questions  on 
the  first  writ  of  error  from  the  state  court 
were  decided  in  favor  of  the  insurance  com- 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-N umbered  Dicesta  and  ladexes 
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pany,  depriye  the  company  of  its  property,  in 
▼iolatioD  of  Const.  U.  SS.  Amend.  14. 

Mr.  Justice  Holmes,  Mr.  Justice  Van  Devan- 
ter,  and  Mr.  Justice  McReynolds,  dissenting. 

In  -Error  to  the  Supreme  Court  of  the  State 
•of  MissourL 

Action  by  Rosa  Barber  against  the  Hart- 
ford Life  Insurance  Company,  in  which 
Cecilia  Blincoe,  as  administratrix,  was  sub- 
stituted as  plaintiff  after  the  death  of  the 
•original  plaintiff.  Judgment  for  plaintiff  was 
Affirmed  by  the  Suprtme  Court  of  Missouri 
<279  Mo.  318,  214  S.  W.  207),  and  defendant 
t>ring8  error.    Affirmed. 

*180 

^Messrs.  Frederick  W.  Lehmann  and  James 
€.  Jones,  both  of  St.  Louis,  Mo.,  for  plaintiff 
in  error. 
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*Mr.  Charles  B.  Morrow,  of  St  Louis,  Mo., 
for  defendant  in  error. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

This  is  the  second  writ  of  error  in  this 
•case.  The  opinion  upon  the  first  writ  is  re- 
ported in  246  U.  S.  146,  38  Sup.  Ct  54,  62 
Ij.  Ed.  208.  The  suit  here  is,  as  it  was  there, 
•upon  a  certificate  of  qualified  life  insurance, 
issued  to  Frank  Barber  and  payable  at  his 
•death  to  his  wife,  the  plaintiff,  who  has  since 
-died,  and  her  administratrix  has  been  sub- 
-stituted  as  defendant  in  error. 

The  defense  here  is,  as  It  was  there,  that 
Barber  failed  to  pay  the  mortuary  assess- 
ment levied  January  29, 1910,  known  as  quar- 
terly call  No.  126,  and  that  the  failure  voided 
the  policy  by  its  terms. 

In  that  case  Mrs.  Barber  recovered  Judg- 
ment, which  we  reversed  on  the  ground  that 
In  rendering  It  the  state  court  disregarded  a 
Judgment  of  a  Connecticut  court  which  had 
Jurisdiction  of  the  subject-matter  and  the 
parties,  including  Barber. 

Upon  the  return  of  the  case  to  the  state 
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•court  a  new  *trial  was  had,  that  resulted 
again  in  a  verdict  and  Judgment  for  Mrs. 
Barber.  They  were  affirmed  by  the  Supreme 
•Court  of  the  state.  Barber  v.  Hartford  Life 
Ins.  Co.,  279  Mo.  318,  214  S.  W.  207. 

To  that  affirmance  this  writ  of  error  is 
•directed,  and  the  question  presented  is:  Did 
the  Supreme  Court  proceed  in  consonance 
with  our  decision?  The  extent  of  our  deci- 
sion is  therefore  necessary  to  consider,  and 
what  it  directed.  The  determination  is  in  the 
issue  that  was  presented  and  passed  upon. 

By  reference  to  the  report  of  the  case  (245 
U.  S.  146,  38  Sup.  Ct  54,  62  L.  Ed.  208)  it 
will  be  seen  that  the  Supreme  Court  rested 
the  Judgment  reviewed  on  the  invalidity  of 
the  assessment  and  that  the  nonpayment  of 
the  latter  did  not,  upon  two  grounds,  work  a 
forfeiture  of  the  insurance:  (1)  Under  the 
condition  of  the  funds  of  the  company  the  as- 
.-sesamoit  was  for  a  larger  amount  than  was 


necessary  to  pay  death  losses;  (2)  the  char- 
ter of  the  company  required  all  its  affairs  to 
be  managed  and  controlled  by  a  board  of  not 
less  than  seven  directors,  and  that  the  assess- 
ment was  not  levied  by  the  board.  These 
rulings  we  held  to  be  "in  the  teeth  of  the 
Connecticut  adjudication,  which  held  that  it 
was  proper  and  reasonable  for  the  company 
to  hold  and  even  collect  in  advance.  In  order 
to  enable  it  to  pay  losses  properly."  It  was 
hence  decided  that  the  trial  court  in  render- 
ing Judgment  against  the  Hartford  Company, 
and  the  Supreme  Court  In  affirming  the  Judg- 
ment, did  not  give  "full  faith  and  credit  to 
the  Connecticut  record."  The  reasons  for  the 
conclusion  we  need  not  repeat. 

With  this  ruling  the  Supreme  Court  was 
confronted  upon  Its  reconsideration  of  the 
case  and  the  freedom  of  decision  that  re- 
mained to  it,  and  resolved  that  we  had  left 
untouched  any  consideration  of  the  elements 
constituting  the  assessment,  and  that  it  was 
at  liberty  to  decide,  and  decided,  that  a  tax, 
asserted  by  the  company  to  have  been  im- 

posed  by  the  laws  of  Missouri,  had  been  *un- 
lawfully  included  in  the  assessment  and  that, 
therefore,  the  assessment  was  void  and  its 
nonpayment  did  not  work  a  forfeiture  of 
Barber's  insurance.  To  the  contention  of  the 
company  that  such  holding  was  precluded  by 
our  opinion,  it  was  replied  that  the  matter 
presented  purely  a  question  arising  under  the 
laws  of  the  state  and  that  this  court  "did  not 
intend  by  its  Judgment  to  adjudicate  to  the 
contrary." 

The  decision  of  the  court  that  the  Hartford 
Company  was  not  subject  to  the  tax  that  it 
had  included  in  its  assessment  was  not  new. 
It  was  a  repetition  of  the  ruling  made  in 
Northwestern  Masonic  Aid  Association  v. 
WaddiU,  138  Mo.  628,  40  S.  W.  648,  in  1897, 
and  should  have  been  known  to  the  Hartford 
Life  Insurance  Company  at  the  time  It  made 
the  assessment  and  mortuary  call.  The  rul- 
ing has  been  again  repeated  in  Young  v.  Ha:rt- 
ford  Co.,  277  Mo.  694,  211  S.  W.  1,  and  upon 
the  authority  of  those  cases  the  court  decided 
that  the  tax  was  not  applicable  to  companies 
doing  business  on  the  assessment  plan,  and 
that  on  that  plan  the  Hartford  Company  was 
doing  business. 

The  Hartford  Company  contests  the  latter 
ruling,  and  as  dependent  upon  it,  the  other 
ruling,  that  is,  that  the  company  was  not 
subject  to  the  tax,  and  asserts  besides  that 
the  effect  of  the  inclusion  of  the  tax  in  the 
assessment  was  presented  to  this  court  on  the 
former  writ  of  error  and  whether  it  was 
authorized  by  the  Connecticut  decree,  and 
that  the  answers  were  in  the  affirmative;  in 
other  words,  passed  upon  the  power  to  make 
and  the  elements  that  made  the  assessment. 
Counsel  say: 

^This  court  could  not  have  held  that  this 
assessment  was  authorized  by  the  Connecticut 
decree  and  at  the  same  time  hold  that  It  was 
void  because  it  included  the  15  Ofents  tax." 
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To  sastain  this  view  of  the  case  the  opin- 
ion is  quoted  as  follows: 

"It  is  obvious  from  the  evidence  that  this  as- 
sessment was  levied  in  the  usual  way  adopted 

•136 

by  *the  company  and  tacitly  sanctioned  by  the 
Connecticut  Judgment.' 


»f 


Counsel,  however,  admits  that  the  ques- 
tion of  the  inclusion  of  the  tax  was  not  dis- 
cussed, but  insists  that  "the  question  was  in 
the  record,  was  necessarily  involved,  and  was 
presented,"  and  invokes  the  presumption  that 
whatever  was  within  the  issue  was  decided ; 
In  other  words,  that  the  case  was  conclusive, 
not  only  of  all  that  was  decided,  but  of  all 
that  might  have  been  decided. 

[1,  2]  From  our  statement  of  the  issues  it  is 
manifest  that  the  quotation  from  the  opinion 
has  other  explanation  than  counsel's,  and  we 
need  not  dwell  upon  the  presumption  invoked 
or  the  extent  of  its  application  in  a  proper 
case.  The  question  of  the  effect  of  a  judg- 
ment as  a  bar  or  estoppel  against  the  prose- 
cution of  a  second  action  upon  the  same  claim 
or  demand,  or  its  effect  upon  a  particular  is- 
sue or  question  in  some  other  case  is  not  here 
Involved.  The  most  that  can  be  said  of  any 
question  that  was  decided  is  that  it  became 
the  law  of  the  case  and  as  such  binding  on 
the  Supreme  Court  of  the  state,  and  to  what 
extent  binding  is  explained  in  Messinger  v. 
Anderson,  225  U.  S.  436,  32  Sup.  Ct.  739,  56 
L.  Ed.  1152.  Certainly  omissions  do  not  con- 
stitute a  part  of  a  decision  and  become  the 
law  of  the  case,  nor  does  a  contention  of 
counsel  not  responded  to.  The  element  of 
taxes  in  the  assessment  was  not  considered 
by  the  Supreme  Court  and  in  this  court  the 
Connecticut  judgment  and  its  effect  were  the 
prominent  and  determining  factors.  The 
question  of  the  inclusion  of  the  tax  was  not 
discussed  or  even  referred  to.  The  only 
question  considered  was  the  powers  given  to 
the  directors  of  the  company  by  the  Connecti- 
cut charter  and  the  effect  that  was  to  be  as- 
signed to  the  Connecticut  judgment  as  that 
of  a  court  having  jurisdiction  to  decide  what 
powers  the  charter  conferred  or  required. 
It  is  hardly  necessary  to  say  that  the  tax 
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law  of  Missouri  was  no  part  of  the  ^charter. 
It  was  a  condition  the  company  encountered 
and  became  subject  to  in  Missouri. 

It  was  urged,  it  Is  true,  in  the  brief  of 
counsel  that  the  assessment  "was  void  be- 
cause it  included  money  for  taxes  erroneously 
claimed  to  be  enacted  [exacted]  under  the 


laws  of  Missouri."  No  notice,  however,  was- 
taken  of  the  contention  and  no  Influence 
given  to  it  or  to  the  effect  it  asserted.  If 
it  made  any  impression  at  all  it  was  obvlous^- 
ly  as  a  state  question  dependent  upon  the 
state  statutes  upon  which  we  would  natur- 
ally not  anticipate  the  state  courts,  the  case- 
necessarily  going  back  to  them. 

[3]  Nor  may  we  judge  of  the  action  of  the- 
Supreme  Court  of  the  state  upon  the  tax  be- 
cause of  its  size,  nor  yield  to  the  contention, 
of  the  company  that  It,  the  company,  had* 
not  accepted  the  assessment  plan  of  Insur- 
ance, but  was  doing  business  on  the  premiun> 
plan,  and  therefore  subject  to  the  tax  which* 
it  had  included  in  the  assessment.  These  are 
state  questions  and  are  not  within  our  power 
to  review. 

It  is  further  contended  by  the  Hartford 
Company  that  the  Supreme  Court  permitted 
the  recovery  of  damages  and  attorney's  fees 
under  the  provisions  of  a  statute  of  the  state, 
although  there  was  no  evidence  in  support 
thereof,  except  the  delay  in  payment  of  the 
claim  for  insurance,  notwithstanding,  it  is 
further  said,  the  omipany  "had  prevailed  on 
every  Issue  that  had  theretofore  been  pre- 
sented," and  that  by  this  action  the  company 
was  deprived  of  its  property  without  due 
process  of  law  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States. 

[4,  6]  In  support  of  its  contention  the  com- 
pany cites  section  7068  of  the  Revised  Stat- 
utes of  Missouri  1909,  which,  it  is  said,  au- 
thorizes such  recovery  only  "if  it  appear 
from  the  evidence  that  such  company  [insur- 
ance company]  has  vexaflously  refused  to- 
pay"  loss  under  a  policy,  and  no  evidence 
was  offered  on  either  trial  to  show  the  exist- 
ence of  the  condition  prescribed  by  the  stat- 
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ute.  The  immediate  ^answer  to  the  conten- 
tion is  that  what  the  statute  prescribed  was 
for  the  courts  of  the  state  to  determine  and 
their  construction  is  not  open  to  our  review 
though  we  might  consider  its  application  to 
the  circumstances  of  the  case  to  be  rather 
hard.  And  it  would,  we  think,  be  extreme 
to  hold  that  the  statute  or  its  construction 
is  a  violation  of  the  Fourteenth  Amoid- 
ment 
Judgment  afllrmed. 

Mr.  JnsUce  HOLMES,  Mr.  Justice  VAN 
DEVANTER,  and  Mr.  Justice  McBBY-^ 
NOLDS  dissent 
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POSTAL  TELEGRAPH-CABLE  CO.  v.  CITY 

OF  FREMONT. 

<Sabmitted  Jan.  18,  1921.   Decided  Feb.  2S, 

1921.) 

No.  156. 

1.  Commerce  ^s»69~Power  to  impose  ilcente 
tax  on  telegraph  eompanleo  moat  havo  rela- 
tion to  interstate  business. 

The  power  to  impose  a  licexise  tax  on  a 
telegraph  company  for  the  right  to  do  bnshiess 
within  the  municipalities  of  a  state  has  limita- 
tions, and  must  be  exercised  with  due  relation 
to  the  company's  interstate  business. 

2.  Commerce  ^=i»6&— Loss  on  Intrastate  basl- 
ness  not  determinative  of  Invalidity  of  11- 
oenss  tax. 

The  simple  assertion  of  a  loss  in  a  tele- 
graph company's  intrastate  bnsiness  without 
consideration  ol  the  cause  or  condition  of  it 
does  not  establish  the  invalidity  of  a  license  tax 
imposed  on  such  business  for  the  privilege  of 
doing  business  in  a  municipality. 

3.  Commeroe  ^=:»69~Lloens6  tax  not  Invalid 
baoaose  of  amount. 

A  license  tax  of  $60  a  year,  imposed  by  a 
city  of  8,000  inhabitants  on  the  intrastate  busi- 
ness of  a  telegraph  company,  was  not  rendered 
invalid  by  the  amount  of  the  tax. 

4.  Lioenses  ^s»32  (2)— Allegation  that  lloensa 
tax  was  paid  for  years  through  Inadvertenoe 
held  not  a  aufflolMt  excuse. 

Where  a  telegraph  company,  whose  fran- 
•chise  to  use  the  streets  of  a  city  subjected  it 
to  farther  regulation,  licensing,  and  taxation, 
paid  a  license  tax  from  1908  to  1914,  an  aUe- 
j^ation,  in  a  suit  to  collect  the  tax  for  subse- 
quent years,  that  the  tax  was  paid  through  mis- 
take and  inadvertence  of  its  clerical  force,  is 
not  a  sufficient  explanation,  without  more. 

4.  Teiegrapha  and  talephonea  ^s»30  —  Com« 
pany,  claiming  loss  on  Intrastate  business, 
must  9»k  Inoreaso  of  ratea  before  oompialning 
of  iloense  tax. 

A  telegraph  company  cannot  complain  of  a 
license  tax  imposed  on  its  intrastate  business 
by  a  Nebraska  municipality  on  the  ground  that 
such  business  is  conducted  at  a  loss,  and  that 
Rev.  St.  Neb.  1913,  §  7408,  compels  it  to  con- 
tinue such  intrastate  business,  where  it  has  not 
rsought  relief  under  section  7409  by  applying  to 
the  State  Railroad  Commission  for  an  increase 
in  its  intrastate  rates. 

In  Error  to  the  Supreme  Court  of  the 
.  State  of  Nebraska. 

Action  by  the  City  of  Fremont  against  the 
Postal  Telegraph-Cable  Company.  A  judg- 
ment for  plaintiff  was  affirmed  by  the  Su- 
preme Court  of  Nebraska  (103  Neb.  476,  172 
N.  W.  625),  and  defendant  brings  error.  Af- 
firmed. 

Mr.  John  N.  Sebrell,  Jr.,  of  Norfolk,  Va., 
for  plaintiff  in  error. 

Mr.  R.  E.  Bvans,  of  Dakota  City,  Neb.,  for 
•defendant  *ji  error. 


Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

The  City  of  Fremont  is  a  dty  of  Nebraska 
of  the  first  class,  having  more  than  6,000  and 
less  than  25,000  inhabitants.  By  an  ordi- 
nance duly  enacted  in  1903  and  re-enacted  in 
1907,  there  was  levied  a  license  tax  upon 
businesses  and  occupations  within  the  city 
including  telegraph  offices.  Upon  these  of- 
fices it  levied  a  tax  of  $60.00  per  year  on  the 

businesB  and  oooapatlon  of  sending  ^messages 
from  the  dty  to  any  place  tn  the  state,  and 
recdvlng  messages  transmitted  from  any 
place  in  the  state,  and  receiving  messages 
transmitted  from  any  place  in  the  state  to 
the  city,  except  messages  received  from  or 
transmitted  to  any  department,  agency  or 
agent  of  the  United  States,  and  except  mes- 
sages which  were  interstate  commerce. 

Plaintiff  tn  error,  herein  called  the  Postal 
Company,  is  a  corporation  engaged  in  sudi 
business  within  the  dty,  it  having  been  in 
December,  1881,  permitted  by  the  constituted 
authorities  of  the  city,  in  the  manner  pro- 
vided by  its  ordinance  to  occupy  and  use  the 
streets  of  the  dty  for  that  purpose,  the  ordi- 
nance providing  that  it  was  "subject  to  sudi 
regulations  as  have  been  or  may  be  provided 
by  ordinance,"  and  that  nothing  in  the  ar- 
tide  granting  such  consent  to  the  use  and 
occupation  of  the  streets  should  "be  con- 
strued to  prevent  said  city  from  further  reg- 
ulating, licensing  or  taxing  any  person,  com- 
pany or  corporation  owning,  using  or  operat- 
ing any  telephone  or  telegraph  lines  within 
the  corporate  limits  of  said  dty."  The  Post- 
al Company  in  accordance  with  the  ordinance 
paid  a  license  tax  of  $60.00  a  year  for  the 
years  1903  to  1914,  each  inclusive,  but  did 
not  pay  for  the  years  1915  and  1916,  and  this 
action  was  brought  for  the  recovery  of  the 
same  with  interest  at  7  per  cent 

The  defenses  of  the  Postal  Company  set  up 
tn  its  answer  are  that  it  is  compelled  by  the 
charter  of  its  organization  to  do  intrastate 
as  well  as  interstate  telegraphing,  that  it 
paid  the  license  tax  for  the  years  alleged  in- 
advertently and  without  recognition  of  its  le- 
gality ;  that  it  has  accepted  the  terms  of  the 
Post  Road  Act  of  July  24,  1866  (Comp.  St  § 
10072-10077),  and  is  entiUed  to  its  benefits; 
that  the  tax  is  confiscatory  and  prohibitive 
and  deprives  the  company  of  its  property 
without  due  process  of  law  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  In  spedfication  of 
this  defense  it  is  alleged  that  the  recdpts  of 
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the  company  for  1914  on  its  ^intrastate  busi- 
ness were  only  $108.28,  and  for  the  year 
1915,  $83.96,  and  that  the  expenses  properly 
chargeable  against  these  years  respectively, 
exclusive  of  the  tax,  were  $185.56  and  $154.- 
26,  and  that  its  loss  on  intrastate  business 
would  have  to  be  made  up  from  interstate 
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buslneBs;  that  the  city  is  under  no  expense 
by  reason  of  the  poles  and  wires  of  the  com- 
pany being  in  the  city,  and  that  $60.00  a 
year  is  in  excess  of  a  rental  charge  upon 
them,  and  that  the  streets  are  post  roads 
within  the  meaning  of  the  Post  Road  Act  of 
1866.  In  further  defense  the  answer  alleges 
that  the  tax  is  one  on  interstate  commerce; 
that  it  deprives  the  company  of  the  equal 
protection  of  the  laws  and  impairs  the  obli- 
gation of  a  contract,  both  in  violation  of  the 
Constitution  of  the  United  States. 

The  case  was  tried  to  a  Jury,  which,  after 
evidence  taken,  was  instructed  by  the  court 
to  return  a  verdict  for  the  city  in  the  sum 
of  $135.00. 

A  motion  for  new  trial  was  denied,  and 
judgment  was  rendered  upon  the  verdict.  It 
was  affirmed  by  the  Supreme  Court  of  the 
state  (103  Neb.  476,  172  N.  W.  525).  the  Su- 
preme Court  deciding:  (1)  The  tax  was  "not 
a  mere  license  or  regulation  measure,  but  one 
designed  for  revenue  purposes,"  and  that  Its 
extent  was  "a  matter  for  the  Judgment  and 
discretion  of  the  municipal  government,  sub- 
ject only  to  the  restriction  that  it  must  not 
be  prohibitory" — citing  2  Cooley  on  Taxation 
(3d  Ed.)  1139.  1440.  (2)  The  tax  was  not 
prohibitive;  that  proof  of  loss  for  two  years 
without  showing  what  volume  of  business 
was  available  in  the  municipality,  or  what 
portion  was  done  by  the  company  or  what 
its  facilities  were  for  handling  the  business, 
was  not  sufficient  to  show  that  a  tax  of  $60.00 
Imposed  for  revenue  purposes  on  the  privilege 
of  doing  an  intrastate  business  in  a  city  of 
over  8000  inhabitants  was  unreasonable.  (3) 
In  imposing  an  occupation  tax  for  revenue 
purposes  a  municipality  acts  as  the  agent  of 
the  state,  and  where  a  tax  is  imposed  upon 
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a  telegraph  company  doing  an  in^trastate  and 
an  interstate  business  and  the  revenue  de- 
rived from  its  intrastate  business  as  a  whole 
becomes  insufficient  and  the  tax  may  become 
a  burden  on  its  interstate  business,  "section 
7409.  Rev.  St  1913,  provides  a  remedy." 

The  only  contention  that  the  Postal  Com- 
pany makes  here  Is  that  the  tax  "is  in  effect 
an  imposition  upon  its  interstate  business." 
It  has  this  effect,  is  the  assertion,  because  its 
'intrastate  business  at  Fremont  is  insuffi- 
ilent  to  pay  the  tax  which  if  compelled, 
must  be  paid  from  the  company's  interstate 
business,"  because  It  is  required  to  do  an  in- 
trastate business  by  section  7408  of  the  state 
statutes,  and  its  charges  are  prescribed  by 
the  section.  For  the  contention  and  its  sup- 
porting assertions  the  company  relies  on 
Postal  Telegraph-Cable  Co.  v.  City  of  Rich- 
mond, 249  U.  S.  252.  39  Sup.  Ct  265,  63  L. 
Ed.  590. 

[1-41  We  cannot  assign  to  that  case  the 
determining  force  that  counsel  attribute  to 


r  it  Hie  case  dearly  declares  that  a  license 
tax  may  be  lawfully  Imposed  on  a  telegraph 
company  for  the  right  to  do  business  within 
the  borders  of  the  municipalities  of  a  state. 
The  power,  of  course,  has  its  limitations  and 
'^nust  be  exercised  with  due  relation  to  the- 
company's  interstate  business.  That  relation* 
is  always  to  be  considered,  but  it  is  not  dis- 
posed of  by  the  simple  assertion  of  a  loss. 
The  cause  of  it  or  the  condition  of  it  Is  to- 
be  considered.  In  this  case  the  tax  is  $60.<X> 
a  year.  It  certainly  cannot  be  said  that  it  is- 
repellant  from  its  amount,  and  there  is  nO" 
pretense  that  its  Imposition  "is  a  disguised; 
attempt  to  tax  interstate  commerce."  The 
Postal  Company  when  it  entered  the  dty,  the 
ordinance  levying  the  tax  then  being  in  ex- 
istence, did  not  declare  against  its  legality 
or  complain  of  its  detrimental  operation.  In- 
deed, for  the  privilege  of  entering  the  dty  it 
subjected  itself  to  further  regulation,  licens- 
ing and  taxing.  And  it  paid  the  tax  from 
that  time  until  1914.    The  allegation  in  its 
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answer  that  It  paid  the  ♦tax  "through  th'* 
mistake  and  inadvertence  of*  its  "clerical 
force"  we  are  not  disposed  to  accept,  without 
more,  as  an  explanation. 

[5]  The  Supreme  Court  expressed  the  view 
that  mere  proof  of  loss  for  two  years,  whldi 
may  have  been  exceptional,  determined  noth- 
ing in  the  absence  of  a  showing  what  busi- 
ness was  available  to  the  company  or  what 
fadlities  It  had  or  used,  and  also  held  that, 
the  dty  being  an  agent  of  the  state,  any  def- 
idt  arising  from  the  tax  Imposed  on  the  in- 
trastate business  of  the  company  can  be  pre- 
vented from  becoming  a  burden  upon  the 
company's  interstate  business  by  an  applica- 
tion to  the  State  Railway  Commission  under 
the  provisions  of  section  7409  for  an  increase 
of  its  intrastate  rates.  And  the  suggestion  is 
pertinent  The  company,  as  we  have  seen, 
dtes  section  7408  as  a  compulsion  upon  it  to 
engage  in  intrastate  business  and  at  desig- 
nated rates.  From  the  rigor  of  the  require* 
ment  section  7409  provides  a  mode  of  rellet 
and  until  it  is  denied  the  company  cannot 
complain  under  the  circumstances  presented 
by  this  record.  In  other  words,  if  section. 
7408  is  imperative  upon  the  company  to  con- 
tinue intrastate  business,  section  7409  affords 
a  means  of  obtaining  relief  from  burdensome 
obedience.  The  sections  are  counterparts.  If 
submission  to  section  7408  results  in  insuffi- 
cient revenue  and  a  burden  upon  Interstate 
commerce  It  is  made  the  duty  of  the  Railway 
Commission  by  section  7409  upon  complaint 
of  the  Postal  Company  to  raise  the  intrastate 
rate  "fixed"  in  section  7408.  No  attempt  to 
secure  relief  under  section  7409  appears  to 
have  been  made. 

Judgment  affirmed. 
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UNITED  STATES  V.  ROGERS  ot  al. 

^Argued  Jan.  17  and  18,  1921.   Decided 
Feb.  28,  1921.) 

No.  147. 

1.  United  States  ^s»IIO»Not  chargeable  with 
interest  on  claims  in  absence  of  statute. 

The  United  States  cannot,  in  the  absence 
•of  a  statute  to  that  end,  be  subject  to  the 
(payment  of  interest  on  claims  made  against  it. 

2.  Eminent  domain   ^=»I24  —  Compensation 
.made  as  of  tJmo  of  taking. 

When  the  government  takes  land  of  private 
•owners  for  a  public  use,  it  owes  the  duty  to 
make  just  compensation  as  of  the  time  when 
-the  owners  were  deprived  of  their  property. 


^.  Eminent  domain  ^s» 1 48— Allowance  of  6  per 
cent  interest  between  taking  and  payment 
held  proper. 
In  assessing  the  compensation  for  property 
-taken  by  the  United  States  for  public  use,  the 
allowance  of  interest  on  the  value  of  the  prop- 
•«rty  taken  at  the  rate  of  6  per  cent.,  which  was 
-the  rate  prevailing  in  the  state,  from  the  date 
-of  the  taking  till  the  deposit  of  the  money  in 
•court,  was  a  proper  allowance  as  part  of  the 
•compensation,  even  though  Act  Aug.  1,  1888, 
•I  2  (Comp.  St  I  6910),  providing  that  the 
practico  In  condemnation  cases  shall  conform 
to  the  practice  in  courts  of  the  state  where  the 
land  is  situated,  does  not  make  the  state 
rule  of  interest  applicable  to  condemnation  by 
the  United  States. 

In  Error  to  the  United  States  Glicuit 
'Court  of  Appeals  for  the  Eighth  Circuit 

Action  by  the  United  States  against  WU- 
liam  E.  Rogers  and  others  to  condemn  lands 
of  defendants  for  reclamation  purposes. 
Judgment  of  condemnation  requiring  the  de- 
posit of  the  compensation  awarded  by  com- 
missioners with  interest  was  affirmed  by  the 
•Circuit  Court  of  Appeals  (257  Fed.  397,  168 
•C.  C.  A.  437),  and  the  United  States  brings 
•error.    Affirmed. 

•ie4 

*Mr.  Assistant  Attorney  General  Gamett 
-for  the  United  States. 

♦Mr.  George  S.  Downer,  of  Albuquerque,  N. 
31.,  for  defendante  in  error. 

•167 

*Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 

The  United  States  brought  an  action  Janu- 
4iry  18,  1915,  in  the  District  Court  of  the 
United  States  for  New  Mexico,  to  condemn 
lands  of  the  defendanta  in  error  for  reclama- 
tion purposes.  32  Stat  388  (Comp.  St  §§ 
4700-4708).  C<mdemnation  proceedings  to  ac- 
-quire  real  estate  for  government  uses  and 
public  purposes  under  judicial  process  are 
regulated  by  the  act  of  August  1,  1888.  25 
Stat  357  (Comp.  St  §§  6909,  6910). 

Section  2  of  the  act  provides  that  the  prac- 
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tice,  pleadings,  forms,  and  modes  of  proceed- 
ings in  causes  arising  under  the  provisions 
of  the  act  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings,  forms,  and  proceed- 
ings existing  at  the  time  in  like  causes  in  the 
courts  of  record  in  the  state  within  which 
such  Circuit  or  District  Courto  are  held. 

The  petition  averred  the  necessity  of  ai>- 
propriating  the  lands  in  question;  that  the 
Secretary  of  the  Interior  had  determined  to 
acquire  the  defendanta'  real  estate;  that  at 
the  date  of  the  completion  of  the  work  lands 
of  the  defendanta  were  flooded  and  thereby 
appropriated  by  the  United  States  under  the 
authority  of  the  acta  of  Congress;  that  tlie 
owners  received  no  compensation;  that  nec- 
essary funds  were  available  to  pay  any  dam- 
ages which  might  be  awarded  defendante. 
The  petition  prayed  that  the  court  appoint 
commissioners  to  assess  the  damage  which 
the  owners  had  sustained  in  consequence  of 
the  taking  and  appr<^riation  of  their  lands, 
and  that  upon  payment  of  the  amount  asess- 
ed  the  lands  be  decreed  to  be  the  property  of 
the  United  States  from  the  date  of  the  ap- 
propriation thereof. 

The  award  of  the  commissioners  was  filed 
February  3,  1917,  and  an  order  was  entered 
July  27,  1917,  directing  that  the  sums  award- 
ed be  deposited  and  distributed  for  the  benefit 
of  the  owners.  Subsequently  the  owners 
made  a  motion  for  a  supplemental  order  re- 
gies 
quiring  the  ^United  States  to  deposit  sums 
equal  to  6  per  cent,  interest  on  the  awards 
calculated  from  April  19, 1912,  the  time  when 
the  lands  were  taken  by  fiooding  the  same. 
The  court  made  an  order  requiring  the  de- 
posit of  the  additional  sum,  to  which  order 
the  United  States  excepted,  and  prosecuted 
a  writ  of  error  from  the  (circuit  Court  of  Ap- 
peals of  the  Eighth  Circuit,  where  the  Judg- 
ment of  the  District  Court  was  affirmed.  257 
Fed.  397,  168  C.  C.  A.  437. 

It  appears  that  the  allowance  of  interest 
was  from  the  time  of  the  actual  taking  of 
the  land  to  the  time  deposit  was  made  in 
payment  for  the  same. 

The  questions  upon  which  the  case  was 
taken  to  the  Circuit  Ck)urt  of  Appeals  appear 
from  the  assignmento  of  error,  and  are:  (1) 
That  the  District  Court  erred  in  awarding 
interest  against  the  United  States  from  April 
12,  1912,  to  date  of  deposit  of  the  awards  in 
court,  for  the  reason  that  interest  cannot 
properly  be  allowed  in  a  condemnation  case 
against  the  United  States  for  any  period  pri- 
or to  date  of  final  judgment;  (2)  that  the 
District  Coiut  erred  in  awarding  interest 
against  the  United  States  from  April  19, 
1912,  to  date  of  deposit  of  awards  in  court, 
for  the  reason  that  interest  cannot  properly 
be  allowed  in  a  condemnation  case  against 
the  United  States  for  any  period  prior  to  date 
of  the  order  of  the  court  placing  the  United 
States  in  possession  of  the  lands  condemned; 
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<3)  that  the  District  Court  erred  In  awarding 
interest  at  the  rate  of  6  per  cent  per  annum 
against  the  United  States  from  April  19, 
1912,  to  date  of  deposit  of  awards  in  court, 
for  the  reason  that  there  is  no  authority  of 
law  for  allowing  interest  at  said  rate  on 
judgments  against  the  United  States. 

As  we  are  reviewing  the  Judgment  of  the 
Circuit  Court  of  Appeals,  the  assignments  of 
error  in  that  court  are  the  ones  open  here, 
and  it  is  evident  from  what  we  have  said  that 
the  question  in  substance  comes  to  this:  Was 
there  error  in  awarding  the  owners  interest 
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on  the  value  *of  their  lands  appropriated  from 
the  time  of  actual  taking  of  the  same  until 
compensation  was  made? 

[1,2]  It  is  unquestionably  true  that  the 
United  States  upon  claims  made  against  it 
cannot,  in  the  absence  of  a  statute  to  that 
end,  be  subjected  to  the  payment  of  Interest 
Angarica  v.  Bayard,  127  U.  S.  251,  260,  8  Sup. 
Ct  1156,  32  L.  Ed.  169;  United  States  v. 
North  Carolina,  136  U.  S.  211,  216,  10  Sup. 
Ct  920,  34  L.  Ed.  336,  cited  and  approved  in 
National  Volunteer  Home  v.  Parrish,  229  U. 
S.  494,  496,  33  Sup.  Ct  944,  57  L.  Ed.  1296. 
In  the  present  case  the  landowners  did  not 
sue  upon  a  claim  against  the  government,  as 
was  the  fact  in  United  States  v.  North  Amer- 
ican Transportation  &  Trading  Co.,  253  U. 
S.  330,  40  Sup.  Ct  518,  64  U  Ed.  935.  The 
government  was  seeking  for  purposes  author- 
ized by  statute  to  appropriate  the  lands,  and 
it  had  actually  taken  them,  and  had  deprived 
the  owners  of  all  beneficial  use  thereof  from 
the  date  from  which  the  allowance  of  interest 
ran. 

Having  taken  the  lands  of  the  defendants 
in  error,  it  was  the  duty  of  the  government 
to  make  just  compensation  as  of  the  time 
when  the  owners  were  deprived  of  their  prop- 
erty. Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  341,  13  Sup.  Ct  622, 
37  L.  Ed.  463. 

[3]  In  fixing  the  compensation  the  District 
Court,  and  the  Circuit  Court  of  Appeals  in 
affirming  the  judgment,  followed  the  New 
Mexico  statute  fixing  the  rate  of  interest  at 
6  per  cent  This  was  in  conformity  with  a 
former  ruling  of  the  Circuit  Court  of  Appeals 
applying  the  statutes  of  Minnesota  to  lands 
appropriated  in  that  state.  United  States  v. 
Sargent,  1C2  Fed.  81,  89  C.  0.  A.  81. 

The  government  urges  that  the  Conformity 
Act  of  August  1,  1S88,  does  not  require  the 
[Jnited  States  government  to  be  bound  by  the 
rule  of  the  state  statute  in  the  allowance  of 
interest.  This  may  be  true,  but  we  agree  with 
the  courts  below  tbat  the  allowance  of  just 
compensation  by  giving  interest  from  the  time 
of  taking  until  payment  is  a  convenient  and 
fair  method  of  ascertaining  the  sum  to  which 
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the  owner  of  the  land  is  entitled.  The  •fact 
that  the  rule  is  in  harmony  with  the  policy  of 


the  state  where  the  lands  are  situated  does 
not  militate  against,  but  makes  for,  the  justice 
and  propriety  of  its  adoption.  United  States 
V.  Sargent,  supra. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  the  same  is 

Affirmed. 


(25S  U.  8.  170) 
UNITED  STATES  v.  HIGHSMITH. 

(Argued  Jan.  18,  1921.     Decided  Feb.  28» 

1921.) 

No.  148. 

In  Error  to  the  United  States  Circuit  Conrt 
of  Appeals  for  the  Eighth  Circuit. 

Condemnation  proceedings  by  the  United 
States  against  Margie  L.  Highsmlth.  A  judg- 
ment of  the  district  court  directing  the  pay- 
ment of  interest  on  the  value  of  the  land  as 
found  by  the  jury  was  affirmed  by  the  Circuit 
Court  of  Appeals  (257  Fed.  401,  168  CCA. 
441),  and  the  United  States  brings  error.  Af- 
firmed. 

Mr.  Assistant  Attorney  General  Gamett,  for 
the  United  States. 

Mr.  George  S.  Downer,  of  Albuquerque,  N. 
M.,  for  defendant  in  error. 

Mr.  Justice  DAY  delivered  the  opinion  of  the 
Court. 

This  case  is  like  United  States  v.  Rogers 
(No.  147)  256  U.  S.  163,  41  Sup.  Ct  281.  65  L. 
Ed.  — ,  just  decided,  and  was  argued  and  sub- 
mitted at  the  same  time. 

In  this  instance  the  government  and  the 
landowner  appealed  from  the  award  of  the 
commissioners,  and  the  case  was  tried  to  a 
jury.  Jurors  were  instructed  that  the  allow- 
ance of  interest  was  a  matter  of  law,  and  in  a 
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form  *of  verdict  given   to  them  interest  at  6 
per  cent,  was  to  be  added  from  April  19.  1912, 
the  date  of  appropriation. 

It  appears  that  by  agreement  a  separate 
order  requiring  the  deposit  of  interest  was  en- 
tered in  order  to  allow  a  writ  of  error  upon 
that  point,  and  in  connection  with  the  above 
form  of  verdict  the  jurors  were  instructed  to 
assess  compensation  as  of  the  value  of  the 
land  on  April  19.  1912.  and  not  to  add  inter- 
est from  that  time  to  the  date  of  the  verdict. 
Afterwards  a  final  judgment  was  entered  in  the 
District  Court  requiring  a  deposit  of  the 
amount  of  the  verdict,  and  a  separate  order 
was  made  directing  payment  of  interest  from 
April  19.  1912.  A  writ  of  error  was  prosecuted 
from  the  Circuit  Court  of  Appeals,  where  the 
judgment  of  the  District  Court  was  affirmed. 
257  Fed.  401,  168  C  C  A.  441. 

The  Circuit  Court  of  Appeals  recited  the 
facts  of  the  case,  and  held  that  it  was  ruled  by 
United  States  v.  Rogers  et  al.  (No.  147)  255 
U.  S.  163,  41  Sup.  Ct  281,  65  L.  Ei  — .  just 
decided.  We  agree  with  this  conclusion,  and 
the  judgment  of  the  Circuit  Court  of  Appeals  is 

Affirmed. 
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UNION  PACIFIC  R.  CO.  v.  BURKE. 

(Arried  Jan.  27,  1921.    Decided  Feb.  28, 

1921.) 

No.   183. 


•4.  Carriers  ^s» 1 58(3)— Shipper  accepting  low. 
er  rate  for  stated  valuation  Is  estopped  to 
dalm  greater  damages. 

The  rule  that,  if  a  common  carrier  gives 
"to  a  shipper  the  choice  of  two  rates,  the  lower 
of  which  is  conditioned  on  a  stipulated  valua- 
tion of  the  property  in  case  of  loss  even  by  the 
carrier's  negligence,  and  the  shipper  under- 
fitandingly  and  freely  chooses  the  lower  rate  and 
names  his  valuation,  he  cannot  thereafter  re- 
•cover  more  than  the  stated  value,  is  based  on 
estoppel. 

2.  Carriers  <9=s>l58(3)— Cannot  limit  liability 
where  only  one  rate  Is  offered  to  shipper. 

A  carrier  is  not  permitted  to  limit  its 
liability  for  loss  occasioned  by  its  negligence 
vehere  only  one  rate  is  offered  to  the  shipper,  so 
that  he  has  no  choice  which  can  be  made  the 
'basis  of  an  estoppel,  and  therefore  the  provi- 
sion of  a  bill  of  lading  for  ocean  and  land  ship- 
ment limiting  the  value  of  the  goods,  even  if 
it  be  construed  to  have  been  carried  into  the 
uniform  bill  of  lading  for  the  land  shipment, 
does  not  limit  the  land  carrier's  liability  for 
loss  resulting  from  its  negligence,  where  its 
rate  schedules  stated  only  one  rate  for  tiiose 
i^oods. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  New  York. 

Action  by  James  J.  B.  Burke  against  the 
Union  Pacific  Railroad  Company.  A  Judg- 
ment for  the  plaintiff  for  only  the  amomit  ad- 
mitted by  defendant  to  be  due,  rendered  by 
the  Appellate  Division  of  the  New  Tork  Su- 
preme Court  (178  App.  Div.  783,  166  N.  Y. 
Supp.  100)  was  reversed  by  the  Court  of  Ap- 
peals of  New  York  (226  N.  Y.  534,  124  N.  B. 
119),  and  defendant  brings  certiorari.  Judg- 
ment entered  on  order  of  the  Ck>urt  of  Ap- 
peals affirmed. 
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♦Mr.  Oscar  R.  Houston,  of  New  York  City, 
for  petitioner. 

Messrs.  Arthur  W.  Clement  and  Wilson  B. 
Tipple,  both  of  New  York  City,  for  respond- 
ent 

Mr.  Justice  CLARKB  delivered  the  opin- 
ion of  the  Court 

On  March  10,  1915,  S.  Ontra  &  Bro.  deliv- 
ered  to  the  Pacific  Mail  Steamship  Company 
at  Yokohama,  Japan,  56  cases  of  "drawn 
work  goods  and  renaissance,"  consigned  to 
their  own  order  at  New  York,  and  received 
a  bill  of  lading  for  ocean  transportation  to 
San  Francisco  and  thence  by  the  Southern 
Pacific  Company  and  its  connections,  by  rail, 
to  destination.  The  property  was  delivered 
to  the  Southern  Pacific  Company  and  with- 
out new  billing  was  carried  to  a  junction 
with  the  line  of  the  petitioner,  the  Union  Pa- 


(41  Sup.Ct.) 

cific  Railroad  Company,  and  while  in  its  cus- 
tody was  totally  destroyed  in  a  collision. 
The  respondent,  successor  in  Interest  to  the 
consignor,  claimed  in  this  suit  the  right  to 
recover  the  fair  invoice  value  of  the  goods, 
$17,449.01,  and  the  petitioner  conceded  his 
right  to  recover,  but  only  to  the  amount  of 
the  agreed  valuation  of  $100  per  package, 
$5,600,  to  which  it  contended  he  was  limited 
by  the  bill  of  lading.  All  of  the  facts  are 
stipulated  or  proved  by  undisputed  evidence. 
The  Appellate  Division  First  Department, 
New  York  Supreme  Court,  rendered  Judg- 
ment in  favor  of  respondent  for  $5,600,  with 
Interest  and  costs,  but  on  appeal  to  the  Court 
of  Appeals  of  that  state  the  judgment  of  the 
Appellate  Division  was  reversed,  and  an  or- 
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der  was  entered  that  *a  judgment  should  be 
rendered  by  the  Supreme  Court  in  favor  of 
respondent  for  $17,449.01,  with  interest  and 
costs.  The  case  is  brought  here  on  certiorari. 
On  the  face  of  the  bill  of  lading  received 
at  Yokohama  was  the  notation: 


"Weight  26,404  lbs.;  ocean  weight  rate,  50c; 
freight  $132.02.  Rail,  minimum  carload  weight 
30,000  lbs.,  wght  rate  $1.25.  Freight  $375.00.** 
(Thus  the  ocean  and  rail  rates  are  separately 
stated,  and  the  latter  is  $1.25  per  100  ponnds 
minimum  carload.) 

On  the  back  of  the  bill  of  lading  were 
printed  31  conditions,  the  thirteenth  of  which 
contained  the  provision  that— 

"It  is  expressly  agreed  that  the  goods  named 
in  this  bill  of  lading  are  hereby  valued  at  not 
exceeding  $1(K)  per  package,  *  *  *  and  the 
liability  of  the  companies  therefor  in  case  of 
the  total  loss  of  all  or  any  of  the  said  goods 
from  any  cause  shall  not  exceed  $100  per  pack- 
age 
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The  petitioner  was  an  interstate  common 
carrier  by  rail  at  the  time  of  the  shipment 
involved,  and  as  such  had  filed  with  the  In- 
terstate Commerce  (Commission  schedules  of 
rates  and  regulations  under  which  the  prop- 
erty was  moving  at  the  time  it  was  destroyed. 
By  these  schedules  the  carrier  was  bound, 
and  to  them  it  was  limited,  in  contracting  for 
traffic.  Southern  Railway  v.  Prescott,  240 
n.  S.  632,  638,  36  Sup.  Ct.  469,  60  L.  Ed.  836. 
The  statute  expressly  provided  that  it  should 
not  charge  or  demand  or  collect  or  receive  a 
greater  or  less  or  different  compensation  for 
the  transportation  of,  property  or  for  any 
service  in  connection  therewith  than  such  as 
was  specified  in  such  schedules.  34  Stat 
587,  §  6  (Comp.  St  §§  8569,  8597). 

In  these  schedules  was  included  a  rule, 
designated  as  rule  9A,  which  reads: 

"Unless  otherwise  provided,  when  property  is 
transported  subject  to  the  provisions  of  the 
Western  Classification,  the  acceptance  and  usb 
are  required,  respectively,  of  the  'uniform  bill 
of  lading,'  'straight'  or  *order'  as  shown  on  pag- 
es 87  to  90,  inclusive." 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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For  the  purposes  of  this  case,  only,  it  is 
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admitted,  and  ♦accepted  by  this  court,  that 
this  rule  9A  permitted  and  required  that  the 
property  should  be  treated  as  moving  east  of 
San  Francisco  under  the  uniform  bill  of  lad- 
ing, although,  in  fact,  no  other  than  the  Yok- 
ohama bill  of  lading  was  issued.  This  uni- 
form bill  of  lading  contained,  among  other 
conditions,  the  following: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  con- 
signee, including  the  freight  charges,  if  pre- 
paid) at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has 
been  agreed  upon  or  is  determined  by  the  clas- 
sification or  tariffs  upon  which  the  rate  is  based, 
in  any  of  which  events  such  lower  value  shall 
be  the  maximum  amount  to  govern  such  com- 
putation whether  or  not  such  loss  or  damage 
occurs  from  negligence/' 

Upon  the  facts  thus  stated  the  petitioner 
contends  that  the  agreed  valuation  of  |100 
per  package  or  case  in  the  Yokohama  bill  of 
lading  is  necessarily  imported  into  the  uni- 
form bill  of  lading,  becomes  the  valuation 
"agreed  upon"  within  the  terms  and  condi- 
tions quoted  from  that  bill,  and  limits  the 
respondent's  recovery  to  that  antount,  |5,60O, 
regardless  of  the  value  of  the  property  and 
of  the  fact  that  it  was  lost  by  the  carrier's 
negligence. 

To  this  contention  it  is  replied  by  the  re- 
spondent: That  it  is  admitted  by  the  peti- 
tioner that  its  filed  and  published  schedules 
contained  but  one  rate  applicable  to  the  ship- 
ment as  it  was  carried  east  of  San  Francis- 
co ;  that  that  rate,  $1.25  per  100  pounds  min- 
imum carload,  was  charged  in  the  Yokohama 
bill  of  lading;  and  that,  since  no  choice  of 
rates  was  given,  or  could  be  given,  to  the 
shipper,  any  agreement,  in  form  a  valuation 
of  the  property,  made  for  the  purpose  of  lim- 
iting the  carrier's  liability  to  less  than  the 
real  value  thereof,  in  case  of  loss  by  negli- 
gence, was  void  and  without  effect. 
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[1]  *In  many  cases,  from  the  decision  in 
Hart  V.  Pennsylvania  Railroad  CJo.,  112  U. 
S.  331,  5  Sup.  Ct  151,  28  L.  Ed.  717,  decided 
in  1884,  to  Boston  &  Maine  Railroad  v.  Piper, 
246  U.  S.  439,  38  Sup.  Ct  354,  62  L.  Ed.  820. 
Ann.  Gas.  1918B,  469,  decided  in  1918,  it  has 
been  declared  to  be  the  settled  federal  law 
that,  if  a  common  carrier  gives  to  a  shipper 
the  choice  of  two  rates,  the  lower  of  them 
conditioned  upon  his  agreeing  to  a  stipulated 
valuation  of  his  property  in  case  of  loss,  even 
by  the  carrier's  negligence,  if  the  shipper 
makes  such  a  choice  understandingly  and 
freely,  and  names  his  valuation,  he  cannot 
thereafter  recover  more  than  the  value  which 
he  thus  places  upon  his  property. 

As  a  matter  of  legal  distinction,  estoppel 
is  made  the  basis  of  this  ruling — that,  having 
accepted  the  benefit  of  the  lower  rate,  in  com- 


mon honesty  the  shipper  may  not  repudiate- 
the  conditions  on  which  it  was  obtained — 
but  the  rule  and  the  effect  of  it  are  clearly 
established. 

[2]  The  petitioner  admits  all  this,  but  con- 
tends that  it  has  never  been  held  by  this 
court  that  such  choice  of  rates  was  essential 
to  the  validity  of  valuation  agreements,  and, 
arguing  that  they  should  be  sustained  unless 
shown  to  have  been  fraudulently  or  oppres- 
sively obtained,  it  affirms  the  validity  of  the 
agreement  in  the  Yokohama  bill  of  lading, 
and  cites  as  a  decisive  authority  Reid  v. 
American  Express  Co.,  241  U.  S.  544,  36  Sup. 
Ot  712,  60  L.  Ed.  1156. 

With  this  contention  we  cannot  agree. 

This  court  has  consistently  held  the  law  to- 
be  that  it  is  against  public  policy  to  permit 
a  common  carrier  to  limit  its  common-law 
liability  by  contracting  for  exemption  from 
the  consequences  of  its  own  negligence  or 
that  of  its  servants  (112  U.  S.  331,  338,  5  Sup. 
Ct.  151,  28  L.  Ed.  717,  and  246  U.  S.  439,  444,. 
38  Sup.  Ct  354,  62  L.  Ed.  820,  Ann.  Cas. 
1918E,  469,  supra),  and  valuation  agreements 
have  been  sustained  only  on  principles  of  es- 
toppel and  in  carefully  restricted  cases  where 
choice  of  rates  was  given — where  **the  rate- 
was  tied  to  the  release."  Thus  in  the  Hart 
Case,  112  U.  S.  343,  5  Sup.  Ct  157,  28  L.  Ed. 
717,  it  is  said: 

"The  distinct  ground  of  our  decision  in  the- 
case  at  bar  is  that,  where  a  contract  of  the 
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kind,  signed  by  the  shipper,  is  ^fairly  made, 
agreeing  on  the  valuation  of  the  property  car- 
ried, with  the  rate  of  freight  based  on  the- 
condition  that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  valuation,  even  in 
case  of  loss  or  damage  by  the  negligence  of  the- 
carrier,  the  contract  will  be  upheld  as  a  prop- 
er and  lawful  mode  of  securing  a  due  propor- 
tion between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  receives, 
and  of  protecting  himself  against  extravagant 
and  fanciful  valuations.** 

And  in  the  Piper  Case  it  is  said  (246  U.  S. 
444,  38  Sup.  Ct  355,  62  L.  Ed.  820,  Ann.  Gas. 
1918E,  469): 

"In  the  previous  decisions  of  this  court  upon 
that  subject  it  has  been  said  that  the  limited 
valuation  for  which  a  recovery  may  be  had 
does  not  permit  the  carrier  to  defeat  recovery 
because  of  losses  arising  from  its  own  negli- 
gence, but  serves  to  fix  the  amount  of  recoveix 
upon  an  agreed  valuation  made  in  considera- 
tion of  the  lower  rate  stipulated  to  be  paid  for 
the  service." 

The  Reid  Case,  supra,  does  not  conflict 
with  these  decisions,  for  in  that  case  the  bil^ 
of  lading  containing  the  undervaluation,, 
which  was  there  sustained,  expressly  recited 
that  the  freight  was  adjusted  on  the  basis  of 
the  agreed  value,  and  that  the  carrier's  lia- 
bility should  not  exceed  that  sum  "unless  a 
value  in  excess  thereof  be  specially  declared^ 
and  stated  herein,  and  extra  freight  as  may 
be   agreed  on  be  paid«"    The  bill  of  lading 
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was  for  ocean  carriage  only,  London  to  New 
York,  to  which,  of  course,  the  Interstate 
Commerce  Act  was  not  applicable  (36  Stat. 
644,  i  1  [Comp.  St  i  8563] ;  Armour  Packing 
Co.  V.  United  States,  209  U.  S.  66,  78,  28  Sup. 
Ct  428,  52  L.  Ed.  681;  Cosmopolitan  Ship- 
ping Co.  y.  Hamburg-American  Packet  Co.  et 
aL,  13  Interst.  Com.  Com*n  R.  266)  and  the 
carrier,  therefore,  was  In  a  position  to  tender 
to,  and,  by  the  quoted  provision  of  the  bill, 
did  tender  to,  the  shipper  the  choice  of  pay- 
ing a  higher  rate  and  being  subject  to  less 
restricted  recovery  in  case  of  loss.  The  case 
was  plainly  within  the  scope  of  the  prior  de- 
cisions of  this  court  upon  the  subject 
Thus  this  valuation  rule,  where  choice  is 
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given  to  and  ac*cepted  by  a  shipper,  is,  in  ef- 
fect, an  exception  to  the  common-law  rule  of 
liability  of  common  carriers,  and  the  latter 
rule  remains  In  full  effect  as  to  all  cases  not 
falling  within  the  scope  of  such  exception. 
Having  but  one  applicable  published  rate 
east  of  San  Francisco,  the  petitioner  did  not 
give,  and  could  not  lawfully  have  given,  the 
shipper  a  choice  of  rates,  and  therefore  the 
stipulation  of  value  In  the  Yokohama  bill  of 
lading,  even  if  treated  as  Imported  into  the 
uniform  bill  of  lading,  cannot  bring  the  case 
within  the  valuation  exception,  and  the  car- 
rier's liability  must  be  determined  by  the 
rules  of  the  common  law.  To  allow  the  con- 
tention of  the  petitioner  would  permit  car- 
riers to  contract  for  partial  exemption  from 
the  results  of  their  own  negligence  without 
giving  to  shippers  any  compensating  privi- 
lege. Obviously  such  agreements  could  be 
made  only  with  the  ignorant  the  unwary,  or 
with  persons  deliberately  deceived.  It  re- 
sults that  the  judgment  of  the  Supreme  Court 
of  the  state  of  New  York,  entered  upon  the 
order  of  the  Court  of  Appeals  of  that  state, 
must  be 
Affirmed. 
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DETROIT  UNITED  RY.  v.  CITY  OF 
DETROIT  et  al. 

(Argued  Jan.  6  and  6,  1021.    Decided  Feb.  28, 

1021.) 

No.  402. 

I.  Constitutional  law  ^=>I34,  292— Requlre- 
nent  for  removal  of  tracks  after  expiration 
of  tranclilse  not  unconstitutional. 

Where  a  street  railway  company  has  en- 
joyed the  full  term  of  its  franchise  granted 
for  a  definite  period,  the  dty  may,  upon  fail- 
ure of  renewal  of  the  grant,  require  the  com- 
pany within  a  reasonable  time  to  remove  its 
tracks  and  other  property  from  the  streets 
without  impairing  any  contractual  obligations 
or  depriving  the  street  railway  company  of  its 
property  without  due  process  of  law. 


2.  Street  railroads  ^=>28(2)— Di^  to  day  op» 
eration  agreements  held  not  to  create  prop- 
erty rights. 

Day  to  day  arrangements  by  which  con- 
tinued operation  of  a  street  railway  was  per- 
mitted, notwithstanding  the  expiration  of  the 
franchise  rights,  but  which  expressly  provided* 
that  the  permits  thereby  granted  might  be  re- 
voked, and  that  action  thereunder  should  not 
waive  the  rights  of  either  party,  give  the  rail- 
way company  no  property  rights  in  the  streets 
of  the  city. 

3.  Street  railroads  €=»28( 2)— Operation  under 
ordinance  held  not  to  liave  extendod  rights 
of  company. 

An  ordinance  permitting  a  street  railway 
company  to  operate  after  the  expiration  of  its 
franchise,  but  expressly  providing  that  it  might 
be  amended  or  repealed,  and  that  unless  amend- 
ed or  repealed  it  should  remain  in  force  for  one- 
year,  does  not  give  the  company  rights  in  the 
streets  after  the  expiration  of  its  franchise, 
though  it  did  entitle  the  company  to  reasonable- 
compensation  while  it  was  operating  under  the 
ordinance. 

4.  Street  railroads  ^=>28 (2)— Decree  flxing- 
fares  held  not  to  havo  extended  franchise. 

A  decree  in  a  suit  brought  in  a  state  court 
by  a  dty,  which  provided  a  temporary  arrange- 
ment for  the  operation  of  cars  and  fixed  the 
rates  of  fares,  but  which  expressly  stated  that 
it  should  not  affect  the  fundamental  rights  o^ 
the  parties  to  the  streets,  does  not  give  the 
street  railroad  any  property  rights  in  the  street 
after  the  expiration  of  its  franchise. 

5.  Street  railroads  ^=>28(2)— Constltvtionar 
requirement  for  election  prevents  estoppel  to- 
deny  franchise. 

Under  Const.  Mich.  art.  8,  S  26,  as  revised 
in  1908,  forbidding  grant  of  franchise  unless- 
approved  by  three-fifths  of  the  electors,  the 
street  railway  company  cannot  acquire  any 
rights  after  the  expiration  of  its  franchise  by 
estoppel  which  might  arise  If  the  franchise 
were  in  the  power  of  the  city  to  grant. 

6.  Street  railroads  «=9l3— Act  of  eity  held  nof 
to  invalidate  ordinance  for  monlclpal  railway* 

An  ordinance  authorizing  the  construotion 
of  a  munldpal  street  railroad,  which  was  duly^ 
adopted,  is  not  rendered  invalid  by  an  offer  to 
buy  the  property  of  the  existing  street  rail- 
road company  at  less  than  its  fair  valuation. 

7.  Municipal  corporations  ^=>63(l)— IMotlves 
of  ofncers  or  voters  cannot  be  Judicially  in- 
vestigated. 

The  motives  of  the  officers  and  electors  of 
a  dty  in  adopting  an  ordinance  to  construct  a-< 
municipal  street  railroad  system  after  the  ex- 
piration of  the  franchise  of  the  existing  street 
railway  company  are  not  proper  subjects  of- 
judicial  inquiry,  so  long  as  the  submission  of 
the  question  to  the  people  conforfas  to  the  re- 
quirements of  the  law. 

8.  IMunioipal  corporations  ^=>279— Misinforma- 
tion to  voters  held  not  to  have  invalidated;, 
ordinance  election. 

Alleged  misinformation  by  dty  officials  to- 
the  electors,  preceding  a  vote  on  an  ordinanctv 
for  the  construction  of  a  municipal  street  rail- 
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road  BystexDf  Ad  not  invalidate  the  election, 
because  the  voters  were  misled  into  believing 
its  purpose  was  to  acquire  the  existing  prop- 
erty at  a  stated  valuation  less  than  its  tme 
value,  where  the  submission  was  made  in  due 
form,  the  ordinance  did  not  provide  for  the 
acquisition  of  the  property  at  the  alleged  valu- 
ation, and  no  complaint  was  made  of  it  before 
the  election,  especially  in  view  of  the  provi- 
sion of  the  city  charter  that  no  purchase  could 
be  made,  except  by  contract  approved  by  the 
electors. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
3fichlgan. 

Suit  for  injunction  by  the  Detroit  United 
Railway  against  the  City  of  Detroit  and  oth- 
<ers.  From  a  decree  dismissing  the  bill,  the 
plaintiff  appeals   directly   to   the    Supreme 

Court    Affirmed. 

•17a 
^Messrs.  Charles  E.  Hughes,  of  New  York, 
-City,  and  Elliott  G.  Stevenson,  of  Detroit, 
Mich.,  for  appellant 
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♦Messrs.  Clarence  E.  Wilcox  and  Alfred 
■Lucking,  both  of  Detroit,  Mich.,  for  appel- 
ilees. 

Mr.  Justice  DAY  dellyered  the  opinion  of 
the  Court 

The  appellant,  plaintiff  below,  sets  forth 
4n  its  bill  that  It  Is  the  owner  of  a  system 
of  street  railways  In  the  city  of  Detroit,  and 
suburban  lines  running  from  said  dty.  The 
suit  was  brought  In  the  District  Court  to  en- 
join the  dty  of  Detroit  and  the  other  de- 
fendants, municipal  officials,  from  acquiring 
•or  constructing  a  system  of  street  railways, 
-which  had  been  provided  for  by  an  ordinance 
of  the  city,  with  an  issue  of  $15,000,000  of  its 
•bonds  for  that  purpose  and  approved  by  the 
requisite  majority  at  a  municipal  election. 

The  grounds  of  relief,  briefly  stated,  are: 
That  establishment  of  the  system  and  the  is- 
sue of  the  bonds  should  be  enjoined  at  the 
Instance  of  the  plaintiff  because  the  ordl- 
<nance  was  not  legally  adopted  by  the  voters 
of  the  dty  of  Detroit  and,  If  carried  into  ef- 
fect, as  proposed,  and  by  the  methods  which 
brought  about  its  adoption,  a  deprivation  of 
plaintiff's  property  rights  without  due  pro- 
cess of  law  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  would  result 

The  District  Court  maintained  the  juris- 
•dlction  upon  the  federal  ground  alleged,  and 
dismissed  the  bill  upon  motion  in  the  nature 
•of  a  demurrer.  The  case  is  brought  to  this 
court  by  direct  appeal  because  of  the  consti- 
tutional question  involved. 

The  bill  is  very  voluminous  and  abounds  In 
argumentative  statements  attacking  the  pas- 
-sage  of  the  ordinance,  and  the  good  faith  of 
the  officials  concerned  in  bringing  about  its 
-enactment.  Among  the  streets,  proposed  to 
4)e  occupied  by  the  dty,  are  those  upon  which 
it  Is  alleged  the  trackage  and  property  rights 
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of  the  complainants  are  ♦sought  to  be  acquir- 
ed, and  upon  which  the  franchise  grants  of 
the  street  railway  company  have  expired. 

[1]  This  court  in  Detroit  United  Railways 
V.  City  of  Detroit  229  U.  S.  39,  33  Sup.  Ct 
697,  67  L.  Ed.  1056,  affirming  the  judgment 
of  the  Supreme  (Jourt  of  Michigan  In  the 
same  case,  Detroit  v.  Detroit  United  By.,  172 
Mich.  136,  137  N.  W.  645,  held  that  where  a 
street  railway  company,  operating  in  the 
streets  of  the  city  under  a  franchise  granted 
for  a  definite  period,  has  enjoyed  the  full 
term  of  the  grant,  the  munidpallty  may,  up- 
on failure  of  renewal  of  the  grant  require 
the  company  within  a  reasonable  time  to  re- 
move its  tracks  and  other  property  from  the 
streets,  without  Impairing  any  contractual 
obligations  protected  by  the  federal  Consti- 
tution or  depriving  the  street  railway  com- 
pany of  its  property  without  due  process  of 
law.  We  see  no  occasion  to  depart  from  the 
prlndples  announced  In  that  case.  The  de- 
cree Is  In  the  record  and,  so  far  as  anything 
appears,  is  still  in  full  force  and  effect  If  the 
courts  of  Michigan  shall  see  fit  to  carry  it 
Into  execution  we  find  nothing  In  the  federal 
Constitution  which  would  make  Its  enforce- 
ment a  deprivation  of  due  process  of  law. 

[2]  The  railway  company  claims  to  have 
acquired  property  rights  In  the  streets  of  the 
city,  upon  which  its  frandiises  have  expired, 
by  reason  of  matters  set  out  In  the  bill  and 
supported  in  the  argument  submitted  by  the 
appellant.  Reference  Is  made  to  certain  so- 
called  day  to  day  arrangements,  by  which 
continued  operation  was  permitted  notwith- 
standing the  expiration  of  franddse  rights. 
But  an  examination  shows  that  construction 
and  operation  under  such  agreements  gave 
the  railway  company  no  extended  franchises 
in  the  streets,' because  It  was  expressly  pro- 
vided that  the  permits  granted  might  be  re- 
voked, and  that  action  under  the  day  to  day 
agreement  should  not  waive  the  rights  of  ei- 
ther party. 

[3]  Rights  to  remain  in  the  streets  are  also 
claimed  under  the  so-called  Kronk  Ordi- 
nance, which  was  before  this  court  In  De- 
troit United  Railways  v.  Detroit  248  U.  S. 
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420,  30  Sup.  Ct  151,  63  Ia  Ed.  341,  •  In  whldi 
this  court,  while  reaffirming  the  principles 
laid  down  In  Detroit  United  Railway  Co.  v. 
Detroit  229  U.  S.  39,  33  Sup.  Ct  697,  57  L. 
Ed.  1056,  supra,  found  that  the  dty  had  not 
up  to  that  time  availed  Itself  of  the  right  to 
compel  the  removal  of  the  tracks  In  streets 
where  the  company  had  no  franchise,  but 
had  passed  an  ordinance  looking  to  the  con- 
tinued operation  by  the  company  of  the 
street  railway  system  for  a  limited  period, 
and  that  while  it  acted  under  this  ordinance 
there  was  the  equivalent  of  a  grant  to  oper- 
ate during  the  life  of  the  ordinance,  entitling 
the  company  to  a  fair  return;  that  the  or- 
dinance by  its  express  terms  provided  for 
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its  amendment  or  repeal,  and  that,  unless 
amended  or  repealed,  it  should  remain  in 
force  for  the  period  of  one  year.  We  do 
not  perceive  how  that  ordinance  can  now 
give  rights  to  the  company  in  the  streets 
where  the  franchises  have  expired. 

[4]  The  chancery  suit  brought  in  the 
Wayne  county  circuit  court  in  the  name  of 
the  city  of  Detroit,  in  which  a  decree  was 
granted,  is  also  set  up.  An  examination  of 
that  decree,  which  is  attached  to  the  bill,  sat- 
isfies us  that  It  was  intended  only  to  pro- 
vide a  temporary  arrangement  by  which  cars 
might  be  operated  on  the  street  railway  sys- 
tem of  the  complainant.  It  is  expressly  stat- 
ed in  the  decree  that  it  shall  not  affect  any 
fundamental  rights  of  the  parties  in  and  to 
the  streets  of  the  city  of  Detroit  as  they  at 
that  time  existed ;  the  intention  being  to  pro- 
vide for  the  rate  of  fare  at  which  cars 
should  be  operated ;  the  decree  being  consid- 
ered only  a  temporary  solution  of  the  prob- 
lem before  the  court 

[5]  Allegations  are  made  which  are  suppos- 
ed to  have  the  effect  of  estopping  the  city  of 
Detroit  from  denying  the  franchise  rights  of 
the  plaintiff  in  the  streets  of  the  city  because 
of  expenditures  of  large  sums  of  money  with 
the  knowledge  and  acquiescence  of  the  city 
authorities  and  the  people  of  the  city  since 
the  franchises  have  expired. 

Under  the  Constitution  of  Michigan,  art  8, 
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S  25  (as  ^revised  1008),  it  is  provided  that  no 
city  or  village  shall  grant  any  public  utility 
franchise,  which  is  not  subject  to  revocation 
at  the  will  of  the  dty  or  village,  unless  such 
proposition  shall  first  have  the  affirmative 
vote  of  three-fifths  of  the  electors.  This 
phase  of  the  case  is  covered  in  principle  by 
our  decisiim  in  Denver  ▼.  New  York  Trust 
Co.,  229  U.  S.  129,  33  Sup.  Ct.  665,  67  L.  Ed. 
1101,  in  which  a  similar  provision  of  the  Col- 
orado Constitution  was  under  consideration, 
and  wherein  this  court,  in  speaking  of  the 
provision  of  the  Constitution  of  the  state  of 
Colorado,  said: 

"Besides,  article  20,  S  4,  of  the  state  Consti- 
tution then  in  force  provided  that  no  franchise 
relating  to  the  streets  of  the  city  should  be 
granted  except  upon  a  vote  of  the  electors,  and 
article  9  of  the  city  charter  then  in  force  made 
a  like  vote  a  prerequisite  to  the  acquisition  by 
the  city  of  any  public  utility.  So,  had  the 
council  attempted  by  the  ordinance  of  1907  to 
made  an  election  to  purchase  or  renew,  the  at- 
tempt would  have  gone  for  nothing." 

The  provision  of  the  Constitution  of  Michi- 
gan, in  force  when  the  ordinance  here  In  con- 
troversy was  passed,  necessarily  prevents  ac- 
quiring rights  by  estoppel  which  might  arise 
were  the  franchise  within  the  power  of  the 
dty  to  grant.  In  Denver  Water  Co.  v.  Den- 
ver, 246  U.  S.  178,  38  Sup.  Ct  278,  62  L.  Ed. 
649,  the  provision  of  the  Colorado  Constitu- 
ticm  was  not  considered.  Nor  in  Detroit  Unit- 
ed Ry.  V.  Detroit,  248  U.  S.  429,  39  Sup.  Ct 
151,  63  L.  Ed.  341,  was  reference  made  to  the 


like  provision  of  the  Mi<dilgan  Constitution 
now  relied  upon. 

[6]  The  charge  is  made  at  length  in  the  bill 
that  the  city  officials,  by  means  of  the  pro- 
ceedings complained  of,  are  engaged  in  a 
scheme  designed  to  compel  the  company  to 
part  with  Its  property  at  a  sum  much  less 
than  its  fair  value,  or  to  cease  to  operate  in 
the  streets  and  to  remove  its  property  there- 
from. In  this  connection  it  is  charged  that 
the  real  purpose  is  to  compel  the  sale  of  the 
property  of  the  street  railway  company  at 
$40,000  per  mile  of  track,  which  is  far  less 

•177 

than  its  actual  value.  The  giving  ^effect  to 
this  scheme,  it  is  averred,  would  work  a  dep- 
rivation of  constitutional  rights  of  the  com- 
plainant in  violation  of  the  Fourteenth 
Amendment.  But,  if  the  city  has  the  right 
to  acquire  the  property  on  the  best  terms  it 
can  make  with  the  company  in  view  of  the 
expiration  of  the  franchises,  an  attempt  to 
carry  out  such  purpose  by  an  offer  to  buy  the 
property  at  much  less  than  its  value  would 
not  have  the  effect  to  deprive  the  company  of 
property  without  due  process  of  law.  It  was 
so  ruled  in  Denver  v.  New  York  Trust  Co., 
229  U.  S.  123,  33  Sup.  Ct  657,  57  L.  Ed.  1101, 
supra.  In  that  case  this  court,  in  speaking 
of  an  alleged  attempt  of  the  city  to  acquire 
the  company's  plant  after  the  expiration  of 
its  franchise  for  much  less  than  its  fair  val- 
ue, among  other  things,  said: 

"Whether  $7,000,000  is  an  adequate  price  for 
the  company's  plant,  and  whether  its  value  wiU 
be  ruinouBly  impaired  by  the  construction  of  a 
municipal  plant  are  beside  the  question.  Be- 
ing under  no  obligation  to  purchase,  the  dty  is 
free  to  name  its  own  terms,  and  the  water  com- 
pany is  likewise  free  to  accept  or  reject  them. 
The  latter  is  under  no  compulsion  other  than 
such  as  inheres  in  the  nature  of  its  property  or 
arises  from  a  proper  regard  of  its  own  inter- 
ests. That  the  dty,  mindfol  of  its  interests, 
offered  $7,000,000  for  the  water  company's- 
plant,  when  it  could  have  proceeded  to  the  con- 
struction of  a  new  plant  of  its  own,  without 
making  any  ofter  to  the  company,  affords  no 
ground  for  complaint  by  the  latter.' 


ft 


Furthermore,  it  appears  that  under  the 
diarter  of  the  city  of  Detroit  notwithstand- 
ing the  alleged  attempt  to  procure  the  prop- 
erty of  the  complainant  at  much  less  thaa 
its  value,  no  such  purpose  could  be  effected 
by  purchase  without  approval  of  the  electors- 
of  the  city.  Section  8  of  the  charter  pro- 
vides: 

**Any  contract  to  purchase  or  lease  herein 
contemplated,  or  any  plan  to  condemn  existing 
street  railway  property  shall  be  void  unless  ap- 
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proved  by  three-fifths  of  the  electors  ^voting 
thereon  at  any  regular  or  spedal  election,  and 
upon  such  proposition  women  tax  payers  hav- 
ing the  qualifications  of  male  electors  shall  be- 
entitled  to  vote." 

No  such  contract  has  thus  far  been  made,, 
and  there  is  nothing  in  the  ordinance  attack- 
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ed  which  undertakes  to  acquire  the  property 
of  the  complainant  without  compliance  with 
this  charter  provision. 

[7]  The  bill  abounds  In  allegations  that 
voters  were  misled  by  the  fraudulent  con- 
duct of  the  oflicials  of  the  city  in  their  ef- 
forts to  procure  the  property  of  the  com- 
plainant at  less  than  its  value  by  misrepre- 
senting in  a  circular,  and  otherwise,  the  pur- 
pose and  effect  of  the  vote  to  be  talcen  upon 
the  question  of  acquiring  a  municipal  system 
•of  transportation.  We  think  that  the  court 
below  correctly  held  that  the  motives  of  the 
officials,  and  of  the  electors  acting  upon  the 
proposal,  are  not  proper  subjects  of  Judicial 
inquiry  in  an  action  like  this  so  long  as  the 
means  adopted  for  submission  of  the  question 
to  the  people  conformed  to  the  requirements 
•of  the  law.  The  principle  has  been  declared 
>by  this  court  Angle  v.  Ry.  Ck).,  151  U.  S. 
1,  18,  14  Sup.  Ct.  240,  38  U  Ed.  55;  Soon 
Hlng  V.  Crowley,  113  U.  S.  703,  710,  5  Sup.  Ot. 
730,  28  L.  Ed.  1145.  This  feature  of  the  bill 
is  an  attempt  to  inquire  in  a  collateral  way 
into  the  validity  of  an  election  which  was 
(held  without  steps  being  taken  to  enjoin,  and 
which  was  vigorously  contested  to  a  final  re- 
sult. 

The  charter  of  the  dty  of  Detroit  gave 
4Lmple  power  to  the  city  to  acquire,  construct, 
-own,  maintain  and  operate  a  street  railway 
system  on  the  streets  of  the  city  within  a 
distance  of  ten  miles  from  any  portion  of  its 
corporate  limits  that  the  public  convenience 
jnay  require.  Section  1,  c  13,  Charter  of  De- 
troit, 1918.  Section  6  of  the  charter  makes  it 
the  duty  of  the  board  of  street  railway  com- 
missioners to  promptly  proceed  to  purchase, 
.acquire  and  construct,  and  to  own  and  operate 
-a  system  of  street  railways  in  or  for  the  city, 
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and  as  soon  as  practicable  *to  make  the  sys- 
tem exclusive.  Section  7  gives  the  board  pow- 
der to  purchase,  or  lease,  or  by  appropriate  pro- 
ceedings to  acquire,  any  part  of  the  existing 
street  railway  property  in  the  city,  and  to 
make  the  necessary  purchases  for  that  pur- 
pose. Section  9  gives  authority  to  issue  bonds 
•of  the  city. 

Under  the  authority  of  the  charter  the  or- 
dinance in  question  was  passed.  It  directs 
the  board  of  street  railway  commissioners  to 
-acquire,  own,  maintain  and  operate  a  street 
railway  system.  It  requires  that  the  propo- 
sition to  acquire,  own,  maintain  the  system 
and  to  issue  bonds  shall  be  submitted  to  a 
vote  at  a  special  election.  It  is  contended, 
however,  that  the  proposal  submitted  did  not 
•  conform  to  the  requirements  of  the  ordi- 
nance. 

We  agree  with  the  District  Court  that  the 
form  of  submission  of  the  question  was  in 
-substantial  compliance  with  the  law. 

[8]  As  to  allegations  of  fraudulent  and  im- 
proper conduct  of  the  common  council  in 
^ving  the  electors  information  in  advance 


of  the  election  which  misled  them,  the  con- 
tention is  that  a  sample  ballot  sent  out  to 
the  electors  did  not  definitely  show  the  pur- 
pose to  construct  street  railway  lines  where 
trackage  already  existed,  and  that  the  voters 
of  the  dty  were  misled  into  believing  that 
there  was  an  intention  not  to  construct  the 
street  railway  lines  where  the  same  already 
existed,  but  to  purchase  at  an  estimated  cost 
of  $40,000  per  mile.  But  we  are  of  opinion 
that  this  so-called  official  information,  no 
complaint  being  made  of  it  before  the  elec- 
tion, cannot  vitiate  the  election  when  the 
same  was  had  upon  a  submission,  within  the 
authority  of  the  city  under  its  charter,  and 
the  ordinance  passed  in  the  form  shown. 
Moreover,  as  we  have  already  pointed  out, 
this  ordinance  does  not  provide  for  acquisi- 
tion at  $40,000  per  mile;  nor  can  any  pur* 
chase  be  made  except  by  contract  approved 
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by  the  electors  *as  provided  by  section  8  of  the 
charter.  Other  considerations  are  urged  bas- 
ed upon  lack  of  authority  in  the  dty  whidi 
we  have  examined  and  deem  It  unnecessary 
to  discuss. 

We  find  nothing  in  the  allegations  of  this 
bill  establishing  that  the  dty  of  Detroit  in 
proceeding  by  Its  offldals  in  the  manner  al- 
leged, has  done  things  which  are  subversive 
of  the  rights  of  the  dty  to  establish  its  own 
municipal  system  of  street  railways  and  to 
issue  bonds  for  that  purpose  or  which  would 
amount  to  deprivation  of  rights  secured  to 
the  plaintiff  by  the  Fourteenth  Amendment 
to  the  federal  Constitution. 

It  follows  that  the  decree  of  the  District 
Court  dismissing  the  bill  must  be 

Affirmed. 


(26S  u.  8.  rm 
In  re  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Argued  Dec.  13,  1920.    Decided  Feb.  2B, 

1921.) 

No.  24. 

1.  Prohibition  ^=>3(i) —  Issued,  If  court  is 
clearly  without  Jurisdiction  over  objecting 
party,  who  has  no  other  remedy. 

Prohibition  will  issue  if  the  lower  court 
is  clearly  without  jurisdiction  over  petitioner, 
who,  at  the  outset,  objected  to  the  jurisdiction, 
had  preserved  his  rights  by  appropriate  pro- 
cedure, and  had  no  other  remedy,  but  will  or- 
dinarily be  denied,  if  the  jurisdiction  of  the 
lower  court  is  doubtful,  depends  on  a  finding 
of  fact  from  evidence  not  in  record,  or  if  the 
petitioner  has  an  adequate  remedy  by  appeal 
or  otherwise. 

2.  Prohibition  ^=>5(3)— Where  retom  showed 
doubt  as  to  Jurisdiction,  dependent  on  evi- 
dence, writ  would  not  issue. 

The  return  to  a  writ  of  prohibition,  which 
showed  that  the  lower  court  assumed  jurisdic- 
tion over  petitioner,  who  was  a  nonresident 
of  the  district,  because  it  held,  under  evidence 
which  was  not  preserved  in  the  record,  that 
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l>etitioDer  had  entered  a  general  appearance  in 
a  trustee's  suit  to  foreclose  bonds  owned  by 
petitioner,  and  thereby  subjected  itself  to  the 
court's  jurisdiction  by  cross-bill  to  cancel  for 
fraud  the  bonds  held  by  petitioner,  shows  that 
the  lower  court's  jurisdiction  was  doubtful 
and  dependent  on  evidence,  so  that  the  writ 
of  prohibition  will  be  denied. 

S.  Courts  ^=»276— Immunity  from  salt  out  of 
district  can  bo  waived  by  general  appearanoo. 

The  immunity  from  suit  in  the  United 
States  court  in  a  district  in  which  the  party 
does  not  reside,  conferred  by  Judicial  Code  S 
61  (Comp.  St.  i  1033),  is  one  which  can  be 
waived,  and  ordinarily  a  general  appearance  op- 
erates as  a  waiver. 

4.  Prohibition  «=»3 (3)— District  Court  bat  ]a« 
risdiotion  to  determine  appearance,  reviewable 
by  appeal. 

The  District  Ck>art  has  jurisdiction  to  de- 
termine in  the  first  instance  whether  a  non- 
resident of  the  district  had  entered  a  general 
appearance,  and  whether  a  cross-bill  against 
such  nonresident  was  germane  to  the  original 
relief,  which  determination,  if  erroneous,  could 
be  reviewed  on  appeal,  if  the  nonresident  prop- 
erly preserved  its  rights,  and  therefore  pro* 
hibition  will  not  be  issued  to  prevent  the  Dis- 
trict Court  from  proceeding  against  tiie  non- 
resident under  the  cross-bilL 

On  PetitiiA  for  Writ  of  Prohibition  and/or 
Wilt  of  Mandamus. 

Original  petition  by  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  for  a  writ 
of  prohibition  or  writ  of  mandamus,  directed 
to  the  United  States  District  Court  for  the 
Western  Division  of  the  Northern  District  of 
Ohio.  Rule  discharged,  and  petition  dis- 
missed. 

See,  also,  40  Sup.  Ct  684. 
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^Messrs.  Lawrence  Maxwell  and  William  L. 
Day,  both  of  Cleveland,  Ohio,  for  petitioner. 

Messrs.  George  D.  Welles,  of  Toledo,  Ohio, 
and  Thurlow  M.  Gordon,  of  New  York  City, 
for  respondent 

Mr.  Justice  BRANDEIS  d^vered  the  opin- 
Ion  of  the  Court. 

The  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  commonly  called  the  Rock 
Island,  filed  in  this  court  a  petition  in  which 
It  alleged  that  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio,  Western  Division,  was  undertaking  to 
proceed  against  it  personally  in  a  suit  therein 
pending;  that  the  Rock  Island  had  not  vol- 
untarily l>ecome  a  party  to  the  suit,  had  not 
been  served  with  process,  and  could  not,  im- 
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der  section  51  of  the  Judicial  *Code  (Comp. 
St.  S  1033),  be  made  a  party  without  its 
consent,  since  it  was  organized  under  the 
laws  of  Illinois  and  Iowa,  and  was  not  a 
citizen  or  resident  of  Ohio;  and  it  prayed 
for  a  writ  of  prohibition,  or  in  the  alternative 
a  writ  of  mandamus,  to  prevent  the  court 


from  proceeding  further  against  It.  The 
suit  in  which  it  is  sought  to  proceed  person- 
ally against  the  Rock  Island  is  one  brought 
by  an  Indiana  stockholder  of  the  Toledo,  St 
Louis  &  Western  Railroad  Company,  an  Ohio 
corporation,  for  the  appointment  of  a  receiv- 
er for  that  corporation.  The  particular  pro- 
ceeding by  which  the  personal  liability  is 
asserted  is  a  cross-bill  which  was  filed  by 
the  Toledo  Company  against  the  Rock  Island 
after  the  appointment  of  the  receiver,  and 
after  the  Rock  Island  had  appeared  before  a 
special  master  for  the  purpose  of  protecting 
its  interests  in  an  issue  of  the  Toledo  Com- 
pany's bonds.  A  rule  was  granted,  and  the 
case  is  now  before  us  on  the  petition  and  re- 
turn. The  main  questions  argued  here  were 
whether  upon  the  facts  there  stated  the 
Rock  Island  had  become  a  party  to  the  suit 
and  subjected  itself  generally  to  the  jurisdic- 
tion of  the  court ;  and,  if  it  had  not,  whether 
the  case  is  one  which  entitles  the  petitioner 
to  either  of  the  extraordinary  remedies  ap- 
plied for. 

[11  There  is  a  well-settled  rule  by  which 
this  court  is  guided  upon  applications  for  a 
writ  of  prohibition  to  prevent  a  lower  court 
from  wrongfully  assuming  jurisdiction  of  a 
party,  of  a  cause,  or  of  some  collateral  mat- 
ter arising  therein.  If  the  lower  court  is 
clearly  without  Jurisdiction,  the  writ  will 
ordinarily  be  granted  to  one  who  at  the  out- 
set objected  to  the  jurisdiction,  has  preserved 
his  rights  by  appropriate  procedure  and  has 
no  other  remedy.  Ex  parte  Rice,  156  U.  S. 
396,  15  Sup.  Ct  149,  89  L.  Ed.  196.  If,  how- 
ever, the  juricpdiction  of  the  lower  court  is 
doubtful  an  re  Muir,  254  U.  S.  522,  41  Supi 
Ct  185,  65  L.  Ed.  — ^  decided  by  this  court 
January  17,  1921),  or  If  the  jurisdiction  de- 
pends upon  a  finding  of  fact  made  upon 
evidence  which  is  not  in  the  record  (In  re 
Cooper,  143  U.  S.  472.  506,  509,  12  Sup.  Ct 
453,  36  Jj,  Ed.  232,  or  if  the  complaining  par- 
ty has  an  adequate  remedy  by  appeal  or 
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Otherwise  (Ex  parte  Tiflfany,  252  U.  S.  •32,  37, 
40  Sup.  Ct  239,  64  L.  Ed.  443;  Ex  parte 
Harding,  219  U.  S.  363,  81  Sup.  Ct  824,  65 
L.  Ed.  252,  37  L.  R.  A.  [N.  S.1  392).  the  writ 
will  ordinarily  be  denied.  Tested  by  this 
rule,  the  case  presented  by  the  petition  and 
the  return  does  not  entitle  the  Rock  Island 
to  this  extraordinary  remedy. 

The  original  bill  filed  against  the  Toledo 
Company  in  the  Northern  District  of  Ohio, 
Western  Division,  alleged,  among  other 
things,  that  it  had  defaulted  on  an  issue  of 
$11,527,000  collateral  trust  gold  bonds,  secur- 
ed by  stock  of  the  Chicago  &  Alton  Railroad 
Company  held  by  the  Ontral  Trust  Company 
of  New  York,  as  trustee  for  the  bondholders. 
These  bonds  were  divided  into  two  classes 
having  somewhat  different  rights  and  inter- 
ests.   A  single  bondholders'  committee  was 
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formed  to  protect  both  dasaes  of  bonds.  Of 
the  A  bonds  $6,480,000  were  oatstandlng, 
and  of  these  $5^248,000  were  deposited  with 
the  committee,— $400,000  of  them  by  the 
Rock  Island.  Of  the  B  bonds  $5,047,000  were 
outstanding,  all  of  which  were  deposited 
with  the  committee  by  the  Rock  Island.  The 
special  master  was  directed  to  ascertain  and 
report  the  amount,  character,  lien  and  prior- 
ity of  all  daims,  and  creditors  were  notified 
to  present  before  him  their  respective  claims 
duly  verified,  or  to  file  bills  of  intervention. 
The  bondholders'  committee  then  filed  a  pe- 
tition, praying  that  the  suit  be  dismissed  as 
collusive,  and,  in  the  alternative,  that  judg- 
ment be  rendered  for  the  committee  in  the 
amount  of  the  face  value  of  the  bonds  held 
by  it,  aggregating  $10,295,000  and  accrued 
interest  To  that  petition  an  answer  In  the 
nature  of  a  cross-bill  was  filed  by  the  plain- 
tiff, who  prayed  that  the  committee's  petition 
be  held  to  be  an  intervention,  that  the  re- 
ceiver be  directed  to  defend  against  the 
bonds  held  by  the  committee,  and  that  these 
bonds  be  ordered  surrendered  if  found  to  be 
Invalid*  By  leave  of  court,  the  committee 
withdrew  its  petition,  and  sought  its  relief 
by  a  dependent  bill.  An  order  was  there- 
upon entered,  making  the  committee  a  party 
defendant  to  the  original  bill,  with  leave  to 
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answer  and  file  a  *cros9-bill.  This  it  did ; 
and  the  Central  Trust  Ck)mpany  also  filed  a 
cross-bill  to  foreclose  the  lien  on  the  Chicago 
&  Alton  stock  held  as  security  for  the  col- 
lateral trust  bonds.  An  order  was  then  made 
referring  the  cae«,  on  the  issues  raised  by 
the  several  pleadings,  to  the  special  master 
to  take  testimony  and  report. 

At  the  beginning  of  the  taking  of  testimo- 
ny before  the  special  master  the  appearances 
of  counsel  were  formally  noted  by  the  mas- 
ter, among  others,  as  follows: 

Tiawrence  Maxwell,  Esq.,  and  J.  P.  Cotton, 
Esq.,  appearing  for  the  boDdholders'  commit- 
tee, Mr.  Maxwell  appearing  to  represent  tlie 
interest  of  the  Rock  Island  Company,  and  Mr. 
Cotton  representing  the  A  bonds." 

Thereafter  the  Toledo  Company  filed  an 
answer  and  cross-bill,  in  which  it  claimed, 
among  other  things,  that  the  whole  issue  of 
the  collateral  trust  bonds  was  void  on  ac- 
count of  fraud  practiced  by  the  Rock  Island; 
that  the  Rock  Island  was  liable  for  all 
amounts  theretofore  paid  by  the  Toledo  Com- 
pany on  the  bonds  in  excess  of  dividends  re- 
ceived on  the  Chicago  &  Alton  stock;  and 
that  it  was  liable  also  for  all  amounts  which 
the  Toledo  Company  might  be  required  to 
pay  thereafter  on  account  of  any  of  the  series 
A  bonds  which  the  court  should  hold  to  be 
valid  obligations  because  they  had  passed  in- 
to the  hands  of  innocent  holders.  The  cross- 
bill of  the  Toledo  Company  prayed  that  the 
necessary  accounting  be  had,  that  the  Rock 
Island  be  declared  to  be  a  party,  that  it  be 


required  to  answer,  and  that  In  default  of 
answer  a  decree  be  entered  against  it  pro 
confesso.  An  order  was  entered  in  accord- 
ance with  the  prayer  of  the  bill  and  notice 
thereof  was  served  on  Mr.  Maxwell  as  its 
solicitor.  His  name  had  not  appeared  as 
counsel  on  any  pleading  filed  by  the  com- 
mittee. 

The  Rock  Island  then  filed  a  motion  which 
stated: 

"Appearing  solely  for  the  purpose  of  the 
motion,  and  not  intending  to  submit  itself  to 
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the  jurisdiction  of  this  court  ^as  n  party  to  this 
suit,  moves  the  conrt  to  set  aside  its  finding  in 
the  order  entered  herein  March  11,  1918,  that 
the  Chicago,  Rock  Island  ft  Pacific  Railway 
Company  has  heretofore  entered  its  appear- 
ance as  a  party  to  this  suit  and  its  order, 
*  *  *  on  the  ground  that  the  court  was 
without  jurisdiction  to  make  said  order,  or 
over  the  defendant  as  a  party  to  the  cross- 
bill." 

This  motion  was  overruled  and  an  order 
was  entered  requiring  answer  within  20  dasrs. 
Thereupon  a  further  motion  was  made  by 
the  Rock  Island,  in  which,  renewing  its 
claim  that  it  had  not  entered  its  appearance, 
and  asserting  that  the  court  was  without 
jurisdiction  over  it  as  a  defendant  to  the 
Toledo  Company's  cross-bill — 

*'or  at  all,  especially  in  respect  of  the  pre- 
tended cause  of  action  therein  set  forth  for  the 
recovery  of  moneys  from  it,  moves  to  dismiss 
80  much  of  said  cross-bill  as  seeks  to  recover 
moneys  from  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  upon  the  ground  that  it 
is  not  suable  in  this  suit  in  this  district  upon 
said  pretended  cause  of  action,  not  being  an 
inhabitant  of  the  district  or  of  the  state  of 
Ohio,  and  neither  it  nor  the  cross-complainant 
being  a  resident  of  the  district  or  state.' 
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This  motion  also  was  overruled,  and  there- 
upon this  petition  for  a  writ  of  prohibition 
or  of  mandamus  was  filed. 

The  return  of  the  District  Oourt  stated 
that  the  Toledo  Company's  answer  had  alleg- 
ed that  the  Rock  Island  had  intervened  in 
its  own  right  and  had  become  a  party  to 
the  cause,  that  at  the  hearing  upon  such  an- 
swer evidence  was  introduced,  and  that  serv- 
ice thereof  was  admitted  by  its  solicitor  as 
such.    The  return  further  recited: 

'*The  evidence  upon  which  the  court  acted 
in  making  the  findings  and  orders  of  which  com- 
plaint is  made  in  said  petition  is  not  set  out  in 
said  petition.  Respondent  denies  the  state- 
ment in  the  brief  for  petitioner  that  *the  only 
basis  for  the  claim  that  the  District  Court  has 
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^jurisdiction  of  tli(*  person  of  the  Rock  Island 
Company  is  that  Mr.  Maxwell  entered  Its  ap- 
pearance by  appearing  as  counsel  for  the  bond- 
holders' committee.'  The  original  entry  of 
appearance  by  Mr.  Maxwell  quoted  in  the  peti« 
tion  and  in  the  brief  is  only  one  item  out  of  ■ 
large  number  of  items  of  evidence  considered 
by  the  court  on  this  point. 
"No  steps  were  taken  by  petitioner  to  pr«- 
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dence  submitted  on  the  hearings  of  said  mo- 
tions, or  to  obtain  a  review  of  the  orders  com- 
plained of  by  appeal  or  error  proceedings." 

[2-4]  It  is  argued  on  these  facts  that  the 
District  Court  did  not  acquire  jurisdiction 
to  enforce  the  personal  liability  of  the  Rods 
Island  asserted  in  the  cross-bill  of  the  Toledo 
Company;  but,  applying  the  rule  stated 
above,  that  question  should  not  be  decided 
in  this  proceeding.  The  most  that  can  be 
said  against  the  District  Court's  jurisdiction 
is  that  it  is  In  doubt  And  the  return  re- 
cites that  the  order  which  declared  that  the 
Rock  Island  became  a  party  rests  upon  evi- 
dence which  has  not  been  embodied  in  the 
record.  The  Immunity  of  the  Rock  Island 
from  suit  in  the  Northern  District  of  Ohio^ 
conferred  by  section  51  of  the  Judicial  Code 
could  be  waived  (In  re  Moore,  209  U.  S.  490, 
28  Sup.  Ct.  706,  62  L.  Ed.  904,  14  Ann.  Caa 
1164),  and  ordinarily  a  general  appearance 
operates  as  a  waiver  (Grade  v.  Palmer,  8 
Wheat  699,  6  L.  Ed.  719).  The  District 
Court  obviously  had  jurisdiction  to  deter- 
mine, in  the  first  instance,  whether  the  Rock 
Island  had  entered  a  general  appearance. 
Jones  ▼.  Andrews,  10  Wall  827,  19  L.  Ed. 
935.  It  had  jurisdiction  also  to  determine 
whether  the  relief  sought  in  the  Toledo  Com- 
pany's cross-bill  was  in  its  nature  germane 
to  the  proceedings  theretofore  instituted  in 
the  suit  by  the  bondholders'  committee  or  by 
the  Central  Trust  Company,  so  that  the 
rights  asserted  in  the  cross-bill  could  be 
properly  litigated  in  that  suit  Chicago,  etc., 
Ry.  Co.  V.  Chicago  Bank,  134  U.  S.  276,  287, 
10  Sup.  Ot  560,  33  L.  Ed.  900.  And,  finally, 
it  had  jurisdiction  to  determine  whether  the 
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fact  that  such  earlier  proceeding  had  been  *in- 
stituted  on  behalf  of  the  Rock  Island,  that 
it  had  actively  participated  in  the  conduct 
thereof,  and  to  that  end  had  entered  a  gen- 
eral appearance,  made  it  subject  to  further 
proceedings  thereon  by  way  of  cross-bill,  as 
fully  as  if  the  earlier  action  had  been  taken 
in  its  name  as  well  as  on  its  behalf.  Com- 
pare, also.  Ex  parte  Gordon,  104  U.  S.  515, 

26  L.  Ed.  814;  Globe  Refining  Co.  v.  Landa 
CJotton  Oil  Co.,  190  U.  S.  540,  23  Sup.  Ct.  754, 
47  L.  Ed.  1171 :   In  re  PoUltz,  206  U.  S.  323, 

27  Sup.  Ct  729,  51  L.  Ed.  1081.  If  in  the 
judgment  of  the  Rock  Island  the  District 
Court  erred  in  the  decision  of  any  one  or  all 
of  these  questions,  it  will  have  its  remedy 
by  appeal,  unless  it  has  failed  to  preserve  by 
appropriate  procedure  that  right  of  review. 
The  same  considerations  lead  to  a  denial  also 
of  the  writ  of  mandamus.  Ex  parte  Roe, 
234  U.  S.  70,  34  Sup.  Ct  722,  58  L.  Ed.  1217. 

Rule  discharged,  and  petition  dismissed. 

Mr.  Justice  DAT  took  no  part  in  the  con- 
sideration or  the  decision  of  this  case. 


(266  U.  8.  280) 

ARMOUR  &  CO.  et  al.  v.  CITY  OF  DALLAS 

et  al. 

(Argued  Jan.  18, 1921.    Decided  Feb.  28*  192L) 

No.  149. 

1.  Railroads  ^=3>54— Aotlon  for  damages  ade- 
quate remedy  to  abutting  property  owner  for 
removal  of  railroad  tracks. 

An  owner  of  property  abnttiDg  on  a  street 
on  which  railway  tracks  were  located,  and  who 
had  switching  connections  with  those  tracks, 
has  an  adequate  remedy  at  law  by  the  recovery 
of  damages  for  injury  to  his  property  caused 
by  the  removal  of  the  tracks  from  that  street, 
80  that  a  bill  to  enjoin  the  removal  of  the 
tracks  was  properly  dismissed. 

2.  Courts  ^s»493(3)— Injunotlon  properly  de- 
nied, where  state  court  had  Issued  temporary 
order  on  same  ground. 

A  bill  by  plaintiff,  in  its  capacity  of  tax- 
payer, to  restrain  the  execution  of  a  contract 
between  a  city  and  railroad  companies  for  the 
removal  of  railroad  tracks  from  a  street  in  the 
city,  on  the  ground  that  the  contract  was  not 
countersigned  and  the  expense  thereof  not 
charged  to  the  proper  appropriation  as  re- 
quired by  the  diarter,  was  properly  dismissed, 
where  it  appeared  that  plaintiffs  had  brought  a 
suit  on  the  same  ground  in  a  state  court,  had 
obtained  therein  a  temporary  injunction,  and 
that  the  suit  was  then  pendmg  in  the  state 
Court  of  Civil  Appeals,  without  any  showing 
that  the  temporary  injunction  was  not  still  in 
force. 

Appeal  from  the  District  Court  of  the  Uni- 
ted States  for  the  Northern  District  of  Texas. 

Suit  for  injunction  by  Armour  &  Co.  and 
Armour  &  Co.  of  Texas  against  the  City  of 
Dallas  and  others.  From  a  decree  dismissing 
the  bill,  complainants  appeal  directly  to  the 
Supreme  Court.    AtOrmed. 


*Mr.  Francis  Marlon  Etheridge,  of  Dallas, 
Tex^  for  appellants. 


^Messrs.  Thomas  J.  Freeman,  of  New  Or- 
leans, La.,  and  James  J.  Collins,  of  Dallas, 
Tex.,  for  appellees. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court. 

In  1872  the  Texas  &  Pacific  Railway  Com- 
pany built  its  single  track  main  line  to  the 
west  on  a  street  in  the  village  of  Dallas, 
then  as  now  called  Pacific  avenue.  In  1890 
the  city  granted  to  the  company  a  SO-year 
franchise  to  double-track  its  railroad  on  that 
street.  In  the  latter  year  the  population  of 
Dallas  was  35,057 ;   now  it  is  158,976 ;  i   and 
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the  existence  and  operation  of  the  rail^road 
on  the  avenue  has  become  a  serious  menace 
to  life  and  limb,  a  great  inconvenience  to 
the  whole  people,  burdensome  to  the  railway, 

^  12th  Census,  vol.  1«  p.  430;  U.  8.  Census  BureAU, 
Population  of  Cities  Having  26,000  Inhabitants  or 
More,  1920. 


fts^^r  other  eases  see  same  topic  and  KBY-Z4UMBEII  in  all  Key-Numbered  Digests  and  Indexes 
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and  an  Injury  to  neighboring  property. 
North  of  the  avenue  lie  largely  the  residen- 
tial sections  of  the  city;  adjacent  and  to 
the  south,  largely  business  sections.  A  part 
of  the  avenue  Is  In  the  heart  of  the  city. 
There  six  of  the  leading  business  streets — 
great  thoroughfares— cross  it;  and  on  two 
of  them  street  cars  cross  the  railroad  at 
grade.  Two  other  much  traveled  streets 
are  parallel.  One  of  these,  which  is  only 
two  hundred  feet  distant,  is  the  principal 
business  street  of  the  city.  The  number  of 
trains  operated  daily  over  the  avenue  had 
risen  in  1918  to  more  than  one  hundred; 
and  there  were,  in  addition,  switching  opera- 
tions to  many  neighboring  industries.  Trains 
are  now  longer — some  of  them  consisting  of  80 
freight  cars;  and  they  occasion  serious  in- 
terruption to  street  traffic  The  necessary 
use  of  larger  engines,  due  partly  to  a  heavy 
grade,  results  in  much  noise,  smolie  and  cin- 
ders. Regulations  concerning  operation  of 
trains  imposed  by  the  city  in  the  interests 
of  safety  were  necessarily  severe;  and  had 
proved  expensive  and  embarrassing  to  the 
railway.  Still  further  safeguards  and  re- 
strictions upon  operation  appeared  to  be  nec- 
essary. Plans  were  proposed  for  putting  the 
tracliis  in  subways,  for  elevating  them  and  for 
eliminating  the  grade  crossings ;  all  of  which 
the  city  confessedly  had  power  to  require  of 
the  railway.  But  none  of  these  projects  ap- 
peared to  offer  a  satisfactory  solution  of  the 
problem.  Finally  a  plan  was  worked  out  for 
the  removal  of  the  tracks  from  this  part  of 
the  avenue  for  a  distance  of  nearly  a  mile 
and  for  diverting  the  trains  to  the  line  of 
another  railroad  with  which  it  was  proposed 
to  make  connections.  This  involved  estab- 
lishing a  wholesale  trade  district  elsewhere. 
This  plan  proved  acceptable  to  the  rail- 
way, its  receiver,  the  city  and  most  of  the 
real  estate  owners  affected.    In  order  to  carry 
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out  the  plan  the  YHioIesale  District  Track*age 
Company  was  organized;  and  this  corpora- 
tion, the  city,  the  railway  and  its  receiver 
entered  into  a  contract  under  which  the  im- 
provement was  to  be  made.  Then  Armour  & 
Co.,  owner  of  a  plant  served  by  a  switch 
track  connecting  with  the  main  line  on  the 
avenue,  and  its  lessee,  brought  this  suit  in 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  Texas  against  all 
the  parties  to  the  contract  seeking  to  enjoin 
its  performance  and  specifically  the  removal 
from  Pacific  avenue  of  the  tracKs  which  con- 
nected with  their  switch  track.  Jurisdiction 
of  the  federal  court  was  invoked  on  the 
ground  that  the  action  proposed  would  de- 
prive plaintiffs  of  their  property  without  due 
process  of  law  and  impair  the  obligation  of 
their  contracts  in  violation  of  the  federal 
Constitution.  After  full  hearing  on  the  mer- 
its a  decree  was  entered  dismissing  the  bill 
with  costs.  The  case  comes  here  by  direct 
appeal  imder  section  23S  of  the  Judicial  Code 
(Comp.  St.  §  1215). 


First.  The  basis  of  the  plaintiffs'  principal 
claim  is  this:  In  1912  Armour  &  Co.,  being 
desirous  of  erecting  a  plant  in  Dallas,  made 
a  contract  for  the  purchase  of  a  lot  on  the 
avenue,  the  purchase  to  be  conditioned  upon 
the  railway  securing  from  the  city  a  fran- 
chise to  lay  a  switch  connecting  the  lot  with 
its  main  track  on  the  avenue  and  upon  Ar- 
mour &  Co.  then  securing  from  the  railway 
an  agreement  to  build  and  maintain  the 
switch.  Upon  satisfying  itself  through  ne- 
gotiation with  officials  of  the  city  and  of  the 
railway  that  these  conditions  would  be  com- 
plied with,  Armour  &  Co.  completed  the  pur- 
chase of  the  lot.  The  city  then  passed  an 
ordinance  granting  such  a  franchise  to  the 
railway  for  the  period  of  20  years,  condi- 
tioned, among  other  things,  upon  Armour  & 
Co.  dedicating  about  90  square  feet  of  their 
land  to  the  public  to  round  the  two  comers 
of  their  lot  The  small  parcels  were  dedi- 
cated; the  plant  was  erected;  the  switch 
was  built  by  the  railway;  and  over  the 
switch  Armour  &  Co.'s  lessee  customarily  re- 
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celves  'about  600  cars  of  freight  a  year.  The 
plaintiffs  contend  that  the  switch  franchise, 
granted  by  the  city  to  the  railway,  was  en- 
tered into  for  Armour  &  Co.*s  benefit;  that 
it  was,  in  effect,  a  contract  with  them;  that 
the  city  and  the  railway  are  powerless  under 
the  federal  Constitution  to  abrogate  that  con- 
tract, either  directly  by  surrendering  the 
switch  franchise  or  indirectly  by  removing 
the  main  track  with  which  the  switch  con- 
nects ;  and  that  the  plaintiffs  are  entitled  to 
an  injunction,  because  the  plant,  which  cost 
nearly  |80,000  to  build,  would  lose  most  of 
its  value  if  deprived  of  its  rail  connection. 
To  this  claim  several  answers  are  made: 

(1)  That  the  city  did  not  make  any  contract 
with  Armour  &  Co.  and  under  its  charter 
would  have  been  without  power  to  do  so; 

(2)  that  the  railway  did  not  make  any  con- 
tract with  Armour  &  Co.  to  maintain  the 
side  track  and  that  it  had  been  authorized 
to  remove  the  tracks  from  Pacific  avenue  by 
the  Railroad  Commission,  under  appropri- 
ate legislation,  on  the  ground  that  it  would 
* 'serve  the  public  interests  by  promoting  the 
public  safety  and  convenience" ;  (3)  that  the 
plaintiffs  have  already  sought  and  been  de- 
nied, as  against  the  railway  and  its  receivers, 
the  same  relief  here  applied  for;  having  in- 
tervened for  that  purpose  in  the  original  suit 
brought  for  appointment  of  the  receiver  in 
the  District  Court  of  the  United  States  for 
the  Western  District  of  Louisiana ;  that  the 
decree  of  the  District  Court  therein  dismiss- 
ing its  petition  asking  the  same  relief  bad 
been  affirmed  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit,  Ar- 
mour &  Co.  V.  Texas  &  Pacific  Railway  Co., 
258  Fed.  185,  169  C.  C.  A.  253 ;  and  that  this 
court  had  denied  Armour  &  Co.'s  petition  for 
writ  of  certiorari,  251  U.  S.  551,  40  Sup.  Ct 
50,  64  L.  Ed.  410 :  (4)  that  even  if  the  fran- 
chise had  purported   to  grant  an  absolute 
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right  to  maintain  the  tracks  on  Pacific  ave- 
nue it  would  have  been  subject  to  the  fair 
exercise  by  the  state,  through  the  municipal- 
ity as  its  agent,  of  the  police  power  to  pro- 
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mote  the  public  safety ;  and  that,  under  *the 
circumstances,  removal  of  the  tracks  was 
essential  for  this  purpose  since  the  tracks 
could  not  appropriately  be  placed  under 
ground  or  be  elevated.  See  Denver  &  Rio 
Grande  Railroad  Go.  v.  Denver,  250  U.  S. 
241,  244,  39  Sup.  Ct.  450,  63  L.  Ed.  958 ;  Erie 
Railroad  Co.  v.  Board  of  Public  Utility  Com- 
missioners et  al.,  254  U.  S.  394,  41  Sup.  Ct. 
169,  65  L.  Ed.  — ,  decided  by  this  court  Jan- 
uary 3,  1921;  (5)  that  the  franchise  for  the 
switch  was  not  absolute;  that  power  of  rev- 
ocation had  been  expressly  reserved  by 
clauses  in  the  ordinance  which  made  the 
franchise  subject  to  the  city's  charter  pow- 
ers and  provided  *'that  in  the  event  the  said 
railway  company  shall  be  required  to  aband- 
on, to  elevate  or  to  place  in  subways  said 
main  tracks  on  Pacific  avenue,  the  franchise 
should  be  subject  thereto,"  and  that  the  rail- 
way was  so  required;  (6)  that,  even  if  plain- 
tiffs had  the  legal  right  which  they  assert, 
they  were  not  entitled  to  relief  in  equity  by 
injunction,  since  an  action  at  law  would  af- 
ford an  adequate  remedy  and  an  injunction 
would  interfere  with  a  paramount  public  in- 
terest. 

[1}  It  was  on  the  last  of  these  grounds 
that  the  Circuit  Court  of  Appeals  in  Armour 
&  Co.  ▼.  Texas  &  Pacific  Railway  Co.  et  al., 
258  Fed.  185,  169  C.  C.  A.  253,  unanimously 
affirmed  the  decree  dismissing  the  intervening 
petition.  Among  the  Judges  sitting  upon  ap- 
peal in  that  case  was  the  Circuit  Judge  who 
entered  the  decree  in  this  case  here  under 
review.  He  does  not  appear  to  have  written 
an  opinion  in  this  case  but  presumably  he  dis- 
missed this  bill  also  on  that  ground.  For  it 
ia  dear  that  the  case  Is  not  one  for  equitable 
relief.  If  the  plaintifFs  as  abutting  property 
owners  have  any  legal  right  which  is  inter- 
fered with,  an  action  at  law  for  damages  will 
afford  them  a  full  and  complete  remedy.  See 
Texas  &  Pacific  Ry.  Co.  v.  Marshall,  136  U.  S. 
393,  405, 10  Sup.  Ct  846,  34  L.  Ed.  385 ;  Beas- 
ley  V.  Texas  &  Pacific  Ry.  Co.,  191  U.  S.  492, 
496,  497,  24  Sup.  Ct.  164,  48  L.  Ed.  274.  We 
have  no  occasion,  therefore,  to  consider  any 
of  the  other  reasons  urged  for  affirming  the 
decree. 

[2]  Second.  Plaintiffs  urge,  apparently  as 
taxpayers,  this  additional  ground  for  relief: 

They  allege  that  the  contract  ^entered  into 
by  the  city  is  void  and  that  its  performance 
should  be  enjoined;  because  the  contract 
therefor  was  not  countersigned  by  the  audi- 
tor and  the  expense  thereof  was  not  charged 
to  the  proper  appropriation  as  required  by  the 
city's  charter.  It  was  agreed  that  the  plain- 
tiffs had  brought  a  suit  on  this  ground  in  a 
state  court  on  behalf  of  themselves  and  of 


other  taxpayers  of  Dallas  against  the  dtj 
and  others,  that  it  had  obtained  upon  an  ex 
parte  hearing  a  temporary  injunction  re- 
straining the  city  from  carrying  out  the  con- 
tract, that  this  suit  was  pending  on  appeal 
before  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  of  Texas 
when  this  case  was  heard  below,  and  that 
the  temporary  injunction,  so  far  as  appears, 
is  still  in  force.  The  District  Court  was 
dearly  right,  under  the  circumstances,  in  re- 
fusing to  grant  an  injunction  on  this  ground. 
Affirmed. 


(266  U.  8.  239) 
STOEHR  V.  WALLACE  et  al. 

(Argued  Jan.  4  and  5,  1921.    Dedded  Feb.  28, 

1921.) 

No.  546. 

1.  War  «=9 1 2— Trading  with  the  Enemy  Act  is 
a  war  measure,  authorized  by  power  to  make 
war  and  regulate  captures. 

Trading  with  the  Enemy  Act  Oct.  6,  1917, 
(Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919, 
§§  3115V^a-3115%j).  as  originally  enacted, 
and  as  amended  by  Act  March  28,  1918  (Comp. 
St.  1918,  Comp.  St.  Ann.  Supp.  1919,  8 
3115i^ff),  Act  Nov.  4,  1918  (Comp.  St.  Ann. 
Supp.  1919,  S  8115%d),  Act  July  11,  1919,  and 
Act  June  5,  1920,  is  strictly  a  war  measure, 
and  finds  its  sanction  in  Const,  art.  1>  S  8^  d. 
11,  empowering  Congress  to  declare  war  and 
make  rules  concerning  captures  on  land  and 
water. 

2.  War  ^=:>  1 2— President  may  aot  through 
Alien  Property  Custodian  In  determining  that 
property  is  enemy-owned. 

Under  Trading  with  the  Enemy  Act,  S  7c, 
as  amended  by  Act  Nov.  4,  1918  (Comp.  St. 
Ann.  Supp.  1919,  §  8115%d),  providing  for  the 
seizure  of  property  which  the  President,  after 
investigation,  shall  determine  to  be  enemy- 
owned,  a  personal  determination  by  the  Presi- 
dent is  not  required,  and  he  may  act  through 
the  Alien  Property  Custodian,  in  view  of  sec- 
tion 5  (Comp.  St.  1918,  Comp.  St.  Ann.  Supp. 
1919,  §  3115%c),  authorizing  him  to  exercise 
any  of  the  powers  conferred  by  that  act  through 
such  oflScer  or  officers  as  he  shall  direct. 

3.  War  ^=3>  1 2— Congress  may  provide  for  selz- 
nre  of  property  believed  to  be  enemy-owned 
without  prior  Judicial  determination. 

Congress,  in  time  of  war,  may  aathorize 
and  provide  for  the  seizure  and  sequestration, 
through  executive  channels,  of  property  believ- 
ed to  be  enemy-owned,  without  any  previous 
judicial  determination  of  such  enemy  owner- 
ship, if  adequate  provision  is  made  for  a  return 
in  case  of  mistake. 

4.  Constitutional  law  ^==»3I8— Trading  with  the 
Enemy  Act  does  not  deny  due  process  to 
claimants  of  property  not  enemies. 

Trading  With  the  Enemy  Act,  {  9  (Comp. 
St.  1918,  Comp.  St.  Ann.  Supp.  1919,  f 
3115Mie),  and  section  12,  as  amended  by  Act 
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March  28,  1918  (Gomp.  St.  1918,  Comp.  St. 
Ann.  Sapp.  1919,  §  3115%ff),  providing  that 
one  not  an  enemy  or  ally  of  enemy,  claiming 
money  or  property  sequestered,  may  give  notice 
and  sue  in  equity,  and  that  the  property  is  to 
be  retained  to  abide  the  final  decree,  make  ade- 
quate provision,  consistent  with  due  process  of 
law,  for  the  return  of  property  mistakenly  se- 
questered. 

5.  War  ^=3>I2— Shares  of  stock  transferred  to 
Alien  Property  Custodian  should  be  retrans- 
f erred  when  ordered  returned  to  a  oiaimant. 

A  transfer  of  shares  of  stock  seized  by  the 
Alien  Property  Custodian  to  his  name  is  but 
an  incident  of  an  effective  seizure,  and,  if  a 
return  of  the  shares  to  a  claimant  not  an  enemy 
is  ordered,  a  retransfer  follows  as  of  course. 

6.  War  ^=9 1 2— Sale  of  stock  by  German  cor- 
poration to  New  York  corporation  held  not 
to  change  beneficial  ownership,  so  as  to  pre- 
vent seizure. 

Evidence  held  to  show  that  an  executory 
sale  of  stock  in  a  New  Jersey  corporation,  by 
a  German  corporation  to  a  New  York  corpora- 
tion, organized  by  persons  interested  in  the 
German  corporation  after  war  became  immi- 
nent, was  not  intended  to  affect  the  German 
corporation's  benefidAl  ownership,  so  as  to 
prevent  seizure  by  the  Alien  Property  Custo- 
dian, but  was  made  to  avoid  inconveniences 
whidi  otherwise  might  ensue  from  a  state  of 


7.  War  «=»  12— Treaty  with  Prussia  bold  to 
have  no  application  to  seizure  of  property  of 
German  oorporatlon. 

Articles  23  and  24,  of  the  Treaty  with 
Prussia,  relative  to  the  rights  of  merchants  of 
either  country  residing  in  the  other,  when  war 
arises,  has  no  application  to  the  seizure  by  the 
Alien  Property  Custodian  of  stock  in  a  New 
Jersey  corporation  beneficially  owned  by  a 
German  corporation. 

8.  War  ^=»  12— Corporation,  having  no  interest 
in  stock  standing  In  Its  name,  cannot  attack 
sale  by  Alien  Property  Custodian. 

A  New  York  corporation,  not  owning  or 
having  any  interest  in  shares  of  stock  in  a 
New  Jersey  corporation  standing  in  its  name, 
but  beneficially  owned  by  a  German  corporation, 
neither  it  nor  one  of  its  stockholders  can  criti- 
cize or  attack  a  proposed  sale  of  the  stock  by 
the  Alien  Property  Custodian. 

Appeal  from  the  District  Court  of  the 
TTnited  States  for  the  Southern  District  of 
New  York. 

Action  by  Max  W.  Stoehr  against  James 
N.  Wallace,  and  others.  From  a  decree  dis- 
missing the  bill  (269  Fed.  827),  complainant 
appeals.    Affirmed. 
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*Mr.  Louis  Marshall,  of  New  York  City,  for 
appellant. 

Messrs.  Solicitor  General  Frierson,  of 
Chattanooga,  Tenn.,  and  George  L.  Ingra- 
ham  and  John  Quinn,  both  of  New  York  City, 
for  appellees. 


Mr.  Justice  VAN  DBVANTBR  delivered 
the  opinion  of  the  Court. 

This  is  a  suit  to  establish  a  claim  to  and 
prevent  a  sale  of  14,900  shares  of  the  capi- 
tal stock  of  the  Botany  Worsted  Mills,  a  New 
Jersey  corporation,  which  were  seized  by  the 
Alien  Property  Custodian  under  the  Trading 
with  the  Enemy  Act  (Comp.  St.  1918,  Comp. 
St  Ann.  Supp.  1919,  ||  3115%a-3115i4j)  as 
the  property  of  a  German  corporation  called 
Kammgamspinnerei  Stoehr  &  Co.,  Aktienge- 
sellschaft  The  plaintiff  iB  a  citizen  of  the 
United  States,  residing  in  New  York,  and 
sues  in  the  right  of  Stoehr  &  Sons,  Incorpo- 
rated, a  New  York  corporation,  of  which  he 
is  a  stockholder;  his  asserted  justification 
for  so  suing  being  that  the  directors  of  the 
corporation  are  agents  of  the  Alien  Property 
Custodian,  and  so  far  under  his  control  that 
it  would  be  useless  to  request  them  to  bring 
the  suit. 

The  grounds  for  relief  urged  In  the  bill 
are  that  the  shares,  although  seized  and  pro- 

posed  to  be  sold  as  the  ^property  of  the  Ger- 
man corporation,  are  in  truth  the  property  of 
the  New  York  corporation;  that,  even  if  it 
does  not  own  them,  it  has  a  substantial  in- 
terest in  them  under  a  pre-war  contract  be- 
tween it  and  the  German  corporation;  that 
the  shares  cannot  be  taken  from  it  consist- 
ently with  due  process  of  law  as  guaranteed 
by  the  Fifth  Amendment,  save  through  a 
judicial  proceeding,  wherein  it  has  a  right 
and  an  opportunity  to  be  heard;  that  the 
shares  were  seized  and  are  about  to  be  sold 
without  any  such  proceeding  or  hearing,  and 
in  violation  of  subsisting  treaty  provisions; 
and  that  the  seizure  as  made  did  not  con- 
form to  designated  provisions  of  the  Trading 
with  the  Enemy  Act,  and  the  sale  as  pro- 
posed will  not  be  in  accord  with  other  provi- 
sions of  the  act. 

After  a  full  hearing  the  District  Court 
overruled  the  objections  urged  against  the 
initial  seizure;  found  from  the  proofs  that 
the  German  corporation  was  the  beneficial 
owner,  that  the  New  York  corporation  had 
no  actual  interest  in  the  shares,  and  that 
the  contract  between  those  corporations, 
stressed  by  the  plaintiff,  "was  not  intended 
to  represent  the  real  purpose  of  the  parties 
at  all,  but  to  serve  as  a  cover  for  another 
purpose";  and  as  a  result  of  the  findings  the 
court  held  that  neither  the  plaintiff  nor  his 
corporation  was  entitled  to  any  relief,  and 
accordingly  dismissed  the  bill.  The  plaintiff 
then  asked  and  was  allowed  a  direct  appeal 
to  this  court.  His  assignments  of  error  cover 
all  the  grounds  on  which  the  seizure  and 
proposed  sale  were  attacked  in  the  bill. 

We  shall  assume,  as  did  the  District  Court 
that  a  stockholder  may  bring  a  suit  such  as 
this  in  the  right  of  his  corporation,  where 
there  are  circumstances  justifying  such  rep- 
resentative action,  and  that  the  plaintiff  has 
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shown  sufficient  reason  for  suing  In  that  ca- 
pacity. See  equity  rule  27,  226  U.  S.  Appen- 
dix, p.  8,  33  Sup.  Ct  xxy, 

[1]  The  Trading  with  the  Enemy  Act, 
whether  taken  as  originally  enacted,  Octo- 

ber  6,  1917  (40  Stat  411,  c.  106)  *or  as  since 
amended,  March  28,  1918  (40  Stat  459,  460, 
c.  28  [Gomp.  St  1918,  Gomp.  St  Ann.  Supp. 
1919,  i  3115^^) ;  November  4, 1918  (40  Stat 
1020,  c.  201  [Ck)mp.  St  Ann.  Supp.  1919,  f 
3116^1);  July  11,  1919  (41  Stat  35,  c.  6), 
and  June  5,  1920  (41  Stat  977,  c  241),  is 
strictly  a  war  measure,  and  finds  its  sanc- 
tion in  the  constitutional  provision  (article 
1,  i  8,  cl.  11)  empowering  Congress  "to  de- 
clare war,  grant  letters  of  marque  and  repris- 
al, and  make  rules  concerning  captures  on 
land  and  water."  Brown  v.  United  States,  8 
Cranch,  110.  126,  3  L.  Ed.  504;  Miller  v. 
United  States,  11  Wall.  268,  305,  20  L.  Ed. 
135. 

It  is  with  parts  of  the  act  which  relate  to 
captures  on  land  that  we  now  are.concemed. 
They  invest  the  President  with  extensive 
powers  respecting  the  sequestration,  custody 
and  disposal  of  enemy  property.  By  sec- 
tion 5  (Gomp.  St  1918,  Gomp.  St.  Ann.  Supp. 
1919,  i  3115%  c)  he  is  in  terms  authorized  to 


exercise 


"any" 


of    these   powers    "through 


such  officer  or  officers  as  he  shall  direct." 
By  section  6  (section  3115%  cc)  he  is  author- 
ized to  appoint  and  "prescribe  the  duties  of 
an  officer  to  be  known  as  the  Alien  Property 
Custodian.  By  section  7c,  as  amended  No- 
vember 4,  1918,  direct  provision  for  seques- 
tering enemy  property  is  made  as  follows: 

"If  the  President  shall  so  require  any  money 
or  other  property  induding  •  •  •  choses 
In  action,  and  rights  and  claims  of  every  char- 
acter and  description  owing  or  belonging  to  or 
held  for.  by,  on  account  of,  or  on  behalf  of, 
or  for  the  benefit,  of  an  enemy  or  ally  of  ene- 
my not  holding  a  license  granted  by  the  Presi- 
dent hereunder,  which  the  President  after  in- 
vestigation shall  determine  is  so  owing  or  so 
belongs  or  is  so  held,  shall  be  conveyed,  trans- 
ferred, assigned,  delivered,  or  paid  over  to  the 
Alien  Property  Custodian,  or  the  same  may  be 
seized  by  the  Alien  Property  Custodian:  and 
all  property  thus  acquired  shall  be  held,  ad- 
ministered and  disposed  of  as  elsewhere  pro- 
vided in  this  act.    •    •    • 

"Whenever  any  such  property  shall  consist 
of  shares  of  stock  or  other  beneficial  interest 

in  any  corporation,  ^association,  or  company  or 
trust,  it  shall  be  the  duty  of  the  corporation, 
association,  or  company  or  trustee  or  trustees 
issuing  such  shares  or  any  certificates  or  other 
instruments  representing  the  same  or  any  other 
beneficial  interest  to  cancel  upon  its,  his,  or 
their  books  all  shares  of  stock  or  other  bene- 
ficial interest  standing  upon  its,  his,  or  their 
books  in  the  name  of  any  person  or  persons, 
or  held  for,  on  account  of,  or  on  behalf  of,  or 
for  the  benefit  of  any  person  or  persons  who 
shall  have  been  determined  by  the  President, 
after  investigation,  to  be  an  enemy  or  ally  of 
enemy,  and  which  shall  have  been  required  to 
be  conveyed,  transferred,  assigned,  or  deUv- 


ered  to  the  Alien  Property  Custodian  or  seized 
by  him,  and  in  lieu  thereof  to  issue  certificates 
or  other  instruments  for  such  shares  or  other 
beneficial  interest  to  the  Alien  Property  Custo- 
dian or  otherwise,  as  the  Alien  Property  Cus- 
todian shall  require. 

"The  sole  relief  and  remedy  of  any  person 
having  any  claim  to  any  money  or  other  prop- 
erty heretofore  or  hereafter  conveyed,  trans- 
ferred, assigned,  delivered,  or  paid  over  to  the 
Alien  Property  Custodian,  or  required  so  to  be, 
or  seized  by  him  shall  be  that  provided  by  the 
terms  of  this  act,  and  in  the  event  of  sale  or 
other  disposition  of  such  property  by  the  Alien 
Property  Custodian,  shall  be  limited  to  and  en- 
forced against  the  net  proceeds  received  there- 
from and  held  by  the  Alien  Property  Custodian 
or  by  the  Treasurer  of  the  United  States.' 


ft 


By  section  9  (section  8116%e),  as  twice 
amended,  any  one,  "not  an  enemy  or  ally  of 
enemy,"  claiming  any  interest,  right  or  title 
in  any  money  or  other  property  so  sequester- 
ed and  held  may  give  notice  of  his  claim  and 
institute  a  suit  in  equity  against  the  Cus- 
todian or  the  Treasurer,  as  the  case  may  be, 
to  establish  and  enforce  his  claim;  and  where 
suit  is  brought  the  money  or  property  is  to 
be  retained  by  the  Custodian  or  in  the  Treas- 
ury to  abide  the  final  decree.  By  section  12, 
as  amended  March  28,  1918,  the  Custodian  is 
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^clothed  with  "all  of  the  powers  of  a  common- 
law  trustee"  in  respect  of  all  enemy  property 
coming  into  his  hands  and  is  given  author- 
ity, subject  to  the  President's  supervision,  to 
manage  and  dispose  of  the  same,  by  sale  or 
otherwise,  as  if  he  were  the  absolute  owner, 
save  as  the  power  of  disposal  may  be  sus- 
pended by  a  suit  under  section  9.  As  re- 
spects the  ultimate  disposition  of  the  prop- 
erty or  its  proceeds  section  12  says: 

"After  the  end  of  the  war  any  claim  of  any 
enemy  or  of  an  ally  of  enemy  to  any  money  or 
other  property  received  and  held  by  the  Alien 
Property  Custodian  or  deposited  in  the  United 
States  Treasury,  shall  be  settled  as  Congress 
shall  direct" 

The  President  by  orders  of  October  12, 
1917,  and  February  26,  1918,  committed  to 
the  Alien  Property  Custodian  the  executive 
administration  of  section  7c,  including  the 
power  to  determine  after  investigation 
whether  property  was  enemy-owned,  etc,  and 
to  require  the  surrender  or  seizure  of  such 
as  he  should  determine  was  so  owned.  In 
exercising  this  power  the  Custodian  after  In- 
vestigation determined,  in  substance,  that 
the  shares  now  in  question,  which  then  stood 
in  the  name  of  the  New  Tork  corporation  on 
the  books  of  the  Botany  Worsted  Mills,  be- 
longed to  the  German  corporation,  that  it 
was  an  enemy  not  holding  a  presidential  li- 
cense, and  that  the  New  Tork  corporation 
held  the  shares  for  its  benefit;  and  in  fur- 
ther exercising  this  power  the  Custodian 
seized  the  shares  and  required  the  Botany 
Worsted  Mills  to  transfer  them  to  his  name 
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on  Its  books  In  accordance  with  the  provi- 
sion in  section  7c  before  quoted. 

[2]  One  objection  urged  by  the  plaintiff  is 
that  the  seizure  permitted  by  the  act  is  con- 
fined to  money  or  property  "which  the  Presi- 
dent after  investigation  shall  determine"  is 
enemy-owned,  etc,  and  that  here  there  was 
no  such  determination  by  the  President,  but 
only  by  the  Custodian.  Whether  the  objec- 
tion would  be  good  if  it  turned  entirely  on 
the  words  of  section  7c,  on  which  the  plain- 

tiff  relies,  we  need  *not  consider;  for  they 
obviously  are  qualified  and  explained  by  sec- 
tion 6  which  very  plainly  enables  the  Presi- 
dent to  exercise  his  power  under  section  Xc 
"through  such  officer  or  officers  as  he  may  di- 
rect." By  the  orders  already  noticed  the 
President  directed  that  this  power  be  exer- 
cised through  the  Allen  Property  Custodian. 
It  therefore  is  as  if  the  words  relied  on  had 
been  "which  the  President,  acting  through 
the  Alien  Property  Custodian,  shall  deter- 
mine after  investigation"  is  enemy-owned, 
etc.  In  short,  a  personal  determination  by 
the  President  is  not  required;  be  may  act 
through  the  Custodian,  and  a  determination 
by  the  latter  is  in  effect  the  act  of  the  Presi- 
dent Central  Union  Trust  Co.  v.  Garvan, 
264  U.  S.  554,  41  Sup.  Ct  214,  65  Ia  Ed.  — ; 
The  ConflscaUon  Cases,  20  WalL  92,  109,  22 
li.  Ed.  320. 

[8, 4]  The  plaintiff  further  objects  that  the 
shares,  although  claimed  by  and  standing 
in  the  name  of  the  New  York  corporation, 
which  concededly  was  neither  an  enemy  nor 
an  ally  of  an  enemy,  were  seized  and  trans- 
ferred to  the  name  of  the  Alien  Property 
Custodian  In  virtue  of  a  determination  by  an 
executive  officer  in  an  ex  parte  administra- 
tive proceeding  that  they  belonged  to  an 
alien  enemy — the  gist  of  the  objection  being 
that  the  shares  could  not  be  taken  from  the 
New  York  corporation  consistently  with  due 
process  of  law  without  first  according  it  a 
hearing  on  its  claim  in  a  court  of  Justice. 
The  objection  rests  on  erroneous  assumptions 
and  is  not  tenable. 

That  Congress  in  time  of  war  may  author- 
ize and  provide  for  the  seizure  and  seques- 
tration through  executive  channels  of  prop- 
erty believed  to  be  enemy-owned,  if  adequate 
provision  be  made  for  a  return  in  case  of 
mistake,  is  not  debatable.  Central  Union 
Trust  Co.  V,  Garvan,  supra.  There  is  no  war- 
rant for  saying  that  the  enemy  ownership 
must  be  determined  Judicially  before  the 
property  can  be  seized ;  and  the  practice  has 
been  the  other  way.  The  present  act  com- 
mits the  determination  of  that  question  to 
the  President,  or  the  representative  through 
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whom  *he  acts,  but  it  does  not  make  his  ac- 
tion flnaL  On  the  contrary,  it  distinctly  re- 
serves to  any  claimant  who  is  neither  an  en- 
emy nor  an  ally  of  an  enemy  a  right  to  as- 
sert and  establish  his  claim  by  a  suit  in  equi- 
ty unembarrassed  by  the  precedent  execu- 


tive determination.  Not  only  so,  but  pending 
the  suit,  which  the  claimant  may  bring  so 
promptly  after  the  seizure  as  he  chooses,  the 
property  is  to  be  retained  by  the  Custodian  to 
abide  the  result  and,  if  the  claimant  prevails, 
is  to  be  forthwith  returned  to  him.  Thus 
there  is  provision  for  the  return  of  property 
mistakenly  sequestered;  and  we  have  no  hes- 
itation in  pronouncing  it  adequate,  for  it  en- 
ables the  claimant  as  of  right,  to  obtain  a 
full  hearing  on  his  claim  In  a  court  having 
power  to  enforce  it  if  found  meritorious. 

[6]  That  the  shares  were  transferred  to  the 
Custodian's  name  does  not  affect  the  ques- 
tion, for,  considering  the  nature  of  the  prop- 
erty, that  was  but  an  incident  of  an  effective 
seizure  and,  if  a  return  of  the  shares  were 
ordered,  a  retransfer  would  follow  as  of 
course. 

[6]  Treating  this  as  a  suit  under  section  9 
— the  plaintiff  having  filed  a  notice  of  claim 
under  that  section — ^the  next  question  is: 
Has  the  New  York  corporation  such  an  inter- 
est in  the  shares  as  entitles  it,  or  the  plaintiff 
In  its  right,  to  demand  that  they  be  freed 
from  the  seizure  ?  Whether  it  has  any  interest 
turns  on  the  effect  to  be  given  to  the  con- 
tract between  it  and  the  German  corporation, 
under  which  the  plaintiff  insists  it  became 
the  owner  or  acquired  a  substantial  interest 
The  District  Court,  as  we  have  indicated, 
found  that  the  contract  was  not  intended  to 
affect  the  ownership  as  between  the  two 
corporations,  but  to  serve  as  a  cover  for  some- 
thing else,  and  that  after  the  contract  the 
German  corporation  remained  as  it  had 
been  before,  the  sole  beneficial  owner.  The 
facts  bearing  on  the  question  are  as  follows: 

At  the  beginning  of  the  World  War  and 
during  its  early  stages  the  Stoehr  family, 
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consisting  of  a  father  and  three  •sons,  were 
engaged  in  business  in  New  York  as  copart- 
ners under  the  name  of  Stoehr  &  Sons.  The 
father  and  one  son  were  German  subjects 
residing  in  Germany;  one  son,  Hans  E. 
Stoehr,  was  a  German  subject  residing  in  the 
United  States;  and  the  remaining  son,  Max 
W.  Stoehr,  was  a  naturalized  citizen  of  the 
United  States  residing  therein.  All  were 
shareholders  in  the  German  corporation,  and 
the  father  and  son  in  Germany  were  among 
its  chief  officers.  All  were  directors  of  the 
Botany  Worsted  Mills,  and  Hans  E.  Stoehr 
and  Max  W.  Stoehr  were  directing  and  con- 
trolling its  affairs,  one  being  its  treasurer  and 
the  other  its  secretary.  It  was  a  manufactur- 
ing concern  with  large  holdings,  had  a  well- 
established  and  extensive  business,  had  been 
paying  large  dividends,  and  gave  promise  of 
continuing  to  do  so.  The  German  corporation 
acquired  the  14,900  shares  in  that  company 
long  prior  to  the  war,  and  in  1916,  after  the 
war  became  fiagrant  in  Europe,  transferred 
them  to  Hans  E.  Stoehr  and  Max  W.  Stoehr, 
to  be  held  in  trust  for  it  as  the  beneficial 
owner.    Stoehr  &  Sons,  the  copartnemhipb  ai 
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BO  had  5,690  tihhr^  Ifi  that  company,  and 
these,  with  the  14,000  constituted  a  majority 
of  its  stock. 

Diplomatic  relations  between  the  United 
States  and  Germany  were  severed  February 
8,  1917,  and,  as  was  commonly  understood, 
war  between  them  was  then  imminent.  The 
Stoehrs  took  that  view  and  began  to  adjust 
their  affairs  accordingly.  They  caused  the 
New  Tork  corporation  to  be  organized,  and 
on  February  19,  1917,  transferred  to  it  the 
entire  assets  and  business  of  their  copartner- 
ship, taking  in  exchange  all  of  its  capital  stock 
and  putting  the  same  in  a  five-year  voting 
trust  as  a  means  of  protecting  and  preventing 
a  severance  of  their  interests.  On  the  follow- 
ing day,  February  20,  1917,  the  contract  re- 
lating to  the  14,900  shares  in  the  Botany 
Worsted  Mills  was  made,  and  the  shares  were 
immediately  transferred  on  its  books  to  the 


name  of  the  New  York  corporation.    *In  that 
transaction   Hans  E.  Stoehr  acted  for   the 
German  corporation  and  the  directors  of  the 
New  York  corporation  for  it — the  directors 
being  Hans  E.  Stoehr,  Max  W.  Stoehr,  George 
G.  Roehlig,  and  Alfred  de  Liagre,  the  last 
two  being  relatives  of  the  Stoehrs.    The  at- 
torney wl2o  had  advised  and  assisted  them  in 
transferring    the    copartnership    assets   and 
business  also  advised  and  assisted  them  in 
this.    The  shares  were  worth  approximately 
$5,000,000 ;   and  yet  the  initial  payment  was 
only  |5,000,  and  even  that  was  paid  by  mere 
book  entries.    The  full  stipulated  price  was 
the  book  value  of  the  shares,  with  good  will 
and  other  intangible  assets  eliminated,  and 
was  payable  in  five  future  annual  instalments. 
Tlie  stock  certificates,   transferred   as  Just 
stated,  vrere  left  in  the  custody  of  the  Ger- 
man corporation  as  collateral   security.     If 
payment  was  not  made  when  due,  nor  within 
00  days  after  demand,  the  shares  were  to  be 
retransferred,  the  $5,000  was  to  be  retained 
by  the  German  corporation,  and  neither  cor- 
poration  was  to  have  "any  further  claim 
against  the  otiier"  by  reason  of  the  contract 
Possibly  the  stipulated  price  was  less  than 
tlie  actual  value ;  but,  however  this  may  have 
l)een,  the  assets  and  situation  of  the  New 
York  corporation  were  such  that  it  reason- 
ably could  not  have  been  expected  to  make 
the  required  payments. 

After  the  contract  the  dividends  accruing 
on  the  shares  were  not  paid  to  the  New  York 
corporation,  but  were  credited  to  It  in  a 
"apeciar  account  on  the  books  of  the  Botany 
Worsted  Mills,  this  being  directed  by  Hans  E. 
Stoehr,  president  of  the  former  and  treasurer 
of  the  latter. 

War  was  declared  by  Congress  April  6, 1017 
(40  Stat  1),  and  the  Trading  with  the  Enemy 
Act  was  passed  October  6th  following.  Up 
to  the  latter  date  no  preparation  was  made 
for  making  the  first  payment  under  the  con- 
tract although  it  was  to  be  about  $1,000,000. 


domestic  corporation  to  report  fully  whether 
it  owed  any  money  to  or  held  any  property 

*for  an  enemy,  and  also  whether  any  of  its 
shares  were  owned  by  or  held  for  an  enemy. 
In  the  report  of  the  New  York  corporation, 
signed  by  Max  W.  Stoehr,  the  14,900  shares 
covered  by  the  contract  were  not  reported  as 
held  for  the  German  corporation,  nor  was  the 
stipulated  price,  or  any  part  thereof,  reported 
as  owing  to  that  corporation.  But  in  the  re- 
port of  the  Botany  Worsted  Mills,  signed  by 
Thomas  Prehn,  it  was  said  that  that  company 
had  ''reason  to  believe"  that  the  German 
corporation  had  an  interest  In  the  shares. 
This  led  to  an  insistent  call  for  full  Informa- 
tion, and  resulted  in  some  correspondence  and 
several  conferences  at  the  Allen  Property- 
Custodian's  office.  In  all  of  which  Herbert 
Heyn  represented  the  New  York  corporation 
and  the  Botany  Worsted  Mills — ^he  being  thS 
attorney  who  had  advised  and  assisted  the 
Stoehrs  in  adjusting  their  copartnership  af- 
fairs and  in  making  the  contract  February 
5,  1918,  while  Heyn  was  attending  one  of  the 
conferences,  Hans  E.  Stoehr,  as  president  of 
the  New  York  corporation  and  treasurer  of 
the  Botany  Worsted  Mills,  sent  to  him,  for  use 
at  the  conference,  a  list  of  the  latter  com- 
pany's stockholders.  In  which  the  German 
corporation  was  described  as  having  14,900 
shares  and  the  New  York  corporation  as  hav- 
ing only  5,685.  In  an  accompanying  letter 
he  said,  ''The  majority  of  the  stock  of  the 
Botany  Worsted  Mills  •  •  •  is  held  by 
parties  who  are  alien  enemies" — a  statement 
which  was  true  if  the  14,900  shares  belonged 
to  the  German  corporation,  and  not  true  if 
they  belonged  to  the  New  York  corporation. 
Four  days  later  Heyn,  with  the  approval  in 
writing  of  Hans  E.  Stoehr  as  such  president 
and  treasurer,  wrote  to  the  Allen  Property 
Custodian,  saying  of  the  purpose  with  which 
the  New  York  corporation  was  formed :  j 

**The  immediate  occasion  for  the  organization 
of  the  corporation  in  February,  1917,  was  this: 
It  was  assumed  that,  if  there  was  a  dedaratioo 
of  war  between  the  United  States  and  Ger- 
many,   the    partnership    [of    Stoehr   ft    Sons] 
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would  probably  have  to  cease,  *being  dissolved 
by  reason  of  the  alien  enemy  character  of  Ed- 
uard  Stoehr,  the  father,  and  Geo.  Stoehr,  the 
brother;  the  results  of  such  dissolution  being 
of  course  obviously  unfortunate  and  conceiv- 
ably disastrous" 

— ^and  saying  of  the  14,900  shares: 

"Regarding  the  contract  for  the  purchase  of 
said  14,900  shares  of  Stoehr  &  Sons,  Incorpo- 
rated, from  Stoehr  &  Co..  of  Leipzig,  Ger- 
many, it  has  been  fully  explained  that  the  con- 
trol of  Botany  might  be  imppriled  by  a  state  of 
war,  because  the  voting  right  on  stock  of  alien 
oiR'imeH  or  in  which  alien  enemies  had  the 
beneficial  interests  (as  was  the  case  with  said 
14.900  shares)  was  doubtful  under  the  deci- 
sions of  the  courts,  and  if  deprived  of  the  vot- 


under  the  act  It  became  the  duty  ot  every  |  rn.ri^hVty^^ntroroVio"^^^^^^^^ 
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Thig  contract  was  made  with  reference  to  tbe 
<!ontrol  of  Botany  as  between  its  stockholders 
and  had  of  course  no  reference  to  the  status 
of  snch  control  so  far  as  the  Alien  Property 
'Custodian  is  concerned.  Such  status  is  not 
affected  whether  such  shares  are  in  Btoehr  & 
"Co.,  the  Leipzig  corporation,  or  in  Stoebr  Ik 
Bona,  Incorporated,  the  New  Tork  corporation. 
*  *  *  While  Botany  is  managed  in  this  coun- 
try, considerably  more  than  a  majority  of  its 
vtock  is  controlled  by  alien  enemy  interests.' 


9* 


Max  W.  Stoehr,  the  plaintiff,  was  a  director 
AfA  the  secretary  of  the  New  York  corpora- 
tion from  the  time  it  was  on(aDized  until 
October  14,  1918.  He  partldpatdd  in  making 
the  contract  relating  to  the  14,900  shares  and 
signed  it  as  secretary.  The  sUares  were 
seized  in  April,  1918,  and  he  knew  of  the 
seizure.  The  other  directors  at  that  time 
were  new.  He  regularly  attended  their  meet- 
ings, but  did  not  suggest  to  them  that  the 
corporation  had  an  interest  in  the  shares.  At 
a  meeting  in  August,  1918,  an  attorney  who 
had  been  looking  into  the  contract  made  an 
oral  report,  in  the  course  of  which  he  called 
in  question  the  purpose  with  which  the  con- 
tract was  made  and  said  it  "would  not  bold 
water.*'  Max  W.  Stoehr,  although  present, 
said  nothing  in  support  of  the  contract.    Not 

until  he  ^ceased  to  be  an  officer  of  the  corpora- 
tion did  he  manifest  any  opposition  to  the 
seizure.  His  only  explanation  of  his  silence 
while  be  remained  a  director  Is  that  he  feared 
he  would  lose  that  position  if  he  took  any 
other  course. 

The  District  Court,  after  reviewing  the 
proofs  at  length,  concluded  that  the  contract 
was  not  prompted  by  commercial  motives, 
nor  based  on  an  estimate  of  mutual  advan- 
tages, and  was  not  intended  as  a  genuine 
business  transaction,  but  was  made  to  avoid 
inconveniences  which  otherwise  might  ensue 
from  a  state  of  war;  and  that  the  parties 
intended  to  leave  the  beneficial  ownership  in 
the  German  corporation  and  not  to  pass  it  to 
the  New  York  corporation.  We  reach  the 
same  conclusion.  On  no  other  theory  can 
the  acts  of  those  who  were  concerned  be  ex- 
plained or  their  declarations  reconciled.  The 
mere  recitation  of  the  facts  makes  this  so 
plain  that  we  refrain  from  any  special  discus- 
sion of  them. 

[7]  The  treaty  provisions  relied  on  (articles 
23  and  24,  8  Stat.  174)  relate  only  to  the  rights 
of  merchants  of  either  country  ''residing  in  the 
other*'  when  war  arises,  and  therefore  are 
without  present  application. 

[8]  Of  the  objections  specially  directed 
against  the  proposed  sale,  it  is  enough  to 
observe  that  as  the  New  York  corporation 
does  not  own  or  have  any  interest  in  the 
shares  it  Is  not  in  a  position  to  criticize  or 
attack  the  sale ;  and  of  course  a  stockholder 
suing  in  its  right  is  in  no  better  position. 

Decree  atlirmed. 


(»  U.  8.  &) 

UNITED  STATES  V.  U  COHEN  GRO- 
CERY CO. 

(Argaed  Oct  18,  19  and  20,  1920.   Decided 
Feb.  28,  1921.) 

No.  824. 

1.  War  «=s>4  —  Food  Control  Aet  applies  tr 
charging  ef  unreasonable  prioes  en  sale  ef 
neoessarlet. 

Act  Oct  22,  1919,  tit  1,  i  2,  re-enacting 
Lever  Act  i  4  (Comp.  St  1918,  Oomp.  St  Ann. 
Supp.  1919,  i  3115V^),  and  making  it  nnlawfal 
f6r  any  person  willfully  to  make  any  nnjust  or 
unreasonable  rate  or  charge  in  handling  or 
dealing  in  or  with  necessaries,  embraces  the 
charging  of  nnjust  or  unreasonable  prices  on  a 
sale  of  necessaries. 

2.  War  ^=s>4  —  Penalty  eontalned  In  amended 
Food  Control  Aet  applies,  thongh  no  penalty 
Imposed  by  original  aot. 

The  penalty  imposed  by  Act  Oct  22,  1919, 
tit  1,  I  2,  for  violations  of  that  section,  apply 
to  the  making  of  any  unjust  or  unreasonable 
rate  or  charge  in  dealing  in  necessaries,  though 
Lever  Act  1 4  (Oomp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  fi  8115^),  as  orighially  enacted, 
contained  no  penalty. 

3.  Criminal  law  ^s»  13— Right  to  be  Informed 
of  Mitnre  and  oanse  ef  aoensation  not  sas- 
pended  or  changed. 

The  limitation  on  the  power  of  Congress 
contained  in  Const  Amends.  6v  6,  so  far  as  they 
prohibit  the  delegation  of  legislative  powers  to 
courts  and  juries,  the  penalizing  of  indefinite 
acts,  and  the  denial  of  the  right  of  citizens 
to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  them,  are  not  suspended  or 
changed  by  the  mere  existence  of  a  state  of 
war. 


4.  Criminal  law  ^=>  1 3— Food  Control  Aot  fa- 
tally indefinite  as  te  unreasonable  rates  or 
eharges  In  cenneotion  with  necessaries. 
Lever  Act,  {  4  (Comp.  St  1918,  Comp.  St 
Ann.  Supp.  1919,  f  3115^),  as  re-enacted  by 
Act  Oct  22,  1919,  i  2,  making  it  unlawful  to 
make  any  unjust  or  unreasonable  rate  or  charge 
in  dealing  in  necessaries,  fixes  no  ascertainable 
standard  of  guilt,  and  does  not  adequately  in- 
fonm  persons  accused  of  violations  thereof  of 
the  nature  and  cause  of  the  accusation  against 
them,  and  is  void  under  Const  Amends.  5,  6. 

Mr.  Justice  Pitney  and  Mr.  Justice  Brandeis, 
concurring  In  result 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri. 

Criminal  prosecution  by  the  United  States 
against  the  L.  Cohen  Grocery  (Company. 
The  Indictment  was  quashed  on  demurrer 
(264  Fed.  218),  and  the  United  SUtes  brings 
error.    Affirmed. 

*Mr.  Solicitor  General  Frierson,  for  the 
United  States. 
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*Mr.  Chester  H.  Kmm,  of  St  Louis,  Mo., 

for  defendant  in  error. 
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Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court. 

Required  on  this  direct  appeal  to  decide 
whether  Congress  under  the  Constitution  had 
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authority  to  adopt  ^section  4  of  the  Lever 
Act  as  re-enacted  in  1019,  we  reproduce  the 
section  so  far  as  relevant  (Act  Oct  22,  1919, 
tit.  1,  c.  80,  f  2,  41  Stat.  297): 

"That  it  is  hereby  made  unlawful  for  any  per- 
son willfully  *  *  *  to  make  any  nnjost  or 
unreasonable  rate  or  charge  in  handling  or 
dealing  in  or  with  any  necessaries;  to  conspire, 
combine,  agree,  or  arrange  with  any  other  per- 
son *  *  *  (e)  to  exact  excessive  prices  for 
any  necessaries.  *  •  •  Any  person  violating 
any  of  the  provisions  of  this  section  upon  con- 
viction thereof  shall  be  fined  not  exceeding  $5,- 
000  or  be  imprisoned  for  not  more  than  two 
years,  or  both.    * 


• »» 


The  text  thus  reproduced  is  followed  by 
two  provisos  exempting  from  the  operation 
either  of  the  section  or  of  the  act  enumer- 
ated persons  or  classes  of  persons  engaged  In 
agricultural  or  similar  pursuits. 

Comparing  the  re-enacted  section  with  the 
original  text  (Act  Aug.  10,  1917,  c.  53,  |  4, 
40  Stat  276  [Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  f  S115%iri),  it  wiU  be  seen  that 
the  <mly  changes  made  by  the  re-enactment 
were  the  insertion  of  the  penalty  clause  and 
an  enlargement  of  the  enumerated  exemp- 
tiona. 

In  each  of  two  counts  the  defendant,  the 
Cyohen  Grocery  Company,  alleged  to  be  a 
dealer  In  sugar  and  other  necessaries  In  the 
city  of  St  Louis,  was  charged  with  violating 
this  section  by  willfully  and  feloniously  mak- 
ing an  unjust  and  unreasonable  rate  and 
charge  In  handling  and  dealing  in  a  certain 
necessary ;  the  specification  in  the  first  count 
being  a  sale  for  $10.07  of  about  50  pounds  of 
sugar,  and  that  In  the  second,  of  a  100-pound 
bag  of  sugar  for  $19.50. 

The  defendant  demurred  on  the  following 
grounds:  (a)  That  both  counts  were  so  vague 
as  not  to  inform  It  of  the  nature  and  cause 
of  the  accusation ;  (b)  that  the  statute  upon 
which  the  Indictment  was  based  was  subject 
to  the  same  Infirmity  because  it  was  so  In- 
definite as  not  to  enable  it  to  be  known  what 
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was  forbidden,  and  *  therefore  amounted  to  a 
delegation  by  (Congress  of  legislative  power 
to  courts  and  Juries  to  determine  what  acts 
should  be  held  to  be  criminal  and  punish- 
able; and  (c)  that  as  the  country  was  vir- 
tually at  peace  CSongress  had  no  power  to 
regulate  the  subject  with  which  the  section 
dealt  In  passing  on  the  demurrer  the  court, 
declaring  that  this  court  had  settled  that  un- 
til the  ofl^dal  declaration  of  peace  there  was 
a  status  of  war,  nevertheless  decided  that 
such  conclusion  was  wholly  negligible  as  to 
the  other  Issues  raised  by  the  demurrer, 
since  It  was  equally  well  settled  by  this  court 
that  the  mere  status  of  war  did  not  of  its 
own  force  suspend  or  limit  the  effect  of  the 
Constitution,    but   only    caused    limitations 


which  the  Constitution  made  applicable  as 
the  necessary  and  appropriate  result  of  the 
status  of  war,  to  become  operative.  Holding 
that  this  latter  result  was  not  the  case  as  to 
the  particular  provisions  of  the  Fifth  and 
Sixth  Amendments  which  it  had  under  con- 
sideration; that  is,  as  to  the  prohibitions 
which  those  amendments  imposed  upon  Con- 
gress against  delegating  legislative  power  to 
courts  and  Juries,  against  penalizing  Indefi- 
nite acts,  and  against  depriving  the  citizen 
of  the  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him,  the 
court,  giving  effect  to  the  amendments  in 
question,  came  to  consider  the  grounds  of  de- 
murrer relating  to  those  subjects.  In  doing 
so  and  referring  to  an  opinion  previously  ex- 
pressed by  it  in  charging  a  Jury,  the  court 
said: 


**i 


(Congress  alone  has  power  to  define  crimes 
against  the  United  States.  This  power  cannot 
be  delegated  either  to  the  courts  or  to  the 
juries  of  this  country.    •    •    • 

"Therefore,  because  the  law  is  vague,  indefi- 
nite, and  uncertain,  and  because  it  fixes  no  im- 
mutable standard  of  guilt,  but  leaves  such 
standard  to  the  variant  views  of  the  different 
courts  and  juries  which  may  be  called  on  to 
enforce  it,  and  because  it  does  not  inform  de- 
fendant ot  the  nature  and  cause  of  the  accusa- 


tion Against  him,  *I  thinlc  it  is  constitutionally 
invalid,  and  that  the  demurrer  offered  by  the 
defendant  ought  to  be  sustained.** 

The  indictment  was  therefore  quashed. 

[1, 2]  In  cases  submitted  at  about  the  same 
time  with  the  one  l>efore  us,  and  involving 
Identical  questions  with  those  here  In  issue, 
it  is  contended  that  the  section  does  not  em- 
brace the  matters  charged.  We  come,  there- 
fore, on  our  own  motion  In  this  case  to  dis- 
pose of  that  subject,  since,  if  well  founded, 
the  contention  would  render  a  consideration 
of  the  constitutional  questions  unnecessary. 
The  basis  upon  which  the  contention  rests  is 
that  the  words  of  the  secticm  do  not  embrace 
the  price  at  which  a  commodity  is  sold,  and, 
at  any  rate,  the  receipt  of  such  price  is  not 
thereby  intended  to  be  penalized.  We  are  of 
opinion,  however,  that  these  propositions  are 
without  merit,  first,  because  the  words  of  the 
section,  as  re-enacted,  are  broad  enough  to 
embrace  the  price  for  which  a  commodity  Is 
sold;  and,  second,  because  as  the  amended 
section  plainly  Imposes  a  penalty  for  the  acts 
which  It  Includes  when  committed  after  its 
passage,  the  fact  that  the  section  l>efore  Its 
re-enactment  contained  no  penalty  is  of  no 
moment.  This  must  be  the  case  unless  it  can 
he  said  that  the  failure  at  one  time  to  Im- 
pose a  penalty  for  a  forbidden  act  furnishes 
an  adequate  ground  for  preventing  the  sub- 
sequent enforcement  of  a  penalty  which  la 
specifically  and  unmistakably  provided. 

[8]  We  are  of  opinion  that  the  court  be- 
low was  clearly  right  in  ruling  that  the  de- 
cisions of  this  court  Indisputably  establish 
tliat  the  mere  existence  of  a  state  of  war 
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could  not  suspend  or  diange  the  operation 
upon  the  power  of  Congress  of  the  guaranties 
and  limitations  of  the  Fiith  and  Sixth 
Amendments  as  to  questions  such  as  we  are 
here  passing  upon.  Ex  parte  Mllllgan,  4 
Wall.  2.  121-127,  18  L.  Ed.  281;  Mononga- 
hela  Navigation  Co.  v.  United  States,  148  U. 
S.  312,  336.  13  Sup.  Ct  622,  37  L.  Ed.  463; 
United  States  v.  Joint  Traffic  Association, 
171  U.  S.  505.  571,  19  Sup.  Ct  25,  43  L.  Ed. 
259 ;  McCray  ▼.  United  States,  195  U.  S.  27. 
61,  24  Sup.  Ct  769,  49  L.  Ed.  78,  1  Ann.  Cas. 

561 ;  •United  States  v.  Cress,  243  U.  S.  816, 
326  ;i  Hamilton  v.  Kentucky  Distilleries  Com- 
pany, 251  U.  S.  146.  156,  40  Sup.  Ct  106,  64 
L.  Ed.  194.  It  follows  that  In  testing  the 
operation  of  the  Constitution  upon  the  sub- 
ject here  involved  the  question  of  the  exist- 
ence or  nonexistence  of  a  state  of  war  be- 
comes negligible,  and  we  put  It  out  of  view. 
[4]  The  sole  remaining  inquiry,  therefore, 
Is  the  certainty  or  uncertainty  of  the  text  in 
question,  that  Is,  whether  the  words  "that  It 
Is  hereby  made  unlawful  for  any  person  will- 
fully •  •  •  to  make  any  unjust  or  un- 
reasonable rate  or  charge  In  handling  or 
dealing  in  or  with  any  necessaries,"  consti- 
tuted a  fixing  by  Congress  of  an  ascertain- 
able standard  of  guilt  and  are  adequate  to 
Inform  persons  accused  of  violation  thereof 
of  the  nature  and  cause  of  the  accusation 
against  them.  That  they  are  not,  we  are  of 
opinion,  so  clearly  results  from  their  mere 
statement  as  to  render  elaboration  on  the 
subject  wholly  unnecessary.  Observe  that 
the  section  forbids  no  specific  or  definite  act 
It  confines  the  subject-matter  of  the  investi- 
gation which  it  authorizes  to  no  element  es- 
sentially Inhering  in  the  transaction  as  to 
which  it  provides.  It  leaves  open,  therefore, 
the  widest  conceivable  inquiry,  the  scope  of 
which  no  one  can  foresee  and  the  result  of 
which  no  one  can  foreshadow  or  adequately 
guard  against  In  fact,  we  see  no  reason  to 
doubt  the  soundness  of  the  observation  of  the 
court  below  in  Its  opinion  to  the  effect  that, 
to  attempt  to  enforce  the  section  would  be 
the  exact  equivalent  of  an  effort  to  carry  out 
a  statute  which  in  terms  merely  penalized 
and  punished  all  acts  detrimental  to  the  pub- 
lic interest  when  unjust  and  unreasonable  in 
the  estimation  of  the  court  and  jury.  And 
that  this  is  not  a  mere  abstraction,  finds 
abundant  demonstration  in  the  cases  now  be- 
fore us,  since  in  the  briefs  in  these  cases  the 
confilcting  results  which  have  arisen  from 
the  painstaking  attempts  of  enlightened  judg- 
es in  seeking  to  carry  out  the  statute  in  cases 

brought  before  them  are  vividly  •portrayed. 
As  illustrative  of  this  situation  we  append 
in  the  margin  a  statement  from  one  of  the 
briefs  on  the  subject*     And  again,  this  con- 


»  37  Sup.  CL  380,  61  U  Ed.  746. 

•  In  U.  8.  V.  Leonard,  District  Judge  Howe,  of  th( 
Northern  District  of  New  York,  held  that  in  de- 
termining whether  or  not  a  price  was  unreasonable, 
the  jury  should  take  into  consideration  *'wh(U  pric- 
M  th§  44t9ndant»  paid  for  th€  goodt  in  tA«  market 
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dltlon  would  be  additionally  ^obvious  if  we 
stopped  to  recur  to  the  persistent  efforts 
which,  the  records  disclose,  were  made  by 
administrative  officers,  doubtless  Inspired  by 
a  zealous  effort  to  discharge  their  duty,  to 
establish  a  standard  of  their  own  to  be  used 

—whether  they  bought  them  in  the  ordinary  course 
of  trade,  paying  the  market  price  at  the  time,  the 
length  of  time  defendants  have  carried  them  in 
stock,  the  expense  of  carrying  on  the  business, 
what  a  fair  and  reasonable  profit  on  the  goods 
would  be,  and  all  the  other  facta  and  circumstanc- 
es in  and  about  the  transaction,  1)ut  not  how  much 
the  market  price  had  advanced  from  the  time  the 
goode  were  purchased  to  the  time  they  were  eold." 
In  U.  8.  V.  Oglenby  Grocery  Co.,  S64  Fed.  691, 
District  Judge  Sibley  of  the  Northern  District  of 
Georgia,  said: 

"The  words  used  by  Congress  in  reference  to  % 
well-established  course  of  business  fairly  indicate 
the  ueual  and  e8ta1)Uehed  scale  of  charges  aiu^ 
prices  in  peace  tim^e  aa  a  baaie,  coupled  with  some 
flexibility  in  view  of  changing  conditions.  The  sta- 
ute  may  be  construed  to  forbid,  in  time  of  war, 
any  departure  from  the  usual  and  established  scale 
of  charges  and  prices  in  time  of  peace,  which  is 
not  Justified  by  some  special  circumstance  of  the 
commodity  or  dealer." 

Judge  McCall,  of  the  Western  District  of  Tennes- 
see, in  his  charge  to  the  grand  Jury,  stated  that, 
if  a  shoe  dealer  bought  two  orders  of  exactly  the 
same  kind  of  shoes  at  different  times  and  at  dif- 
ferent prices,  the  first  lot  at  $8  per  pair  and  the 
second  lot  after  the  price  had  gone  up  to  |12  per 
pair  "and  then  he  sells  both  lots  of  those  shoes  at 
|18,  he  is  profiteering  clearly  upon  the  first  lot  if 
that  only  cost  him  $8.  Now  he  does  that  upon  the 
theory  that  If  he  sells  these  shoes  out  and  goes 
into  the  market  and  buys  again  he  will  have  to 
pay  the  higher  price,  but  that  doesn't  excuse  htm. 
He  is  entitled  to  make  a  reasonable  profit,  but 
he  certainly  hasn't  the  right  to  take  advantage 
of  the  former  low  purchase  and  take  the  same 
profit  on  them  that  he  gets  on  the  $12  shoes." 

In  U.  8.  y.  Myatt,  264  Fed.  442,  District  Judge 
Connor,  of  the  Eastern  District  of  North  Carolina, 
said: 

"It  will  be  observed  that  the  statute  does  not  de- 
clare it  unlawful  to  make  an  unjust  or  unreason- 
able profit  upon  sugar.  The  profit  made  is  not  the 
test,  and  may  be  enUrely  irrelevant  to  the  guilt 
of  the  defendant.  He  may,  within  the  language  of 
the  statute,  make  an  unreasonable,  and  therefore 
unlawful,  'rate  or  charge'  without  making  any 
profit,  or  the  rate  or  charge  made  may  Involve  a 
loss  to  him  upon  the  purchasing  price." 

District  Judge  Hand,  of  the  Northern  District  of 
New  York,  in  his  charge  to  the  grand  Jury,  said: 

"Furthermore,  it  is  not  the  particular  profits 
that  the  individual  himself  makes  which  is  the 
basis  of  the  unreasonable  charge,  but  it  is  whether 
the  charge  is  such  as  gives  unreasonable  profitr' 
not  to  him,  but  if  established  generally  In  the 
trade.  The  law  docs  not  mean  to  say  that  all  peo- 
ple shall  charge  the  same  profiL  If  I  am  a  par- 
ticularly skillful  merchant  or  manufacturer  and  I 
can  make  profits  which  are  greater  than  the  ran 
of  people  in  my  business,  I  am  allowed  to  make 
those  profits.  So  much  am  I  allowed.  But  if  I 
am  charging  more  than  a  reasonable  price,  taking 
the  industry  as  a  whole,  I  am  not  allowed  to  keep 
that  profit  because  on  other  items  I  am  sustaining 
a  loss." 

In  U.  8.  y.  Goldberg,  District  Judge  Bledsoe,  of 
the  Southern  District  of  California,  charged  the 
Jury  that.  In  passing  on  the  question  of  the  reason- 
ableness of  prices  for  sugar  the  Jury  should  taJce 
iuio  consideration,  among  other  circumstances,  the 
following: 

"That  there  was,  if  you  find  that  there  was,  % 
market  price  here  in  the  community  or  generally 
with  respect  to  the  profit  that  normally  should  h» 
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as  a  basis  to  render  the  section  possible  of 
execution. 

That  it  results  from  the  consideration 
which  we  have  stated  that  the  section  before 
us  was  void  for  repugnancy  to  the  Constitu- 
tion is  not  open  to  question.  United  States 
y.  Reese*  02  U.  S.  214,  210-220,  23  L.  Ed. 
663 ;  United  States  ▼.  Brewer,  180  U.  S.  278, 
288,  11  Sup.  Ct  638,  36  L.  Ed.  100;  Todd  v. 
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United  States,  168  U.  S.  278,  •282, 16  Sup.  Ct. 
880,  80  li.  Ed.  082.  And  see  United  States 
T.  Sharp,  27  Fed.  Cas.  1041,  1043;  Chicago 
ft  Northwestern  R.  R.  Co.  v.  Dey  (C.  C.)  86 
Fed.  866,  876,  1  L.  R.  A.  744 ;  Tozer  v.  Unit- 
ed States  (O.  C.)  62  Fed.  017,  010,  020 ;  Unit- 
ed States  ▼.  Capital  Traction  Co.,  84  App.  D. 
C.  502,  10  Ann.  Cas.  68;  United  States  ▼. 
Pennsylvania  R.  R.  Co.,  242  U.  S.  208,  237- 
238,  37  Sup.  Ct  06,  61  L.  Ed.  261. 

But  decided  cases  are  referred  to  which  it 
Is  insisted  sustain  the  contrary  view.  Wa- 
ters-Pierce OU  Co.  V.  Texas,  212  U.  S.  86,  20 
Sup.  Ct  220.  63  li.  Ed.  417;  Nash  v.  United 
States,  220  U.  S.  373,  33  Sup.  Ct.  780,  67  L. 
Ed.  123;  Fox  v.  State  of  Washington,  236 
U.  S.  273,  35  Sup.  Ct  383,  50  L.  Ed.  673; 
Miller  V.  Strahl,  230  U.  S.  426,  36  Sup.  Ct 
147,  60  L.  Ed.  364 ;  Omaechevarria  v.  Idaho, 
246  U.  S.  343,  38  Sup.  Ct  823,  62  L.  Ed.  763. 
We  need  not  stop  to  review  them,  however, 
first,  because  their  inappositeness  is  necessa- 
rily demonstrated  when  it  is  observed  that  if 
the  contention  as  to  their  effect  were  true  it 
would  result,  in  view  of  the  text  of  the  stat- 
ute, that  no  standard  whatever  was  required, 
no  information  as  to  the  nature  and  cause 
•of  the  accusation  was  essential,  and  that  it 
was  competent  to  delegate  legislative  power, 
4n  the  very  teeth  of  the  settled  significance 
•of  the  Fifth  and  Sixth  Amendments  and  of 
•other  plainly  applicable  provisions  of  the 
■Constitution ;  and,  second,  because  the  cases 
relied  upon  all  rested  upon  the  conclusion 
that  for  reasons  found  to  result  either  from 
the  text  of  the  statutes  involved  or  the  sub- 
jects with  which  they  dealt,  a  standard  of 
-some  sort  was  afforded.  Indeed,  the  distinc- 
tion between  the  cases  relied  upon  and  those 
•establishing  the  general  principle  to  which 
we  have  referred,  and  which  we  now  apply 
.and  uphold  as  a  matter  of  reason  and  au- 
thority, is  so  clearly  pointed  out  in  decided 
cases  that  we  deem  it  only  necessary  to  cite 
them.  International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  216,  221,  34  Sup.  Ct.  853,  68 
L.  Ed.  1284;   Collins  v.  Kentucky,  234  U.  S. 
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made  upon  sugar  sold  either  bj  manufacturers  or 
Jobbers  and  retailers." 

In  U.  8.  y.  Culbertson,  etc.,  Co.,  District  Judge 
Rudkin,  of  the  Eastern  District  of  Washington,  on 
the  trial  of  defendant  on  July  8,  1020,  charged  the 
jury,  among  other  things,  that  as  a  matter  of  law, 

•defendant  was  entitled  to  sell  its  goods  on  the  ba- 
sis of  the  actual  market  value  at  the  time  and  place 

^f  sale  over  and  above  the  expense  of  handling  the 
goods,  and  a  reasonable  profit,  and  that  the  original 

.cost  price  became  immaterial,  except  as  It  threw 

»«ome  Ught  upon  the  market  value. 


634,  637,  84  Sup.  Ct  924,  68  L.  Ed.  1510; 
American  Seeding  Machine  Co.  v.  Kentucky, 
236  U.  S.  660,  662,  85  Sup.  Ct  466,  69  L.  Ed. 
773.  And  see  United  States  v.  Pennsylvania 
R.  R.  Co.,  242  U.  S.  208,  237,  238,  37  Sup. 
Ct  96,  61  L.  Ed.  261. 

It  follows  from  what  we  have  said  that, 
not  forgetful  of  our  duty  to  sustain  the  con- 

stitutionolity  of  the  statute  *if  ground  can 
possibly  be  found  to  do  so,  we  are  neverthe- 
less compelled  in  this  case  to  say  that  we 
think  the  court  below  was  clearly  right  in 
holding  the  statute  void  for  repugnancy  to 
the  Constitution,  and  its  Judgment  quashing 
the  indictment  on  that  ground  must  be,  and 
it  is,  hereby  affirmed. 
Affirmed. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mr.  Justice  PITNEY,  concurring. 

I  concur  in  the  judgment  of  the  court,  but 
not  in  the  reasoning  upon  which  it  is  rested. 

Defendant  was  indicted  upon  two  counts, 
alike  in  form,  charging  in  each  case  that  it 
"did  willfully  and  feloniously  make  an  un- 
just and  unreasonable  rate  and  charge  in 
handling  and  dealing  In  a  certain  necessary, 
to  wit,  sugar,*'  in  that  it  demanded,  exacted 
and  collected  excessive  prices  for  specified 
quantities  of  sugar  purchased  from  it  in  vio- 
lation of  the  Lever  Act  (Act  Oct.  22,  1919,  c. 
80,  tit  1, 1  2,  41  Stat  297,  298,  amending  sec- 
tion 4  of  Act  Aug.  10,  1917,  c.  63,  40  Stat. 
276,  277).  I  am  convinced  that  the  exacting 
of  excessive  prices  upon  the  sale  of  merchan- 
dise is  not  within  the  meaning  of  that  pro- 
vision of  the  act  which  is  dted  as  denounc- 
ing it ;  that  the  act  does  not  make  it  a  crim- 
inal offense;  that  for  this  reason  the  de- 
murrer to  the  indictment  was  properly  sus- 
tained ;  and  that  whether  the  provision  is  in 
conflict  with  the  Fifth  or  Sixth  Amendment 
is  a  question  not  necessarily  raised,  and 
which  ought  not  to  be  passed  upon. 

In  order  to  appreciate  the  point  it  is  nec^ 
essary  to  quote  entire  so  much  of  the  section 
as  deflnes  the  crimes  thereby  denounced.  It 
reads  as  follows: 

*"Tfaat  it  is  hereby  made  unlawful  for  any 
person  willfully  to  destroy  any  necessaries  for 
the  purpose  of  enhancing  the  price  or  restrict- 
ing  the  supply  thereof;  knowingly  to  commit 
waste  or  wiUfally  to  permit  preventable  de- 
terioration of  any  necessaries  in  or  in  connec- 
tion with  their  production,  manufacture,  or  dis- 
tribution; to  hoard,  as  defined  in  section  6  of 
this  act,  any  necessaries;  to  monopolize  or  at- 
tempt to  monopolize,  either  locally  or  generally, 
any  necessaries;  to  engage  in  any  discrimina- 
tory and  unfair,  or  any  deceptive  or  wasteful 
practice  or  device,  or  to  make  any  unjust  or 
unreasonable  rate  or  charge  in  handling  or  deal- 
[  ing  in  or  with  any  necessaries;    to  conspire. 
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combine,  agree,  or  arrange  with  any  other  per- 
son, (a)  to  limit  the  facilities  for  transporting, 
producing,  harvesting,  manufacturing,  supply- 
ing, storing,  or  dealing  in  any  necessaries;  (b) 
to  restrict  the  supply  of  any  necessaries;  (c) 
to  restrict  distribution  of  any  necessaries;  (d) 
to  prevent,  limit,  or  lessen  the  manufacture  or 
production  of  any  necessaries  in  order  to  en- 
hance the  price  thereof;  or  (e)  to  exact  exces- 
sive prices  for  any  necessaries,  or  to  aid  or  abet 
the  doing  of  any  act  made  unlawful  by  this  sec- 
tion. Any  person  violating  any  of  the  provi- 
sions of  this  section  upon  conviction  thereof 
shall  be  fined  not  exceeding  $5,000  or  be  impris- 
oned for  not  more  than  two  years,  or  both: 
Provided,    •    •    •••    etc. 

For  a  deflnition  of  "hoarding,"  the  section 
refers  to  section  6  of  the  original  act  (40 
Stat.  278  [Comp.  St.  1918,  Comp.  St.  Ann. 
Supp.  1919,  S  3115i^gg]),  which  declares  that 
necessaries  shall  be  deemed  to  be  hoarded, 
within  the  meaning  of  the  act,  when  (inter 
alia)  "withheld,  whether  by  possession  or 
under  any  contract  or  arrangement,  from  the 
market  by  any  person  for  the  purpose  of  un- 
reasonably Increasing  or  diminishing  the 
price." 

The  court  holds  that  the  words  "to  make 
any  unjust  or  unreasonable  rate  or  charge  in 
handling  or  dealing  in  or  with  any  neces- 
saries" are  broad  enough  to  embrace  the  ex- 
action of  an  excessive  price  upon  a  sale  of 
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such  ^merchandise.  Why  Congress  should  em- 
ploy so  unskillful  and  ambiguous  a  phrase  for 
the  purpose,  when  it  would  have  been  easy  to 
express  the  supposed  purpose  in  briefer  and 
more  lucid  words,  it  is  difficult  to  under- 
stand. If  the  words  were  to  be  taken  alone, 
and  without  reference  to  the  context,  it 
might  be  possible  to  stretch  their  meaning  so 
as  to  include  the  exaction  of  an  excessive 
price.  But  to  do  this  with  a  statute  defining 
a  criminal  offense  would,  it  seems  to  me,  be 
inconsistent  with  established  rules  for  con- 
struing penal  statutes;  not  only  so,  but  it 
would  violate  the  rule  that  a  statute  Is  not 
to  be  so  construed  as  to  bring  it  into  confiict 
with  the  Constitution,  unless  such  construc- 
tion is  imperatively  required  by  its  plain 
words.  The  construction  adopted  by  the 
court  is  not  thus  required.  "To  make  a  rate 
or  charge  In  handling  or  dealing  in  or  with" 
merchandise,  imports  the  fixing  of  compensa- 
tion for  services,  rather  than  the  price  at 
which  goods  are  to  be  sold.  It  may  refer  to 
charges  for  buying,  selling,  hauling,  handling, 
storage,  or  the  like. 

But  the  clause  in  question  does  not  stand 
alone.  It  forms  a  part  of  a  section  in  which 
the  question  of  prices  is  dealt  with  four 
times:  once  in  the  initial  prohibition  against 
destroying  any  necessaries  for  the  purpose  of 
enhancing  the  price;  a  second  time  in  the 
prohibition  of  hoarding,  defined  as  including 
a  withholding  from  market  for  the  purpose 
of  unreasonably  increasing  or  diminishing 
the  price;  a  third  time  in  the  prohibition  of 
a  conspiracy  to  limit  the  production  of  neces- 


saries in  order  to  enhance  the  price;  and, 
finally,  in  the  prohibition  of  a  conspiracy  "to 
exact  excessive  prices  for  any  necessaries." 
It  seems  to  me  clear,  upon  the  plainest  prin- 
ciples of  construction  that  the  change  of 
phrase  must  be  deemed  to  import  a  differ- 
ence of  purpose,  and  that  "to  make  any  un- 
just or  unreasonable  rate  or  charge  In  hand- 
ling or  dealing  in  or  with  any  necessaries" 
must  be  taken  to  mean  something  else  than 
the  exaction  of  an  excessive  price.    It  should 

be  •observed  how  closely  it  is  coupled  with 
a  cognate  offense:  '*To  engage  in  any  dis- 
criminatory and  unfair,  or  any  deceptive  or 
wasteful  practice  or  device,  or  to  make  any 
unjust  or  unreasonable  rate  or  charge  in 
handling  or  dealing  in  or  with  any  neces- 
saries." Evidently  the  words  "in  handling 
or  dealing,"  etc.,  qualify  "wasteful  practice 
or  device,"  as  well  as  "unjust  or  unreason- 
able rate  or  charge." 

That  it  is  not  altogether  evident  wliat  was 
intended  to  be  Included  within  "unjust  or  un- 
reasonable rate  or  charge  in  handling  or 
dealing  in  or  with  any  necessaries,"  may  be 
conceded.  So  much  the  more  reason  for  not 
extending  the  words  by  construction  so  as  to 
make  criminal  that  which  is  not  clearly  with- 
in their  meaning,  and  for  not  giving  to  them 
a  meaning  which  brings  the  act  into  conflict 
with  the  Constitution,  and  for  not  expanding 
the  unconstitutional  reach  of  the  act,  suppos- 
ing that  even  without  the  particular  applica- 
tion now  made  of  the  quoted  words  it  would 
be  repugnant  to  the  fundamental  law. 

It  is  to  my  mind  plain  that  section  4  was 
not  intended  to  control  the  individual  deal- 
er with  respect  to  the  prices  that  he  might 
exact,  beyond  prohibiting  him  from  destroy- 
ing any  necessaries  for  the  purpose  of  en- 
hanclng  the  price,  and  from  withholding 
them  from  the  market  for  a  like  purpose. 
So  long  as  he  acts  alone  he  is  left  uncon- 
trolled except  by  the  ordinary  processes  of 
competition,  his  own  sense  of  fairness,  and 
his  own  interest.  A  conspiracy  with  others 
to  exact  excessive  prices  is  an  entirely  differ- 
ent matter  and  that  is  clearly  prohibited. 

And  this  brings  me  to  another  point:  Sec- 
tion 4  naturally  divides  itself  into  two  parts; 
the  first  portion  denounces  a  number  of  sub- 
stantive offenses;  the  second  portion  de- 
nounces a  conspiracy  to  commit  any  one  of  a 
number  of  offenses,  but  these  do  not  in  terms 
include  any  of  the  offenses  specifically  pro- 
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hibited  in  the  earlier  ^portion.  This,  as  it 
seems  to  me,  is  significant.  Section  87  of 
the  Criminal  Code  (Act  March  4,  1909,  c  321, 
35  Stat.  1088, 1096  [Comp.  St.  §  10201]),  makes 
it  criminal  for  two  or  more  persona  to  con- 
spire to  commit  any  offense  against  the  Unit- 
ed States,  if  one  or  more  of  them  do  any  act 
to  effect  the  object  of  the  conspiracy.  Hence 
it  was  not  necessary  for  Congress  to  declare 
in  the  Lever  Act  that  a  conspiracy  to  commit 
any  of  the  offenses  defined  In  the  first  part 
of  section  4  was  punishable  criminally.    But 
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it  proceeded  In  the  latter  part  to  declare  that 
a  conspiracy  to  do  any  one  of  certain  other 
acts,  should  be  crimlnaL  It  seems  to  me  too 
plain  for  argument  that,  under  the  circum- 
stances, the  inclusion  in  that  part  of  the  sec- 
tion of  certain  acts  as  forming  the  object  of 
a  criminal  conspiracy  amounts  to  a  legisla- 
tive declaration  that,  in  the  absence  of  con- 
spiracy, those  acts  are  not  intended  to  be 
punished  criminally.  One  of  them  is  "to  ex- 
act excessive  prices  for  any  necessaries." 
Still  further:  Sections  14  and  25  of  the 
orighial  act  (40  Stat.  281,  284  [Ck>mp.  St.  1918, 
Gomp.  St.  Ann.  Supp.  1919,  §|  8115^kk, 
3115^q])  specifically  deal  with  the  question 
of  official  price-fixing  of  certain  articles  of 
prime  necessity — ^wheat,  coal,  and  coke — and 
furnish  additional  evidence  that  in  the  fram- 
ing of  this  act,  when  Congress  had  price-fix- 
ing in  mind  and  the  regulation  of  ''prices," 
it  employed  that  simple  term,  and  that  it  did 
not  refer  to  prices  in  the  provision  of  sec- 
tion 4  upon  which  the  indictment  in  this  case 
rests. 

For  these  reasons,  I  regard  it  as  unneces- 
sary to  pass  upon  the  question  whether  that 
provision  is  in  conflict  with  the  Ck>nstitntion 
of  the  United  States. 

Mr.  Justice  BRANDBIS  concurs  in  this 
opinion. 


should  be  sold  was  beyond  the  authority  of 
Congress,  and,  for  the  further  reason  that 
the  section  in  question  was  void  for  repug- 
nancy to  the  Fifth  and  Sixth  Amendnlents  to 
the  Constitution  because  of  its  vagueness, 
want  of  standard,  and  denial  of  the  equal 
protection  of  the  laws.  The  case  was  submit- 
ted on  bill  and  answer  and  the  statute  was 
held  void  because  of  its  uncertainty  and  want 
of  standard,  and  its  enforcement  was  en- 
joined. 

That  the  court  was  right  in  this  ruling, 
which  is  the  subject  now  before  us  upon  di- 
rect appeal  brought  by  the  government,  is 
not  open  in  view  of  the  decision  this  day  In 
the  Cohen  Grocery  Case,  255  U.  S.  81,  41 
Sup.  Ct.  298,  (i5  L.  Ed.  — ,  and,  for  the  rea- 
sons stated  hi  that  case,  it  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  PITNET  and  Mr.  Justice 
BRANDEIS  concur  in  the  result 

Mr.  Justice  DAT  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


(256  U.  8.  M) 

TEDROW,  U.  8.  Atty.,  v.  A.  T.  LEWIS  A  SON 
DRY  GOODS  CO.  ot  al. 

(Argued  Oct  18, 19,  and  20,  1920.   Decided 
Feb.  28,  1921.) 

No.  857. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Colorado. 

Suit  by  A.  T.  Lewis  A  Son  Dry  Goods  Com- 
pany and  others  against  Harry  B.  Tedrow, 
United  States  Attorney.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Messrs.  Charles  E.  Hughes,  of  New  York 
City,  and  Clayton  O.  Dorsey  and  Gerald 
Hughes,  both  of  Denver,  Colo.,  for  appellees. 

•09 

•Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

Various  dealers  in  wearing  apparel  In  the 
city  of  Denver  filed  their  bill  to  enjoin  the 
United  States  attorney  from  instituting  pros- 
ecutions against  them  under  section  4  of  the 
Lever  Act  (COmp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  f  3115  %ff),  as  re-enacted  by  Act 
Oct  22,  1919,  tit  1,  f  2  (41  Stat  298),  on  the 
ground  that  Congress  had  no  power  to  adopt 
that  section  because  a  state  of  peace  prevail- 
ed, or,  If  a  state  of  war  existed,  the  regula- 
tion of  the  price  for  which  wearing  apparel 


CUB  V.  8.  1(K)} 
KENNINGTON  ot  al.  v.  PALMER,  Atty. 

Ges.,  ot  al. 

(Argued  Oct.  18,  19,  and  20,  1920.    Decided 
Feb.  28,  1921.) 

No.  887. 

Isjuneflon  «s>85(2)-.EsforMmoiit  of  anoos. 
•titutlonal  penal  law  may  bo  osjolsod. 
A  suit  in  equity  may  be  maintained  to  en- 
join the  Attorney  General  and  his  subordinates 
from  enforcing  against  plaintiffs  the  nnconsti- 
tioDal  provisions  of  Lever  Act,  {  4  (Comp.  St. 
1918,  Comp.  St  Ann.  Supp.  1919,  f  8115^/^ff), 
as  re-enacted  by  Act  Oct.  22,  1919,  tit  1,  f  2. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mis- 
sissippi. 

Suit  by  R.  E.  Eennington  and  others 
against  A.  Mitchell  Palmer,  Attorney  Gen- 
eral, and  others.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.  Reversed  and  re- 
manded. 

Messrs.  Gamer  Wynn  Green  and  Marcellus 
Green,  both  of  Jackson,  Miss.,  for  appellants. 
The  Attorney  General,  for  respondents. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

The  appellants,  dealers  in  wearing  apparel 
in  the  city  of  Jackson,  Miss.,  filed  their  bill 
in  the  court  below  against  the  Attorney  Gen- 
eral and  subordinates,  charged  by  Mm  with 
administrative  duties  under  section  4  of  the 
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Lever  ♦Act  (Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919.  §  3115%ff),  as  re-enacted  by  Act 
Oct  22,  1919,  tit  1,  I  2  (41  Stat  298),  to 


«s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


304 


41  BUFREMB  COURT  BBPOBTEB 


(OctTemi, 


enjoin  the  enforcement  against  tbem  of  pro- 
visions of  that  section.  Their  right  to  relief 
was  based  upon  averments  as  to  the  uncon- 
stitutionality of  the  assailed  provisions  of 
the  section,  not  only  in  substance  upon  the 
contentions  which  we  have  this  day  consid- 
ered and  disposed  of  in  the  Cohen  Grocery 
Co.  Case,  255  U.  S.  81,  41  Sup.  Ct.  298,  05 
L.  Ed.  — ,  but  upon  other  grounds  as  well. 

Without  passing  upon  the  question  of  con- 
stitutionality, the  court  dismissed  the  bill 
for  the  reason  that  the  complainants  had  an 
adequate  remedy  at  law,  and  the  correctness 
of  the  decree  of  dismissal  is  the  question  now 
before  us  on  direct  appeal. 

As  it  is  no  longer  open  to  deny  that  the 
averments  of  unconstitutionality  which  were 
relied  upon,  if  well  founded.  Justified  equi- 
table relief  under  the  bill,i  and  because  the 
opinion  in  the  Cohen  Case  has  conclusively 
settled  that  they  were  well  founded,  it  fol- 
lows that  the  court  below  was  wrong,  and  its 
decree  must  be  and  it  is  reversed,  and  the 
case  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

It  is  so  ordered. 

Mr,  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result. 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


(266  n.  8.  103) 

KINNANE,  U.  S.  Atty.,  v.  DETROIT  CREAM- 
ERY CO.  et  al.      UNITED  STATES  V. 
SWARTZ.     SAME  v.  SMITH. 

(Argued  Oct.  18,  19,  and  20,  1920.    Decided 
Feb.  28,  1921.) 

Nos.  37eM78. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  E2astern  District  of  Mich- 
igan. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mich- 
igan. 

Suit  by  the  Detroit  Creamery  Company 
and  others  against  John  E.  Kinnane,  United 
States  Attorney,  and  criminal  prosecutions 
by  the  United  States  against  Ben  B.  Swartz 
and  Jacob  M.  Smith.  From  a  decree  grant- 
ing a  permanent  injunction  in  the  first  case, 
defendant  appeals.     In  the  criminal  prose- 

» Wilson  V.  New.  243  U.  S.  332,  87  Sup.  Ct  298, 
61  L.  Ed.  765,  L.  R.  A.  1917E,  938,  Ann.  Cas.  ldl8A, 
1024;  Adams  t.  Tanner,  244  U.  S.  690.  87  Sup.  Ct. 
662,  61  L.  Ed.  1336,  L.  R.  A.  1917F,  1163,  Ann.  Cas. 
1917D,  973;  Hammer  v.  Dagenhart,  247  U.  S.  261, 
88  Sup.  Ct.  629,  62  L.  Ed.  1101,  3  A.  L.  R.  649,  Ann. 
Cas.  1918B,  724;  Hamilton  y.  Kentucky  Distilleries 
Co..  261  U.  8.  146,  40  Sup.  Ct.  106,  64  L.  Ed.  194; 
Ruppert  y.  Caffey,  261  U.  S.  264.  40  Sup.  Ct.  141, 
64  U  Ed.  260;  Ft.  Smith  A  Western  R.  R.  Co.  y. 
Mills,  263  U.  S.  206,  40  Sup.  Ct.  626,  64  L.  Ed.  862. 


cutions,  the  Indictments  were  quashed,  and 
the  United  States  brings  error.    Affirmed. 
For  opinion  below,  see  264  Fed.  845. 

No.  876 : 

Mr.  Charles  E.  Hughes,  of  New  York  City, 
for  appellees. 
Nos.  377  and  378 : 

Mr.  Charles  E.  Hughes,  of  New  York  City, 
for  defendants  in  error. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

In  the  first  of  the  above  cases  the  Cream- 
ery  Company    and   others,   appellees,    filed 
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their  bill  in  the  court  below  ^against  the  Unit- 
ed States  attorney  and  the  members  of  the 
''Federal  Fair  Price  Committee*'  for  an  in- 
junction to  restrain  prosecutions  against 
them  for  selling  milk  at  alleged  unjust  and 
unreasonable  rates  or  charges  in  violation 
of  the  fourth  section  of  the  Lever  Act  (Corap. 
St.  1918,  Comp.  St.  Ann.  Supp.  1919,  | 
3115%ff),  as  re-enacted  in  1919  (Act  Oct  22, 
1919,  tit  1, 1  2  [41  Stat  298]),  on  the  ground, 
among  others,  that  the  section  was  repugnant 
to  the  Constitution  because  of  its  vagueness 
and  because  it  failed  to  provide  a  standard 
of  criminality. 

The  United  States  attorney  after  challeng- 
ing in  his  answer  the  right  to  restrain  the 
performance  by  him  of  his  official  duties,  ad- 
mitted that  in  its  advisory  capacity  the  said 
Price  Committee  had  fixed  what  it  had  deem- 
ed to  be  a  fair  price  for  the  sale  of  milk,  and 
that  he  intended,  in  the  discharge  of  his  of- 
ficial duty,  to  act  upon  such  advice  as  the 
basis  for  prosecutions,  where  such  price  was 
exceeded,  and,  asserting  the  constitutionality 
of  the  section  and  the  want  of  merit  In  the 
grounds  upon  which  it  was  assailed,  prayed 
the  dismissal  of  the  bill. 

A  temporary  Injunction  Issued,  and  the 
case  having  been  submitted  on  the  pleadings 
without  proof,  the  court,  stating  that  the 
sole  question  involved  was  whether  the  pro- 
vision in  question  of  section  4  of  the  Lever 
Act  was  constitutional,  decided  that  it  was 
not,  because  of  its  vagueness  and  uncertainty, 
and  of  the  consequent  absence  from  it  of  all 
standard  of  criminality.  The  enforcement  of 
said  provision  was  therefore  permanently  en- 
Joined,  and  upon  this  appeal,  the  sole  Issue 
raised  by  the  government  is  whether  the 
court  erred  in  holding  the  provision  of  the 
statute  in  question  to  be  void  for  repugnancy 
to  the  Constitution.  That  it  did  not  so  err 
is  fully  established  by  the  opinion  this  day 
announced  In  the  Cohen  Grocery  Co.  Case 
(No.  324)  255  U.  S.  81,  41  Sup.  Ct  298,  65 
L.  Ed.  — ,  and  therefore  it  is  our  duty  to  af- 
firm. 

The  two  other  cases,  Nos.  377  and  878,  are 
likewise  so  controlled.     Both  were  Indict- 
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ments  for  selling  potatoes  *at  prices  which 
,  were  alleged  to  be  unjust  and  unreasonable 
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In  yiolatlon  of  tbe  re-enacted  fonrtb  section 
of  the  Lever  Act  and  in  both  cases  the  indict- 
ments were  quashed  because  of  the  uncon- 
stitutionality of  the  section  upon  the  grounds 
stated  by  the  court  in  the  Creamery  Case, 
No.  376,  and  they  are  both  here  at  the  in- 
stance of  the  government  because  of  alleged 
reversible  error  committed  in  so  doing.  It 
follows,  for  the  reasons  just  stated  and  those 
expounded  in  the  Cohen  Grocery  Case  that 
the  action  below  in  all  three  cases  must  be 
and  the  same  is  hereby 
Affirmed. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


aa  u.  s.  104) 

C.  A.  WEED  &  CO.  V.  LOCKWOOD, 
U.  8.  Atty. 

(Argued  Oct  18,  19,  and  20,  1820.    Decided 

Feb.  28,  1921.) 

No.  407. 

Appeal  from  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  New 
York. 

Suit  by  C.  A.  Weed  &  Co.  against  Stephen 
T.  Lockwood,  United  States  Attorney.  From 
a  decree  dismissing  the  bill  (264  Fed.  453), 
complainant  appeals.    Reversed. 

•106 

^Messrs.  Simon  Fleischmann,  and  Martin 
Clark,  both  of  Buffalo,  N.  Y.,  for  appellant 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Cyourt 

An  indictment  having  been  returned  against 
the  appellant  in  the  court  below  for  violating 
the  fourth  section  of  the  Lever  Act  (0>mp.  St. 
1918,  Comp.  St.  Ann.  Supp.  1919,  |  S115V6fO 
as  re-enacted  by  Act  Oct  22,  1919,  tit  1, 
I  2  (41  Stat  298),  by  selling  wearing  apparel 
at  an  unjust  or  unreasonable  rate  or  charge, 
it  filed  its  bill  in  that  court  praying  that  the 
United  States  attorney  be  enjoined  from  pro- 
ceeding with  the  prosecution,  assigning  as 
grounds  for  the  injunction,  that  the  section 
was  void  because  a  regulation  of  prices  of 
wearing  apparel  was  beyond  the  power  of 
(ingress  in  the  existing  state  of  peace,  and 
because  the  statute  was  too  vague  and  defi- 
cient in  standard  to  Justify  a  criminal  prose- 
cution under  it 

The  court  on  demurrer,  held  that  a  status 
of  war  existed  and  that  although  there  were 
some  authorities  to  the  contrary,  that  condi- 
tion, in  its  opinion,  conferred  upon  Congress 
the  authority  to  fix  the  price  at  which  wear- 
ing apparel  might  be  sold,  as  the  business  of 
selling  such  merchandise  was  a  business  in 
which  the  public  had  an  interest  and  which, 

41  Sup.Ot.— 20 


therefore,  the  government  could  regulate. 
Pointing  out,  however,  that  the  question  as  to 
the  vagueness  of  the  statute  was  more  seri- 
ous, the  court  nevertheless  declared  that  it 
was  of  opinion  that  Congress  had  authority 
to  provide  against  an  unjust  or  unreasonable 
price,  without  fixing  such  price,  by  leaving  it 
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to  be  ^adjusted  by  courts  and  Juries,  depend- 
ing upon  the  general  economic  situation  at 
the  time  an  alleged  violation  of  the  prohibi- 
tion came  before  them  for  consideration.  The 
bill  was  accordingly  dismissed,  and  the  case 
is  here  on  direct  appeal. 

It  is  evident  from  the  decision  in  the  Co- 
hen Grocery  Case,  255  U.  S.  81,  41  Sup.  Ct 
20S,  65  L.  Ed.  -^,  this  day  announced,  that 
the  decree  below  was  wrong,  and  for  the  rea- 
sons stated  in  the  opinion  in  that  case,  it 
must  be  and  is  reversed. 

Decree  reversed. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


(2G6  U.  8.  106) 

G.  8.  WILLARD  CO.  ot  al.  v.  PALMER, 
Atty.  Gen.,  et  al. 

(Argued  Oct  18,  19,  and  20,  1920.    Decided 

Feb.  28,  1921.) 

No.  41& 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

Suit  by  the  G.  S.  Willard  Company  and 
others  against  A.  Mitchell  Palmer,  Attorney 
General  of  the  United  States,  and  another. 
From  a  decree  dismissing  the  bill,  complain- 
ants appeal.    Reversed  and  remanded. 
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*Mr.  William  L.  Day,  of  Cleveland,  Ohio, 
for  appellants. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

In  this  case  the  complainants  filed  their 
bill  to  enjoin  the  Attorney  General  and  the 
United  States  attorney  from  taking  steps  to 
enforce  against  them  provisions  of  the  fourth 
section  of  the  Lever  Act  (Comp.  St  1918, 
Comp.  St  Ann.  Supp.  1919,  S  S115^ff),  as  re- 
enacted  by  Act  Oct.  22,  1919,  tit  1,  f  2  (41 
Stat  296),  on  the  grounds,  among  others,  of 
their  repugnancy  to  the  (institution  of  the 
United  States  because  of  their  vagueness  and 
want  of  constitutional  standard.  On  motion* 
the  court  dismissed  the  bill  for  want  of  eq- 
uity, and  the  case  is  here  by  direct  appeal 

It  presents  the  question  under  the  Consti- 
tution which  was  this  day  decided  in  the 
Cohen  Grocery  Co.  Case,  255  U.  S.  81,  41 
Sup.  Ct  298,  65  L.  Ed.  — ^  that  is,  the  re- 
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pugnancy  of  the  provisions  relied  upon  to  the 
Constitution,  and  therefore,  as  a  result  of 
the  ruling  in  that  case,  the  decree  below  must 
be  reversed  and  the  case  remanded  for  fur- 
ther proceedings  in  conformity  with  tills 
opinion ;  and 
It  is  so  ordered. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result. 

Mr.  Justice  DAY  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


(261  u.  8.  109) 
OGLESBY    GROCERY    CO.  V.    UNITED 

STATES. 

(Argued  Oct  18,  19,  and  20,  1920.    Decided 
Feb.  28,  1921.) 

Na  457. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Geor- 
gia. 

The  Oglesby  Grocery  Company  was  con- 
victed of  a  violation  of  the  Lever  Act  (264 
Fed.  691),  and  it  brings  error.  Reversed, 
with  directions. 

Mr.  Edgar  Watkins,  of  Atlanta,  Ga.,  for 
plaintiff  in  error. 

The  Attorney  General,  for  the  United 
States. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court. 

The  plaintiff  in  error  is  here  to  reverse  a 
verdict  and  sentence  against  it  on  an  indict- 
ment containing  four  counts  charging  it  with 
four  separate  violations  of  the  fourth  sec- 
tion of  the  Lever  Act  (Comp.  St  1918,  Comp. 
St  Ann.  Supp.  1919,  f  3115^ff),  as  re-enact- 
ed by  Act  Oct  22,  1919,  tit  1,  |  2  (41  Stat 
298).  At  the  close  of  all  the  testimony  it  re- 
quested the  court  to  charge  the  Jury  that  the 
provisions  of  that  section  relied  upon  were 
repugnant  to  the  Constitution  of  the  United 
States  on  the  grounds,  among  others,  which 
were  hjBld  to  be  sound  in  the  Cohen  Grocery 
Co.  Case,  255  U.  S.  81,  41  Sup.  Ct  298,  65 
L.  Ed.  — ,  this  day  decided. 

It  1b  therefore  unnecessary  for  us  to  do 
more  than  to  apply  to  this  case  the  rulings 
made  in  the  Ck)hen  (3ase,  and  in  consequence 
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of  doing  so,  to  reverse  the  Judgment  *with  di- 
rections to  set  aside  the  sentence  and  quash 
the  indictment;   and 
It  Is  so  ordered. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BRANDEIS  concur  in  the  result 

Mr.  Justice  DAY  took  no  part  in  the  con- 
Hideration  or  decision  of  this  case. 


(256  U.  8.  IM) 
WEEDS,  IRO.,  •!  al.  V.  UNITED  STATES. 

(Argued  Oct  18,  19,  and  20,  1920.   Decided 

Feb.  28,  1921.) 

No.  55& 

Criminal  law  «=9l3— Food  Control  Aot  fatally 
IndeAnlto  as  te  conspiracy  to  exaot  exeosslvo 
prices. 

Lever  Act,  {  4  (Comp.  St  1918,  Comp.  St 
Ann.  Supp.  1919,  f  8115%ff),  as  amended  by 
Act  Oct.  22,  1919,  tit  1,  |  2,  making  it  unlaw- 
ful to  conspire,  combine,  agree,  or  arrange  with 
any  other  person  to  exact  excessive  prices  for 
necessaries,  is  not  sufficiently  specific  to  create 
a  standard,  and  inform  accused  of  the  accusa- 
tion against  him,  and  is  void  under  Const 
Amends.  5,  6. 

Mr.  Justice  Pitney  and  Mr.  Justice  Brandeia 
concurring  in  result 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 

Weeds,  Incorporated,  and  another,  were 
convicted  of  violations  of  the  Lever  Act,  and 
they  bring  error.  Reversed  and  remanded, 
with  directions. 

Mr.  Charles  E.  Hui^es,  of  New  York  City, 
for  plaintiffs  in  error. 

mo 

•Mr.  Chief  Justice  WHITE  deUvered  the 
opinion  of  the  Court 

The  plaintiffs  in  error,  having  been  con- 
victed and  sentenced  under  an  indictment 
containing  eight  counts,  one  of  which,  the 
sixth,  was  eliminated  at  the  trial,  prosecute 
this  direct  writ  of  error.  All  the  counts 
charged  violations  of  the  fourth  section  of 
the  Lever  Act  (Comp.  St  1918,  Comp.  St 
Ann.  Sui^.  1919,  |  3115^ff)— the  first,  a  con- 
spiracy under  the  section  to  exact  and  to  aid 
and  abet  in  exacting  excessive  prices  for 
certain  necessaries,  that  is,  articles  of  wear- 
ing apparel ;  and  each  of  the  others  a  specific 
sale  of  such  an  article  at  an  unjust  and  un- 
reasonable rate  or  charge. 

The  indictment  was  demurred  to  because 
of  its  repugnancy  to  the  C!onstitution  upon 
these  grounds:  (1)  Want  of  power  in  Con- 
gress because  of  a  state  of  peace;  (2)  that 
the  provisions  in  questicm  were  so  vague  and 
wanting  in  standard  of  criminality  as  to  con- 
stitute a  mere  delegation  by  Congress  of 
legislative  power  in  violation  of  the  Fifth 
and  Sixth  Amendments,  and,  furthermore, 
because  by  virtue  of  the  exemptions  which 
they  contained,  they  denied  to  defendants  the 
equal  protection  of  the  laws.  The  demurrer 
was  overruled  and  at  the  trial  which  fol- 
lowed the  grounds  of  demurrer  were  again 
held  to  be  without  merit  and  the  questions 
which  it  presented  were  saved  and  are  press- 
ed in  the  argunrent  at  bar  as  grounds  for 
reversal. 


6=9For  other  cases  see  same  topic  and  KET-NUMBER  In  aU  Key-Numbered  Dis«ata  and  Indexas 
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As  the  only  difference  between  the  charges 
In  the  Cohen  Grocery  Ck).  Case,  255  U.  S. 

81,  41  Sup.  Ct  298,  65  L.  Ed. ,  and  those 

In  this,  Is  the  fact  that  here  In  one  of  the 
counts  there  was  a  charge  of  conspiracy  to 
exact  excessive  prices,  It  follows  that  the  rul- 
ing In  the  Cohen  Case  Is  decisive  here,  unless 
the  provision  as  to  conspiracy  to  exact  ex- 
cessive prices  Is  sufficiently  specific  to  create 
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a  standard  and  to  Inform  the  ^accused  of  the 
accusation  against  him  and  thus  make  It  not 
amenable  to  the  ruling  In  the  Cohen  Cast:. 
But,  as  we  are  of  the  opinion  that  there  Is 
no  ground  for  such  distinction,  but,  <m  the 
contrary,  that  the  charge  as  to  conspiracy  to 
exact  excessive  prices  Is  equally  as  wanting 
in  standard  and  equally  as  vague  as  the  pro- 
vlsi(»a  as  to  unjust  and  unreasonable  rates 
and  diarges  dealt  with  In  the  Cohen  Case, 
it  follows,  for  reasons  stated  In  that  case, 
that  the  judgment  in  this  must  be  reversed 
and  the  case  remanded,  with  directions  to  set 
aside  the  sentence  and  quash  the  Indictment. 

It  is  so  ordered. 

Mr.  Justice  PITNET  and  Mr.  Justice 
BRANDEIS  concur  in  the  result. 

Mr.  Justice  DAT  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mr.  Justice  PITNET,  concurring. 

In  this  case,  as  In  No.  824,  United  States  v. 
L.  Cohen  Grocery  Co.,  255  U.  S.  81,  41  Sup. 
Ct  296,  66  L.  Ed.  — ^,  while  concurring  in  the 
judgment  of  the  court,  I  am  unable  to  yield 
assent  to  the  grounds  upon  which  it  Is  based. 

Most  of  the  counts  In  the  indictment  up- 
on which  plaintiffs  in  error  were  convicted 
allege  specific  violations  of  that  provision  of 
the  Act  of  October  22,  1919  (chapter  80,  tit. 
1,  i  2,  41  Stat.  297,  298,  amending  section  4 
of  the  Act  of  August  10,  1917,  c.  58,  40  Stat 
276,  277),  which  declares  It  unlawful  **to 
make  any  unjust  or  unreasonable  rate  or 
charge,  in  handling  or  dealing  in  or  with  any 
necessaries";  the  alleged  offenses  having 
consisted  in  the  sale  of  specific  articles  of 
merchandise  at  excessive  prices.  Respecting 
these,  my  views  are  expressed  in  the  concur- 
ring opinion  in  the  Cohen  Grocery  Co.  Case. 
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•The  remaining  count  alleges  a  conspiracy 
to  exact  and  to  aid  and  abet  In  exacting,  ex- 
cessive prices  for  certain  specified  necessa- 
ries. I  see  no  unconstitutional  lack  of  defl- 
nlteness  In  the  prohibition  of  a  conspiracy  to 
exact  excessive  prices  for  necessaries.  In  the 
absence  of  a  statutory  definition  of,  or  meth- 
od of  determining,  standard  prices,  with 
which  to  compare  the  prices  alleged  to  be  ex- 
cessive, the  natural  standard,  according  to 
which  this  provision  of  the  act  ought  to  be 
interpreted,  is  that  adopted  in  the  ordinary 


transactions  of  men,  and  adhered  to  by  the 
common  law  time  out  of  mind — ^the  standard 
of  fair  market  value;  the  price  prevailing 
under  current  conditions  of  supply  and  de- 
mand, uninfluenced  by  manipulation.  So 
construed,  I  regard  this  provision  as  clearly 
constitutional,  and  need  only  refer  to  Nash 
V.  United  States,  229  U.  S.  873,  377,  83  Sup. 
Ct.  780,  57  L.  Ed.  1232.  International  Har- 
vester Co.  V.  Kentucky,  234  U.  S.  216,  221-223, 
34  Sup.  Ct  853,  58  L.  Ed.  1284,  is  distinguish- 
able. In  that  case  it  was  conceded,  arguen- 
do, that  a  standard  fixed  by  market  value  un- 
der fair  competition  and  normal  market  con- 
ditions was  admissible;  and  the  statute  was 
denounced  only  because  in  truth  It  did  not  ap- 
ply this  standard,  but  called  for  an  estimate 
of  what  prices  would  have  been  under  non- 
existent and  Imaginary  conditions.  To  the 
same  effect  Collins  v.  Kentucky,  234  U.  S. 
634,  638,  34  Sup.  Ct.  924,  58  L.  Ed.  1510. 

I  assume  (as  the  court  has  this  day  held) 
that  the  provision  declaring  it  unlawful  "to 
make  any  unjust  or  unreasonable  rate  or 
charge  in  handling  or  dealing  in  or  with  any 
necessaries"  is  unconstitutional  for  want  of 
a  definite  standard;  but  this  does  not  carry 
with  it  the  provision  now  in  question,  since 
by  section  22  of  the  Act  of  August  10,  1917 
(40  Stat  283  [Comp.  St  1918,  Comp.  St 
Ann.  Supp.  1919,  f  8115%oo]),  it  is  declared 
that  if  any  clause,  sentence,  paragraph,  or 
part  of  the  act  be  adjudged  to  be  invalid, 
this  shall  not  affect  or  invalidate  the  remain- 
der, but  shall  be  confined  in  its  operation  to 
the  clause,   etc.,   directly   involved — a   con- 

•118 

elusive  declaration  *by  Congress  that  the 
various  provisions  of  this  complicated  stat- 
ute shall  be  regarded  as  separable. 

The  record  shows,  however,  that  the  trial 
court  repeatedly  rejected  testimony  offered 
by  defendants  for  the  purpose  of  showing 
the  market  value  of  the  goods  in  question  at 
times  material  to  the  controversy,  and  that 
exceptions  were  duly  allowed.  The  effect  of 
the  rulings  was  to  deprive  defendants  of  the 
benefit  of  this  standard,  by  which  the  Jury 
might  have  determined  whether  the  prices 
defendants  agreed  to  exact  for  the  merchan- 
dise were  excessive ;  and  for  this  reason  only 
I  concur  in  the  reversal  of  the  Judgment  of 
conviction  as  to  this  count.  As  to  the  other 
counts  I  concur  in  the  reversal  upon  the 
ground  that  the  statute,  in  declaring  It  unlaw- 
ful ''to  make  any  unjust  or  unreasonable  rate 
or  charge  in  handling  or  dealing  in  or  with 
any  necessaries,"  does  not  Include  the  exac- 
tion of  an  excessive  price  for  merchandise 
sold. 


Mr.  Justice  BRANDEIS 
opinion. 


concurs  In  this 
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THE  PESARO. 


(Argued  Jan.  26  and  27,  192L   Decided 
Feb.  28,  1921.) 

No.  817. 

1.  Appeal  and  error  $=»77(1)  —  Decree  dis- 
missing attached  vessel  without  day  la  "final." 

A  decree  in  a  libel  in  rem  which  holds  for 
naught  the  process  under  which  the  ship  was 
arrested,  declares  she  is  not  subject  to  any 
such  process,  and  directs  her  release— in  other 
words  dismisses  her  without  day— is  a  final  de* 
cree  from  which  an  appeal  may  be  taken. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

2.  Courts  ^s>385(4)^Whether  vessel  was  ex* 
empt  as  property  of  foreign  government  la 
"Jurisdictional  question." 

Whether  a  vessel  arrested  on  process  on 
libel  in  rem  was  exempt  from  such  arrest  be- 
cause she  was  owned  by  a  foreign  government 
depends  upon  whether  there  is  an  implied  ez« 
ception  of  such  vessels  from  Judicial  Code,  { 
24,  cL  8  (Cosnp.  St.  f  991),  giving  the  District 
Courts  original  jurisdiction  of  admiralty  caus- 
es, and  is  a  jurisdictional  question  within  Ju- 
dicial Code,  §  23S  (sec.  1215),  providing  for  an 
appeal  from  a  District  Court  directly  to  the 
Supreme  Court  in  any  case  in  which  the  ju- 
risdiction of  the  court  may  be  in  issue. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Jurisdictional 
Question.] 

3.  International  law  $=»  10— Suggestion  arrest- 
ed vessel  belongs  to  foreign  government 
should  be  made  through  state  department. 

The  suggestion  that  a  vessel  arrested  on 
process  issued  by  a  District  Court  waa  exempt 
from  arrest  because  the  property  of  a  foreign 
government  should  be  made  through  our  state 
department  and  a  suggestion  made  directly  by 
a  foreign  ambassador  to  the  court  should  not 
be  entertained,  even  though  it  was  accompanied 
by  a  certificate  of  the  Secretary  of  State  es- 
tablishing the  diplomatic  status  of  the  ambaa* 
sador. 

Appeal  from  the  District  Cuuit  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Libel  in  rem  against  the  Italian  steamship 
the  Pesaro.  From  a  decree  of  the  District 
Couil  releasing  the  vessel  absolutely  from  ar- 
rest, the  libelant  appeals  directly  to  the 
United  States  Supreme  Court  Decree  re- 
versed. 

Messrs.  Oscar  R.  Houston,  of  New  York 
City,  Harold  V.  Amberg,  of  Washington,  D. 
C,  and  Henry  J.  Bigham,  of  New  York  City, 
for  appellants. 

Mr.  John  M.  Woolsey,  of  New  York  City, 
for  respondent 

Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court. 


The  Pesaro,  an  Italian  steamship  which 
carried  a  shipment  of  olive  oil  from  (lenoa 
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to  New  York,  was  sued  in  rem  *in  admiralty 
in  the  District  Court  to  enforce  a  claim  for 
damage  to  that  part  of  her  cargo,  the  libel 
alleging  that  she  was  '*a  general  ship  en- 
gaged in  the  common  carriage  of  merchandise 
by  water,  for  hire."  The  usual  process  Is- 
sued and  the  ship  was  arrested.  Afterwards 
upon  a  direct  suggestion  by  the  Italian  Am- 
bassador that  the  ship  was  owned  by  the 
Italian  government  and  at  the  time  of  the 
arrest  was  in  its  possession,  and  therefore 
was  not  subject  to  the  court's  process,  the 
court  vacated  the  arrest  The  libelants  ob- 
jected that  a  direct  suggestion  by  the  Ambas- 
sador was  not  admissible  and  that  to  be  en- 
tertained, the  suggestion  should  come  through 
official  channels  of  the  United  States;  but  the 
objection  was  overruled.  The  libelants  then 
requested  permission  to  traverse  the  sugges- 
tion and  to  make  a  showing  in  opposition; 
but  the  request  was  denied,  the  court  holding 
that  to  controvert  or  question  the  suggestion 
was  not  allowable.  The  libelants  appealed 
directly  to  this  court  and  in  that  connection 
the  District  Court  certified  the  ground  of  its 
decisions  as  follows: 

''I  do  certify  that  the  vessel  was  released 
from  arrest  by  me  by  a  final  decree  herein,  sole- 
ly because  I  deemed  that  the  United  States  Dis- 
trict Court  sitting  as  a  court  of  admiralty,  has 
no  jurisdiction  to  subject  to  its  process  a  steam- 
ship which  is  by  the  suggestion  of  the  said  Ital- 
ian Ambassador  filed  in  this  court  represented 
to  be  the  public  property  and  in  the  possession 
of  the  kingdom  of  Italy." 

[1]  Our  authority  to  entertain  the  appeal  is 
challenged  upon  two  grounds.  One  is  that 
the  decree  is  not  final,  because  it  does  not 
dismiss  the  libel.  That  it  does  not  formally 
do  so  is  true,  but  this  is  not  decisive.  The 
suit  is  in  rem — is  against  the  ship.  The  de- 
cree holds  for  naught  the  process  under 
which  the  ship  was  arrested,  declares  she  is 
not  subject  to  any  such  process  and  directs 
her  release — ^in  other  words,  dismisses  her 
without  day.  Thus  the  decree  ends  the  suit 
as  effectually  as  if  it  formally  dismissed  the 
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libel.  ^Obviously,  therefore,  it  is  final.  That 
it  was  intended  to  be  so  is  shown  by  the 
court's  certificate. 

[2]  The  other  ground  is  that  the  question 
raised  and  decided  was  not  a  Jurisdictional 
one  in  the  sense  of  the  statute  (Jud.  Code,  | 
238  [Comfp.  St  |  1215]),  providing  for  an  ap- 
peal or  writ  of  error  from  a  District  Court 
directly  to  this  court  '*in  any  case  in  which 
the  Jurisdiction  of  the  court  may  be  in  is- 
sue." But  we  think  it  was  such  a  question 
because  it  directly  concerned  the  power  of 
the  District  Court  as  defined  by  the  laws 
of  the  United  States,  to  entertain  and  deter- 
mine the  suit  The  Steamship  Jefferson,  215 
U.  S.  130,  137,  138,  30  Sup.  Ct  64,  64  L.  Ed 
125,  17  Ann.  Cas.  907;   The  Ira  M.  Hedges, 
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218  U.  S.  264,  270,  81  Sup.  Ct  17,  54  L.  Ed. 
1039,  20  Ann.  Gas.  1235;  United  States  v. 
<:ongress  Construction  Co.,  222  U.  S.  109,  32 
«up.  Ct  44,  56  L.  Ed.  163.  By  Judicial  Code 
{  24,  cl.  3,  the  District  Courts  are  invested 
-with  original  jurisdiction  of  ''all  civil  causes 
•of  admiralty  and  maritime  Jurisdiction*'; 
and  this  is  a  suit  of  that  character.  Whether 
"Congress  intended  this  statute  should  include 
fiults  against  ships  such  as  the  Pesaro  is 
represented  to  be  in  the  Ambassador's  sug- 
gestion, when  they  are  within  the  waters  of 
the  United  States,  Is  as  yet  an  open  ques- 
tion. The  statute  contains  no  express  ex- 
ception of  them;  but  it  may  be  that  they 
are  impliedly  excepted.  The  Exchange,  7 
Cranch,  116,  136,  146,  3  L.  Ed.  287.  If  so, 
the  implication  is  a  part  of  the  statute.  Unit- 
ed States  V.  Babbit,  1  Black,  55,  61,  17  L. 
Ed.  94;  South  Carolina  v.  United  States, 
199  U.  S.  437,  451,  26  Sup.  Ct  110,  50  L.  Ed. 
261,  4  Ann.  Cas.  737.  Thus  the  answer  to 
the  question  propounded  to  the  District  Court 
involved  a  construction  of  the  statute  defining 
its  Jurisdiction  in  admiralty. 

[3]  We  come  then  to  consider  whether  the 
court  erred  in  sustaining  the  Ambassador's 
suggestion  that  the  ship  was  not  subject 
to  its  process.  Apart  from  that  suggestion, 
there  was  nothing  pointing  to  an  absence 
of  Jurisdiction.  On  the  contrary,  what  was 
fiaid  in  the  libel  pointed  plainly  to  its  pres- 
ence. The  suggestion  was  made  directly  to 
the  court  and  not  through  any  official  chan- 
nel of  the  United  States.    True,  it  was  ac- 
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compnnied  by  a  certificate  of  the  ♦Secretary 
of  State  stating  that  the  Ambassador  was  the 
duly  accredited  diplomatic  representative 
of  Italy,  but  while  that  established  his  diplo- 
matic status  it  gave  no  sanction  to  the  sug- 
gestion. The  terms  and  form  of  the  sugges- 
tion show  that  the  Ambassador  did  not  In- 
tend thereby  to  put  himself  or  the  Italian 
government  in  the  attitude  of  a  suitor,  but 
only  to  present  a  respectful  suggestion  and  in- 
vite the  court  to  give  elfect  to  it.  He  called 
it  a  "suggestion,"  and  we  think  it  was  noth- 
ing more.  In  these  circumstances  the  libel- 
ants' objection  that,  to  be  entertained,  the 
suggestion  should  come  through  official  chan- 
nels of  the  United  States  was  well  taken.  In 
re  Muir,  Master  of  the  Gleneden,  41  Sup. 
Ct  185.  And  see  United  States  v.  Lee,  106 
U.  S.  196,  209.  1  Sup.  Ct  240,  27  L.  Ed.  171, 
With  the  suggestion  eliminated,  as  it  should 
have  been,  there  obviously  was  no  basis  for 
holding  that  the  ship  was  not  subject  to 
the  court's  process.  What  the  decree  should 
have  been  if  the  matters  affirmed  in  the  sug- 
gestion had  been  brought  to  the  court's  at^ 
tention  and  established  in  an  appropriate 
way  we  have  no  occasion  to  consider  now. 
An  opportunity  so  to  present  and  establish 
them  should  be  accorded  when  the  case 
goes  back,  as  it  must 
Decree  reversed. 
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(265  U.  8.  119) 
THE  CARLO  POMA. 

(Argued  Jan.  26  and  27,  1920.    Decided 
Feb.  28,  1921.) 

No.  167. 

1.  Coorfs  <=9405 (5)— Liability  of  foreign  ves- 
sel to  suit  In  rem  Is  Jurisdictional  question 
giving  Supreme  Court  Jurisdiction. 

The  question  of  the  liability  of  a  vessel 
owned  by  a  foreign  government  to  process  in 
rem  is  question  of  jurisdiction,  from  which  an 
appeal  lies  only  to  the  Supreme  Court,  and  not 
to  the  Circuit  Court  of  Appeals,  under  Judicial 
Code,  Sf  128  and  238  (Comp.  St  §|  1120, 1216). 

2.  Appeal  and  error  ^=»1 1 14— Circuit  Court  of 
Appeals  decision  In  case  appealable  to  Su- 
preme Court  vacated. 

Where  the  Circuit  Court  of  Appeals  a£Srm- 
ed  a  decree  of  the  District  Court  which  was 
open  to  review  only  by  the  Supreme  Court  the 
decision  of  the  Circuit  Court  of  Appeals  must 
be  vacated,  and  the  case  remanded  to  it  with 
direction  to  dismiss  the  appeal. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit 

Libel  in  renf  against  the  Carlo  Poma.  A 
decree  releasing  the  vessel  from  arrest  was 
affirmed  by  the  Circuit  Court  of  Appeals  (259 
Fed.  369,  170  a  C.  A.  345),  and  libelant 
brings  certiorari.  Decree  of  Circuit  Court  of 
Appeals  vacated,  with  direction  to  dismiss  ap- 
peal from  the  District  Court 

See,  also,  Cavallaro  v.  The  Carlo  Poma,  250 
U.  S.  656,  40  Sup.  Ct  14,  63  L.  Ed.  1192. 
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*Me8sr&  Oscar  R.  Houston,  of  New  York 
City,  Harold  V.  Amberg,  of  Washington,  D. 
C,  and  D.  Roger  Englar,  of  New  York  City, 
for  petitioner. 

Messrs.  Van  Vechten  Veeder  and  Charles 
C.  Burlingham,  both  of  New  York  City,  for 
respondent 


Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court 

This  case  is  much  like  that  of  The  Pesaro, 

265  U.  S.  216,  41  Sup.  Ct  308,  66  L.  Ed. . 

The  only  difference  requiring  notice  is  that 
the  appeal  in  that  case  was  to  this  court 
while  in  this  it  was  to  the  Circuit  Court  of 
Appeals,  which  rendered  a  decree  of  afflnff- 
ance.  259  Fed.  869,  179  C.  a  A.  345.  A  writ 
of  certiorari  brings  that  decree  here  for  re- 
view. Cavallaro  v.  Carlo  Poma,  260  U.  S.  666, 
40  Sup.  Ct  14,  63  L.  Ed.  1192. 

[1 J  The  question  raised  and  decided  in  the 
IMstrict  Court  was  whether,  sitting  as  a 
court  of  admiralty,  it  could  entertain  a  suit 
in  rem  against  a  ship  such  as  the  Carlo  Poma 
was  represented  to  be  in  the  suggestion  of 
the  Italian  Ambassador.  That  was  a  juris- 
dictional question  in  the  sense  of  section  238 
of  the  Judicial  Code.     The  Pesaro,  supra. 
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The  coart  resolTed  It  In  the  negattve  and  ac- 
cordingly released  the  ship  from  arrest,  there- 
by disposing  of  the  snit  adversely  to  the  libel- 
ant. 

From  that  decree  an  appeal  did  not  lie  to 
the  Circuit  Court  of  Appeals,  but  only  to  this 
court  Such  is  the  effect  of  the  statute.  Judi- 
cial Code,  if  128, 238  (Comp.  St  ff  1120, 1215), 
defining  and  regulating  the  appellate  juris^ 
diction  of  this  court  and  of  the  Circuit  Courts 


of  Appeals,  as  is  pointed  out  in  United  ^States 
V.  Jahn,  155  U.  S.  109,  114,  15  Sup.  Ct  39,  39 
U  Ed.  87.  In  that  case,  after  an  extended 
review  of  the  statute,  it  was  said: 

''If  the  jurisdiction  of  the  drcait  Court  [now 
District  Court]  is  in  issue  and  decided  in  favor 
of  the  defendant,  as  that  disposes  of  the  case, 
the  plaintiff  should  have  the  question  certified 
and  take  his  appeal  or  writ  of  error  directly 
to  this  court." 

[21  As  therefore  the  decree  in  the  District 
Court  was  not  open  to  review  by  the  Circuit 
Court  of  Appeals,  we  nrust  vacate  the  latter's 
decision  and  remand  the  case  to  it  with  a 
direction  to  dismiss  the  appeal.  See  Union  & 
Planters'  Bank  v.  Memphis,  189  U.  S.  71,  73, 
74,  23  Sup.  Ct  004,  47  L.  Ed.  712;  Car<4ina 
Glass  Co.  T.  South  Carolina,  240  U.  S.  306, 
318,  36  Sup.  Ct  293,  60  li.  Ed.  658. 

Decree  of  Circuit  Court  of  Appeals  vacat- 
ed, with  direction  to  dismiss  appeal  from  Dis- 
trict Court 


(26B  u.  8.  181) 

SILVER  KING  COALITION  MINES  CO.  V. 
CONKLING  MINING  CO.  (two  cases). 

(Argued  Jan.  19,  1921.    Decided  Feb.  28, 

1921.) 

Nos.  158,  187. 

I.  Mises  and  miaerals  ^=»38(  19)— Evidence 
admissibie  to  show  comers  referred  to  in 
patent  were  marked  by  posts  which  control- 
led  over  courses  and  distances. 

Where  a  patent  for  a  mining  daim  describ- 
pd  the  bouDdary  as  running  from  comer  No.  1 
to  corner  No.  2,  each  marked  by  a  pine  post 
and  thence  by  specified  courses  and  distances 
to  corners  Nos.  3  and  4,  without  mentioning 
any  monuments  at  these  last  comers,  evidence 
was  admissible  to  show  that  the  field  notes 
showed  marked  posts  at  such  corners,  and  that 
such  posts  were  found  on  the  ground;  and, 
when  the  court  believed  such  evidence,  such 
monmnents  controlled  the  courses  and  dis- 
tances. 

2.  Mines  and  minerals  ^==>42— Reference  to  nat- 
ural objects  or  monuments  to  be  Incorporated 
in  patent. 
Under  Rev.  St  S  2324  (Comp.  iSt.  §  4020). 
requiring  the  location  of  a  mining  claim  to  be 
marked  on  the  ground,  and  section  2325  (Comp. 
St  S  4622),  requiring  the  applicant  for  a  pat- 
ent to  file  a  plat  and  field  notes  and  a  certifi- 
cate of  the  Surveyor  General  that  the  plat  if 


correct  with  soch  farther  description  by  socb 
reference  to  nataral  objects  or  permanent  mon- 
nments  as  shall  identify  tht  daim  and  fnmisb 
an  accurate  description  to  be  incorporated  in 
the  patent,  it  is  the  reference  to  nataral  ob- 
jects or  monaments  that  is  to  be  incorporated 
into  the  patent 

3.  Mines  and  minerals  ^3>43— Patent  can  only 
convey  daim  as  to  which  notice  has  been 
posted  and  pablished. 

Under  Rev.  St  |  2325  (Comp.  St  f  4621'). 
requiring  the  applicant  for  a  patent  for  a  min- 
ing daim  to  post  notice  of  the  application,  and 
requiring  the  register  to  advertise  the  applica- 
tion, the  notice  is  jorisdictional,  and  a  patent 
can  convey  only  the  daim  as  to  which  notice 
has  been  given. 

4.  Mines  and  minerals  ^=s»40— Notice  of  appli* 
cation  for  patent  cannot  give  priority  te  Jun- 
ior locator  as  to  land  outside  monuments. 

Notice  of  an  application  for  a  mining  pat- 
ent on  land  determined  by  monuments  cannot 
give  priority  in  respect  to  land  outside  the 
monuments  where  the  applicant  is  a  jnnior  lo- 
cator. 

5.  Minee  and  minerals  ^s>39— Final  receipt 
from  land  olilce  fixes  right  of  mining  dalm- 
aat. 

The  final  receipt  from  the  local  land  officer 
fixes  the  rights  of  the  owner  of  a  mining  didm 
as  to  the  land  induded. 

6.  Mines  and  minerals  ^=3»43— Omission  fron 
patent  ef  reference  to  monuments  at  ooraers 
not  adjudication  in  favor  of  Inoonsistent  de» 
scriptioB. 

Failure  of  a  patent  for  a  mining  daim  to 
describe  the  monuments  at  two  of  the  comers 
was  not  an  adjudication  in  favor  of  a  descrip- 
tion inconsistent  with  the  final  receipt  from 
the  local  land  office,  where  such  omisfrion  wa» 
pursuant  to  a  practice  of  abbreviating  by  omis- 
sion that  had  been  adopted  by  the  land  office- 
and  was  subsequently  discarded. 

On  Writ  of  Certiorari  to  the  United  States- 
Circuit  Court  of  Appeals  for  the  Eighth. 
Circuit 

Appeal  from  the  United  States  Circait 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  Conkllng  Mining  Company 
against  the  Silver  King  Coalition  Mines  Com- 
pany. A  decree  dismissing  the  bill  was 
reversed  by  the  Circuit  Court  of  Appeals 
(230  Fed.  553,  144  C.  C.  A.  607),  and  defend- 
ant appeals  and  brings  certiorari.  Appeal* 
dismissed,  and  decree  reversed. 
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^Messrs.  Thomas  Marioneanz,  of  Salt  Lake 
City,  Utah,  Curtis  H.  Lindley,  of  San 
Francisco,  Cal.,  W.  H.  Dickson  and  A.  C. 
Ellis,  Jr.,  both  of  Salt  Lake  City,  Utah,  and 
W.  C.  Prentiss,  of  Washington,  D.  C,  for 
petitioner  and  appellant. 
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•Messrs.  F.  B.  Critchlow  and  Wm.  W.  Ray, 
both  of  Salt  Lake  City,  Utah,  for  respondent 
and  appellee. 
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*Mr.  Justice  HOLMES  delivered  the  opinioii 
of  the  Court. 

This  is  a  bill  in  equity  brought  by  the 
respondent  the  Conkling  Mining  Company, 
In  order  to  establish  its  right  to  a  large 
t)ody  of  ore  found  under  the  southwesterly 
135.5  feet  of  its  patent  as  laid  out  by  courses 
and  distances,  and  to  obtain  an  account  from 
the  petitioner,  which  has  mined  the  ore,  malc- 
ing  a  claim  of  right  on  Its  side.  The  District 
■Court  dismissed  the  bill.  The  decree  was 
reversed  by  the  Circuit  Court  of  Appeals. 
•Conkling  Mining  Co.  ▼.  Silver  King  CcMEdltlon 
Mines  Co.,  230  Fed.  553,  144  C.  0.  A.  607. 
Thereupon  a  writ  of  certiorari  was  granted 
by  this  Court  250  U.  S.  665,  40  Sup.  Ct 
13,  63  L.  Ed.  1102.  A  short  statement  will 
t)e  enough  to  present  the  single  Issue  that  It 
Is  necessary  to  pass  upon  here.  The  only 
-ground  upon  which  the  Conkling  Mining 
•Company  stands  is  that  the  ore  Is  within  the 
lines  of  Its  patent  extended  vertically  down- 
ward. If  the  patent  properly  construed  does 
not  cover  the  land  In  question  the  case  la  at 
an  end. 

The  patent  under  which  the  Conkling  Min- 
ing Company  gets  Its  title  was  granted  to 
the  Boss  Mining  Company  and  so  far  as 
material  Is  as  follows:  It  recites  that  In 
pursuance  of  the  Revised  Statutes,  etc,  there 
liave  been  deposited  in  the  General  Land 
Office  of  the  United  States  tlie  plat  and  field 
notes  of  survey  and  the  Certificate  No.  1607 
of  the  Register  of  the  local  land  office  with 
other  evidence  whereby  it  appears  that  the 
grantee  duly  entered  and  paid  for  that  cer- 
tain mining  claim  known  as  the  Conkling 
lode  mining  claim,  designated  by  the  Survey- 
or General  as  Lot  No.  680,  "bounded,  de- 
scribed, and  platted  as  follows  •  •  • 
Beginning  at  corner  No.  1  a  pine  post  four  In- 
ches square  marked  U.  S.  680  P.  1.    Thence^' 
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*by  courses  and  distances  northwesterly  "to 
comer  No.  2,  a  pine  post  four  Inches  square 
marked  U.  S.  680  P.  2,"  these  two  comers  be- 
ing undisputed.  "Thence  second  course,  south 
sixty  degrees  and  forty-five  minutes  west  one 
thousand  five  hundred  feet  to  comer  No.  3. 
Thence  third  course,  south  twenty-one  degrees 
and  nine  minutes  east  six  hundred  feet  to  cor^ 
ner  No.  4."  It  then  grants  "the  said  mining 
premises  hereinbefore  described"  and  aU  that 
portion  of  veins,  lodes  or  ledges,  "the  tops 
or  apexes  of  which  lie  Inside  of  the  surface 
boundary  lines  of  said  granted  premises  in 
aaid  Lot  No.  680,*'  etc.,  with  a  proviso  con- 
fining "the  right  of  possession  to  such  out- 
side parts  of  said  veins,"  etc.,  "to  such  por- 
tions thereof  as  He  between  vertical  planes 
4rawn  downward  through  the  end  lines  of 
said  Lot  No.  680,"  etc. 

If  "comer  No.  3"  and  "corner  No.  4"  are 
determined  by  courses  and  distances  alone 
the  Conkling  Mining  Company  Is  entitled  to 
prevail  upon  the  question  that  we  are  dis- 
xnisslng.    The  Circuit  Court  of  Appeals  was 


of  opinion  that  the  patent  represented  an 
adjudication  by  the  Land  Department  that 
the  lot  was  1500  feet  long  and  600  feet  wide 
without  regard  to  the  location  of  the  other 
posts  which  the  field  notes  showed  to  exist 
but  the  patent  did  not  mention.  The  District 
Court  on  the  other  hand  held  that  evidence 
was  admissible  to  show  that  there  were  mon- 
uments at  comers  No.  3  and  No.  4,  held  that 
the  monuments  so  established  prevailed,  and 
therefore  decided  that  the  title  of  the  Conk- 
ling Mining  Company  failed. 

[1]  The  decree  of  the  District  Court  ap- 
pears to  us  to  be  supported  by  the  ftice  of  the 
patent  and  by  consideration  of  the  circum- 
stances. If  a  draughtsman  were  determin- 
ing his  description  by  courses  and  distances 
only  It  seems  unlikely  that  he  would  Insert 
"comer  No.  3"  and  "comer  No.  4"  where  the 
direction  changed,  as  It  would  add  nothing  to 
the  change  of  direction  In   the  boundary 
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line.  The  ^words  by  themselves  suggest  a 
reference  to  an  extemal  object,  an  Interpre- 
tation greatly  strengthened  by  the  fact  that 
the  same  phrase  In  the  first  two  instances  of 
its  use  referred  to  one  In  terms;  and  coupled 
with  evidence  that  such  an  extemal  object 
was  found,  the  words  at  least  tend  to  prove 
that  a  monument  was  meant  Of  course  evi- 
dence Is  admlsslble»  If  needed,  to  show  that 
language  Is  to  rec^ve  the  Interpretation  that 
taken  by  itself  It  invites.  Furthermore  the 
grant  Is  of  "the  said  mining  premises  herein- 
before described,"  assumed  In  the  same  sen- 
tence to  be  the  lot  designated  by  the  Survey- 
or General  as  Lot  No.  680 ;  and,  when  It  Is 
observed  that  it  is  the  duty  of  the  Surveyor 
General  to  see  that  the  lot  Is  Identified  by 
monuments  on  the  ground  the  presumption 
becomes  almost  Irresistible  that  "comer  No. 
3"  and  "corner  No.  4"  mean  corners  deter- 
mined as  they  are  required  to  be  determined 
by  the  law. 

[2-4]  One  statutory  foundation  of  a  mining 
dalm  Is  that  "the  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced."  Rev.  Sts.  |  2324 
(Comp.  St  I  4620).  To  obtain  a  patent  the 
claimant  must  file  in  the  proper  land  office 
along  with  his  application  "a  plat  and  field 
notes  of  the  claim  *  •  •  made  by  or  under 
the  direction  of  the  United  States  Surveyor 
General,  showing  accurately  the  boundaries 
of  the  claim  •  •  •  which  shall  be  dis- 
tinctly marked  by  monuments  on  the  ground." 
Waskey  v.  Hammer,  223  U.  S.  85,  02,  32  Sup. 
Ct  187,  56  L.  Ed.  350.  He  also  must  file  a 
certificate  of  the  Surveyor  General  "that  the 
plat  is  correct,  with  such  further  description 
by  such  reference  to  natural  objects  or  per- 
manent monuments  as  shall  identify  the 
claim,  and  furnish  an  accurate  description,  to 
be  Incorporated  In  the  patent"  Rev.  Sts. 
§  2325  (Comp.  St  f  4622).  It  Is  the  refer- 
ence to  natural  objects  or  monuments  that 
Is  to  be  incorporated.     Before  the  applica- 
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tlon  Is  filed  notice  of  It  must  be  posted  on 
the  ground.     The  register  subsequently  ad- 
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vertises  the  application  in  a  newspaper,  •etc., 
and  it  no  adverse  claim  is  made  and  the 
other  conditions  are  complied  with  the  patent 
is  granted.  The  notice  is  jurisdictional.  El 
Paso  Brick  Co.  v.  McKnlght,  233  U.  S.  2S0, 
259,  34  Sup.  Gt.  498,  58  L.  Ed.  943,  L.  B.  A. 
1915A,  1113.  Obviously  therefore  a  patent 
can  convey  only  the  claim  as  to  which  notice 
has  been  given.  A  notice  of  an  application 
for  a  patent  of  land  determined  by  monu- 
ments cannot  give  priority  to  a  Junior  loca- 
tion, such  as  was  that  of  the  Conkling  Min- 
ing Company,  in  respect  of  land  outside  the 
monuments,  to  which  adjoining  claimants 
had  no  notice  that  the  patent  would  purport 
to  extend. 

[6,  6]  The  final  receipt  from  the  local  land 
oflicer  fixed  the  claimant's  rights.  El  Paso 
Brick  Co.  v.  McKnight,  233  U.  S.  250.  257, 
34  Sup.  Ct.  498,  58  L.  Ed.  943,  L.  R.  A. 
1915A,  1113.  The  failure  of  the  subse- 
quent patent  to  the  Boss  Mining  Company, 
Issued  February  23,  1892,  to  describe  the 
monuments  at  comers  Nos.  3  and  4  was  not 
an  adjudication  in  favor  of  an  inconsistent 
description  but  simply  the  following  of  a 
practice  of  abbreviating  by  omission  that  had 
been  adopted  by  the  land  oflSce  in  1891,  and 
which  a  few  years  later  it  was  directed  to 
discard.  The  act  of  April  28,  1904,  c.  1796, 
83  Stat.  545,  amending  Bev.  Sts.  §  2327  (Comp. 
St  I  4626),  making  the  monuments  the  high- 
est authority  to  which  Inconsistent  descrip- 
tions must  give  way,  simply  made  more  ex- 
plicit or  at  most  carried  a  little  farther  the 
previous  policy  of  the  law.  We  are  satisfied 
that  evidence  that  the  field  notes,  as  the 
regulations  of  the  department  required, 
showed  marked  posts  at  the  third  and  fourth 
comers  was  admissible,  and  that  witnesses 
properly  were  allowed  to  testify  that  they 
found  posts  upon  the  ground.  The  District 
Judge  who  saw  and  heard  the  witnesses  was 
satisfied  that  they  told  the  truth  and  there- 
upon rightly  determined  that  the  monuments 
so  fixed  controlled  the  courses  and  distances 
in  the  instmment  evidencing  the  grant.  See 
Besurrection  Gold  Min.  Co.  v.  Fortune  Gold 
Min.  Co.,  129  Fed.  668,  64  C.  C.  A.  180;  Grand 
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Central  Mining  Co.  v.  Mammoth  ^Mining  Co., 
36  Utah,  364,  378,  379,  104  Pac.  573,  Ann. 
Gas.  1912A,  254 ;  Foss  v.  Johnstone,  158  Gal. 
119,  128,  110  Pac.  294;  Mclver  v.  Walker, 
4  Wheat.  444,  447.  448,  4  L.  Ed.  611 ;  Heath 
V.  Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380, 
34  L.  Ed.  1063.  We  see  no  sufQcient  reason 
for  disturbing  the  finding  of  the  trial  court 
upon  the  facts. 

It  may  be  that  our  decision  will  end  this 
litigation.  If  not,  our  decree  is  made  with- 
out prejudice  to  such  further  questions  as 


may  arise.  We  confine  ourselves  to  the  one 
here  determined. 

The  ];)etitioner  besides  applying  for  the 
writ  of  certiorari  took  an  appeal,  for  greater 
caution.  It  is  immaterial  to  the  petitioner 
in  which  way  the  relief  to  which  it  is  entitledi 
is  obtained.   The  appeal  will  be  dismissed. 

Decree  reversed. 

Appeal  dismissed. 

The  CHIEF  JUSTICE  took  no  part  In  the 
decision  of  this  case. 


(256  U.  S.  72> 

EL  BANCO  POPULAR  DE  ECONOMIAS  Y 

PRESTAMOS  DE  SAN  JUAN,  P.  R., 

V.  WILCOX. 

(Argued  Not.  12,  1920.    Decided  Feb.  28, 1921.) 

No.  91. 

Courts  ^=9382(1)— Supremo  Court  cannot  re« 
view  Porto  Rico  decree  on  appeal  from  the 
Circuit  Court  of  Appeals. 

Under  Act  Jan.  28,  1915.  c.  22,  f  1  (Comp. 
»t.  i  1107),  section  2,  amending  Judicial  Code, 
SS  128,  238  (Comp.  St.  §§  1120,  1215),  and  sec- 
tion 3,  repealing  Judicial  Code,  {  244,  which 
conferred  on  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  jurisdiction  to  review  certain 
decisions  of  the  United  States  District  Court 
for  Porto  Rico,  which  had  previously  been  re- 
viewable by  the  Supreme  Court,  the  Supreme 
Court  cannot  review  those  decisions  on  appeal 
from  the  Circuit  Court  of  Appeals  under  Judi- 
cial Code,  §  128,  since  the  latter  section  mani- 
festly was  intended  to  distribute  the  appellate 
Jurisdiction  over  the  courts  of  the  United  States 
proper,  and  the  provision  of  the  act  of  1915, 
giving  right  to  direct  appeal  to  the  Supreme 
Court  in  certain  cases  and  to  the  Circuit  Court 
of  Appeals  in  other  cases,  negatives  the  right 
to  successive  appeals  in  the  latter  cases. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 

Suit  by  El  Banco  Popular  de  Economias  y 
Prestamos  de  San  Juan,  P.  R.,  against  Ellas 
B.  Wilcox.  A  decree  for  complainant,  ren- 
dered by  the  United  States  District  Court  for 
Porto  Rico,  was  reversed  by  the  Circuit  Court 
of  Appeals  for  the  First  Circuit  (255  Fed.  442. 
166  C.  G.  A.  518),  and  complainant  appeals. 
Appeal  dismissed  for  want  of  Jurisdiction. 

Mr.  Boyd  B.  Jones,  of  Boston,  Mass.,  for- 
appellant 

♦Messrs.  Ben  A.  Matthews,  of  New  York 
City,  and  Jos6  R.  F.  Savage,  of  San  Juan,  P. 
R.,  for  appellee. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

In  a  suit  in  the  United  States  District 
Court  for  Porto  Rico  where  the  appellant  a. 
bank  incorporated  in  Porto  Rico,  was  plain- 
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tiff,  and  the  appellee,  a  citizen  of  the  United 
states,  was  defendant,  a  final  decree  in  favor 
•of  the  bank  was  rendered,  and  from  that  de- 
•€ree  the  defendant  took  the  case  to  the  Olr- 
•cnit  Court  of  Appeals  for  the  First  Circuit 

•74 

♦Upon  a  reversal  of  the  decree  In  that  court, 
the  bank  brought  this  appeal,  and  upon  a  mo- 
tion to  dismiss  for  want  of  jurisdiction  we 
are  required  to  determine  its  right  to  do  sa 
The  appellant,  not  denying  that  the  Jurisdic- 
tion of  this  court  to  review  Judgments  or  de- 
crees of  the  District  Court  for  Porto  Rico  In 
cases  such  as  the  present  one  was  taken  away 
by  the  act  conferring  upon  the  Circuit  Court 
•of  Appeals  of  the  First  Circuit  appellate 
power  over  that  subject  (Act  Jan.  28, 1915,  c. 
22,1  1  [Comp.  St.  f  11071;  Id.  |  2,  amend- 
ing sections  128  and  238  Judicial  Code  [Comp. 
St.  SS  1120,  12151 ;  Id.  S  3,  repealing  section 
244,  Judicial  Code  [36  Stat.  11571;  38  Stat. 
803.  804),  nevertheless  insists  that  by  virtue 
of  the  Jurisdiction  of  this  court  to  review 
Judgments  and  decrees  of  the  Circuit  Courts 
'Of  Appeals,  the  power  taken  away  is  in  sub- 
stance preserved  if  only  successive  appeals 
be  resorted  to.  This  rests  upon  the  proposi- 
tion that,  as  the  act  transferring  the  Jurisdic- 
tion from  this  to  the  Circuit  Court  of  Ap- 
peals brought  this  case  within  the  Jurisdic^ 
tion  of  the  latter  court,  it  hence  subjected  the 
•decree  in  this  case  to  the  test  of  finality  and 
the  right  of  review  provided  in  section  128  of 
-the  Judicial  Code  controlling  those  subjects. 
While  if  the  secticm  be  considered  superfi- 
•daUy  the  argument  is  plausible,  its  unsound- 
ness becomes  apparent  by  the  briefest  ex- 
amination of  the  context  and  genesis  of  the 
section.  Virtually  every  word  of  the  section 
relied  upon  to  establish  that  the  decree  was 
not  final  and  to  Justify  the  asserted  right  to 
review  it  in  this  court  depends  upon  limita- 
-tions  expressed  in  the  Judiciary  Act  of  1891, 
•<26  Stat  826),  and  which  were  intended  to 
carry  out  the  great  purposes  of  that  act,  to 
distribute  the  appellate  power  of  the  courts 
of  the  United  States  in  the  proper  sense  and 
were  therefore  inapplicable  to  the  Porto 
Riean  court  To  illustrate,  one  of  the  broad 
distinctions  made  in  the  distribution  of  ap- 
pellate power  under  the  act  of  1891  depended 
iiI)on  whether  the  Jurisdiction  of  the  federal 
court  as  fixed  by  law  was  exclusively  called 
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into  play  because  of  diverse  ^citizenship,  in 
the  constitutional  sense,  or  whether  the  Juris- 
diction was  invoked  because,  aside  from  di- 
verse citizenship,  there  existed  a  federal 
right  or  question;  a  Judgment  being  in  one 
-case  made  final  in  one  court  where  it  was 
not  in  the  other,  and  also  being  subject  to  one 
method  of  review  in  the  one  and  a  different 
in  the  other.  Thus  the  proposition  is  that, 
because  by  Act  of  Congress  Jurisdiction  was 
-conferred  upon  the  Circuit  Court  of  Appeals 
to  review  a  Judgment  of  the  Porto  Rlcan 
•court,  therefore  by  the  mere  exertion  of  that 


jurisdiction  the  Porto  Rlcan  Judgment  was 
brought  under  the  control,  as  to  finality  and 
review,  of  provisions  having  no  possible  ap- 
plication or  relation  to  it 

The  act  of  Congress  by  which  Jurisdiction 
was  conferred  upon  the  Circuit  Court  of  Ap- 
peals for  the  First  Circuit  additionally  makes 
clear  the  misconception  upon  which  the  argu- 
ment rests.  At  the  time  that  act  was  passed 
the  Jurisdiction  of  this  court  to  review  the 
Porto  Rlcan  court  embraced  two  classes  of 
cases,  the  one  involving  enumerated  federal 
questions,  in  the  true  sense,  and  the  other 
where  the  power  depended  upon  the  amount 
involved.  Section  244,  Judicial  Code.  But 
the  transferring  act  did  not  divest  this  court 
of  appellate  Jurisdiction  over  the  Porto  Rican 
court,  but  on  the  contrary  preserved  its  au- 
thority, although  in  scHue  respects  limiting 
and  in  others  enlarging  it,  and  transferred 
to  the  Circuit  Courts  of  Appeals  appellate 
Jurisdiction  in  all  cases  other  than  those  in 
which  Jurisdiction  by  direct  appeal  was  con- 
ferred upon  this  court,  unless  otherwise  pro- 
vided by  law — a  result  which  clearly  negates 
that  it  was  contemplated  that  a  right  to  suc- 
cessive appeals  should  exist,  and  which,  more- 
over, indisputably  shows  that  it  was  the  pur- 
pose of  Congress  not  to  give  the  Circuit 
Court  of  Appeals  an  authority  which  it  could 
not  exert  compatibly  with  the  distribution  of 
federal  appellate  Judicial  power  made  by  the 
act  of  1891. 
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^Indeed,  we  might  well  have  spared  our- 
selves the  duty  of  expressing  the  ccmsidera- 
tions  we  have  stated  since  the  proposition  re- 
lied upon  is  virtually  foreclosed  by  the  ruling 
in  Inter-Island  Steam  Navigation  Co.  v. 
Ward,  242  U.  S.  1,  37  Sup.  Ct  1,  61  L.  Ed. 
113.  There  a  Judgment  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit,  affirming  a 
Judgment  of  the  Supreme  Court  of  Hawaii, 
was  brought  here  by  appeal  on  the  theory  of 
the  right  to  successive  appeals  now  relied  up- 
on. Coming  to  consider  whether  there  was 
Jurisdiction  to  entertain  the  appeal,  and 
pointing  out  a  reservation  of  Jurisdiction  in 
this  court  made  by  the  act  transferring  au- 
thority to  the  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit  to  review  the  Hawaiian  court, 
similar  in  character  to  that  made  with  ref- 
erence to  the  Porto  Rlcan  court  which  we 
have  previously  noticed,  it  was  held  that 
there  was  no  Jurisdiction  in  this  court:  (a) 
Because  of  the  inferences  properly  to  be 
drawn  from  the  reservation  in  the  act  of  Con- 
gress Just  referred  to ;  (b)  because  of  the  im- 
possibility of  supposing  that  Jurisdiction  was 
taken  away  from  this  court  and  yet  virtually 
restored  by  successive  appeals;  and  (c)  be- 
cause of  the  difference  between  the  systems 
of  Judicature  obtaining  as  to  the  courts  of 
the  United  States  under  the  Constitution  and 
those  of  Hawaii  making  the  right  to  review 
in  the  one  depend  upon  legislative  limitations 
not  governing  as  to  the  other. 
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It  follows  from  what  we  have  said,  and 
from  the  principles  sustained  by  the  ruling 
in  the  case  Just  stated,  that  we  are  without 
Jurisdiction  to  entertain  the  appeal  which  is 
before  us,  and  it  must  be  and  is,  therefore, 

Dismissed  for  want  of  Jurisdiction. 


<2S5  U.  B.  228) 

PAYNE,   Secretary   of   Interior,  et  al.  v. 
CENTRAL  PAC.  RY.  CO. 

(Argued  Oct.  6,  1920.    Decided  Feb.  28,  1921.) 

No.  17. 

1.  Publlo  lands  ^=>81(l)  —  Under  railroad 
grant,  government's  obligation  respecting  In- 
demnity lands  is  same  as  respecting  place 
lands. 

Under  Act  July  25,  1866,  granting  public 
lands  in  aid  of  the  construction  of  a  railway 
with  a  provision  for  the  selection  of  indemnity 
lands  in  lieu  of  those  previously  disposed  of, 
the  ultimate  obligation  of  the  government  in 
respect  to  indemnity  lands  is  on  the  same 
plane  as  that  respecting  lands  in  place. 

2.  Publlo  lands  ^=»8 i  ( I )-^eoretary  of  Into, 
rior  cannot  enlarge  or  oortail  rights  of  rail- 
road nnder  land  grant. 

Under  Act  July  25,  1866,  granting  lands 
to  a  railroad  with  a  provision  for  the  selec- 
tion of  indemnity  lands  under  the  direction  of 
the  Secretary  of  the  Interior,  the  Secretary 
is  not  clothed  with  any  discretion  o  enlarge 
or  curtail  the  rights  of  the  grantee,  nor  to  sub- 
stitute his  judgment  for  the  will  of  Congress, 
but  is  to  see  that  the  right  of  selection  is  not 
abused,  that  prior  claims  are  not  disturbed, 
that  indemnity  is  not  given  except  for  actual 
losses,  and  that  the  lands  selected  are  subject 
to  selection. 

3.  Public  lands  ^=»81(2, 3)— Railroad  company 
on  filing  proper  selection  of  indemnity  lands 
became  equitable  owner,  and  they  oouid  not 
thereafter  be  withdrawn. 

Under  Act  July  25,  1866,  granting  public 
lands  to  a  railroad,  a  railroad  company,  which 
complied  with  the  act  in  all  respects  and  filed 
a  selection  of  indemnity  lands  subject  to  selec- 
tion in  full  compliance  with  directions  promul- 
gated by  the  Nooretary  of  the  Interior,  and 
based  on  actual  losses,  was  to  be  regarded  as 
inc  equitable  uwuer  of  the  lands  selected,  aua 
such  lands  could  not  thereafter  be  withdrawn 
by  executive  order  for  a  water  power  site, 
especially  where  the  act  authorizing  such  with- 
drawal (Act  June  25,  1910,  c.  421  [Comp.  St 
§§  4523-45251 }  was  comiued  to  ••public  lands," 
a  term  uniformly  regarded  as  not  including 
lands  to  which  ri^^hts  have  attached  and  be- 
come vested  through  full  compliance  with  an 
applicable  land  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Land.  J 


4.  United  States  ^=»  127— Suit  to  restrain  can- 
cellation of  railroad's  selection  of  indemnity 
lands  not  suit  against  United  States. 
A  suit  by  a  railroad  company  to  restrain 
the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  OflSce  from  tuincel- 
ing  a  selection  of  indemnity  lands  under  a  rail- 
road land  grant  because  subsequent  to  the  fil- 
ing of  the  indemnity  list  the  lands  had  been 
withdrawn  by  ezecutiTe  order  was  not  a  suit 
against  the  United  States  without  its  consent, 
but  one  to  restrain  defendants  from  canceling 
such  selection  through  a  mistaken  conception 
of  their  authority,  and  thereby  casting  a  doud 
on  plaintiff's  title. 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Suit  by  the  Central  Pacific  Railway  Com- 
pany against  John  Barton  Payne,  Secretary 
of  the  Interior,  and  others.  A  decree  dis- 
missing the  bill  was  reversed  by  the  Court  of 
Appeals  of  the  District  of  Columbia,  and  an 
injunction  granted  (Central  Pac.  Ry.  Co.  ▼. 
Lane,  46  App.  D.  C.  374,  Ann.  Cas.  1918G, 
1002),  and  defendants  appeal.  Modified  and 
affirmed. 

See,  also,  40  Sup.  Ct  488. 
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*Mr.  Assistant  Attorney  General  Nebeker 
and  Messrs.  Charles  D.  Mahaifie  and  C 
Edward  Wright,  both  of  WashingtiMi,  D.  C, 
for  appellants. 

•231 

^Messrs.  A.  A.  Hoebling,  Jr.,  of  Washington, 
D.  C,  Frank  Tbunen,  of  San  Francisco,  Cal., 
and  a  F.  R.  Ogilby,  of  Washington,  D.  C^ 
for  appellee. 

Mr.  Justice  VAN  DEVANTER  deUvered 
the  opinion  of  the  Court 

This  is  a  suit  to  enjoin  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  Gener- 
al Land  Office  from  canceling  a  selection  of 
indemnity  lands  under  a  railroad  land  grant 
The  trial  court  dismissed  the  bill,  and  the 
Court  of  Appeals  reversed  that  decree  and 
directed  that  an  injunction  issue.  Central 
Pac  Ry.  Co.  v.  Lane,  46  App.  D.  C.  374,  Ann. 
Cas.  1918C,  1002.  An  appeal  under  section 
250,  par.  6,  of  the  Judicial  Code  (Comp.  St. 
§  1227)  brings  the  case  here. 
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*The  allegations  of  the  bill  were  admitted 
by  a  motion  to  dismiss,  upon  which  the  de- 
fendants announced  their  purpose  to  stand; 
and  the  case  as  thus  made  is  as  follows: 

By  the  Act  of  July  25,  1866,  c  242,  14  Stat 
2.^0,  a  grant  of  public  lands  in  California  and 
Oregon  was  made  "for  the  purpose  of  aiding 
in  the  construction"  of  a  line  of  railroad 
from  a  point  In  Sacramento  Valley  to  Port- 
land, "and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  troops,  muni- 
tions of  war  and  public  stores"  over  such 
line.  The  part  of  the  grant  in  California  was 
made  to  the  California  and  Oregon  Railroad 
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Company,  Its  Buccessors  and  assigns,  and  the 
part  in  Oregon  to  another  company.  The 
grant  was  in  present  terms — "there  be,  and 
hereby  Is,  granted" — and  was  of  "every  al- 
ternate section  of  public  land,  not  mineral, 
designated  by  odd  numbers,"  within  desig- 
nated limits  on  each  side  of  the  line.  With 
this  was  coupled  a  provision  that — 

"When  any  of  said  alternate  sections  or 
•parts  of  sections  shall  be  foand  to  have  been 
-granted,  sold,  reserved,  occupied  by  homestead 
'setUers,  pre-empted,  or  otherwise  disposed  of, 
other  lands,  designated  as  aforesaid,  shall  be 
selected  by  said  companies  in  lieu  thereof, 
imder  the  direction  of  the  {Secretary  of  the  In- 
terior, in  alternate  sections  designated  by  odd 
^numbers  as  aforesaid,  nearest  to  and  not  more 
than  ten  miles  beyond  the  limits  of  said  first- 
named  alternate  sections." 

The  line  of  the  road  was  to  be  definitely 
located  by  filing  a  map  with  the  Secretary 
■of  the  Interior;  and  the  work  of  construction 
was  to  be  completed  in  sections  of  twenty 
imiles  within  a  time  named,  which  was  ex- 
tended to  July  1,  1880,  by  an  amendment  of 
June  25,  1868.  15  Stat  80,  c  80.  The  com- 
•pletion  of  each  section  was  to  be  ascertained 
4ind  reiiorted  by  commissioners  appointed  by 
the  President,  whereupon  patents  for  the 
lands  coterminous  therewith  were  to  be  Is- 
sued. The  railroad  was  to  be  and  remain  "a 
public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  of  all  toll  or 

Other  charges"  for  the  transportation  of  *its 
property  or  troops.  An  assent  to  the  act  on 
the  part  of  each  grantee  was  to  be  filed 
within  one  year  after  its  passage. 

The  California  and  Oregon  Railroad  Com- 
{mny  duly  assented  to  the  act,  definitely  lo- 
cated its  part  of  the  line  by  filing  the  re- 
•quired  map,  and  constructed,  completed  and 
equipped  that  part  of  the  railroad  within  the 
•extended  time.  The  completion  was  duly  re- 
ported by  the  commissioners  and  was  recog- 
nized by  the  President.  In  addition,  that 
company  and  its  successors  have  complied 
with  the  act  in  all  other  respects.  The  Cen- 
tral Pacific  Railway  Company,  the  plaintiff, 
became  the  legal  successor  of  that  company 
in  1899,  and  holds  its  rights,  titie  and  inter- 
est under  the  grant.  The  part  of  the  road  in 
Oregon  also  was  completed,  but  that  is  not 
of  present  concern. 

In  the  process  of  adjusting  the  grant  it  has 
developed  that  many  of  the  designated  sec- 
tions in  the  place  limits  were  lost  to  the 
grant  by  reason  of  other  disposals,  home- 
stead settiements  and  pre-emption  claims  an- 
tedating the  definite  location  of  the  line  of 
the  road,  thereby  making  it  necessary  to  re- 
sort to  the  indemnity  limits  to  satisfy  the 
grant  The  present  ascertained  losses 
amount  to  thousands  of  acres,  and  it  is  cer- 
tain that  further  substantial  losses  will  de- 
velop as  the  adjustment  proceeds.  As  yet  it 
is  impossible  to  determine  even  approximate- 
ly the  total  losses,  because  a  material  part 


of  the  grant  is  still  unsurveyed;  and  this 
makes  it  uncertain  whether  all  can  be  made 
good  from  the  lands  available  for  indemnity. 
The  lands  in  question  were  selected  by 
means  of  an  indemnity  list  filed  in  the  local 
land  office  February  24,  1910,  and  the  selec- 
tion was  in  lieu  of  losses  specified  In  the  list 
which  were  actual  and  entitied  the  plaintiff 
to  indemnity.  The  lands  selected  are  In 
the  indemnity  limits  and  admittedly  non- 
mineral,  and  at  the  time  of  selection  were 
such  as  could  be  selected  to  supply  the  losses 
specified.    The  list  was  accompanied  by  the 
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requisite  sustaining  proofs  *and  conformed  In 
all  respects  to  the  regulations  embodying  the 
directions  of  the  Secretary  of  the  Interior 
upon  the  subject  The  plaintiff  paid  the  fees 
collectible  thereon,  and  the  local  land  ofll- 
cers  approved  the  list  and  promptly  forward- 
ed it  and  the  accompanying  proofs  to  the 
General  Land  Office  with  the  usual  certifi- 
cates and  indorsements.  It  remained  pend- 
ing in  that  office  until  January  16,  1915, 
when  the  Commissioner  ordered  its  cancella- 
tion solely  on  the  ground  that  in  the  mean- 
time the  selected  lands  had  been  included  In 
a  temporary  executive  withdrawal  for  a  wa- 
ter power  site  under  the  Act  of  June  25, 1910, 
c.  421,  36  Stat  847  (Comp.  St  H  4523-4525). 
The  plaintiff  appealed  to  the  Secretary  of 
the  Interior,  and  he  affirmed  the  Commis- 
sioner's action.  A  reconsideration  was 
sought  and  denied,  and  the  plaintiff  then 
brought  this  suit 

It  is  not  questioned  that,  had  the  selection 
been  reached  for  consideration  before  the 
withdrawal,  it  would  have  been  the  duty  of 
the  Commissioner  and  the  Secretary  to  ap- 
prove it  and  pass  the  lands  to  patent;  nor 
that,  if  the  withdrawal  be  not  an  obstacle,  it 
still  is  their  duty  to  do  so.  But  it  is  insisted 
that  so  long  as  the  selection  was  without  the 
Secretary's  actual  approval  it  gave  no  right 
as  against  the  government,  and  that  the 
withdrawal  made  while  it  was  as  yet  unap- 
proved became  a  legal  obstacle  to  its  approv- 
al. In  this  there  is  an  obvious  misconception 
of  the  office  and  effect  of  the  selection,  and 
the  misconception  is  particularly  shown  in 
the  brief  for  the  appellants,  where  the  selec- 
tion is  treated  as  only  a  preliminary  land 
application  or  filing.    Counsel  there  say: 


«o 


What  is  the  effect  then  of  the  mere  filing 
of  an  indemnity  selection?  Its  only  effect,  we 
submit,  is  to  give  the  selector  a  preference 
right  to  the  land  as  against  one  tendering  a  fil- 
ing thereafter.' 


It 


Rightly  speaking,  the  selection  is  not  to 
be  likened  to  the  initial  step  of  one  who  wish- 
es to  obtain  the  titie  to  public  land  by  future 
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compliance  with  the  law,  but  rather  *to  the 
concluding  step  of  one  who  by  full  compli- 
ance has  earned  the  right  to  receive  the  titie. 
Referring  to  a  similar  grant  and  the  relative 
obligations  of  the  government  and  the  gran- 
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tee,  it  was  said  in  Burke  v.  Southern  Pacific 
R.  R.  Co.,  234  U.  S.  669,  679,  680,  34  Sup.  Ct 
907,  911  (58  L.  Ed.  1527): 

'*The  act  did  not  follow  the  building  of  the 
road,  but  preceded  it.  Instead  of  giving  a 
gratuitous  reward  for  something  already  done, 
the  act  made  a  proposal  to  the  company  to 
the  effect  that  if  the  latter  would  locate,  con- 
struct and  put  into  operation  a  designated  line 
of  railroad,  patents  would  be  issued  to  the 
company  confirming  in  it  the  right  and  title  to 
the  public  lands  falling  within  the  descriptive 
terms  of  the  grant.  The  purpose  was  to  bring 
about  the  construction  of  the  road,  with  the 
resulting  advantages  to  the  government  and 
the  public,  and  to  that  end  provision  was  made 
for  compensating  the  company,  if  it  should  do 
the  work,  by  patenting  to  it  the  lands  indicated. 
The  company  was  at  liberty  to  accept  or  re- 
ject the  proposal.  It  accepted  in  the  mode 
contemplated  by  the  act,  and  thereby  the  par- 
ties were  brought  into  such  contractual  rela- 
tions that  the  terms  of  the  proposal  became 
obligatory  on  both.  Menotti  v.  Dillon,  167  U. 
S.  703,  721.  And  when,  by  constructing  the 
road  and  putting  it  in  operation,  the  company 
performed  its  part  of  the  contract,  it  became 
entitled  to  performance  by  the  government,  in 
other  words,  it  earned  the  right  to  the  lands 
described." 

And,  speaking  specially  of  the  right  to  in- 
demnity lands  under  such  a  grant,  it  was 
said  In  United  States  v.  Southern  Pacific  R. 
R.  Co.,  223  U.  S.  565,  570,  82  Sup.  Ct  326,  327 
(56  L.  Ed.  553): 

*'What  a  railroad  is  to  be  indemnified  for  may 
be  fixed  as  of  the  moment  of  the  grant,  but 
what  it  may  elect  when  its  right  to  indemnity 
is  determined  depends  on  the  state  of  the  lands 
selected  at  the  moment  of  choice.  Of  course 
the  railroad  is  limited  in  choosing  by  the  terms 
of  the  indemnity  grant,  but  the  so-called  grant 
is  rather  to  be  described  as  a  power.  Ordi- 
narily no  color  of  title  is  gained  until  the  pow- 
er is  exercised.    When  it  is  exercised  in  satis- 
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faction  of  *a  meritorious  claim  which  the  gov- 
ernment created  upon  valuable  consideration 
and  which  it  must  be  taken  to  have  intended  to 
satisfy  (so  far  as  it  may  be  satisfied  within  the 
territorial  limits  laid  down),  it  seems  to  us  that 
lands  within  those  limits  should  not  be  exclud- 
ed simply  because  in  a  different  event  they 
would  have  been  subject  to  a  paramount  claim." 

[1,2]  The  ultimate  obligation  of  the  gov- 
ernment in  respect  of  the  indemnity  lands  is 
on  the  same  plane  as  that  respecting  the 
lands  in  place.  The  only  difference  is  in  the 
mode  of  identification.  Those  in  place  are 
identified  by  filing  the  map  of  definite  loca- 
tion, and  the  indemnity  lands  by  selections 
made  in  lieu  of  losses  In  the  place  limits.  St 
Paul  &  Sioux  City  R.  R.  Co.  v.  Winona  &  St. 
Peter  R.  R.  Co.,  112  U.  S.  720,  731-733, 5  Sup. 
Gt  334,  28  L.  Ed.  872;  Southern  Pacific  R. 
R.  Co.  V.  Bell,  183  U.  S.  675,  687,  22  Sup.  Ct 
232,  46  L.  Ed.  383.  The  selections  are  to  be 
made  by  the  grantee,  not  by  the  Secretary 
of  the  Interior.  True,  the  act  provides  that 
they  shall  be  made  under  the  Secretary's  di- 
rection, but  this  merely  applies  to  them  the 


general  rule,  announced  in  Rev.  Stat  H  4^*- 
453,  2478  (Comp.  St  U  681,  699,  5120),  that 
the  administrative  execution  of  all  public 
land  laws  is  to  be  under  his  "supervision" 
and  "direction."  Catholic  Bishop  of  Nes- 
qually  y.  Gibbon,  158  U.  S.  155,  166,  15  Sup. 
Ct  779,  39  L.  Ed.  931.  Its  purpose  Is  to  make 
sure  that,  in  accord  with  that  power  of  su- 
pervision and  direction,  he  is  to  see  to  it  that 
the  right  of  selection  is  not  abused,  that 
claims  arising  out  of  prior  settlement  and 
the  like  are  not  disturbed,  that  no  Indemnity 
is  given  except  for  actual  losses  of  the  clas& 
Intended,  and  that  the  lands  selected  are 
such  as  are  subject  to  selection.  But  of 
course  It  does  not  clothe  him  with  any  dis- 
cretion to  enlarge  or  curtail  the  rights  of  the 
grantee,  nor  to  substitute  his  Judgment  for 
the  will  of  Congress  as  manifested  In  the 
granting  act.    Cornelius  v.  Kessel,  128  U.  S. 

456,  461,  9  Sup.  Ct.  122,  32  L.  Ed.  482;  Or- 
chard V.  Alexander,  157  U.  S.  372,  383,  15 
Sup.  Ct  635,  39  L.  Ed.  737;  Williams  v. 
United  States,  138  U.  S.  514,  524,  11  Sup.  Ct 

457,  34  L.  Ed.  1026 ;  Daniels  v.  Wagner,  237 
U.  S.  547,  557-561,  35  Sup.  Ct  740.  59  L.  Ed. 
1102,  L.  R.  A.  1916A,  1116,  Ann.  Cas.  1917A^ 
40;  Northern  Pacific  Ry.  Co.  t.  McComas,. 
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*250  U.  S.  387,  392-393,  39  Sup.  Ct  546,  63  Fa 

Ed.  1049.  The  cases  dted  as  making  for  a 
different  conclusion  respecting  the  Secre- 
tary's discretion  were  examined,  and  that 
view  of  them  rejected  in  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  380,  388,  31  Sup.  Ct  300,  65 
U  Ed.  258.  and  Daniels  v.  Wagner,  237  U. 
S.  547,  567-561,  35  Sup.  Ct  740,  59  L.  Ed. 
1102,  L.  R.  A.  1916A,  1116,  Ann.  Cas.  1917A» 
40.  In  the  Weyerhaeuser  Case  it  was  held 
that  the  authority  conferred  on  the  Secre- 
tary respecting  the  selection  of  indemnity 
lands  "InYolved  not  only  the  power  but  im- 
plied the  duty  to  determine  the  lawfulness  of 
the  selections  as  of  the  time  when  the  exer^ 
tlon  of  the  authority  was  Invoked  by  the 
lawful  filling  of  the  list  of  selections." 

[31  As  before  shown,  this  Indemnity  selec> 
tlon  was  made  in  full  compliance  with  the 
directions  promulgated  by  the  Secretary,  was 
of  lands  subject  to  selection,  and  was  based 
on  actual  losses  in  the  place  limits  adequate 
to  sustain  It.  The  railroad  then  had  been 
constructed  and  equipped  as  required  by  the 
granting  act,  and  nothing  remained  to  be 
done  by  the  grantee  or  Its  successor  to  ful- 
"fill  the  conditions  of  the  grant  and  perfect 
the  right  to  a  patent.  The  rule  applicable 
In  such  a  situation  is  that — 

"A  person  who  complies  with  all  the  requi- 
sites necessary  to  entitle  him  to  a  patent  in 
a  particular  lot  or  tract  is  to  be  regarded  as 
the  equitable  owner  thereof."  Wirth  v.  Bran- 
son, 98  U.  S.  118,  121  (25  L.  Ed.  86);  Benson 
Mining  Co.  v.  Alta  Mining  Co.,  145  U.  ISb  428. 
432,  12  Sup.  Ct  877,  36  L.  Ed.  762. 

This  rule  has  been  applied  and  enforced 
where  the  Secretary  through  an  error  of  law 
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declined  to  approTe  and  give  effect  to  lawful 
selections  and  certified  the  lands  for  the  use 
of  another  claimant,  the  court  saying  that 
the  Secretary  could  not  thus  deprive  the  se- 
lecting company  of  "rights  which  became 
vested  by  its  selection  of  those  lands."  St 
Paul  &  Sioux  City  R.  R.  Co.  v.  Winona  &  St. 
Peter  R.  R.  Co.,  112  U.  S.  720,  5  Sup.  Ct  334, 
28  L.  Ed.  872. 

The  act  under  which  the  subsequent  power 
site  withdrawal  was  made  is  confined  to 
'public  lands,"  a  term  uniformly  regarded  as 
not  including  lands  to  which  rights  have  at- 
tached and  become  vested  through  full  com- 
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pliance  *with  an  applicable  land  law.  New- 
hall  V.  Sanger,  02  U.  S.  761,  763,  23  L.  Ed. 
769;  Minnesota  v.  Hitchcock,  185  U.  S.  373, 
891,  22  Sup.  Ct  650,  46  L.  Ed.  954;  United 
States  V.  Ilemmer,  241  U.  S.  379,  385,  386,  36 
Sup.  Ct  659,  60  L.  Ed.  1055.  Besides,  to  ap- 
ply the  act  to  the  lands  in  question,  lawfully 
earned  and  selected  as  they  were,  would 
work  such  an  interference  with  private  rights 
as  plainly  to  require  that  it  be  construed  as 
not  including  thenu  Wilcox  v.  Jackson,  13 
Pet  498,  513,  10  L.  Ed.  264 ;  Lytle  v.  Arkan- 
sas, 9  How.  314,  333,  335, 13  L.  Ed.  153 ;  Sink- 
ing Fund  Cases,  99  U.  S.  700,  718,  719,  25  U 
Ed.  496;  United  States  y.  Jin  Fuey  Moy.  241 


U.  S.  394,  400,  36  Sup.  Ct  658,  60  L.  Ed.  1061» 
Ann.  Cas.  1917D,  854. 

[41  We  are  asked  to  say  that  this  is  a  suit 
against  the  United  States,  and  therefore  not 
maintainable  without  its  consent,  but  we- 
think  the  suit  is  one  to  restrain  the  appel- 
lants from  canceling  a  valid  indenmity  se- 
lection through  a  mistaken  conception  or 
their  authority,  and  thereby  casting  a  cloud- 
on  the  plaintiff's  title.  Ballinger  v.  Frosty 
216  U.  S.  240,  30  Sup.  Ct  338,  54  L.  Ed.  464; 
Philadelphia  Co.  v.  Stimson,  223  U.  S.  605, 
619,  620,  32  Sup.  Ct  340,  56  L.  Ed.  570 ;  Lane^ 
V.  Watts,  234  U.  S.  525,  540,  34  Sup.  Ct  965, 
58  L.  Ed.  1440. 

Our  conclusion  is  that  in  giving  effect  to- 
the  withdrawal  as  against  the  prior  selec- 
tion, which  admittedly  was  valid  when  made, 
the  appellants  departed  from  a  plain  offi- 
cial duty,  and  that  to  avoid  the  resulting  In- 
Jury  to  the  plaintiff,  for  which  no  other  rem- 
edy is  available,  an  injunction  should  issue, 
directing  a  disposal  of  the  selection  on  its- 
merits  unaffected  by  the  withdrawal.  Such 
an  injunction,  we  think,  is  better  suited  to 
the  occasion  than  that  indicated  by  the  Court 
of  Appeals.  In  other  respects  the  decree  or 
that  court  is 

Affirmed* 
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No.  — — ,  original.  Ex  parte  In  the  matter  of 
LINCOLN  GAS  &  ELECTRIC  LIGHT  COM- 
PANY, petitioner.  Jan.  24,  1921.  See,  also, 
41  Sup.  Ct.  321.  Messrs.  Robert  A.  Brown, 
of  St.  Joseph,  Mo.,  and  Maxwell  V.  Beghtol, 
of  Lincoln,  Neb.,  for  petitioner.  Motion  for 
leave  to  file  petition  for  a  writ  of  mandamus 
herein  submitted  by  Mr.  Robert  A.  Brown  and 
Mr.  Maxwell  V.  Beghtol  for  the  petitioner. 


No.  — t  originaL  Bz  parte  in  the  matter  of 
MATTHEW  ADDY  STEAMSHIP  &  COM- 
MERCE  CORPORATION,  petitioner.  Jan.  24, 
1921.  See,  also,  41  Sup.  Ct.  321.  Mr.  Ashby 
Williams,  of  Washington,  D.  C,  for  petitioner. 
Motion  for  leave  to  file  a  petition  for  writ  of 
mandamus  herein  submitted  by  Mr.  Ashby  Wil- 
liams in  behalf  of  counsel  for  the  petitioner. 


No.  — t  original.  Ex  parte  in  the  matter  of 
the  NATIONAL  PARK  BANK  OP  NEW 
YORK,  petitioner.  Jan.  24,  1921.  For  opin- 
ion below,  see  261  Fed.  817.  Motion  for  leave 
to  file  petition  for  a  writ  of  mandamus  herein 
granted,  and  a  rule  to  show  cause  awarded  re- 
turnable Monday,  February  28,  next. 


(254  U.  8.  e08> 

No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  ▼.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America,, 
intervenor.  Jan.  24,  1921.  See,  also,  41  Sup. 
Ct  2ia  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  State  of  Oklahoma.  Messrs. 
C.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
Bullington  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  State  of  Texas.  Order. 
The  motion  of  the  Sinclair  Oil  and  Oas  Com- 
pany,  filed  herein  on  December  20,  1920,  for 
an  order  to  require  Frederic  A.  Delano,  Esq., 
receiver,  to  refund  to  it  one-sixteenth  (^/le)  of 
the  proceeds  of  the  oil  produced  from  certain 
premises  in  said  motion  described  and  hereto- 
fore deposited  with  said  receiver  pursuant  to 
the  order  of  this  court,  together  with  the  in- 
terest collected  thereon  by  said  receiver,  and' 
to  require  said  receiver  to  surrender  and  pay 
to  said  Sinclair  Oil  and  Gas  Company  one- 
sixteenth  (i/ie)  of  the  oil  or  the  proceeds 
thereof  delivered  to  said  receiver  since  the  16th 
day  of  October,  1920,  ia  hereby  denied,  without 
prejudice. 


(264  U.  S.  608) 
No.  28,   original.    The  STATE   OF  OKLA- 
HOMA,  complainant,  v.  Th%  STATE  OF  TEX- 
AS, defendant;   the  United  States  of  America^. 
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intervenoT.  Jan.  24,  1921.  See,  also,  254  U. 
S.  603,  41  Sup.  Ct.  317,  65  L.  Ed.  — .  Mr.  S. 
P.  Freeliner,  of  Oklahoma  City,  Okl.«  for  the 
State  of  Oklahoma.  Messrs.  C.  W.  Taylor,  of 
Austin,  Tex.,  and  Orville  BuUington  and  A.  H. 
Carrigan,  both  of  Wichita  Falls,  Tex.,  for  the 
State  of  Texas.  Order.  The  petition  of  the 
Oklahoma  Petroleum  and  Gasoline  Company, 
filed  herein  on  December  20,  1920,  for  an  or- 
der requiring  Frederic  A.  Delano,  Esq.,  re- 
ceiver, to  file  a  statement  of  expenses  Incurred 
by  him  from  May  16,  1920,  to  July  1,  1920,  in 
operating  certain  weUs  designated  in  said  peti- 
tion, and  requiring  said  receiver  to  pay  to  said 
c(»npany  the  proceeds  of  one-sixteenth  (Vie) 
of  the  oil  produced  from  said  wells  from  April 
1, 1920,  to  November  15,  1920,  and  the  interest 
collected  by  said  receiver  upon  said  proceeds, 
and  requiring  said  receiver  to  refund  to  said 
company  one-third  (%)  of  the  three-sixteenths 
C/ie)  of  the  proceeds  of  the  oil  from  said 
wells  paid  to  said  receiver  since  November  16, 
1920,  and  that  said  company  be  not  required 
hereafter  to  pay  to  said  receiver  more  than 
two-sixteenths  (s/i«)  of  the  oil  and  gas  pro- 
duced from  said  wells,  and  for  other  relief,  is 
hereby  denied,  without  prejudice. 


<2S4  U.  8.  604) 

No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America, 
intervener.  Jan.  24, 1921.  See,  also,  254  U.  S. 
<503.  41  Sup.  Ct.  317,  65  L.  Ed.  — .  Mr.  S.  P. 
Freeling,  of  Oklahoma  City,  OkL,  for  the  State 
•of  Oklahoma.  Messrs.  C.  W.  Taylor,  of  Aus- 
tin, Tex.,  and  Orville  Bullington,  and  A.  H. 
•Carrigan,  both  of  Wichita  Falls,  Tex.,  for  the 
State  of  Texas.  Order.  The  motion  of  C.  J. 
Benson,  William  Murdock,  and  James  R.  Arm- 
strong, filed  herein  December  20,  1920,  for  an 
order  requiring  Frederic  A.  Delano,  Esq.,  re- 
•ceiver,  to  file  an  inventory  of  certain  material 
and  equipment  purchased  by  hiim  and  paid  for 
out  of  the  proceeds  of  the  oil  produced  by  him 
from  certain  premises  in  said  motion  described, 
4ind  to  account  for  the  value  thereof;  and  re- 
quiring said  receiver  to  file  forthwith  an  item- 
ized statement  of  moneys  charged  by  him 
against  certain  wells  and  a  statement  of  all 
sums  of  money  realized  by  him  from  certain 
wells,  and  for  other  relief,  as  in  said  motion 
specified,  is  hereby  denied  without  prejudice. 


(254  U.  8.  604) 

No.  23,   original.    The   STATE   OF   OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;   the  United  States  of  America, 
intervener.    Jan.  24,  1921.    See,  also,  254  U. 
S.  604,  41  Sup.  Ct.  318,  65  L.  Ed.  —     Mr  S. 
P.   Freeling,  of  Oklahoma  City,  Okl.,  for  the 
■  State  of  Oklahoma.    Messrs.  C.  W.  Taylor,  of 
Austin,  Tex.,  and  Orviile  Bullington  and  A.  H. 
Carrigan,  both  of  Wichita  Falls,  Tex.,  for  the 
State  of  Texas.    Order.    Upon  consideration  of 
the  motion  of  Southwest  Petroleum  Company, 
filed  herein  January  3,  1921,  for  an  order  di- 
recting   Frederic    A.    Delano,    Esq.,    receiver 
herein,  to  return  to.  said  company  pursuant  to 
^he  order  of  June  7,  1920,  a  certain  well  known 


as  receiver's  well  No.  one  hundred  and  eighty 
(180),  together  with  the  land  appurtenant 
thereto  and  the  structures,  equipment,  and  ma- 
terial pertaining  to  said  well,  and  the  response 
of  the  receiver  to  said  motion  filed  January  5, 
1921,  and  the  response  of  the  United  States 
filed  January  22,  1921.  It  is  ordered  that  said 
receiver  do  return  to  said  Southwest  Petroleum 
Company  said  well  No.  one  hundred  and  eighty 
(180),  which  lies  south  of  the  south  edge  of  the 
sand  bed  of  the  Red  River  as  It  was  on  the  1st 
day  of  April,  1920  (marked  generally  by  the 
border  line  of  vegetation  along  the  edge  of  the 
flood  plain),  together  with  the  land  appurtenant 
thereto  lying  to  the  south  of  the  south  edge  of 
the  sand  bed  of  said  river,  and  the  structures, 
equipment,  and  material  pertaining  to  said  well, 
and  the  net  proceeds  of  the  production  thereof 
that  have  come  to  the  hands  of  said  receiver, 
less  operating  expenses  and  reservations,  upon 
terms  that  said  Southwest  Petroleum  Company 
comply  with  the  provisions  contained  in  the  or- 
der of  this  court  made  June  7,  1920,  respecting 
the  return  of  certain  lands  lying  south  of  the 
south  edge  of  the  sand  bed  of  said  river  whidi 
were  on  the  Ist  day  of  April,  1920,  in  the  pos- 
session of  persons  claiming  nnder  patents  from 
the  State  of  Texas,  and  not  included  In  the 
river  bed  lands  as  in  said  order  defined. 


No.  23,  original  The  STATE  OF  OKLA- 
HOMA,  complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America, 
intervenor.  Jan.  24,  1921.  See,  alao,  254  U.  S. 
604,  41  Sup.  Ct.  318,  65  L.  Ed.  — .  Mr.  S.  P. 
Freeling,  of  Oklahoma  CHty,  Okl.,  for  the  State 
of  Oklahoma.  Messrs.  C.  W.  Taylor,  of  Aus- 
tin, Tex.,  and  Orville  Bullington  and  A.  H. 
Carrigan,  both  of  Wichita  Falls,  Tez.,  for  the 
State  of  Texas.  Leave  granted  to  submit  re- 
sponse of  the  United  States  to  the  motion  of 
the  Southwest  Petroleum  Company  for  the  re- 
turn of  receiver's  well  No.  180,  and  the  appur- 
tenants, and  response  of  the  United  States  to 
the  motion  of  the  Sinclair  Oil  &  Gas  Company 
to  be  relieved  of  the  payment  of  any  of  the 
general  expenses  and  costs  of  the  receivership, 
etc,  on  motion  of  Mr.  Solicitor  Ckneral  Frier- 
son  for  the  United  States. 


No.  23,  original.  The  STATE  OF  OKLA- 
HOMA,  complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America, 
intervenor.  Jan.  24,  1921.  See,  also,  41  Sup. 
Ct  31&  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  State  of  Oklahoma.  Messrs. 
C.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
Bullington  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  State  of  Texas.  Motion 
of  General  Oil  Ompany  to  set  aside,  amend, 
and  change  decree  dated  December  6,  1920, 
submitted  by  Mr.  K.  C.  Barkley  in  that  behalf, 
with  leave  to  Mr.  John  S.  Flannery,  of  counael 
for  the  receiver,  to  file  brief  in  opposition  on 
or  before  Friday  next. 


No.  23,   original.    The   STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;   the  United  States  of  America, 
intervenor.     Jan.  24,  1921.     See,  also,  41  Sup. 
1  Ct.  318.    Mr.  S.  P.  Freeling,  of  Oklahoma  City, 
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Okl.,  for  the  State  of  Oklahoma.  Messrs.  0. 
W.  Taylor,  of  Austin,  Tex.,  and  Orville  Bui- 
lington  and  A.  H.  Garrigan,  both  of  Wichita 
Falls,  Tex.,  for  the  State  of  Texas.  Motion 
of  National  Petroleum  &  Refininir  Company  for 
the  return  of  patented  lands  submitted  by  Mr. 
K.  C.  Barkley  in  that  behalf,  with  leave  to 
Mr.  John  S.  Flannery,  of  counsel  for  receiver, 
to  file  brief  in  opposition  on  or  before  Friday 
next. 


No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America, 
intervener.  Jan.  24,  1921.  See,  also,  41  Sup. 
Ct.  318.  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  State  of  Oklahoma.  Messrs. 
O.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
BuUington,  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  State  of  Texas.  Mo- 
tion of  T.  P.  Roberto  and  A.  H.  Britain  to 
require  the  receiver  to  return  certain  patented 
lands  submitted  by  Bir.  A.  H.  Carrigan  in  that 
behalf,  with  leave  to  Mr.  John  S.  Flannery, 
of  counsel  for  receiver,  to  file  brief  in  opposi- 
tion on  or  before  Friday  next. 


No.  28,  original  The  STATE  OF  OKLA- 
HOMA, complainant,  y.  The  STATE  OF  TEX- 
AS, defendant;  the  United  States  of  America* 
intervenor.  Jan.  24,  1021.  See,  also,  41  Sup. 
Ct  319.  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  State  of  Oklahoma.  Messrs. 
0.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
BuUington  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  state  of  Texas.  Motion 
of  T.  P.  Roberto  and  A.  H.  Britain  to  require 
the  receiver  to  account  and  pay  to  them  twenty 
thousand  dollars  and  interest,  submitted  by 
Mr.  A.  H.  Carrigan  in  that  behalf,  with  leave 
to  Mr.  John  S.  Flannery,  of  counsel  for  re- 
ceiver, to  file  brief  in  exposition  on  or  before 
Friday  next 


No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant  ▼.  The  STATE  OF  TEX- 
A8b  defendant;  the  United  Stotes  of  America, 
intervenor.  Jan.  24,  1921.  See,  also,  41  Sup. 
Ct  819.  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  Stote  of  Oklahoma.  Messrs. 
C.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
BuUington  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  State  of  Texas.  Mo- 
tion of  Continental  Oil  Company  for  leave  to 
intervene  submitted  by  Mr.  Seth  Shepard  in 
that  behalf,  with  leave  to  Mr.  John  S.  Flan- 
nery, of  counsel  for  receiver,  to  file  brief  in 
opposition  on  or  before  Friday  next 


No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  the  United  Stotes  of  America, 
intervenor.  Jan.  24,  1921.  See,  also,  41  Sup. 
Ct  319.  Mr.  S.  P.  Freeling,  of  Oklahoma 
City,  Okl.,  for  the  State  of  Oklahoma.  Messrs. 
C.  W.  Taylor,  of  Austin,  Tex.,  and  Orville 
BuUington  and  A.  H.  Carrigan,  both  of  Wich- 
ita Falls,  Tex.,  for  the  State  of  Texas.  Mo- 
tion of  Continentol  Oil  Company  for  direction 


to  the  receiver  with  reference  to  the  protection 
of  land  claimed  by  said  company  against  drain- 
age through  wells  on  adjacent  land,  submitted 
by  Mr.  Seth  Shepard  In  behalf  of  counsel,  with 
leave  to  Mr.  John  S.  Flannery,  of  counsel  for 
receiver,  to  file  brief  in  opposition  on  or  before 
Friday  next 


(254  U.  8.  619) 

No.  146.  Charles  S.  SICKEL,  plaintiff  in 
error,  ▼.  The  COMMONWEALTH  OF  VIR- 
GINIA. Jan.  24,  1921.  In  error  to  the  Su- 
preme Court  of  Appeals  of  the  State  of  Vir- 
ginia. For  opinions  below,  see  124  Va.  821,  97 
S.  E.  783,  99  S.  E.  678.  Mr.  David  H.  Leake, 
of  Richmond,  Va.,  for  plaintiff  in  error.  Mr. 
J.  D.  Hank,  Jr.,  of  Richmond,  Va.,  for  the 
Commonwealth  of  Virginia. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  authority  of  Murdock  v.  City  of 
Memphis,  20  Wall.  690,  22  L.  Ed.  429;  Ross  v. 
Oregon,  227  U.  S.  150,  164,  33  Sup.  Ct  220, 
57  L.  Ed.  458,  Ann.  Cas.  1914C,  224;  Southern 
Pacific  Co.  V.  Schuyler,  227  U.  S.  601,  610,  33 
Sup.  Ct  277,  67  L.  Ed.  662,  43  L.  R.  A.  (N.  S.) 
901;  Enterprise  Irrigation  District  v.  CanaJ 
Co.,  248  U.  S.  167,  164,  87  Sup.  Ct  818,  61 
L.  Ed.  644. 

(254  U.  8.  820) 

No.  160.  Louis  F.  NAGEL,  plaintiff  in  er- 
ror. ▼.  The  STATE  OF  IOWA.  Jan.  24,  1921. 
In  error  to  the  Supreme  Court  of  the  State  of 
Iowa.  For  opinion  below,  see  State  v.  Nagel, 
186  Iowa,  1038, 170  N.  W.  289.  Mr.  W.  D.  Mfl- 
ligan,  of  Guthrie  Center,  Iowa,  for  plaintiff  in* 
error.  Messrs.  Charles  W.  Lyon,  Horace  M. 
Havner  and  Freeman  C.  Davidson,  all  of  Des- 
Motnes,  Iowa,  for  the  State  of  Iowa. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  authority  of  section  237  of  the 
Judicial  Code  (Act  March  8,  1911,  c.  281,  86> 
Stat  1166)  as  amended  by  the  act  of  Septem- 
ber 6,  1916,  c.  448,  I  2,  89  Stat  726  (Comp. 
St  I  1214);  Jett  Brothers  Distilling  Co.  v. 
City  of  Carrollton,  262  U.  S.  1,  40  Sup.  Ct 
256,  64  L.  Ed.  421. 


(254  U.  8.  620) 

No.  160.  Maggie  HARJO,  appellant  v.  W. 
A.  KUNKLE,  Prairie  Oil  &  Gas  Company  et 
al.  Jan.  24,  1921.  Appeal  from  the  United- 
States  Circuit  Court  of  Appeals  for  the  Eighth' 
Circuit.  For  opinion  below,  see  Barnett  v. 
Kunkle,  256  Fed.  644,  168  C.  C.  A.  38.  Mr. 
Lewis  C.  Lawson,  of  Holdenville,  Okl.,  for  ap- 
pellant 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  authority  of  Farrell  v.  O'Brien,. 
199  U.  S.  89,  100,  25  Sup.  Ct.  727,  60  L.  Ed. 
101;  Empire  State-Idaho  Mining  Co.  v.  EEan- 
ley.  205  U.  S.  225,  232,  27  Sup.  Ct  476,  61  L. 
Ed.  779;  Goodrich  v.  Ferris,  214  U.  S.  71,  79, 
29  Sup.  Ct  580,  63  L.  Ed.  914;  Toop  ▼.  Ulysses 
Land  Co.,  237  U.  S.  580,  583,  35  Sup.  Ct.  739, 
59  L.  Ed.  1127;  United  Surety  Co.  v.  American 
Fruit  Product  Co.,  238  U.  S.  140,  142,  35  Sup. 
Ct  828,  59  L.  Ed.  1238;  Sugarman  v.  United 
States,  249  U.  S.  182,  184,  39  Sup.  Ct  191,  63 
L.  Ed.  660;  Berkman  ▼.  United  States,  250  U. 
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S.  114,  118,  89  Sup.  Ct  411,  63  L.  Ed.  877; 
Piedmont  Power  &  Light  CJo.  v.  Town  of  Gra- 
hnm,  253  U.  S.  193,  40  Sup.  Ct  453,  64  L.  Ed. 
855. 


<2&4  U.  8.  620) 

No.  163.  The  GREAT  NORTHERN  RAIL- 
WAY COMPANY,  plaintiff  in  error,  v.  The 
€ITY  OF  MINNEAPOLIS.  Jan.  24,  1921.  In 
«rror  to  the  Supreme  Court  of  the  State  of 
Minnesota.  For  opinion  below,  see  142  Minn. 
308,  172  N.  W.  135.  Messrs.  B.  C.  lindley 
and  M.  L.  Countryman,  both  of  St.  Paul,  Minn., 
and  J.  O.  P.  Wheelwright,  of  Minneapolis, 
Minn.,  for  plaintiff  in  error.  Mr.  Charles  D. 
-Gould,  of  Minneapolis,  Minn.,  for  defendant  in 
-error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  authority  of  section  237  of  the 
Judicial  Code  as  amended  by  the  act  of  Sep- 
tember 6,  1016,  c.  448,  section  2,  39  SUt  726; 
Jett  Bros.  Distilling  Co.  v.  City  of  Carrollton, 
252  U.  S.  1,  40  Sup.  Ct.  255,  64  L.  Ed.  421. 


•<254  U.  8.  621) 

No.  170.  SANGER  BROS.,  a  copartnership, 
etc,  plaintiffs  in  error,  ▼.  Emily  Hunsucker 
et  al.  Jan.  24,  1921.  In  error  to  the  Court 
of  Civil  Appeals,  Second  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas.  For  opinion  be- 
low, see  212  S.  W.  514.  Mr.  Henry  0.  Coke, 
of  Dallas,  Tez.,  for  plaintiffs  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  authority  of  section  237  of  the 
Judicial  Code  (Act  March  8,  1911,  c.  231,  36 
Stat  1156)  as  amended  by  the  act  of  Sep- 
tember 6,  1916,  c  448,  S  2,  39  Stat  726  (Comp. 
St  I  1214);  Jett  Brothers  Distilling  Co.  v. 
City  of  Carrollton,  252  U.  S.  1,  40  Sup.  Ct.  255, 
-64  L.  Ed.  421. 

No.  259.  VIRGINIA  TRUST  COMPANY  et 
al.,  executors,  etc.,  plaintiffs  in  error,  v.  The 
COMMONWEALTH  OF  VIRGINIA  et  al. 
Jan.  24,  1921.  For  opinion  below,  see  Rixey's 
Ex'rs  V.  Commonwealth.  125  Va.  337,  99  S.  B. 
573,  101  S.  E.  404.  Mr.  John  S.  Barbour,  of 
Fairfax,  Va.,  for  plaintiffs  in  error.  Mr.  J.  D. 
Hank,  Jr.,  of  Richmond,  Va.,  for  the  Common- 
wealth of  Virginia.  Motion  for  a  writ  of  cer- 
tiorari on  suggestion  of  diminution  of  the  rec- 
ord  granted.  See,  also,  255  U.  S.  561,  41  Sup. 
Ct  322.  65  L.  Ed.  — . 

(254  U.  S.  667) 

No.  586.  Alexander  NEW  and  Henry  C. 
Ferris,  receivers,  etc.,  petitioners,  y.  Effie  MC- 
MILLAN, administratrix,  etc.  Jan.  24,  1921. 
For  opinion  below,  see  101  Pac.  160.  Messrs. 
Arthur  Miller,  of  Kansas  City,  Mo.,  Edward  R. 
Jones  and  Ephraira  H.  Foster,  both  of  Musko- 
kee,  Okl.,  for  petitioners.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State 
•of  Oklahoma  denied. 


No.  605.    Arthur    J.    DAHN,    petitioner,    ▼. 
'Walker  D.  HINES,  Director  General  of  Rail- 
roads  of   the  United   Stotes.     Jan.  24.   1921. 
See,  also,  254  U.  S.  627,  41  Sup.  Ct  147,  65  L. 
Kd.  -!-.     Mr.  Walter  C.  Clephane.  of  Wash- 
ington, D.  C,  for  the  motion.     Substitution  of 
.John   Barton   Payne,   as  Director   General   of 
Jiailroada,  in  place  of  Walker  D.  Hines,  resign- 


ed, as  the  party  respondent  herein,  ordered,  on 
motion  of  Mr,  Walter  C.  Clephane  in  that  be- 
half. 


(254  U.  8.  667) 

No.  629.  William  R.  CASTLE  et  al.,  trus- 
tees, etc.,  petitioners,  ▼.  Julia  White  CASTLE. 
Jan.  24,  1921.  On  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  For  opinion  below,  see  267 
Fed.  521.  See,  also,  254  U.  S.  628,  41  Sup. 
Ct  148,  65  L.  Bd.  — .  Mr.  A.  G.  M.  Robertson, 
of  Honolulu,  Hawaii  (Robertson,  Castle  &  Ol- 
son, of  Honolulu,  Hawaii,  of  counsel),  for  peti- 
tioners. Dismissed,  with  costs,  on  motion  of 
counsel  for  petitioners. 


(254  U.  8.  m) 

No.  647.  John  W.  SEAMAN  et  al.,  appel- 
lants, v.  Samuel  W.  ADLER.  Jan.  24,  1921. 
Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  For  opin- 
ion below,  see  Adler  y.  Seaman,  266  Fed.  828. 
See,  also,  254  U.  S.  665,  41  Sup.  Ct  218»  66  L. 
Ed.  — .  Messrs.  Ephrim  Caplan,  of  St  Louis, 
Mo.,  and  Wm.  J.  Hughes,  of  Washington,  D. 
C,  for  petitioners.  Mr.  Edw.  W.  Foristel,  of 
St  Louis,  Mo.,  for  respondent 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  authority  of  Hull  ▼.  Burr, 
234  U.  S.  712,  720,  84  Sup.  Ct  892,  68  L.  Bd. 
1557;  St  Anthony's  Church  y.  Pennsylyania 
R.  B.  Co.,  237  U.  S.  675,  677,  36  Sup.  Ct 
729,  69  L.  Ed.  1119;  Louisyille  &  NashyiUe  R. 
R.  Co.  y.  Western  Union  Telegraph  Co.,  287 
U.  S.  300,  802,  35  Sup.  Ct  696.  59  L.  Bd.  966; 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  y. 
Yurkonis,  238  U.  S.  439,  444,  35  Sup.  Ct  902, 
69  L.  Bd.  1397. 


(S4  U.  8.  667) 

No.  666.  EOEOMO  STEEL  &  WIRE  COM- 
PANY, petitioner,  v.  The  REPUBLIC  OF 
FRANCE.  Jan.  24,  1921.  For  opinion  below, 
see  268  Fed.  917.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seyenth  Circuit  denied. 

(254  U.  8.  C28) 

No.  672.  CARLISLE  PACKING  COM- 
PANY, petitioner,  v.  Ole  SANDANGER.  Jan. 
24,  1921.  For  opinion  below,  see  Sandanger 
y.  Carlisle  Packing  Co.,  192  Pac.  1005.  Peti- 
tion for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Washington  granted. 


(2S5  U.  8.  177) 

No.  181.  The  STATE  OF  KANSAS  on  the 
relation  of  Richard  J.  HOPKINS,  Attorney 
General,  et  al.,  appellants,  v.  WICHITA  NAT- 
URAL GAS  COMPANY  et  al.  Jan.  26,  1921. 
Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Kansas.  Messrs.  F. 
S.  Jackson  and  Richard  J.  Hopkins,  both  of 
Topeka,  Kan.,  for  appellants.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appellants. 


(S65  U.  8.  SIS) 

No.  110.  YEE  BOW,  plaintiff  in  error,  y. 
The  CITY  OF  CLEVELAND  et  aL  Jan.  27, 
1921.  For  opinion  below,  see  99  Ohio  St  269, 
124  N.  B.  132.    Messrs.  John  J.  Sulliyan  and 
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John  A.  Cline,  both  of  Cleyelaod,  Ohio,  for 
plaintiff  in  error.  Mr.  Alfred  Glum,  of  Cleve- 
land, Ohio,  for  defendant  in  error.  In  error  to 
the  Supreme  Court  of  the  Stat«  of  Ohio.  Dis- 
missed,  per  stipulation. 


(28S  U.  8.  678) 

No.  193.  Rose  HANSEN,  administratrix, 
etc.,  petitioner,  v.  NEW  YORE  CENTRAL  & 
HUDSON  RIVER  RAILROAD  COMPANY. 
Jan.  27,  1921.  On  petition  for  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Hudson  Coun- 
ty, State  of  New  Jersey.  For  opinion  below, 
see  93  N.  J.  Law,  464,  107  Atl.  601.  Mr.  Al- 
exander Simpson,  of  Jersey  City,  N.  J.,  for  pe- 
titioner.   Dismissed  for  want  of  prosecution. 


No.  636.  ST.  LOUIS-SAN  FRANCISCO 
RAILWAY  COMPANY,  appellant,  ▼.  George 
H.  MIDDELKAMP,  State  Treasurer,  etc.  Jan. 
28,  1921.  Mr.  S.  F.  Taliaferro,  of  Washington. 
D.  C,  for  the  motion*  Substitution  of  Larenzo 
D.  Thompson,  as  State  treasurer,  and  Jesse  W. 
Barrett,  as  attorney  general,  as  parties  ap- 
pellees herein,  ordered,  on  motion  of  Mr.  S.  F. 
Taliaferro  in  that  behalf. 


No.  — ,  Original.  Ex  parte  in  the  matter  of 
MATTHEW  ADDY  STEAMSHIP  &  COM- 
MERCE CORPORATION,  petitioner.  Jan.  31, 
1921.  See,  also,  41  Sup.  Ct  817.  Motion  for 
leave  to  file  petition  for  writ  of  mandamus 
herein  granted,  and  rule  to  show  cause  award- 
ed returnable  on  Monday,  March  14,  next. 


No.  — ^,  Original.  Ex  parte  in  the  matter  of 
LINCOLN  OAS  &  ELECTRIC  COMPANY, 
petitioner.  Jan.  31,  1921.  See,  also,  41  Sup. 
Ct.  317.  Motion  for  leave  to  file  petition  for 
writ  of  mandamus  herein  granted,  and  rule  to 
show  cause  awarded  returnable  on  Monday, 
March  14,  next. 


(266  U.  8.  678) 

No.  2.  EASTMAN  KODAK  COMPANY  et 
al.,  appellants,  v.  The  UNITED  STATES  of 
America.  Jan.  81, 1921.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  West- 
ern restrict  of  New  YorlL.  For  opinions  be- 
low, see  United  States  v.  Eastman  Kodak  Co., 
226  Fed.  62;  Id.,  230  Fed.  522.  Messrs.  John 
G.  Milbum,  William  S.  Gregg,  and  James  J. 
Kennedy,  all  of  New  Yorlc  City,  for  appellants. 
The  Attorney  General,  for  the  United  States. 
Dismissed,  on  motion  of  counsel  for  the  appel- 
lants, and  mandate  granted. 


086  U.  8.  660) 

No.  154.  Ben  B.  LINDSEY,  plaintiff  in  er- 
ror, ▼.  The  PEOPLE  OF  STATE  OF  COLO- 
RADO at  the  relation  of  John  A.  RUSH,  dis- 
trict attorney,  etc.  Jan.  31,  1921.  In  error 
to  the  Supreme  Court  of  the  State  of  Colorado. 
For  opinion  below,  see  66  Colo.  843,  181  Pac. 
531.  Mr.  Horace  N.  Hawldns,  of  Denver,  Colo., 
for  plaintiff  in  error. 

41  Sup.Ct.— 2S1 


PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction under  the  act  of  September  6,  1916 
(39  Stat.  726). 

'^"^^  (266  U.  8.  669) 

No.  174.  W.  B.  STEWART,  plaintiff  in  er- 
ror, V.  E.  G.  McAllister  et  al.  Jan.  81, 
1921.  In  error  to  the  Court  of  Civil  Appeals, 
Fourth  Supreme  Judicial  District  of  the  State 
of  Texas.  For  opinion  below,  see  209  S.  W. 
704.  Messrs.  T.  T.  Vander  Hoeven,  of  San  An- 
tonio, Tex.  Don  A.  Bliss  and  Benjamin  A. 
Greathouse,  both  of  San  Antonio,  Tex.,  for 
plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction: 1.  Act  of  September  6,  1916  (80 
Stat.  726).  2.  Goodrich  v.  Ferris,  214  U.  S. 
71,  79,  29  Sup.  Ct  580,  58  L.  Ed.  914;  Toop  v. 
Ulysses  Land  Co.,  237  U.  S.  580,  583,  35  Sup. 
Ct.  739,  59  L  Ed.  1127;  United  Surety  Co.  v. 
American  Fruit  Product  Co.,  238  U.  S.  140, 
142,  85  Sup.  Ct  828,  59  L  Ed.  1238;  Sugar- 
man  V.  United  SUtes,  249  U.  S.  182,  184,  89 
Sup.  Ct  191,  63  L.  Ed.  550;  Berkman  v.  Unit- 
ed States,  250  U.  S.  114,  118,  89  Sup.  Ct  411, 
63  L.  Ed.  877;  Piedmont  Power  &  Light  Co. 
V.  Town  of  Grahsm,  253  U.  S.  193,  40  Sup. 
Ct  453,  64  L.  Ed.  855. 


(266  U.  8.  661) 

No.  176.  The  SUPREME  LODGE  of  the 
KNIGHTS  OF  PYTHIAS,  plaintiff  in  error, 
V.  Sallie  N.  OVERTON.  Jan.  81,  1921.  In 
error  to  the  Supreme  CSourt  of  the  State  of 
Alabama.  For  opinion  below,  see  203  Ala. 
196,  82  South.  443.  Mr.  Lawrence  Cooper,  of 
Huntsville,  Ala.,  for  plaintiff  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction: 1.  Act  of  September  6,  1916  (89 
Stat  726).  See  Jett  Bros.  Co.  v.  City  of 
C^arrollton,  252  U.  8.  1,  6,  40  Sup.  Ct  256^ 
64  L.  Ed.  421. 

(»  U.  8.  661) 

No.  191.  S.  A.  McHENRY  et  al.,  plaintiffs  in 
error,  v.  BANKERS'  TRUST  COMPANY  et 
al.  Jan.  81,  1921.  In  error  to  the  Court  of 
Civil  Appeals,  First  Supreme  Judicial  District 
of  the  State  of  Texas.  For  opinion  below,  see 
206  S.  W.  560.  Mr.  Don  A.  Bliss,  of  San  An- 
tonio, Tex.,  for  plaintiffs  in  error.  Messrs. 
Sam  Streetman  and  B.  F.  Louis,  both  of  Hous- 
ton, Tex.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction under  the  act  of  September  6,  1916 
(39  SUt  726). 

(256  U.  8.  678) 
No.  862.  The  PETROLEUM  CO»IPANY  OF 
LOUISIANA,  appellant,  v.  L.  A.  TUMLIN  et 
al.  Jan.  31,  1921.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Louisiana.  Mr.  D.  H.  Hardy,  for 
appellant  Dismissed,  with  costs,  on  motion  of 
counsel  for  the  appellants. 


No.  600.  ANCHOR  (COMPANY,  appellant, 
V.  The  P.  &  M.  COMPANY.  Jan.  31,  1921. 
Motion  for  a  writ  of  certiorari  on  suggestion  of 
diminution  of  the  record  herein  granted,  and 
the  matter  presented  with  the  suggestion  or- 
dered filed  as  the  return  to  tho  writ. 
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41  8UPREMB  OOUBT  BBPOBTBR 


(Oct.Tenn» 


No.  648.  Carlos  Oarmelo  GARCIA,  appel- 
lant, ▼.  James  B.  HOLOHAN,  U.  S.  Marshal, 
etc.  Jan.  81,  1021.  Motion  for  leaye  to  pro* 
ceed  in  forma  pauperis  herein  denied. 

(255  U.  8.  666) 

No.  604.  BRITISH  COLUMBIA  MILLS 
TUG  &  BARGE  COMPANY,  petitioner,  v.  A. 
W.  MILROIE.  Jan.  81,  1921.  For  opinion 
below,  see  268  Fed.  449.  PetiUon  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  granted. 


(2H  U.  S.  168) 

No.  671.  COMMERCE  TRUST  COMPANY, 
petitioner,  v.  Samuel  RUSNAK,  trustee,  etc. 
Jan.  31,  1921.  For  opinion  below,  see  In  re 
Garden  City  Parlor  Furniture  Co.,  268  Fed. 
His.  Messrs.  Lewis  A.  Stebbins,  Eugene  L. 
Garey,  and  Paul  L'Amoreaux,  all  of  Chicago, 
111.,  and  W.  H.  Sears,  of  Chicago,  Ul.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  denied. 

(S56  U.   8.  568) 

No.  684.  William  M.  DUNCAN,  receiver, 
etc.,  petitioner,  y.  Horace  F.  BAKER,  receiver, 
etc.,  et  al.  Jan.  31,  1921.  For  opinion  below, 
see  Bankers'  Trust  Co.  ▼.  Wabash-Pittsburgh 
Terminal  Ry.  Co.,  268  Fed.  961.  Messrs. 
Squire,  Sanders  &  Dempsey,  of  Cleveland,  O., 
and  Arthur  O.  Fording,  of  Pittsburgh,  Pa.,  for 
l)etitioner.  Messrs.  John  Quinn,  of  New  York 
City,  and  John  Scott  Wendt,  of  Pittsburgh,  Pa., 
for  respondents.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied. 


(2S5  U.  8.  667) 

No.  686.  GREAT  NORTHERN  RAILWAY 
COMPANY  et  al.,  petitioners,  v.  MER- 
CHANTS' ELEVATOR  COMPANY.  Jan.  31, 
1921.  For  opinion  below,  see  Merchants'  Ele- 
vator Co.  ▼.  Great  Northern  Ry.  Co.,  180  N. 
W.  105.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Minnesota 
granted. 

(256  U.  8.  660) 

No.  144.  Kenneth  D.  STEERE,  appellant, 
V.  W.  W.  BEATTY  et  al.  Feb.  28,  1921.  Ap- 
peal from  the  District  Court  of  the  United 
States  for  the  Western  District  of  North 
Carolina.  Messrs.  Frank  H.  Scott,  John  E. 
MacLeish,  and  George  Warner  Swain,  all  of 
Chicago,  111.,  and  Aubrey  L.  Brooks,  of  Greens- 
boro, N.  C,  for  appellant.  Messrs.  Hiram  R. 
Wood,  of  Rochester,  N.  Y.,  William  P.  Bynum, 
of  Greensboro,  N.  C.,  and  W.  B.  Councill,  of 
Hickory,  N.  C,  for  respondent. 

PER  CURIAM.  Dismissed  for  the  want  of 
jurisdiction  upon  authority  of:  (1)  Ez  parte 
In  the  matter  of  Leaf  Tobacco  Board  of  Trade 
of  the  City  of  New  York,  222  U.  S.  578,  581, 
32  Sup.  Ct.  a33.  56  L.  Ed.  323.  (2)  Farrell 
V.  O'Brien,  199  U.  S.  89,  100,  25  Sup.  Ct.  727, 
50  L.  Ed.  101;  Goodrich  v.  Ferris,  214  U.  S. 
71,  79,  29  Sup.  Ct.  580,  53  L.  Ed.  914;  Bro- 
lan  V.  United  States,  236  U.  S.  216,  218,  35 
Sup.  Ct.  285,  59  L.  Ed.  544;  Sugarman  v. 
United  States,  249  U.  S.  182,  184,  39  Sup. 
Ct  191^  63  L.  Ed.  550. 


r255  U.  S.  561) 

No.  179.  The  DeLAMAB  COMPANY,  Lim- 
ited, plaintiif  in  error,  y.  The  UNITED 
STATES  of  America.  Feb.  28,  1921.  In  er- 
ror to  the  District  Court  of  the  United  States 
for  the  District  of  Idaho.  Mr.  Richard  H. 
Johnson,  of  Boise  City,  Idaho,  for  plaintiff  in 
error.  The  Attorney  General,  for  the  United 
States. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  Toop  v.  Ulysses 
Land  Co.,  237  U.  S.  580,  582,  85  Sup.  Ct.  739, 
50  L.  Ed.  1127;  United  Surety  Co.  v.  American 
l!>uit  Product  Co.,  238  U.  S.  140,  142,  85  Sup. 
Ct.  828,  59  L.  Ed.  1238;  Sugarman  v.  United 
States,  249  U.  S.  182,  184,  39  Sup.  Ct.  191,  «3 
L.  Ed.  550. 


(266  U.  8.  661) 
No.  198.  MISSOURI,  KANSAS  &  TEXAS 
RAILWAY  COMPANY  et  al.,  plaintiffs  in 
error,  v.  Hannah  L.  ZUBER.  Feb.  28.  1921. 
In  error  to  the  Supreme  Court  of  the  State 
of  Oklahoma.  For  opinion  below,  see  184  Pac. 
452.  Messrs.  Joseph  M.  Bryson,  of  St.  Louis, 
Mo.,  J.  R.  Cottingham,  of  Oklahoma  City,  Okl., 
Clifford  L.  Jackson,  of  Muskogee,  Okl.,  Sam- 
uel W.  Hayes,  of  Oklahoma  City,  OU.,  and 
Alex.  Britton,  of  Washington,  D.  C.,  for  plain- 
tiffs in  error.  Mr.  Charles  W.  Smith,  of  T6- 
peka,  Kan.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  California 
Powder  Works  v.  Davis,  151  U.  S.  389,  398,  14 
Sup.  Ct  350,  38  L.  Ed.  206;  Cuyahoga  River 
Power  Co.  ▼.  Northern  Realty  Co.,  244  U.  S. 
300,  303,  37  Sup.  Ct  643,  61  L.  Ed.  1153; 
Bilby  ▼.  Stewart  246  U.  S.  255,  257.  38  Sup. 
Ct.  264,  62  L.  Ed.  701;  Farson,  Son  &  Co.  ▼. 
Bird,  248  U.  S.  268,  271,  89  Sup.  Ct  111,  63 
L.  Ed.  238. 


(2S5  U.  8.  678) 

No.  255.  OREGON  SHORT  LINE  RAIL- 
ROAD COMPANY,  plaintiff  in  error,  v.  BOISE 
COMMERCIAL  CLUB.  Feb.  28,  1921.  In 
error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  For  opinion  be- 
low see  Boise  Commercial  Club  ▼.  Oregon  Short 
Line  R.  Co.,  260  Fed.  769.  Mr.  George  H. 
Smith,  of  Salt  Lake  City,  Utah,  for  plaintiff 
in  error.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  plaintiff  in  error. 


(255  U.  8.  S81) 
No.  259.  VIRGINIA  TRUST  COMPANY 
et  al.,  executors,  etc.,  plaintiffs  in  error,  v.  The 
COMMONWEALTH  OF  VIRGINIA  et  al. 
Feb.  28,  1921.  In  error  to  the  Supreme  Court 
of  Appeals  of  the  State  of  Virginia.  For  opin- 
ions below,  see  Rixey*s  Ex'rs  v.  Commonwealdi, 
125  Va.  837,  99  S.  E.  573,  101  S.  E.  404.  See, 
also,  41  Sup.  Ct  320.  Mr.  John  S.  Barbour, 
of  Fairfax,  Va.,  for  plaintiffs  in  error.  Mr. 
J.  D.  Hank,  Jr.,  of  Richmond,  YtLf  for  tha 
Commonwealth   of   Virginia. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237 
of  the  Judicial  Code  (Act  March  3,  1911,  c. 
2ol,  36  Stnt.  1156),  as  amended  by  the  act  of 
Septembor  6,  1916,  c  448>  |  2,  39  Stat  726 
(Comp.  St  §  1214). 


1820) 


rr 


(K6  U.  8.  BO) 

No.  805.  Otto  MUELLER  et  al.,  plaintiffs 
in  error,  v.  NORTHERN  PACIFIC  RAILWAY 
COMPANY.  Feb.  28,  1921.  In  error  to  the 
Supreme  Court  of  the  State  of  Washington. 
For  opinion  bdow,  see  Northern  Pac.  R.  Co. 
▼.  MueUer,  106  Wash.  684,  185  Pac.  630.  Mr. 
DaUas  V.  HalTtrstadt,  of  Seattle,  Wash.,  for 
plaintiff!  in  error. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction upon  the  aaUiority  of  section  237  of 
the  Judicial  Code  (Act  Bfarch  3,  1911,  c  231, 
36  Stat.  1156),  as  amended  by  the  act  of  Sep- 
tember 6, 1916,  e.  448, 1  2,  89  Stat.  726  (Comp. 
St  I  1214). 
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(41  Sup-Ct.) 

Co.,  260  U.  S.  894^  897,  89  Sup.  Ct  526,  63 
L.  Ed.  1054. 


(»  U.  8.  6C9 

No.  618.  CITY  OF  HILLSBORO,  ORE- 
GON, plaintiff  in  error,  ▼.  PUBLIC  SERVICE 
COMMISSION  OF  OREGON,  etc.,  et  aL  Feb. 
28,  1921.  In  error  to  the  Supreme  Court  of 
the  State  of  Oregon.  For  opinions  below,  see 
187  Pac.  617,  192  Pac.  890. 

PER  CURIAM.  Dismissed  for  want  of  Ju- 
risdiction on  authority  of  (1)  section  237  of 
the  Judicial  Code  (Act  March  8,  1911,  c.  231, 
36  Stat  1156),  as  amended  by  the  act  of 
September  6,  1916,  c  448,  I  2,  89  Stat  726 
(Comp.  St  I  1214);  (2)  Union  Dry  Goods 
Co.  T.  Georgia  Public  Serrice  O>rporation, 
248  U.  &  872,  89  Sup.  Ct  117,  68  L.  Ed.  800, 
9  A.  L.  R  1420;  (3)  Hunter  ▼.  Pittsburgh, 
207  U.  a  161,  178,  28  Sup.  Ot  40,  52  L. 
Ed.  151;   Pawhuska  ▼.  Pawhuska  On  &  Gas 


(266  U.  8.  66») 

No.  669.  CJharles  WOOSTBR  et  al.,  peti- 
tioners, V.  UNION  PACIFIC  RAILROAD 
COMPANY.  Feb.  28.  1921.  For  opinion  be- 
low, see  Union  Pac.  R.  Co.  y.  Wooster,  177  N. 
W.  740.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Nebraska 
denied. 

(266  U.  8.  668) 
No.  677.  Ed.  HAGEN  et  al.,  petitioners,  ▼. 
The  UNITED  STATES  OF  ABIERICA.  Feb. 
28,  1921.  For  opinion  below,  see  268  Fed. 
344.  Petition  for  writ  of  certiorari  to  the 
United  States  Circuit  CJourt  of  Appeals  for  the 
Ninth  Circuit  denied. 


086  U.  8.  66t) 

No.  685.  Jewel  CARMEN,  petitioner,  y. 
FOX  FILM  CORPORATION  et  aL  Feb.  28, 
1921.  For  opinion  below,  see  269  Fed.  928. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 

"""""^  (164  U.  8.  066) 

No.  267.  Midiael  McCOLE  y.  The  Lighter 
HOWin^  etc  Jan.  8,  1921.  Leaye  granted 
to  withdraw  certificate  sent  up  by  the  United 
States  Circuit  Court  of  Appeals  iir  the  Second 
CHzcnit     282  Fed.  101& 
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(Oct.  Term, 


(»  U.  8.  US) 

VANDALIA  R.  CO.  V.  8CHNULL  9t  aL 

(Argaed  Dec  16  and  17,  1920.    Decided  Feb. 

28,  1921.) 

No.  125. 

1.  Carriers  ^=s>l— Have  right  to  revenue  sub- 
ject to  state's  power  to  regulate. 

The  carrier  has  a  right  to  receive  reyenue 
on  its  property  used  in  its  business,  subject 
to  the  power  of  the  state  to  regulate  the 
amount  of  such  revenue,  because  the  carrier's 
property  is  devoted  to  public  use,  and  the  right 
to  revenue  and  the  power  to  regulate  must 
each  be  exercised  with  regard  to  the  other. 

2.  Carriers  ^=s»t2(6)*State  cannot  compel 
transportation  of  commodity  at  unremunera- 
tlve  rate,  though  entire  business  is  remunera- 
tive. 

Though  the  state  Legislature  in  regulating 
the  intrastate  rates  of  a  carrier  has  a  wide 
range  of  power  to  prescribe  reasonable  charges, 
and  is  not  bound  to  fix  uniform  rates  for  all 
commodities  or  to  secure  the  same  percentage 
of  profit  on  any  business,  it  cannot  compel  a 
carrier  to  transport  a  commodity  or  a  particu- 
lar class  of  trafiSc  at  a  loss  or  without  sub- 
stantial compensation,  even  though  the  entire 
volume  of  the  carrier's  intrastate  business  re- 
turns a  remunerative  revenue  on  its  capital. 

8.  Carriers  ^=>  18  (6)— Answer  In  oonneotlon 
with  complaint  held  to  relate  to  rates  fixed 
by  commission. 

In  a  suit  by  shippers  to  restrain  a  carrier 
from  charging  more  than  specified  rates  fixed 
by  a  state  commission,  an  answer  alleging  that 
the  rates  so  fixed  were  not  compensatory  was 
not  demurrable  for  failing  to  allege  that  the 
cost  of  service  referred  to  therein  was  the 
cost  of  service  between  the  particular  stations 
to  which  the  rates  apply,  since  the  answer 
manifestly  related  to  the  rates  and  service  re- 
ferred to  in  the  complaint,  and  was  so  re- 
garded by  the  state  Supreme  0>urt,  whose 
judgment  was  under  review. 

4.  Carriers  ^=9 1 8 (6)— Appeal  from  commis- 
sion held  unnecessary  to  question  sufRclenoy 
of  rates  In  suit  to  restrain  charges. 

In  a  suit  brought  by  shippers  to  restrain 
a  carrier  from  charging  more  than  the  rates 
fixed  by  the  state  commission,  the  carrier  can 
defend  on  the  ground  that  the  commission's 
rates  were  not  compensatory  for  the  service 
rendered,  though  the  carrier  had  not  appealed 
from  the  order  of  the  commission  as  authorized 
by  the  state  law,  especially  where  the  conten- 
tion was  first  made  in  the  United  Stfltes  Su- 
preme Court  on  writ  of  error  to  the  state 
court. 

6.  Judgment  ^=3565— Dismissal  without  preju- 
dice for  lack  of  evidence  held  not  a  bar. 

A  former  judgment  dismissing  a  bill  by  a 
carrier  to  restrain  the  enforcement  of  rates 
fixed  by  a  state  commission  because  the  al- 
legations of  the  bill  were  not  sustained  by 
the  evidence,  which  dismissal  was  without  prej- 
udice, does  not  preclude  the  right  of  the  car- 
rier to  question  those  rates  in  a  suit  by  ship-. 


pers  to  restrain  it  from  charging  more  than 
the  commission's  rates. 

Mr.  Justice  Day,  Mr.  Justice  Pitney,  Mr.  Jus- 
tice Brandeis,  and  Mr.  Justice  Qarke  dissent- 
ing. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Indiana. 

Suit  by  Gustay  A.  SchnuU  and  others,  com- 
posing the  firm  of  Schnull  &  Co.,  and  others, 
against  the  Vandalia  Railroad  Company.  A 
Judgment  for  plaintiffs,  after  demurrer  to 
the  answer  was  sustained,  was  affirmed  by 
the  Supreme  Court  of  Indiana  (188  Ind.  87, 
122  N.  E.  225),  and  defendant  brings  error. 
Reversed  and  remanded. 

•114 

•Messrs.  D.  P.  Williams,  of  Pittsburgh,  Pa.. 
Samuel  O.  Pickens,  of  Indianapolis,  Ind.,  and 
F.  D.  McKenney,  of  Washington,  D.  O.,  for 
plaintiff  In  error. 

Messrs.  Karl  K.  Gartner,  of  Washington, 
D.  C.,  and  Charles  W.  Smith  and  Henry  H. 
Hombrook,  both  of  Indianapolis,  Ind.,  fOr  de- 
fendants in  error. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court, 

Defendants  in  error,  alleging  themselves  to 
b€»  engaged  either  as  wholesale  or  retail  gro- 
cers in  Indianapolis,  Indiana,  brought  tills 

•lis 

suit  against  plaintiff  in  error,  herein  *called 

the  Railroad  Company,  to  restrain  it  fr<Hn 
charging  or  receiving  any  other  compensation 
than  that  mentioned  and  described  in  an  or- 
der entered  by  the  Railroad  Commission  of 
the  stale  on  December  14,  1906,  and  which, 
it  is  alleged,  became  effective  February  14, 
1907,  and  to  require  the  Railroad  Company 
to  receive  and  transport  freight  at  the  rates 
prescribed  in  the  order  of  the  commission. 

The  first  pleading  of  the  Railroad  Company 
was  a  demurrer  to  the  complaint  We  omit 
it  as  it  was  overruled  and  as  the  case  depends 
upon  the  answer  of  the  Railroad  Company 
and  a  denrurrer  to  it.  It  was  in  three  para- 
graphs. In  the  first  it  denied  "each  and 
every  material  allegation"  of  the  complaint 
In  the  second  it  alleged  that  the  order  of  the 
Commission  would  not  yield  "revenue  suffi- 
cient to  reimburse  the  Railroad  Company  for 
handling  and  carrying  the  classes  of  property 
specified  in  the  order,  and  provide  a  fair 
return  on  the  property  used  In  the  service." 
And  that,  therefore,  if  the  order  of  the  Com- 
mission should  be  enforced,  the  Railroad 
Company  would  be  deprived  of  its  property 
without  due  process  of  law  in  violation  of 
the  Fourteenth  Amendment.  In  the  third 
paragraph  it  alleged  that  within  GO  days 
after  the  act  of  the  state  took  effect  it  filed 
with  the  Commission  a  schedule  of  its  rates 
and  charges  between  all  of  the  points  in  the 
state,  that  it  had  kept  on  file  a  like  schedule 
in  every  station  and  depot  and  in  its  offices, 
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that  its  charges  had  been  In  accordance  with 
aach  schedules  and  were  legal  rates  for  the 
service,  and  that  complainants  (defendants  in 
error)  had  not  been  and  were  not  damaged 
thereby.  Dismissal  of  the  suit  was  prayed. 
There  was  a  demurrer  to  the  second  para- 
graph for  insufficiency  to  constitute  a  defense, 
and,  following  the  local  practice,  there  was 
a  memorandum  specifying  the  grounds,  as 
follows:     (1)  There  was  no  statement  that 

•lie 
the  ^order  of  the  Commission  was  unremu- 

nerative  or  confiscatory  at  the  time  it  was 
made,  or  at  the  time  suit  was  brought,  but 
only  at  the  time  the  answer  was  filed.  Nor 
did  it  aver  that  at  either  of  those  times  the 
rates  would  not  pay  the  cost  of  the  service  to 
which  they  were  applicable  and  leave  the 
company  a  fair  return  upon  the  property 
used  in  the  service.  (2)  Nor  aver  that  when 
taken  in  connection  with  the  other  rates 
lawfully  prescribed  by  the  Commission  and 
its  successor,  the  Public  Service  Commission, 
the  rates  did  not  afford  an  adequate  and  re- 
munerative compensation  for  the  handling 
and  transportation  of  all  classes  of  freight 
or  passengers  covered  by  such  orders.  (3) 
The  averment  that  the  rates  were  not  com- 
pensatory "states  no  issue  of  fact,  but  the 
mere  conclusion  of  the  pleader  as  to  a  material 
fact"  (4)  The  answer  did  not  profess  to  set 
out  the  schedules  of  rates  filed  with  the  Com- 
mission or  posted  in  the  offices  of  the  Rail- 
road Company.  And,  further,  that  if  the 
schedules  of  rates  varied  from  those  of  the 
Commission,  they  were  thus  far  unlawful 
and  invalid  under  the  laws  of  the  state  and 
constituted  no  defense  to  the  action;  "the 
mere  continuance  in  such  wrongful  conduct" 
did  "not  constitute  a  defense."  And,  further, 
if  the  rates  charged  were  the  same  as  those 
pre0cril)ed  by  the  Commission,  the  fact  could 
he  proved  under  the  general  denial. 

The  demurrer  was  sustained  by  the  court 
and  the  Railroad  Company  ruled  to  answer 
by  September  6,  1916.  The  company  elected 
to  stand  by  its  answer  and  declined  to  plead 
further.  The  case,  therefore,  rested  on  the 
complaint  and  the  denial  of  its  allegations 
by  the  Railroad  Company,  and  upon  the  issue 
thus  made  there  was  a  trial  upon  which 
there  were  admitted  in  evidence  over  the 
objection  of  the  Railroad  Company,  a  tran- 
script of  the  record  of  the  suit  brought  by 
the  Railroad  Company  against  Union  B. 
Hunt  et  al.,  constituting  the  Railroad  Com- 
mission of  the  state,  in  the  District  Court  of 
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the  ^United  States  for  the  District  of  Indiana, 
and  a  transcript  of  the  record  in  the  same 
case  in  this  court,  entitled  Wood  v.  Yandalia 
Railroad  Co.,  231  U.  S.  1,  34  Sup.  Ct.  7,  58 
Ia,  em.  97,  and,  over  objection,  the  proceed- 
ings before  the  Railroad  Commission  imder 
which  the  order  was  made,  establishing  the 
rates  that  are  the  subject  of  controversy. 

The  court  enjoined  the  Railroad  Company 
from  charging,  collecting  or  receiving  from 


plaintifb  and  others  in  like  situation  other 
rates  than  those  mentioned  in  the  order  of 
the  Commission,  and  enjoined  the  rates  in 
excess  thereof.  The  decree  specifically  men- 
tioned the  rates  to  be  charged.  It  was  affirm- 
ed by  the  Supreme  Court  of  the  state. 

It  will  be  observed,  therefore,  that  one  of 
the  grounds  of  the  demurrer  to  the  second 
paragraph  of  the  answer  of  the  Railroad 
Company  was  not  that  the  rates  were  non- 
compensatory but  that  they  were  not  alleged 
to  be  so  at  the  time  of  the  order  of  the  com- 
mission or  at  the  commencement  of  the  suit, 
but  were  only  alleged  to  be  so  at  the  time  of 
filing  the  answer.  The  Supreme  Court  seems 
to  Intimate  concurrence  In  this  view  of  the 
answer,  but  said  whether  its  ruling  be  based 
on  that  construction  of  the  answer  "or  upon 
the  evidence  heard"  it,  the  court,  was  satis- 
fied that  the  railroad  had  "not  tendered  or 
made  a  defense,  and  that  the  decision"  of 
the  trial  court  was  correct. 

The  court  put  in  contrast  the  contentions 
of  the  parties  as  follows: 

"Appellees  [plamtiffsl  assert  that,  for  all 
that  thus  appears,  appellant  may  receive  suflS- 
cient  net  income  on  all  its  other  bariness  on 
this  division,  and  on  all  of  its  business,  includ- 
ing the  specified  classes,  on  other  divisions, 
to  furnish  it  a  fair  return  on  all  its  invest- 
ments and  operations,  including  the  transporta- 
tion of  these  dasses,  and  therefore  appellant 
will  receive  all  to  which  it  is  entitled,  though 
this  order  be  enforced."  "Appellant  [Rail- 
road Company]  asserts  that  the  state  has  no 
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power  ♦to  thus  segregate  a  certain  class  of 
traffic  and  require  the  railroad  company  to 
carry  that  traffic  at  nnremunerative  rates.** 

The  cases  that  were  adduced  to  sustain  the 
respective  contentions  the  court  enumerated, 
but  considered  that  there  was  "little  or  no 
confiict"  in  them  and  that  any  confusion  in 
them  "almost  altogether  disappears"  when 
they  "are  read  in  view  of  the  fundamental 
principles  involved."  The  court's  conclusion 
from  the  cases  was,  that — 

"A  carrier  is  entitled  to  fair  remuneration  on 
all  its  investments  and  property.  It  is  entitled 
to  no  more.  For  this  it  undertakes  to  rea- 
sonably serve  in  the  capacity  chosen  by  it. 
It  undertakes  to  serve  for  no  less.  If  the 
carrier  receives,  in  the  aggregate,  such  fair 
remuneration,  notwithstanding  the  rates  on  a 
part  of  its  business  are  not  remunerative,  the 
carrier  has  no  basis  for  complaint." 

And  further — 

"When  a  rate  on  a  part  of  the  business  is 
too  low,  some  other  part  of  the  carrier's  busi- 
ness may  be  paying  too  much,  thus  preventing 
a  deficiency  of  income  which  would  otherwise 
result  from  the  nonremunerative  rates.  In 
such  cases  the  shippers  affected  by  the  higher 
rates  may  have  a  basis  for  complaint.  Smyth 
V.  Ames,  169  U.  S.  466,  op.  540,  et  seq." 

The  court  considered  that  the  principle  of 
the  proposition  announced  was  in  its  opinion 
"strongly  upheld"  in  Wood  v.  Yandalia  Rail- 
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road  Co.,  which  the  court  regarded  "to  say 
the  least"  as  holding  that  the  hearing  upon 
the  character  of  rates  *i8  not  properly  con- 
fined to  the  particular  rates  and  the  'actual 
cost  and  outlay*  in  carrying  the  classes  speci- 
fied on  a  *  *  *  division  in  ascertaining 
whether  a  fair  return  is  provided." 

The  court,  therefore,  makes  clear  the  fed- 
eral question,  and  its  decision  makes  the 
question  precise  by  a  contrast  of  the  conten- 
tious of  the  parties.  Let  us  repeat  them: 
That  of  the  Railroad  Company  is  that  the 
revenue  from  traffic  to  which  the  rates  apply 
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is  the  test  of  their  legality  *and  any  deficiency 
in  them  cannot  be  made  up  by  rates  on  some 
other  traffic ;  that  of  the  defendants  in  error 
Is  that  the  revenue  from  all  of  the  intrastate 
business  of  the  Railroad  Company  is  to  be 
taken  into  account,  and  if  it  be  sufficient  to 
remunerate  the  Railroad  Company,  the  par- 
ticular rates  though  unremunerative,  are  nev- 
ertheless legal. 

[1]  The  question  presented  by  the  conten- 
tions is  not  easy  of  offhand  solution,  though 
its  elements  are  easy  of  declaration.  A  rail- 
road is  private  i^Toperty^  and,  as  such,  a  rate 
may  be  fixed  for  its  use ;  but  it  Is  private  prop- 
erty devoted  to  the  public  service,  and  as  such 
it  is  subject  to  the  power  of  the  state  to  see 
and  require  that  the  rate  fixed  be  Just  and  rea- 
sonable, one  that,  while  it  will  yield  a  revenue 
to  the  railroad,  will  be  proportioned  to  that 
which  should  be  charged  to  the  public.  And 
this  relation  of  right  and  power  is  illustrated 
in  many  cases.  It  is  declared  in  Northern 
Pacific  Railroad  v.  North  Dakota,  236  U.  S. 
585,  35  Sup.  Ct  429,  69  L.  Ed.  735,  L.  R.  A. 
1917F,  1148,  Ann.  Cas.  1916A,  1,  and  a  test 
of  it  given,  that  is,  when  the  right  must  yield 
to  the  iiower  and  when  the  power  is  limited 
by  the  right  And  there  was  a  consideration 
and  review  of  all  of  the  elements  involved. 
It  was  declared  that  the  Legislature  "has  a 
wide  range  of  •  •  ♦  power  to  prescribe 
reasonable  charges,  and  it  is  not  bound  to  fix 
uniform  rates  for  all  commodities,  or  to  se- 
cure the  same  percentage  of  profit  on  every 
sort  of  business.  *  *  *  It  Is  not  bound  to 
prescribe  separate  rates  for  every  individual 
service  performed,  but  it  may  group  services 
by  fixing  rates  for  classes  of  traffic."  And 
this  court  will  not  sit  in  Judgment  upon  such 
action  and  substitute  Its  Judgment  for  that 
of  the  Legislature  when  reviewing  "a  particu- 
lar tariff  or  schedule  which  yields  substantial 
compensation  for  the  services  It  embraces, 
when  the  profitableness  of  the  intrastate  busi- 
ness as  a  whole  is  not  involved."  *'But,"  the 
court  said,  '*a  different  question  arises  when 
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a  state  has  segregated  *a  commodity,  or  a 
class  of  traffic,  and  has  attempted  tu  compel 
the  carrier  to  transport  it  at  a  loss  or  with- 
out substantial  compensation  even  though  the 
entire  traffic  to  which  the  rate  is  applied  is 
taken  Into  account  On  that  fact  being  satis- 
factorily established,  the  presumption  of  rea- 


sonableness is  rebutted."  And,  further,  "it 
has  repeatedly  been  assumed  in  the  decisions 
of  this  court  that  the  state  has  no  arbitrary 
power  over  the  carrier's  rates  and  may  not 
select  a  particular  commodity  or  class  of 
traffic  for  carriage  without  reasonable  re- 
ward." It  was  hence  conduded  that  where 
there  is  such  segregation  and  a  rate  imposed 
which  would  compel  the  carrier  to  transport 
a  commodity  "for  less  than  the  proper  cost 
of  transportation,  or  virtually  at  cost"  the 
carrier  would  be  "denied  a  reasonable  reward 
for  its  service,"  and  "the  state  has  exceeded 
Its  authority." 

The  case  and  its  principle  were  followed 
and  illustrated  in  Norfolk  &  Western  R.  Co. 
V.  Conley,  Attorney  General  of  the  State  of 
West  Virginia,  236  U.  S.  605,  35  Sup.  Ct  437, 
59  L.  Ed.  745,  and  the  principle  applied  to  a 
passenger  rate.  It  was  there  said,  explaining 
the  "range  of  permissible  action"  by  a  state 
that  it,  the  state,  "has  no  arbitrary  power 
over  rates ;  *  *  *  and  that  the  state  may 
not  select  a  commodity,  or  class  of  traffic, 
and  Instead  of  fixing  what  may  be  deemed 
to  be  reasonable  compensation  for  its  car- 
riage, compel  the  carrier  to  transport  it  either 
at  less  than  cost  or  for  a  compensation  that 
is  merely  nomlnaL"  See,  also,  Brooks-Scanlon 
Co.  V.  R.  R.  Comm.,  251  U.  S.  396,  40  Sup.  Ot 
183,  64  U  Ed.  323. 

[2]  These  cases  leave  nothing  to  be  said, 
nor  need  we  review  prior  cases  from  which 
they  are  deductions.  The  concession  of  coun- 
sel is: 

"That  it  may  be  admitted  that  the  North 
Dakota  and  West  Virginia  cases  have  greatly 
discredited  the  previous  theory  and  practice 
under  which  a  rate  which  returned  any  revenue 
over  and  above  'out  of  pocket'  costs  was 
considered  to  be  constitutionally  remunera- 
tive.   •    •    •" 
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Counsel  are  mls^taken  in  their  Judgment 
of  those  cases.  They  did  not  discredit  what 
had  been  announced  of  either  theory  or  prac- 
tice ;  they  only  removed  them  from  misunder- 
standing and  controversy  and  declared  a 
principle  that  assigned  to  the  state  a  useful 
power  of  regulation  while  it  accorded  to 
railroads  a  reasonable  return  upon  the  capital 
invested  and  a  reward  for  its  enterprise;  a 
principle,  therefore,  which  keeps  power  and 
right  in  proper  relation,  if  we  may  repeat 
ourselves,  power  not  exercised  in  excess, 
right  not  used  in  abuse. 

[3]  It  is,  however,  contended  by  the  de- 
fendants in  error  that  the  averments  of  the 
answer  (second  paragraph)  are  not  sufficient 
to  present  the  issue  of  law  based  upon  it 
because  it  does  not  allege  that  the  rates  are 
not  compensatory  of  the  cost  of  the  service 
"between  the  stations  to  which  the  rates 
i^pplyf"  snd  that,  therefore,  it  may  well  be 
that  they  are  remunerative  of  that  service, 
and  "only  be  nonremunerative  when  applied 
to  some  other  carriage."    And  it  is  further 
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arged  that  the  answer  falls  to  specify  upon 
what  part  of  the  carrier's  property  the  rates 
will  not  yield  a  fair  return,  and.  It  Is  con- 
sistent with  the  answer,  that  there  may  be 
a  fair  return  on  the  value  of  the  property 
**used  In  carriage  between  the  stations  named 
in  the  order,  although  not  sufficient  to  *pro- 
vide  a  fair  return  In  handling  and  carrying 
the  classes  of  property  In  said  order  specified* 
over  some  other  part  of  Its  line/' 

The  distinctions  are  artificial  and  strained. 
They  are  an  attempt  to  make  the  necessary 
Implications  of  the  answer  no  part  of  It  The 
averment  of  a  pleading  need  not  be  so  cer- 
tain than  an  affirmative  allegation  of  the 
existence  of  a  fact  or  condition  must  be  ac- 
companied by  the  negation  of  that  which 
Is  contradictory  to  It  or  Inconsistent  with 
It  The  answer  besides  Is  addressed  to 
the  complaint  and  to  the  rates  and  order  of 
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the  Commls*slon  that  constitute  the  bases  of 
the  complaint,  and  puts  them  and  the  effect 
of  them  In  Issue.  In  other  words,  the  com- 
plaint deals  with  the  rates  and  service  be- 
tween designated  stations,  and  the  answer 
deals  with  those  rates  and  that  service.  And 
the  Supreme  Court  so  regarded  It  and  ex- 
plicitly said  that  the  evidence  made  the  Issue. 
Counsel  attack  the  conclusion  as  unsupported, 
but  we  must  accept  It  as  It  Is  the  Judgment 
of  the  court  we  are  reviewing  and  it  Is  to  be 
estimated  by  the  reasons  given  for  It 

We  therefore  repeat,  we  regard  the  answer 
as  a  reply  to  the  complaint  and  as  alleging  the 
Invalidity  of  the  order  of  the  Commission 
because  It  required  a  service  that  the  rates 
did  not  compensate,  and  necessarily  this  In- 
volves a  consideration  of  all  of  the  elements 
which  are  Involved  In  that  service,  and  deter- 
mine Its  effect  It  Is  to  be  remen^red  that 
we  are  dealing  with  a  pleading.  What  the 
evidence  may  show  we  can  neither  know  nor 
anticipate. 

[4]  Another  contention  of  defendants  In  er- 
ror Is  that  the  law  of  the  state  prescribes  the 
remedy  to  be  pursued  against  an  order  of  the 
Commission  to  be  to  procure  from  the  Secre- 
tary of  the  Commission  a  transcript  of  the 
proceedings  before  the  Commission  and  file 
such  transcript  with  a  statement  of  the 
causes  of  complaint  against  the  action  of  the 
Commission  In  the  office  of  the  clerk  of  the 
Appellate  Court  of  the  state  within  a  desig- 
nated time,  and  give  notice  to  the  Commis- 
sion. And,  It  Is  said,  the  Appellate  Court  Is 
given  power  to  affirm  the  action  of  the  Com- 


mission or  to  change,  modify,  or  set  It  aside 
as  Justice  may  require,  and  that  Its  Judgment 
Is  made  final.  This  procedure,  was  not  fol- 
lowed. It  Is  said,  and  that  hence  the  answer 
(paragraph  2)  of  the  Railroad  Company  "was 
not  a  compliance  with  this  requirement  of 
the  substantive  law  of  Indiana,  and  for  that 
reason  failed  to  state  a  defense." 
The  contention  Is  made  for  the  first  time 
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in  this  court  *Its  lateness  may  not  militate 
against  It,  but  that  It  did  not  occur  sooner 
to  counsel  and  not  at  all  to  the  Supreme  Court 
demonstrates  Its  unsoundness.  It  Is  to  be 
remembered  that  this  Is  a  suit,  not  by  the 
Railroad  Company,  but  against  the  Company, 
and  Its  purpose  Is  to  enforce  rates  established 
by  the  Railroad  Comm&slon,  which  the  Rail- 
road Company  Is  resisting.  The  decision  of 
the  Supreme  Court  upon  the  grounds  of  suit 
and  resistance  Is  here  for  review,  and,  we 
must  assume,  that  all  that  was  pertinent  to 
either  the  court  considered,  and  regarded  all 
else  untenable  Including  the  contention  now 
urged  by  counseL  It  must,  therefore,  be 
rejected. 

[6]  The  final  contention  of  defendants  In 
error  Is  that  Wood  v.  Yandalia  Railroad  Co., 
231  U.  S.  1,  34  Sup.  Ct  7,  68  L.  Ed.  97,  Is 
res  adjudlcata  of  the  Issues  In  this  case.  The 
suit  was  by  the  Railroad  Company  to  restrain 
the  order  of  the  Commission  Involved  In  the 
present  litigation,  and  the  ground  of  attack 
was,  as  It  Is  here^  that  the  rates  ordered  were 
not  compensatory  of  the  service  to  which  they 
applied.  The  averments  of  the  bill  we  held 
unsustalned  by  the  proofs  and  nothing  more 
was  decided.  The  Judgment  was  not  that  the 
order  of  the  Commission  was  valid  but  that 
It  was  not  shown  by  the  bill  to  be  Invalid,  and 
the  bill  was  dismissed  without  prejudice. 
That  Is,  without  preclusion  of  the  right  to 
show  It  invalid  when  attempted  to  be  enforced 
at  a  subsequent  period.  Iflssouri  v.  Chi.,  Burl. 
&  Quincy  R.  R.,  241  U.  S.  533,  539,  540,  36 
Sup.  Ct  715,  60  L.  Ed.  1148.  We  cannot 
therefore  yield  to  the  contention. 

It  follows  that  the  decree  must  be  reversed 
and  It  Is 

So  ordered,  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  DAY,  Mr.  Justice  PITNEY, 
Mr.  Justice  BRANDEIS,  and  Mr.  Justice 
CLARKE,  dissent 
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(256  U.  S.  288) 

EDWARD   RUTLEDGE  TIMBER  CO.  et  al. 

V.  FARRELL. 

(Argued  Jan.  21,  1921.     Decided  Feb.  28, 

1921.) 

No.  172. 

1.  Public  lands  ^=s>t06(l)— Conclusion  of  Land 
Department  not  disregarded  without  adequate 
ground. 

Tbe  conclusion  of  tbe  Land  Department 
tbat  unsnryeyed  land,  selected  by  a  railroad 
company  under  Act  March  2,  1899  (Gomp.  St. 
§§  6223-^226),  in  lieu  of  land  relinquished,  was 
described  with  reasonable  certainty,  will  not 
be  disregarded  without  adequate  ground. 

2.  Public  lands  ^=953— State's  application  for 
survey  does  not  withdraw  land  from  public 
domain. 

Under  Act  Aug.  18,  1894,  c.  801,  authoriz- 
ing the  state  of  Idaho  to  apply  for  the  sur- 
Tey  of  unsurveyed  townships,  with  a  view  to 
satisfying  the  land  grant  to  that  state,  the  ap- 
plication does  not  withdraw  the  land  from 
the  public  domain  so  as  to  render  wholly  inef- 
fective a  railroad  company's  selection  of  such 
land  in  lieu  of  other  land  relinquished  by  it. 

3.  Public  lands  ^=s>53— State's  application  for 
survey  merely  gives  It  an  option. 

An  application  by  the  state  of  Idaho  un- 
der Act  Aug.  18,  1894,  c  801,  for  the  sur- 
vey of  unsurveyed  townships,  with  a  view  to 
satisfying  its  land  grant,  if  valid  for  any  pur- 
pose, merely  gave  it  an  option  to  select  the 
land,  which,  when  not  exercised,  did  not  pre- 
vent a  railroad  company  from  selecting  the 
land  in  lien  of  land  relinquished  by  it. 

Appeal  from  the  United  States  Circuit 
Ck>urt  of  Ai%)eal8  for  the  Ninth  Circuit 

Suit  by  Alra  G.  Farrell  against  the  Ed- 
ward Rutledge  Timber  Company  and  anoth- 
er. A  decree  dismissing  the  bill  (271  Fed.  766) 
was  reversed  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  (Farrell  v.  Edward  Rut- 
ledge  Timber  Co.,  258  Fed.  161,  169  C.  C.  A. 
229),  and  defendants  appeal.  Reversed,  and 
decree  of  District  Court  afQrmed. 
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^Messrs.  Stiles  W.  Burr  and  C.  W.  Bunn, 
both  of  St.  Paul,  Minn.,  for  appellants. 

Mr.  S.  M.  Stockslager,  of  Washington,  D. 
C,  for  appellee. 

Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court 


Claiming  equitable  title  thereto  under  the 
homestead  laws,  appellee's  predecessor.  De- 
lany.  Instituted  this  proceeding  in  the  United 
States  District  Ckmrt  for  Idaho  to  compel  the 
appellants  to  hold  certain  lands,  patented  to 
the  railway  company,  as  trustee  for  him. 
The  insistence  is  that  patent  should  not  have 
issued  to  the  company,  notwithstanding  the 
attempt  to  make  selection  under  the  Act  of 
March  2,  1899  (chapter  877,  80  Stat  993 
[Ck)mp.  St  11  5223-6226]),  prior  to  initia- 
tion of  any  homestead  right  In  the  land, 
because  (1)  it  was  then  unsurveyed  and  not 
designated  with  reasonable  certainty,  and  (^ 
it  was  within  a  district  survey  of  which  had 
been  applied  for  by  the  state  of  Idaho  under 
Act  of  August  18,  1894  (chapter  301,  28  Stat 
872,  394). 

The  District  Court  decided  both  points  In 
favor  of  appellants  and  dismissed  the  biU; 
the  Circuit  Court  of  Appeals  held  against 
them  on  the  first  but  did  not  consider  the  sec- 
ond point  Farrell  v.  Edward  Rutledge  Tim- 
ber Co.,  258  Fed.  161,  169  C.  O.  A.  229. 

[1]  The  facts  pertinent  to  the  first  point 
are  substantially  the  same  as  those  presented 
by  the  record  in  West  v.  Rutledge  Timber 
Co.,  244  U.  S.  90,  37  Sup.  Ct  587,  61  L. 

•»70 
Ed.  1010,  except  that  here  the  land  *was  7% 

miles  from  any  known  survey  while  there 
the  distance  was  8^  miles.  The  Land  De- 
partment found  the  description  sufficient  for 
reasonable  certainty  and  we  see  no  adequate 
ground  for  disregarding  that  conclusion. 

[2,  S]  As  the  district  designated  by  Idaho 
for  survey  contained  very  much  more  land 
than  the  state  was  entitled  to  select,  the 
Land  Department  refused  to  consider  the  ap- 
plication. No  appeal  was  taken.  Upon  an 
analysis  of  pertinent  statutes,  opinions  of 
the  Land  Department  and  of  this  court,  the 
District  Court  held  that  the  mere  filing  of 
application  for  survey  did  not  so  far  with- 
draw the  land  from  the  public  domain  as  to 
make  the  railway's  selection  wholly  ineffec- 
tive; and  further,  that  if  valid  for  any 
purpose,  the  application  merely  gave  an  op- 
tion to  select  never  exercised  in  respect  of 
the  land  now  in  dispute.  We  agree  with  the 
conclusion  reached ;  and  in  view  of  the  care- 
ful supporting  opinion  further  discussion 
seems  unnecessary. 

The  decree  of  the  Circuit  Court  of  Appeals 
must  be  reversed  and  the  decree  of  the  Dis- 
trict Ourt  affirmed. 
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OREGON-WASHINGTON  R.  &  NAV.  CO.  v. 
UNITED  STATES. 

(Argued  Jan.  13,  1921.    Decided  March  7, 

1021.) 

No.  134. 

1.  Pobllo  lands  ^==>85— Personal  baogago  of 
army  offlcer  not  entitled  to  redoced  rate  from 
land-grant  railway;  "property  of  the  United 
States." 

The  personal  baggage  of  army  officers  is 
not  "property  of  the  United  States,"  and,  as 
■uch,  entitled  to  transportation  by  land-grant 
railroads  at  the  reduced  rates  applying  to  gov- 
emment  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty of  the  United  States.] 

2.  Public  lands  ^=s>85— Land-grant  railroad 
held  to  have  charged  reduced  rates  without 
Intention  of  yitimately  asserting  claim  for 
higher  rate. 

The  action  of  a  land-grant  railroad  in 
charging  the  goyemment  for  transportation  of 
the  baggage  of  army  officers  at  land-grant  rates, 
■o  rendering  its  bills  to  the  government,  and 
receiving  payment  without  protest  or  assertion 
of  a  greater  compensation,  heUh^  deliberate, 
based  upon  a  consideration  of  its  advantages, 
and  with  no  thought  of  ultimate  assertion  of  a 
right  to  the  regular  tariff  rate,  notwithstand- 
ing its  claim  that  such  action  was  due  to  the 
fact  that  the  shipments  were  for  the  Quarter- 
master's Department  and  upon  government 
bills  of  lading  in  terms  applicable  only  to  gov- 
ernment property,  and  that  the  Comptroller  of 
the  Treasury  had  held  that  such  transportation 
was  entitled  to  land-grant  rates. 

8.  Public  lands  ^=:»85— Land-grant  railroad, 
oharging  government  at  reduced  rate,  held 
■ot  entitled  to  recover  balance  of  tariff  rate. 

Where  the  acts  of  a  land-grant  railroad  in 
charging  the  government  the  land-grant  rates 
for  the  transportation  of  army  officers'  bag- 
gage was  deliberate,  and  based  on  a  considera- 
tion of  its  advantages  and  without  intention 
of  ultimately  asserting  a  claim  for  the  regular 
tariff  rate,  it  was  not  subsequently  entitled  to 
recover  the  balance  of  the  tariff  rate. 

4.  Courts  ^=s>468— Request  for  findings  by 
Court  of  Claims  held  effort  to  change  nega- 
tive to  positive  findings. 

Where  the  Court  of  Claims  found  implicit- 
ly, if  not  explicitly,  that  settlements  between 
the  government  and  a  land-grant  railroad  for 
the  transportation  of  army  officers'  baggage 
was  final,  and  not  tentative,  a  request  for  find- 
ings to  the  contrary  was  a  mere  effort  to 
change  negative  to  positive  findings. 

Appeal  from  Court  of  Claims. 

Suit  by  the  Oregon-Washington  Railroad  & 
Navigation  Company  against  the  United 
States.  The  petition  was  dismissed  by  the 
Court  of  Claims  (54  Ct  a.  131),  and  claim- 
ant appeals.    Affirmed. 


Messrs.  William  R.  Harr  and  Charles  H. 
Bates,  both  of  Washington,  D.  C,  for  ap- 
pellant 

*Mr.  Assistant  Attorney  General  Davis,  fo^* 
the  United  States. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court 

This  action  brought  by  appellant  is  for  the 
recovery  of  certain  balances  amounting  to 
the  sum  of  $44288.01,  being  the  difference  be- 
tween the  amounts  paid  at  certain  rates  for 
transportation  of  the  effects  of  army  offl^^ 
cers  changing  stations  and  those  which  it  i» 
alleged  were  legally  chargeable. 

The  Court  of  Claims  adjudged  that  appel- 

•848 

lant  was  not  ^entitled  to  recover  and  dis- 
missed its  petition.  The  cost  of  printing  th€i 
record  in  the  case  was  awarded  to  the  Unit- 
ed States. 

There  were  findings  of  fact  which  show 
that  the  rates  were  presented  for  payment  to 
the  proper  accounting  officers  of  the  govern- 
ment in  the  regular  way  and  payments  were 
made  by  the  disbursing  officers  of  the  govern- 
ment on  vouchers  certified  to  be  correct  and 
presented  by  appellant  The  charges  so  pre- 
sented and  paid  were  at  rates  for  such  trans- 
portation over  land-grant  roads  fixed  in  cer- 
tain agreements  known  as  the  "land-grant 
equalization  agreements"  by  which,  to  quote 
from  the  findings: 

"The  carriers  agreed,  subject  to  certain  ex- 
ceptions, not  material  to  be  noted,  to  accept 
for  transportation  all  property  moved  by  the 
Quartermaster  Corps,  United  States  Army,  and 
for  which  the  United  States  is  lawfully  enti- 
tled to  reduced  rates  over  land-grant  roads, 
the  lowest  net  rates  lawfully  available,  as  de- 
rived through  deductions  account  of  land- 
grant  distance  from  a  lawful  rate  filed  with 
the  Interstate  Commerce  Commission  from 
point  of  origin  to  destination  at  time  of  move- 
ment" 

That  is,  such  freight  was  accepted  by  the 
carriers  without  prepayment  of  the  charges 
therefor  upon  the  basis  of  the  commercial 
or  tariff  rates  with  appropriate  deductions  on 
account  of  land-grant  distance  as  provided  in 
the  Railroad  Land-Grant  Acts.  It  is  mani- 
fest, therefore,  that  the  commercial  rates 
were  higher  than  the  land-grant  rates,  and 
this  action  is  to  recover  the  difference  be- 
tween them  and  the  land-grant  rates  present- 
ed for  payment  as  we  have  said,  by  appel- 
lant and  paid  by  the  transportation  officers 
of  the  government 

After  stating  the  action  to  be  "for  the  re- 
covery of  various  amounts  aggregating  $4,- 
288.01,  in  addition  to  those  paid  on  account 
of  176  items  of  freight  transportation  fur- 
nished to  and  paid  for  by  the  United  States," 
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the  ♦court  by  Mr.  Justice  Downey,  said  the 
action — 
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^8  for  a  sum  as  to  each  item  of  transporta- 
tion in  addition  to  that  already  claimed  and 
paid  as  claimed  for  the  same  items  and  is 
not  for  any  other  or  different  or  additional 
service  nor  for  omitted  items." 

And  further: 

"The  case  therefore  involves  not  only  the 
ijuestion  of  the  applicability  of  land-grant  rates 
to  this  class  of  freight  transportation,  a  ques- 
tion already  decided  adversely  by  this  court, 
but  it  involves  further  questions  as  to  the 
right,  under  the  circumstances  of  the  case,  to 
now  recover  amounts  not  then  claimed.*' 

The  decision  referred  to  Ib  Chicago,  Mll- 
wnukee  &  St  Paul  Ry.  Co.  v.  United  States, 
50  Ct  CI.  412,  and  the  ground  of  its  ruling 
was  that  the  freight  transported  was  not 
the  property  of  the  United  States,  it  being 
the  effects  of  army  officers,  and  therefore 
was  not  entitled  to  land-grant  deductions,  but 
was  subject  to  the  commercial  tariff.  Neces- 
sarily, therefore,  the  pending  case  must  turn 
on  other  questions  for  the  property  trans- 
ported was  the  property  of  army  officers,  and 
subject,  therefore,  independently  of  other 
considerations,  to  the  commercial  rates.  Ap- 
pellant in  the  present  case  was  paid  sums 
less  than  those  rates,  and  there  is  left  for 
consideration  only  its  present  right  to  re- 
cover the  difference  between  them  and  the 
land-grant  rates;  the  latter  being  those  that 
were  paid. 

[1]  The  government,  however,  is  not  inclin- 
ed to  that  limitation  of  the  issue,  and  at- 
tacks tlie  ruling  of  which  it  is  the  conse- 
quence, and  repeats  the  contention  decided 
against  it  in  that  case,  and  again  insists  that 
the  property  transported  was  government 
property  and  entitled  to  land-grant  rates 
and  all  else  is  irrelevant  To  this  appel- 
lant replies  that  the  government  did  not 
appeal  from  the  decision  and  must  be  con- 
sidered as  having  accepted  it.  The  ef- 
fect is  rather  large  to  attribute  to  mere 
nonaction,  but  we  need  not  make  further 
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comment  upon  it  ^because  we  think  the  de- 
cision of  the  Court  of  Claims  was  correct 
The  personal  baggage  of  an  officer  is  not 
property  of  the  United  States  and  as  such 
entitled  to  transportation  at  land-grant 
rates,  and  we  are  brought  to  the  grounds  of 
recovery  urged  by  appellant. 

[2,  3]  There  are  reasons  for  and  against 
them.  The  assertion  is  of  a  right  of  action 
and  recovery  against  apparently  a  conces- 
sion during  a  long  course  of  years  to  an 
explicit  and  contrary  assertion  by  the  gov- 
ernment Appellant  attempts  to  explain  the 
concession  or,  let  us  say.  Its  nonaction,  as 
the  compulsion  of  circumstances,  and  of  a 
belief  of  the  futility  of  action,  and  now 
urges  that  it  never  intended  to  relinquish 
but  always  intended  to  assert  its  right 
The  record,  however,  has  much  against  this 
explanation,  or  that  cannot  be  accommodated 


to  it,  if  we  may  ascribe  to  appellant  the 
usual  impulses  and  interest  that  influence 
men. 

It  "and  its  predecessor  company,  whose 
properties,  franchises,  and  accounts  it  ac- 
quired, charged  upon  its  books"  the  trans- 
portation charges  at  land-grant  rates  and 
not  at  regular  commercial  rates,  so  rendered 
its  bills  to  the  government,  and  received  pay- 
ment without  protest  or  the  assertion  of  a 
greater  compensation.  And  there  was 
prompting  to  protest  and  such  assertion.  In 
1904,  according  to  a  finding,  "the  Union  Pa- 
cific stated  a  claim  against  the  United  States 
at  regular  tariff  rates  for  transportation 
of  household  goods  and  professional  books 
of  an  officer  of  the  army  over  the  railroad 
bridge  at  Quincy,  111."  The  claim  was  di^ 
allowed,  and  thereafter  the  Union  Pacific 
stated  its  accounts  at  land-grant  rates.  It 
also  found  that  in  1891  and  in  1904  there 
was  conversation  between  the  Comptroller  of 
the  Treasury  and  counsel  in  regard  to  the 
rulings  of  the  Comptroller,  though  not,  the 
Coiurt  of  Claims  says,  to  a  claim  then  pend- 
ing before  the  oiReer.  Appellant,  however, 
was  not  stirred  to  either  opposition  or  pro- 
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test  by  the  incident  *with  the  Union  Pacific 
or  the  conversation  with  the  Comptroller, 
but  continued  to  render  its  accounts  at  land- 
grant  rates,  and  accepted  payment  without 
opposition  or  action  until  the  decision  of  the 
Court  of  CUiims  in  Chicago,  Milwaukee  &  St- 
Paul  Railway  Co.  v.  United  States,  supra. 

Counsel  seem  to  make  a  merit  of  this  un- 
complaining and  unresisting  acquiescence 
and  observe  that  the  government  by  it  ob- 
tained the  advantage  of  the  plea  of  the 
statute  of  limitations.  The  fact  is  signifi- 
cant It  is  Inconsistent  with  the  reservation 
of  a  right  and  an  intention  to  subsequently 
make  a  Judicial  assertion  of  it  Creditors 
are  not  usually  so  indulgent  and  the  appel- 
lant had  remedies  at  hand.  The  courts  were 
open  to  it,  certainly  protest  was  open  to  it 
Its  explanation  for  this  nonaction  is  not  sat^ 
isfactory.  "It  Is  advised  and  believes,"  is 
its  allegation,  and  now  its  contention,  that 
"its  auditors  and  agents  were  led  and  con- 
strained to  render  its  bills  and  vouchers 
♦  ♦  ♦  at  tariff  rates  with  land-grant  de- 
ductions because  the  shipments  were  for  the 
Quartermaster's  Department  and  upon  gov- 
ernment bills  of  lading  which  in  terms  are 
only  applicable  to  'government  property* 
and  'public  property,'  and  also  [because]  the 
Comptroller  of  the  Treasury  (tohose  deci- 
sions are  by  law  made  final  and  controlling 
upon  the  Executive  Departments  of  the  yov- 
emm^nt)  had  held  that  such  transportation, 
upon  government  biUs  of  lading,  when  within 
the  amount  authorized  to  be  transported  by 
departmental  regulations  at  the  expense  of 
the  government,  was  quasi  public  property 
and  entitled  as  such  to  land-grant  rates^ 
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and  that  it  did  not  Intend  to  waWe  Its 
right  to  payment  in  full  or  to  sue,  'if  so  ad- 
vised** for  the  balances  due  "so  far  as  the 
same  were  not  barred  by  the  statute  of  limi- 
tations." 

The  italics  are  counsel's  and  we  repeat 
them  as  they  give  emphasis  to  oounsel'B  con- 
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miction  of  the  Justification  ♦of  the  excuse. 
We  do  not  share  it  The  mere  mechanism 
of  the  bills  of  lading  or  their  false  designa- 
tions of  the  property  transported  could  not 
have  imposed  on  anybody,  certainly  not  on 
'the  auditors  and  agents"  of  a  railroad  com- 
pany, and  the  decisions  of  the  Comptroller 
were  as  much  open  to  dispute  then  as  now 
and  resort  to  suit  an  inevitable  prompting, 
and  yet,  we  have  seen,  the  statute  of  limita- 
tions was  permitted  to  interpose  its  bar. 
The  excuse  of  appellant  is  hard  to  credit. 
Its  "auditors  and  agents*'  were  not  Ignorant 
of  affairs,  nor  unpracticed  in  the  controver- 
sies of  business,  and  the  means  of  their  set- 
tlement. The  auditors  and  agents  of  rail- 
road companies  are  not  usually  complaisant 
to  denials  of  the  rights  of  the  companies 
they  represent.  We  do  not  say  this  in  crit- 
icism, for  such  Is  their  duty,  the  necessary 
condition  of  their  places. 

We  are  forced,  therefore,  to  conclude  that 
appellant* a  nonaction  was  deliberate,  based 
upon  a  consideration  of  its  advantages,  with 
no  thought  of  ultimate  assertion  against  the 
decision  of  the  government  until  stirred  to 
acquisitiveness  by  the  decision  in  the  Chi- 
cago, Milwaukee  k  St  Paul  Case,  a  decision 
which  we  may  say  in  passing,  was  declared 
by  the  Court  of  Claims  to  have  been  improvi- 
d^tly  given.  B.  &  O.  R.  B.  Co.  v.  United 
States,  52  Ct  CL  468. 

Tlie  case  therefore  falls  within  the  rulings 
of  United  States  v.  Bostwick,  94  U.  S.  53, 
24  L.  Ed.  65 ;  Baird  v.  United  States,  96  U. 
S.  430,  24  li.  Ed.  703 ;  Railroad  Co.  v.  United 
States,  103  U.  S.  703,  26  L.  Ed.  454 ;  Central 
Pacific  Ry.  v.  United  States,  164  U.  S.  93,  17 
Sup.  Ct.  85,  41  li.  Ed.  362.  And  they  have 
supplemental  force  in  United  States  v.  Ed- 
mondston,  181  U.  S.  500,  21  Sup.  Ct.  718,  45 
li.  Ed.  971 ;  Utermehle  v.  Norment,  197  U.  S. 
40,  25  Sup.  Ct  291,  49  L.  Ed.  655,  3  Ann. 
Cas.  520. 

These  views  lead  to  an  affirmance  of  the 
Judgment  upon  the  record  as  it  now  stands. 
It  should  be  said,  however,  that  they  are 
baaed  on  the  concessions  of  appellant  to  the 
action  of  the  accounting  officers,   and  the 
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•Court  of  Claims  makes  this  a  point  in  its 
decision.  The  court  said  that  from  the  "long- 
continued  uniform  course  of  action  by"  ap- 
pellant "for  a  long  period  of  years,"  "it 
had  no  intention  of  claiming  anything  more 
in  the  certified  vouchers  and  paid."  And 
as  to  these  transactions  than  that  claimed 
added: 


«« 


All  the  facts  Justify  this  condasion,  for  a 
course  of  conduct  is  more  potent  than  asser- 
tions of  belief  unacted  on.  But  if  such  a  con- 
dusion  were  otherwise  subject  to  question  it 
appears  from  t^e  evidence  that  the  plaintiff*8 
[appellant]  charge  upon  its  books  was  only  of 
the  amount  claimed  in  its  vouchers,  and  that 
when  that  amount  was  paid  'the  transaction 
was  behind  us.'  The  quoted  language  is  the 
language  of  plaintiff's  auditor." 

In  explanation  of  this,  it  may  be  said,  and 
in  contradiction  of  Its  implication,  appellant 
requested  findings  by  the  court  that  the 
transaction  of  the  appellant  and  its  predeces- 
sor company  "was  regarded  by  the  auditing 
d^artment  of  the  company  as  closed,  so  far 
as  they  were  concerned,  but  as  subject  to 
subsequent  adjustment  or  suit  in  court  if 
subsequently  found  to  be  incorrect,'*  and  fur- 
ther that  the  government  considered  the  ac- 
counts between  "the  carriers  as  in  the  nature 
of  running  accounts,  subject  to  correction  as 
the  occasion  arises,  in  the  light  of  the  law 
and  the  facts."  And  it  is  contended  that 
the  evidence  supports  such  conclusion.  This 
is  disputed  by  the  government,  and  it  la 
doubtful.  The  government  concedes  that  a 
motion  to  remand  the  case  for  additional 
findings  has  foundation  in  the  record,  but 
contends  "that  the  requests  are  without  mer- 
it and  that  the  case  is  folly  covered  by  the 
facts  found,"  and  adds: 

"Of  course,  in  so  far  as  the  motion  tends  to 
request  the  Court  of  Claims  to  change  findings 
made  it  is  futile,  as  the  findings  are  condu- 
sive. 
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[4]  The  government  further  urges  that  the 
proposed  amendment  to  finding  VI  is  covered 
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by  findings  VI  *and  IX,  and  is  only  a  request 
"to  change  a  negative  to  a  positive  finding," 
that  the  amendment  to  finding  X  is  "rather 
an  argument  that  certain  condusions  should 
follow  fi'om  facts  found,"  and  that  "its  con- 
dusion,  from  the  facts  found,  is  that  both 
parties  regarded  the  settlements  as  final,  not 
as  tentative."  The  amendment  to  finding  XI 
is,  the  government  says,  "a  request  to  find 
evidence"  which  is  contrary  to  the  rules, 
and  besides  the  evidence  is  immaterial. 

We  concur  with  the  government  that  the 
request  for  findings  is  an  effort  to  change 
negative  to  positive  findings.  The  reasoning 
of  the  court  expresses  implldtly,  if  not  ex- 
plidtly,  a  view  contrary  to  that  expressed 
in  the  request  In  other  words,  the  court  re- 
garded the  settlements  of  appellant  with  the 
government  as  final,  and  not  as  tentative. 

Judgment  affirmed. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
CLARKE  concur  in  the  result 
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(256  U.  8.  S49) 

WESTERN  PAC.  R.  CO.  V.  UNITED 

STATES. 

(Argued  Jan.  13,  1921.    Decided  March  7, 

1921.) 

No.  138. 

Public  lands  ^=»85— Duty  of  carrier  to  collect 
full  rate  held  net  to  entitle  land-grant  rail- 
road accepting  reduced  rates  to  collect  bal- 
ance of  tariff  rate. 

As  Interstate  Commerce  Act,  |  22  (Comp. 
St.  I  8595),  permits  reduced  rates  to  the  Unit- 
ed States,  and  a  ruling  of  the  Interstate  Com- 
merce Commission  has  made  this  applicable 
to  property  transported  for  the  United  States, 
the  duty  of  the  final  carrier  to  collect  the  full 
published  tariff  rate  on  the  personal  effects 
of  army  officers  changing  stations  under  or- 
ders, and  its  lack  of  power  to  release  the  ship- 
per from  any  part  of  the  rate  held  not  to  enti- 
tle a  carrier  accepting  land-grant  rates  with- 
out protest  to  collect  the  balance  of  the  tar- 
iff rate. 

Appeal  from  Court  of  Claims. 

Suit  by  the  Western  Pacific  Bailroad  Com- 
pany against  the  United  States.  From  a 
Judgment  of  the  Court  of  Claims  (54  Ct  Q. 
215)  in  its  favor  for  an  insufficient  amount, 
the  claimant  appeals.    Affirmed. 
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•Mr.  William  0.  Prentiss,  of  Washington, 
D.  C,  for  appellant 
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•Mr.  Assistant  Attorney  General  DeyIs,  for 
the  United  States. 

•363 

•Mr.  Justice  McKBNNA  delivered  the  opin- 
ion of  the  Court. 

The  basic  proposition  In  this  case,  and  most 
of  its  subsidiary  considerations,  are  the  same 
as  in  Oregon- Washington  Railroad  &  Naviga- 
tion Co.  v.  United  States  (No.  134)  255  U.  S. 
ri30.  41  Sup.  Ct  329,  65  L.  Ed.  — .  It  was 
argued  at  the  same  time  as  the  latter  case, 
and,  as  in  that  case,  It  is  to  recover  amounts 
withheld  by  the  accounting  officers  of  the 
government  as  land-grant  deductions  in  set- 
tlements for  transportation  of  the  personal 
effects  of  army  officers. 

It  is  asserted,  however,  that  this  action 
differs  from  No.  134  in  that  the  Western 
Pacific  Railroad  was  not  completed  and  in 
operation  until  1910,  so  that  it  is  said  "there 
is  absent  the  element  of  previous  course  of 
dealings  relied  upon  by  the  government,  and 
in  that  there  was  introduced  in  evidence"  tes- 
timony to  the  effect  that  the  first  voucher 
presented  for  transportation  service  was  for 
full  tariff  rates. 

It  is  stated  in  the  findings  that  the  real 
claimants  in  the  case  are  the  receivers  of 
the  railroad  but  that  its  name  is  used  to 
designate  claimants  for  convenience,  and  that 
between  June  10,  1910,  and  March  18,  1915, 


the  railroad  at  the  request  of  the  United 
States,  as  shipper  or  consignor,  received  from 
other  railroad  companies  at  connecting 
points,  on  government  bills  of  lading,  and 
transported  over  its  lines,  the  effects  and 
property  of  officers  of  the  United  States 
army,  changing  stations  under  orders. 

It  further  appears  that  from  June  10, 
1910  to  March  18,  1915,  the  presentation  of 
claims,  character  of  vouchers  accompanying 
the  same,  action  thereon  by  the  accounting 
officers  of  the  government,  payment  and  re- 
ceipt were  the  same  as  in  No.  134,  except  it  is 
found  that — 

"Settlements  for  charges  on  freight  ship- 
ments on  government  bills  of  lading  were  in 
charge  of  one  David  A.  McLean,  head  of  the 
freight  revising  bureau  in  the  office  of  the  gen- 
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eral  auditor  •of  the  plaintiff  [appellant]  in  San 
Francisco." 

And  it  is  found: 

''It  was  the  practice  of  said  McLean  to  re- 
vise the  bills  of  lading  and  apply  the  rates  ap- 
plicable on  the  traffic  at  commercial  rates,  make 
the  land-grant  deduction  and  compute  the 
freight  charges  at  the  net  rate.  After  a 
month's  bill  of  lading  had  been  revised  it  was 
his  practice  to  check  up  with  the  quartermas- 
ter's office  and  adjust  differences,  where  there 
were  any  differences,  as  to  the  correct  charges. 
He  then  caused  the  claims  to  be  stated  on  the 
prescribed  voucher  form  and  after  being  sign- 
ed they,  with  the  bills  of  lading  attached,  were 
forwarded  to  the  quartermaster  for  payment 
It  appears  that  to  the  best  recollection  of  said 
McLean  he  stated  the  first  of  these  claims,  dur- 
ing this  period,  at  commercial  rates,  but  being 
informed  by  the  quartermaster's  office  of  the 
applicability  of  land-grant  rates  under  the  hold- 
ing of  the  Comptroller  and  the  established 
practice,  he  restated  the  claim  on  a  land -grant 
basis.  It  further  appears  that  he  had  just 
come  to  the  service  of  the  plaintiff;  that  he 
had  had  no  experience  in  the  rendering  of  biUs 
for  government  transportation;  that  as  soon 
as  he  learned  the  custom  with  reference  there- 
to he  rendered  bills  for  transportation  of  the 
character  here  involved  at  land-grant  rates 
and  continued  to  do  so  during  all  of  said  pe- 
riod. The  rendering  of  the  bill  referred  to  at 
commercial  rates,  if  in  fact  he  so  rendered  it, 
was  due  to  his  ignorance  of  established  prac- 
tice and  not  because  of  any  intention  to  ques- 
tion the  propriety  of  the  practice  or  to  claim 
as  a  matter  of  right  the  application  of  com- 
mercial rates.  It  is  not  shown  that  at  any 
time  during  this  entire  period  he  ever  question- 
ed the  application  of  land-grant  rates  to  such 
transportation  or  protested  any  settlements  on 
that  account,  but  all  bills  rendered  by  him, 
except  as  stated,  were  rendered  at  land-grant 
rates,  and  when  so  rendered  he  did  not  expect 
any  further  compensation  and  never  expected 
compensation  at  other  than  land-grant  rates 
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until  after  the  decision  •of  the  Chicago,  Mil- 
waukee and  St.  Paul  Case  by  this  coart.'*i 
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It  is  further  found  that— 
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"The  difference  between  the  amounts  claim- 
ed by  the  plaintiff  and  paid  on  account  of  said 
transportation  during  said  period  and  the 
amount  it  would  receive  had  it  daimed  and 
been  paid  full  commercial  rates  without  land- 
grant  deduction  is  I5J60.89.'* 

The  mllngs  of  the  accounting  officers  are 
detailed  in  the  findings. 

From  March  18, 1915,  to  August  1, 1016,  it 
is  found  that  appellant  was  entitled  "to  pay- 
ment at  the  regular  tariff  rates  applicable." 
The  goTemment  accounting  officers,  notwith- 
standing, "issued  warrants  for  net  amounts 
after  making  land-grant  deductions.*'  Against 
this  appellant  protested.  The  amounts  de- 
ducted amounted  to  $851.78. 

The  conclusion  of  the  court  was,  and  its 
decision  was,  that  appellant  was  entitled  to 
Judgment  for  the  sum  of  $851.78  and  that  as 
to  the  other  amounts  its  petition  should  be 
dismissed.  For  this  the  court  gave  as  au- 
thority its  decision  in  the  Denver  &  Rio 
Orande  R.  R.  Co.  v.  United  States,  No.  33301, 
54  Ct  01.  125,  decided  on  the  same  day. 

The  opinion  in  the  latter  case  is  set  out  in 
the  record  at  page  16. 

The  argument  in  this  case  is  the  same  as 
in  No.  134,  and  rests  on  the  same  consider- 
ations. This  case,  as  we  have  seen,  was  de- 
cided on  the  authority  of  Denver  &  Rio 
Orande  R.  R,  Co.  v.  United  States  and  the 
latter  on  the  B.  &  O.  R.  R.  Co.  v.  United 
States,  52  a.  01.  468,  and  No.  134. 

A  contention,  however,  is  made  that  was 
not  made  in  No.  134;   that  is,  that— 

"Under  the  Interstate  Commerce  Law  the 
final  carrier  (appellant  was  final  carrier  of 
the  transportation  with  which  this  case  is  con- 
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cemed)  is  not  ♦only  empowered  to  collect  the 
through  charge,  but  is  burdened  with  the  duty 
and  obligation  of  collecting  the  full  published 
tariff  rate  and  is  powerless  to  relieve  or  re- 
lease a  shipper  or  consignee  from  any  part  of 
the  same." 

The  further  contention  is  that  within  this 
obligation  is  the  property  in  the  pending  case. 
The  Immediate  answer  is  that  section  22  of 
the  Interstate  Commerce  Act  (Comp.  St  | 
«505)  permits  reduced  rates  to  the  United 
States  and  that  by  Conference  Ruling  of  the 
Interstate  Commerce  Commission  No.  33  of 
February  3,  1008,  section  22,  is  made  applic- 
able to  property  transported  for  the  United 
States.  The  transportation  in  the  present 
-case  was  for  the  government  and  In  providing 
for  it  and  paying  for  it  the  government  per- 
formed a  governmental  service. 

Judgment  affirmed. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
CLARKE  concur  in  the  result. 


(255  u.  8.  seTj 
PAYNE,  Seoretary  of  the  Interior,  et  al.  v. 
STATE  OF  NEW  MEXICO. 

(Argued  Oct  6,  1020.     Decided  March  7, 

1021.) 

No.  128. 

I.  Public  lands  ^s»53— State  Ilea  land  seleotloo 
unaffected  by  elimination  of  base  traott  from 
reservation. 

Under  Act  June  21,  1808,  §S  1,  8,  Act 
March  16,  1008  (Oomp.  St.  {  4868),  Act  June 
20,  1010,  SS  6,  10-12,  and  Act  Feb.  28,  1801, 
c.  384,  amending  Rev.  St  {{  2275,  2276  (Oomp. 
St  {|  4860,  4861),  which  authorizes  a  sUte, 
m  case  some  of  the  lands  granted  to  it  for 
school  purposes  were  thereafter  indnded  in  a 
reservation,  to  select  other  lands  in  lieu  there- 
of with  the  approval  of  the  Secretary  of  the 
Interior,  the  selection  of  the  lieu  lands  by  the 
state  dates  from  the  time  of  the  application, 
and  if  such  selection  was  then  regular  and  valid 
the  right  of  the  states  to  the  land  cannot  be 
denied  by  the  Secretary  of  the  Interior  because 
subsequent  to  such  selection  the  base  tract— 
that  is,  the  one  the  right  to  which  was  waived— 
had  been  eliminated  from  the  reservation  by  a 
change  of  boundaries. 


2.  Public  lands  <d=»  132— Claimant  complying 
with  requirements  aoqnires  equitable  Inter- 
est. 

A  claimant  to  public  land,  who  has  done 
all  that  is  required  under  the  law  to  perfect 
his  claim,  acquires  rights  thereto  against  the 
government,  based  upon  the  theory  that  by  vir- 
tue of  his  compliance  he  has  an  equitable  title 
to  the  land,  which  tiie  government  thereafter 
holds  in  trust  for  him. 

3.  Public  lands  ^=s>53— Necessity  for  approval 
by  Secretary  does  not  prevent  Interest  vest- 
ing at  time  of  selection. 

The  requirement  that  the  selection  by  a 
state  of  lands  in  lieu  of  those  induded  in  a 
reservation  be  approved  by  the  Secretary  of 
the  Interior  does  not  prevent  the  vesting  of 
the  state's  right  to  the  land,  so  as  to  give  it 
an  equitable  title  at  the  time  of  the  selection 
and  before  the  approval,  but  merely  casts  upon 
the  Secretary  the  duty  of  ascertaining  whether 
the  sdection  was  made  within  the  law. 

Appeal  from  the  Ck>urt  of  Appeals  of  the 
District  of  Oolumbia. 

Suit  by  the  State  of  New  Mexico  against 
Franklin  K.  Lane,  Secretary  of  the  Interior, 
and  another,  to  enjoin  the  cancellation  of 
lieu  land  selection  by  the  State.  A  decree  for 
the  State  was  affirmed  by  the  Oourt  of  Ap- 
peals of  the  District  of  Ck)lumbla  (258  Fed. 
080,  40  App.  D.  O.  80),  and  the  defendants  ap- 
peal; John  Barton  Payne,  as  Secretary  of 
the  Interior,  being  substituted  for  the  orig- 
inal defendant  Lane.    Affirmed. 
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*Mr.  Assistant  Attorney  General  Nebeker, 
for  appellants. 

Mr.  Patrick  H.  Loughran,  of  Washington, 
D.  C,  for  appellee. 
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Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court 

This  is  a  suit  by  the  State  of  New  Mexico 
to  enjoin  the  Secretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Office 
from  canceling  or  annullng  a  lieu  land  selec^ 
tion  of  that  state  under  a  mistaken  concep- 
tion of  their  power  and  duty.  A  hearing  on 
the  bin  and  answer  resulted  in  a  decree  for 
the  state,  which  the  Court  of  Appeals  af- 
firmed (Lane  v.  State  of  New  Mexico,  258 
Fed.  980,  49  App,  D.  C.  80),  and  the  defend- 
ants appealed  to  this  court 
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♦There  was  no  controversy  or  difference  In 
the  Land  Department  about  any  question  of 
fact,  but  only  In  respect  of  the  time  as  of 
which  the  officers  were  authorized  and  re- 
quired to  determine  the  validity  of  the  selec- 
tion. 

Congress  granted  to  New  Mexico  for  the 
support  of  common  schools  designated  sec- 
tions of  land  in  each  township,  subject  to 
specified  exceptions,  with  a  provision  ena- 
bling and  entitling  the  state  to  select  other 
lands  in  lieu  of  those  excepted,  and  with  a 
further  provision  whereby,  in  the  event  any 
of  the  designated  sections  after  passing  un- 
der the  grant  should  be  included  within  a 
public  reservation,  the  state  was  to  be  enti- 
tled to  waive  its  right  to  them  and  select  in- 
stead other  land  of  equal  acreage.  See  Cal- 
ifornia V.  Deseret  Water,  etc.,  Co.,  243  U.  8. 
416.  87  Sup.  Ct  394,  61  L.  Ed.  821.  All  lieu 
lands  were  to  be  selected  "under  the  direc- 
tion and  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior."  Act  June  21,  1898, 
0.  489,  If  1,  8.  30  Stat  484;  Act  March  16, 
^908,  c.  88,  36  Stat  44  (CJomp.  St  |  4868); 
Act  June  20, 1910,  c.  810,  §S  6,  10-12.  36  Stat 
557;  Act  Feb.  28,  1891,  c  384,  26  Stat  796, 
amending  sections  2276.  2276.  Rev.  Stat 
(Comp.  St  S§  4860,  4861). 

Some  of  the  tracts  in  place  after  passing 
under  the  grant  were  Included  within  a  pub- 
lic reservation  called  the  Alamo  National 
Forest  Afterwards,  on  March  9,  1915,  the 
state  filed  in  the  local  land  office  a  selection 
list  waiving  its  rights  to  one  of  these  tracts 
and  selecting  in  its  stead  other  land  of  like 
area  lawfully  subject  to  selection.  The  list 
conformed  to  the  directions  given  by  the  Sec- 
retary of  the  Interior  and  was  accompanied 
by  the  requisite  proofs  and  the  proper  fees. 
Notice  of  the  selection  was  duly  posted  and 
published,  proof  of  publication  was  submitted 
and  the  publisher's  charge  was  paid.  In 
other  words,  the  waiver  and  selection  were 
regularly  presented  and  all  was  done  by  the 
state  that  needed  to  be  done  by  it  to  perfect 
the  selection.  The  notice  did  not  bring  forth 
any  protest  or  objection,  and  In  due  course 
Che  local  land  officers  forwarded  the  list  and 
supporting  proofs  and  papers  to  the  General 
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•Land  Office,  with  a  certificate  stating  that 
there  was  no  adverse  filing,  entry  or  claim  to 
the  land  selected  and  that  the  list  had  been 


accepted  and  approved  by  them.  The  list  re- 
mained pending  in  that  office  until  Blay  16, 
1916,  when  the  Commissioner  directed  that 
the  selection  be  canceled  solely  on  the  ground 
that  in  the  meanUme,  on  April  3,  1916,  the 
base  tract — the  one  the  right  to  which  waa 
waived — had  been  eliminated  from  the  reser- 
vation by  a  change  in  its  boundaries.  The 
state  appealed  to  the  Secretary  of  the  Interi- 
or and  he  affirmed  the  Commissioner's  action. 
Both  officers  proceeded  on  the  theory  that  the 
validity  of  the  selection  was  to  be  tested  by 
the  conditions  existing  when  they  came  to  ex- 
amine  it  and  not  by  those  existing  when  the 
state  made  it — in  other  words,  they  conceived 
that  although  the  selection  was  lawful  when 
made  they  could  and  should  disapprove  it 
and  direct  Its  cancellation  by  reason  of  the 
elimination  of  the  base  tract  from  the  reser- 
vation a  year  later. 

[1]  The  courts  below  rejected  that  view 
and  held  that  those  officers  were  required  to 
give  effect  to  the  conditions  existing  when 
the  selection  was  made  and  that,  if  it  was 
valid  then,  they  were  not  at  liberty  to  dis- 
approve or  cancel  it  by  reason  of  the  subse- 
quent change  in  the  status  of  the  base  tract 
In  our  opinion  the  courts  were  right  The 
provision  under  which  the  selection  was 
made  was  one  inviting  and  proposing  an  ex- 
change of  lands.  By  it  Congress  said  In  sub- 
stance to  the  state:  If  you  will  waive  or  sur- 
render  your  titled  tract  in  the  reservation, 
you  may  select  and  take  in  lieu  of  it  a  tract 
of  like  area  from  the  unapprc^riated  non- 
mineral  public  lands  outside  the  reservatloD. 
Acceptance  of  such  a  prc^osal  and  compli- 
ance with  its  terms  confer  a  vested  right  in 
the  selected  land  which  the  land  officers  can- 
not lawfully  cancel  or  disregard.  In  this  re- 
spect the  provision  under  which  the  state  pro- 
ceeded does  not  differ  from  other  land  laws 
which  offer  a  conveyance  of  the  title  to  those 
who  accept  and  fully  comply  with  their  terms. 

•an 
[2,3]  *In  the  brief  for  the  officers  it  is 
frankly  and  rightly  conceded  to  be  well  set< 
tied  that  "a  claimant  to  public  land  who  has 
done  all  that  is  required  under  the  law  to 
perfect  his  claim  acquires  rights  against  the 
government  and  that  his  right  to  a  legal  title 
is  to  be  determined  as  of  that  time,"  and  also 
that  this  rule  **is  based  upon  the  theory  that 
by  virtue  of  his  compliance  with  the  require- 
ments he  has  an  equitable  title  to  the  land; 
that  in  equity  it  is  his  and  the  government 
holds  it  in  trust  for  him."  See  I^ytle  v.  Ar- 
kansas, 9  How.  314,  333,  13  L.  Ed.  153;  Stark 
V.  Starr,  6  Wall.  402,  417,  418,  18  L.  Ed.  925; 
Ard  V.  Brandon,  156  U.  S.  537,  543,  15  Sup. 
Ct.  406,  39  L.  Ed.  524;  Payne  v.  Central  Pa- 
cific Ry.  Co.,  255  U.  S.  228,  41  Sup,  Ct  314, 
65  L.  Ed.  — .  But  it  is  said  that  as  the 
selection  is  "subject  to  the  approval  of  the 
Secretary  of  the  Interior,"  no  right  can  be- 
come vested,  nor  equitable  title  be  acquired, 
thereunder,  unless  and  until  his  approval  is 
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had,  and  therefore  that  the  rnle  Just  stated 
Is  not  applicable  here.  To  this  we  cannot  as- 
sent The  words  relied  upon  are  not  peculiar 
to  this  land  grant,  but  are  found  in  many 
others.  Their  purpose  Is  to  cast  upon  the 
Secretary  the  duty  of  ascertaining  whether 
the  selector  is  acting  within  the  law,  in  re- 
spect of  both  the  land  relinquished  and  the 
land  selected,  and  of  approving  or  rejecting 
the  selection  accordingly.  The  power  con- 
ferred is  "Judicial  in  Its  nature"  and  not  only 
involves  the  authority,  but  Implies  the  duty, 
"to  determine  the  lawfulness  of  the  selec- 
tions as  of  the  time  when  the  exertion  of  the 
authority  was  invoked  by  the  lawful  filing 
of  the  list  of  selections."  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  880,  388,  81  Sup.  Ot  300,  66 
L.  Ed.  258;  Daniels  v.  Wagner,  237  U.  S. 
547,  657  et  seq.,  86  Sup.  Ot  740,  69  U  Ed. 
1102,  L.  R.  A.  1916A,  1116,  Ann«  Gas.  1917A, 
40;  Payne  v.  Central  Pacific  Ry.  Co.,  supra. 
This  view  of  It  has  been  enforced  where  the 
Secretary,  misconceiving  his  authority  and 
the  rights  of  the  selector,  erroneously  de- 
clined to  approve  and  canceled  selections 
lawfully  made.  St  Paul  ft  Sioux  Olty  R.  R. 
Co.  V.  Winona  ft  St  Peter  R.  R.  Co.,  112  U. 
S.  720,  6  Sup.  Ot  834,  28  L.  Ed.  872;  Daniels 
V.  Wagner,  supra.  And  it  should  be  observed 
that  this  view  has  been  recognized  and  ap- 
plied by  the  Land  Department  although  not 
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♦with  uniformity.  In  the  Case  of  Gideon  v. 
McDonald,  30  Land  Dec  124,  which  Involved 
a  lieu  land  selection  and  a  state  of  facts 
much  like  those  now  before  us,  it  was  said 
by  the  Secretary  of  the  Interior: 

"When  the  selection  was  filed  the  land  em- 
braced in  the  accompanying  deed  of  relinquish- 
ment and  reconveyance  was  within  the  limits 
of  the  forest  reserve  and  a  proper  basis  for 
a  selection  nnder  said  act,  and  the  land  selected 
by  McDonald  in  exchange  was,  according  to  the 
records  of  your  [Conmiissioner's]  office,  of  the 
character  subject  to  such  selection  and  free 
from  other  claim  or  appropriation.  By  this 
deed  of  relinquishment  and  reconveyance  to 
the  United  States  of  nis  own  land  situate  with- 
in the  boundaries  of  the  forest  reserve,  axid 
by  his  selection  of  the  Hen  land,  McDonald 
accepted  the  standing  offer  or  proposal  of  the 
government  contained  in  the  act  of  June  4, 
1897  [30  Stat  36],  and  complied  with  its  con- 
ditions, thereby  converting  the  mere  offer  or 
proposal  of  the  government  into  a  contract 
f  uUy  executed  upon  his  part,  and  in  the  execu- 
tion of  which  by  the  government  he  had  a  vest- 
ed right  After  McDonald  had  fully  complied 
with  the  terms  on  which  the  government  by 
said  act  had  declared  its  willingness  to  be 
bound,  no  act  of  either  the  executive  or  leg- 
islative branch  of  the  government  could  divest 
him  of  the  right  thereby  acquired.  Your  [Com- 
missioner's] office  will  therefore  carefully  ex- 
amine the  papers  and  records  pertaining  to 
this  selection  and,  if  it  is  found  to  be  other- 
wise free  from  objection,  the  fact  of  the  elim- 
ination from  the  boundaries  of  the  forest  re-  „«,^^,^  ...^« 
serve  of  the  lands  in  lieu  of  which  the  selec-  |  ported  to  be. 


tion  is  made,  after  full  compliance  by  the  claim- 
ant with  the  lieu  land  act  and  regulations,  will 
not  prevent  approval  of  the  selection." 

In  Oallfomia  v.  Deseret  Water,  etc^  Co., 
supra,  which  involved  a  like  waiver  and  se- 
lection alleged  to  have  been  lawfully  made 
and  to  be  awaiting  action  by  the  Secretary, 
the  United  States,  in  a  brief  presented  by 
leave  of  the  court,  took  the  position  that  by 

the  waiver  It  acQuired  sudi  an  ^equltaole 
right  in  the  base  tract  as  prevented  a  con- 
demnation of  the  tract  as  the  property  of  tho 
state.  The  state  court  held  the  waiver  and 
selection  of  no  effect  and  this  court  reversed 
that  decision. 

We  conclude  that  an  injunction  was  rightly 
awarded,  but  that  it  will  be  better  suited  to 
the  occasion  if  It  be  confined  to  directing  a 
disposal  of  the  selection  In  regular  course 
unaffected  by  the  elimination  of  the  base 
tract  from  the  reservation.  With  this  mod- 
ification the  decree  is 

Affirmed. 


(285  U.  8.  SSI) 

UNITED  STATES  v.  DIAMOND  COAL  A 

COKE  CO. 

(Argued   Nov.   U,   1920.    Decided,   March   7, 

1921.) 

No.  87. 


I.  LImltatloB  of  aotioBS  «=s>li( I)— Laches  may 
be  Invoked  against  oovernmeatv  to  prevent 
suspension  of  limitations  until  dlsoovery  of 
fraud. 
Where  the  bar  of  limitations  under  Act 
March  8,  1891  (Oomp.  St.  f  4992),  would  be 
effective  against  a  suit  to  cancel  patents  to 
coal  lands,  unless  the  equitable  principle  sus- 
pending the  running  of  limitations  In  case  of 
fraud  until  discovery  of  the  fraud  be  applied, 
the  doctrine  of  laches  in  discovering  the  fraud, 
which  is  an  inherent  ingredient  of  such  equita- 
ble principle,  may  be  invoked  against  the  Unit- 
ed States. 


2.  Limitation    of    actions    «=» 1 00 (10)— Facts 
held  not  to  charge  government  with  knowl- 
edge of  fraud  or  laches,  so  as  to  start  limita- 
tions running.  If  concealed  from  the  govern- 
ment. 
Conceding  that  conveyances  by  persons  en- 
tering coal  lands  to  a  corporation  immediately 
following  the  initiation  of  the  right  to  purchase 
and  preceding  the  issuance  of  patents,  the  uni- 
formity of  the  method  employed  and  the  sur- 
rounding circumstances  would,  if  known,  have 
constituted  badges  of  fraud  such  as  would  give 
the   government   knowledge   of  the  fraud,   or 
charge  it  with  laches  in  failing  to  discover  the 
fraud,  so  as  to  start  the  running  of  limitations 
against  suits  to  cancel  the  patents,  they  would 
not  have  such  result  if,  as  alleged,  they  were 
concealed  in  such  manner  as  to  deceive  the 
oflScers  of  the  government  and  lead  them  to 
believe  that  the  entries  were  what  they  pur- 
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3.  LlmltmtiOB  of  tetloM  «=s>l8Q(l)— Fallora  to 
allego  that  oonveyanees  by  entryman  wore 
not  recorded  held  not  to  Justify  Inferenee 
that  they  were. 

In  a  suit  to  cancel  patents  to  coal  lands 
claimed  to  hare  been  fraudulently  entered  by 
persons  acting  for  a  coal  company  to  which 
they  conveyed  before  the  issuance  of  the  pat- 
ents, the  failure  of  the  bill  to  allege  that  the 
conyeyances  by  the  entrymen  were  not  season- 
ably recorded  did  not  justify  the  inference,  on  a 
motion  to  dismiss  on  the  ground  that  the  suits 
were  barred  by  limitations,  that  they  had  been 
recorded  and  thereby  gave  notice  of  the  fraud. 

4.  Limitation  of  aotlons  «=s>l8a(2)— in  suit  to 
cancel  patents,  bill  held  susceptible  of  con- 
struction against  government's  linowiodge  of 
fraud. 

In  a  suit  to  cancel  patents  to  coal  lands  al- 
leged to  haye  been  fraudulently  entered  by  per- 
sons acting  for  a  coal  company,  to  which  they 
conveyed,  the  bill,  though  showing  possession 
of  the  land  by  the  company  at  the  time  of  the 
purchase  by  the  entrymen  and  subsequent  to 
their  conveyances,  the  propinquity  of  the  land 
to  the  corporation's  field  of  operations,  and 
its  exploitation  by  the  corporation  for  the  pur- 
pose of  taking  coal  therefrom,  held  susceptible 
of  the  construction  that  the  possession  by  the 
corporation  and  its  operations  on  the  proper- 
ty were  clandestine,  and  hence  it  was  error  to 
dismiss  the  bill  on  the  ground  that  it  showed 
on  its  face  that  the  government  had  Itnowledge 
of  the  fraud,  so  as  to  start  limitations  run- 
ning. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  United  States  against  the  Dia- 
mond Coal  ft  Coke  Company.  A  decree  dis- 
mLssing  the  bill  .was  affirmed  by  the  Circuit 
Court  of  Appeals  (254  Fed.  266,  166  C.  C.  A. 
554),  and  the  United  States  appeals.  Re- 
versed and  remanded. 

*Mt.  Assistant  Attorney  General  Nebeker, 
for  the  United  States. 

^326 

•Mr.  W.  B.  Rodgers,  of  Anaconda,  MonL, 
for  appellee. 

♦829 

♦Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court 

This  suit,  begun  by  the  United  States 
against  the  Diamond  Coal  &  Coke  Company 
in  October,  1917,  had  a  threefold  object :  (1) 
To  cancel  18  patents  granted  to  that  num- 
ber of  persons,  at  dates  ranging  from  14  to 
21  years  prior  to  the  commencment  of  the 
suit,  and  covering  2,283  acres  of  coal  land 
situated  in  the  Evanston  land  district,  state 
of  Wyoming;  (2)  to  cancel  deeds  of  convey- 
ance to  the  corporation  made  by  the  entry- 
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men  who  ♦had  purchased  from  the  United 
States  the  land  which  the  patents  embraced ; 
(3)  to  recover  the  value  of  coal  which  it  was 
alleged  had  been  taken  by  mining  operations 
of  the  corporation  from  the  land  in  question 
during;  the  period  stated. 


It  suffices  from  the  view  we  take  of  the 
matters  requiring  consideration  to  brleflj 
resume  the  averments  of  the  MIL  It  was 
alleged  that  in  the  year  1894  the  defendant 
corporation  had  formed  a  conspiracy  to  de- 
fraud the  United  States  of  the  land  covered 
by  the  patents  by  procuring  the  purchase  of 
said  land  from  the  United  States  by  persons 
acting  ostensibly  for  themselves,  but  really 
as  the  representatives  of  the  corporation  and 
for  its  sole  account  and  benefit  In  further- 
ance of  the  conspiracy  thus  formed,  it  was 
alleged  that  18  persons  described  as  entry- 
men,  at  the  suggestion  and  in  the  pay  of  the 
corporation,  made  application  at  the  proper 
land  office  of  the  United  States  to  purchase 
in  their  own  names  the  land  covered  by  the 
patents,  the  land  so  applied  for  having  been 
designated  by  the  corporation  and  the  entries 
being  exclusively  intended  for  its  benefit.  It 
was  charged  that  these  entrymen  falsely 
swore,  for  the  purposes  of  their  applications 
to  purchase,  that  the  applications  were  made 
for  their  own  benefit,  when  in  fact  they  were 
solely  made  for  the  benefit  of  the  corporation; 
that  the  entrymen  additionally  falsely  swore 
that  they  were  in  possession  of  the  land,  had 
developed  coal  mines  on  it,  and  were  engaged 
in  working  the  same,  when  In  truth  the  lands 
had  never  been  in  the  possession  of  the  ap- 
plicants, who  had  exi>ended  no  money  and 
had  done  no  work  thereon,  since  the  lands 
were,  prior  to  and  at  the  time  of  the  appli- 
cations, in  the  possession  of  the  corporation 
through  its  officers  or  some  persons  or  agents 
acting  for  it  and  for  its  benefit 

It  was  further  alleged  that  shortly  after 
the  entries  were  made,  in  furtherance  of  the 
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fraudulent  purpose,  and  *upon  the  false  alle- 
gations and  affidavits  above  stated  and  before 
patent  issued,  the  entrymen  conveyed  the  land 
applied  for  by  warranty  deed  to  the  corpo- 
ration, although  there  was  no  allegation  con- 
cerning the  registry  or  nonreglstry  of  the 
deeds  of  conveyance  thus  made.  T^e  bill  In 
addition  charged  that  for  the  purpose  of  se- 
curing the  right  .which  was  contemplated  for 
the  benefit  of  the  corporation,  further  false 
affidavits  as  to  the  exclusive  interest  of  the 
entrymen  were  made  and  that  all  the  money 
paid  by  way  of  price  for  the  land  or  for  ex- 
penses or  otherwise  was  furnished  by  the  cor- 
poration for  its  own  account  It  was  alleged 
that  the  corporation  for  many  years  before 
the  transactions  thus  stated  had  engaged  in 
the  mining,  production,  and  sale  of  coal  in  the 
state  and  district  in  which  the  land  covered 
by  the  entries  was  situated;  that  its  opera- 
tions had  been  principally  carried  on  in  the 
vicinity  of  such  lands,  and  that  the  lands  in- 
volved in  the  suit  had  been  mined  for  coal 
and  large  quantities  of  coal  had  been  and 
were  still  being  removed  therefrom  to  the 
irreparable  injury  of  the  United  States;  the 
value  of  the  coal  thus  removed  being  the  anb- 
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Ject-matter  of  the  claim  in  that  respect  to 
which  we  have  at  the  outset  referred. 

There  were  general  averments  that  the  pre- 
Yionsly  alleged  acts  concerning  the  making 
of  the  entries,  which  were  alike  In  all,  jrrere 
done  not  only  for  the  purpose  of  defrauding 
the  United  States  and  enriching  the  corpora- 
tion, but  in  order  to  conceal  the  wrong  which 
was  being  accomplished,  and  that  the  acts  of 
concealment  were  of  such  a  character  as  to 
deceive  the  officers  of  the  United  States  and 
to  lead  them  to  believe  that  the  entries  were 
what  they  purported  to  be,  that  is,  purchases 
by  the  entrymen,  and  to  exclude,  therefore, 
not  only  the  knowledge  that  they  were  for 
the  account  of  the  corporation,  but  also  to 
exclude  all  basis  for  affording  any  reasonable 
ground  to  put  the  United  States  upon  inquiry 
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as  to  the  *real  situation.  Additionally,  it  was 
averred  that,  so  completely  did  the  fraud 
which  was  committed  and  its  concealment  ac- 
complish the  purposes  thus  intended,  that  the 
officers  of  the  United  States  had  no  knowl- 
edge whatever  of  the  fraudulent  title  acquir- 
ed by  the  corporation  and  no  reason  to  be- 
lieve in  its  existence  until  a  short  time  be- 
fore the  bringing  of  the  suit  when,  by  report 
of  a  special  agent  of  the  Land  Office,  knowl- 
edge of  the  true  situation  was  in  part  con- 
veyed, leading  up  to  a  further  investigation 
by  the  Department  of  Justice,  consequent  up- 
on which  the  suit  was  commenced. 

It  was  moved  to  dismiss  on  four  grounds: 
CL)  That  the  bill  stated  no  cause  of  action; 
(2)  that  it  was  barred  by  the  limitation  of  the 
Act  of  March  3,  1891,  c.  559,  26  Stat.  1093 
(Comp.  St.  f  4992),  as  the  six-year  period  fix- 
ed by  that  act  had  elapsed;  (3)  because  the 
facts  as  to  fraud  and  concealment  alleged  in 
the  bill  were  not  of  such  a  character  as  to  sus- 
pend the  operation  of  the  statute;  and  (4)  be- 
cause those  facts  were  of  such  a  nature  as 
necessarily  to  impute  the  knowledge  of  the 
fraud  complained  of,  or  if  not,  to  make  it 
clear  that  the  failure  to  seek  relief  within 
the  statutory  time  was  the  result  of  inexcus- 
able laches.  The  court,  not  questioning  that 
In  an  adequate  case  the  fraud  and  the  con- 
cealment thereof  would  suspend  the  operation 
of  the  statute  until  the  discovery  of  the  fraud 
(Exploration  Go.  v.  United  States,  247  U.  S. 
435,  445,  38  Sup.  Ct  571,  62  U  Ed.  1200), 
based  its  conclusion  upon  the  qualifications 
and  limitations  inhering  in  that  rule,  as 
stated  in  the  Exploration  Case  and  as  pre- 
viously expounded  in  Bailey  v.  Glover,  21 
WalL  342, 22  L.  Ed.  636.  Concluding  that  the 
averments  of  the  bill  were  insufficient  to  es- 
tablish that  the  failure  to  discover  within 
the  statutory  time  was  not  solely  attributable 
to  laches,  and  finding  the  bar  of  the  statute 
under  these  circumstances  absolute,  the  court 
applied  the  statute  and  dismissed  the  bill. 
The  United  States  having  elected  not  to  avail 
of  leave  to  amend  within  a  period  of  90  days 
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allowed  by  ^the  court  of  its  own  motion,  but  to 
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stand  on  its  bill,  a  final  decree  was  entered 
dismissing  the  bill,  and  the  case  was  taken  to 
the  court  below. 

That  court,  while  ccmsidering  the  subject 
in  the  light  of  the  burden  cast  upon  the  Unit* 
ed  States  resulting  from  the  fact  that  the 
time  fixed  by  the  statute  had  run  before  the 
suit  was  brought,  and  the  technical  sufficien- 
cy of  the  bill  viewed  merely  from  that  as- 
pect, proceeded  to  consider  the  averments  of 
the  bill  comprehensively.  As  a  result  it  con- 
cluded (a)  that  the  allegations  of  the  bill  did 
not  meet  the  requirements  as  to  the  exertion 
of  due  diligence  to  discover  the  fraud  which 
they  charged  had  been  committed,  and  (2) 
that  the  bar  of  the  statute  was  applicable 
because  the  allegations  of  the  bill  stated  the 
existence  of  facts  and  circumstances  from 
which  knowledge  of  the  fraud  was  necessa- 
rily to  be  imputed,  or  from  which  such  infer- 
ences were  plainly  dedudble  as  would  have 
led  to  discovery  if  diligence  had  been  exert- 
ed; in  other  words,  that  there  was  either 
knowledge  of  the  fraud  within  the  statutory 
period,  or  such  laches  resulting  from  failure 
to  make  inquiry  as  to  take  the  case  out  of  the 
equitable  principle  by  which  the  positive 
bar  of  the  statute  could  be  avoided. 

[1]  Before  testing  the  accuracy  of  the  de- 
ductions from  the  averred  facts  upon  which 
these  conclusions  are  necessarily  based,  we 
dispose  of  a  legal  contention  of  the  United 
States,  that  in  any  event  the  propositions 
were  wrongfully  applied  because  under  the 
statute  laches  in  discovering  the  fraud  could 
not  be  imputed  to  the  United  States.  As  the 
statute  in  express  terms  deals  with  the  rights 
of  the  United  States  and  bars  them  by  the 
limitation  which  it  prescribes,  and  as  that 
bar  would  be  effective  unless  the  equitable 
principle  arising  from  the  fraud  and  its  dis- 
covery be  applied,  it  must  follow,  since  the 
doctrine  of  laches  is  an  inherent  ingredient 
of  the  equitable  principle  in  question,  that 
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the  proposition  is  wholly  without  ♦merit  be- 
cause, on  the  one  hand,  it  seeks  to  avoid  the 
bar  of  the  statute  by  invoking  the  equitable 
principle  suspending  its  operation,  and,  on 
the  other,  rejects  the  fundamental  principle 
upon  which  the  equitable  doctrine  invoked 
can  alone  rest 

[2,  3]  Coming,  then,  to  consider  the  allega- 
tions of  the  bill  for  the  purpose  of  testing  the 
conclusions  based  upon  them  by  the  court 
below,  as  Just  stated,  we  are  of  opinion  that 
such  conclusions  cannot  be  sustained  with- 
out drawing  unauthorized  inferences  from 
the  facts  alleged  and  thus  deciding  the  case 
by  indulging  in  mere  conjecture.  Without 
going  into  detail,  we  briefly  advert  to  the  In- 
ferences from  two  subjects  dealt  with  by  the 
court  below  which  illustrate  the  necessity 
for  the  conclusion  Just  stated.  In  the  first 
place,  let  it  be  conceded  arguendo  that  tlie 
conveyances  from  the  entrymen  to  the  cor- 
poration  as  alleged,  following  almost  imnie' 
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dlately  the  initiation  of  the  right  to  purchase 
and  preceding  the  patents,  the  uniformity  of 
the  method  employed,  and  the  surrounding 
circumstances,  would  all,  If  known,  have  con- 
stituted badges  of  fraud  of  such  a  character 
as  to  produce  the  result  which  the  court  be- 
low based  upon  them.  But  the  result  thus 
stated  depends  upon  the  existence  of  knowl- 
edge of  such  facts  or  of  knowledge  of  other 
facts  from  which  they  were  reasonably  de- 
ducible — a  situation  whidi  does  not  here  ex- 
ist, as  the  averments  of  the  bill  as  to  con- 
cealment exclude  that  conclusion.  True  it 
Is,  that  in  dealing  with  the  question  of  the 
technical  sufficiency  of  the  pleading  the  court 
below  directed  attention  to  the  fact  that  it 
contained  no  allegation  that  the  conveyances 
made  by  the  entrymen  had  not  been  season- 
ably recorded;  but  that  in  no  way  Justifies 
the  inference  tJiat  they  had  been  recorded  and 
therefore  gave  notice  of  the  fraud,  even  If  it 
be  conceded,  for  the  sake  of  the  argument, 
that  such  recording  was  adequate  to  give 
such  notice — ^a  question  which  we  do  not  now 
decide. 
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[4]  *So,  also,  let  it  be  conceded,  as  held  by 
the  court  below,  that  the  allegations  of  the 
bill  as  to  the  possession  of  the  land  by  the 
corporation  at  the  time  of  the  purchase  by 
the  entrymen  and  subsequent  to  their  con- 
veyances; of  the  propinquity  of  the  land  to 
the  field  of  operations  of  the  corporation;  of 
its  exploitation  by  the  corporation  for  the 
purpose  of  taking  coal  therefrom,  all  in  and 
of  themselves,  if  open  and  public  so  as  to  be 
known,  constituted  such  indications  of  fraud 
as  to  give  notice  to  the  United  States,  or  at 
least  to  put  it  upon  inquiry.  But  again,  that 
concession  is  here  irrelevant  since  the  aver- 
ments of  concealment  and  other  allegations  in 
the  bill  are  susceptible  of  the  construction 
that  the  possession  of  the  corporation  was 
clandestine  and  that  its  operations  as  to  the 
property  were  of  the  same  character  because 
not  conducted  in  its  own  name  but  by  per- 
sons interposed  with  the  very  object  of  con- 
cealment. 

Viewing  the  case  in  the  light  of  these  con- 
siderations, as  well  as  of  others  to  the  same 
effect  to  which  we  do  not  stop  to  refer,  we 
are  of  opinion  that  error  was  committed  in 
disposing  of  the  bill  upon  the  motion  to  dis- 
miss, and  that  the  ends  of  Justice  require 
that  it  should  be  only  finally  disposed  of  aft- 
er hearing  and  proof,  thus  excluding  the  dan- 
ger of  wrong  to  result  from  a  final  determina- 
tion of  the  cause  upon  mere  Inferences  with- 
out proof. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  and  it  is  reversed,  and  the  case 
remanded  to  the  District  Court,  with  direc- 
tions to  set  aside  its  decree  of  dismissal  and 
to  overrule  the  motion  to  dismiss,  and  for 
further  proceedings  in  conformity  with  this 
opinicm. 

Reversed  and  remanded. 


(255  U.  8.  S56) 

SUPREME  TRIBE  OF  BEN  HUR  V.  CAU- 

BLE  at  al. 

(Submitted  Jan.  10,  1921.    Decided  March  7, 

1921.) 

No.  274. 

1.  Courts  ^3»308— 'District  Court  has  Jnriedlo- 
tion  over  representative  suit  botweeu  oitl- 
zoM  of  different  states. 

The  United  States  District  Ooart  has  juris- 
diction over  a  suit  brought  against  a  resident 
defendant  by  nonresident  members  of  a  class 
numbering  many  thousands  of  persons  and  re- 
siding in  many  different  states. 

2.  Courts  ^s»308— 'Represontatlou  of  citlaena 
of  same  state  as  defendant  does  not  defeat 
Jurisdiction  over  class  suit. 

The  jurisdiction  of  the  United  States  Dis- 
trict Court  over  a  suit  against  a  resident  de- 
fendant, brought  by  nonresident  members  of  a 
class  for  the  benefit  of  all  the  class,  is  not 
defeated  by  the  representation  by  the  nonresi- 
dent plaintiffs  of  members  of  the  class  who 
wore  citizens  of  the  same  state  as  defendant. 

3.  Courts  ^=s>332— Equity  powers  of  federal 
District  Courts  extend  to  suits  by  class  rep- 
resentatives, so  that  equity  rule  38  Is  valid. 

The  equity  powers  with  which  the  District 
Courts  of  the  United  States  are  vested  include 
suits  by  representatives  of  a  class,  whidi  were 
known  before  the  adoption  of  our  judicial  sys- 
tem, 80  that  equity  rule  88  as  amended  (33 
Sup.  Ct.  xxix),  authorising  such  suits  by  the 
representatives  of  a  class  who  are  citizens  of  a 
state  different  from  defendant,  does  not  confer 
upon  District  Court  a  jurisdiction  not  warrant- 
ed by  the  Constitution  and  laws  of  the  United 
States. 

4.  Courts  ^=»354— Judgment  In  representative 
suit  conoiuslve  on  all  members  of  oiass. 

Under  equity  rule  38  (33  Sup.  Ct  xxix), 
relating  to  suits  by  representatives  of  a  class, 
which,  as  amended,  omits  the  provision  origi- 
nally contained  that  the  decree  therein  should 
be  without  prejudice  to  the  rights  of  the  ab- 
sent parties,  a  decree  by  the  United  States 
District  Court  in  a  suit  by  representatives  of 
the  class  who  were  citizens  of  a  state  differ- 
ent from  that  of  defendant  is  binding  on  mem- 
bers of  that  class  who  are  citizens  of  the  same 
state  as  defendant. 

5.  Courts  ^=9354— General  equity  rule  of  fed- 
eral court  does  not  apply  to  ease  governed  by 
speoiflo  rule. 

Since  equity  rule  38  (33  Sup.  Ct  xxix), 
specifically  provides  for  suits  on  behalf  of  a 
class  by  representatives  thereof,  rule  39  (33 
Sup.  Ct  xxix),  providing  that,  if  proper  parties 
cannot  be  joined  without  ousting  the  jurisdic- 
tion of  the  court  the  court  may  proceed  with- 
out such  joinder,  but  that  the  decree  shall  be 
without  prejudice  to  the  rights  of  the  absent 
parties,  does  not  apply  to  representative  suits 
so  as  to  render  a  decree  therein  ineffective 
against  members  of  the  class  who  are  dUzens 
of  the  same  state  as  defendant 
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6.  Courts  ^=9264(5)— Federal   Distrlot  Court  ipreme  Tribe  of  Ben  Hnr  to  require  mem- 


has  Jurisdiction  over  anciilary  bill  to  enforce 
Judgment  against  dass. 

The  United  States  District  Court  has  juris- 
diction over  an  ancillary  bill  to  enforce  a  de- 
cree rendered  in  a  suit  on  behalf  of  a  dass 
by  complainants  who  were  citizens  of  a  state 
different  from  that  of  defendant,  as  against 
members  of  that  class  who  were  citizens  of 
the  same  state  as  defendant,  by  restraining  the 
prosecution  of  suits  brought  in  the  state  courts 
by  the  citizens. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Indiana. 

Suit  by  the  Supreme  Tribe  of  Ben  Hur 
against  Aurelia  J.  Cauble  and  others,  to  re- 
strain the  prosecution  of  suits  in  the  state 
court.  From  a  decree  of  the  District  Court, 
dismissing  the  bill  for  want  of  Jurisdiction 
(264  Fed.  247),  complainant  appeals  directly 
to  the  Supreme  Court.    Reversed. 

•857 

^Messrs.  Charles  M.  McCabe,  of  Crawfords- 
viUe,  Ind.,  and  Samuel  D.  Miller,  William  H. 
Thompson,  and  Frank  C.  Dailey,  all  of  In- 
dianapolis, Ind.,  for  appellant 

Mr.  William  C.  Bachelder,  of  Indianapolis, 
Ind.,  for  appellees. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 

This  case  is  here  upon  the  question  of  Ju- 
risdiction. Jud.  Code,  {  238  (Comp.  St.  i 
1210).  Appellant  is  a  fraternal  benefit  asso- 
ciation organized  under  the  laws  of  the  state 
of  Indiana.  It  filed  a  bill  against  Aurelia 
J.  Cauble  and  others,  citizens  and  residents 
of  Indiana,  to  enjoin  them  from  prosecuting 
in  the  state  courts  certain  suits  which,  it 
is  averred,  would  relitigate  questions  settled 
by  a  decree  of  the  United  States  District 
Court  for  Indiana;  it  being  the  contention 
that  all  the  members  in  Class  A  in  the  Su- 
preme Tribe  of  Ben  Hur,  including  the  ap- 
pellees, were  bound  and  concluded  by  the 
federal  decree. 

The  bill  was  filed  upon  the  theory  that  it 
is  ancillary  in  character,  and  Justifies  a  de- 
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cree  to  protect  the  rights  ^adjudicated  in  the 
original  proceeding.  A  motion  to  dismiss  for 
want  of  Jursdiction  was  sustained.  (D.  C.) 
264  Fed.  247. 

The  ancillary  bill  alleges  that  the  ques- 
tions decided  in  the  original  suit  determined: 

(1)  The  right  of  the  Supreme  Tribe  of  Ben 
Hur  to  create  a  new  class  of  benoflt  certifi- 
cate holders  known  as  Class  B.  (The  mem- 
bership in  such  society  up  to  July  1,  1908, 
having  been  in  the  class  thereafter  to  be  des- 
ignated as  Class  A.)  (2)  The  right  of  the 
society  to  determine  that  all  benefit  certifi- 
cates issued  after  July  1,  1908,  should  be 
Class  B  certificates,  and  that  no  Class  A  cer- 
tificates should  be  issued  after  that  date, 
and  no  new  members  taken  into  Class  A, 
from   that  Ume.     (3)  The  right  of  the  Su- 


bers  of  Class  B  to  pay  different  rates  for 
their  insurance  from  members  of  Class  A. 
(4)  The  right  of  the  Supreme  Tribe  of  Ben 
Hur  to  require  that  the  mortuary  funds  of 
the  two  classes  be  kept  separate  and  distinct, 
and  that  the  death  losses  occurring  therein, 
should  be  paid  out  of  the  funds  of  each  dass 
respectively.  (5)  The  right  of  the  Supreme 
Tribe  of  Ben  Hur  to  authorize  members  of 
Class  A  to  transfer,  upon  a  written  applica- 
tion therefor  to  Class  B,  and  to  take  with 
them  into  Class  B.  their  Interest  in  the  mor- 
tuary, and  other  funds,  of  the  society,  created, 
or  arising  prior  to  July  1, 1908,  and  requiring 
the  Class  B  members  to  pay  a  monthly  pay- 
ment and  rate  in  excess  of  that  paid  by  Class 
A  members.  (6)  The  right  of  the  Supreme 
Tribe  of  Ben  Hur  to  require  members  re- 
maining in  Class  A,  and  not  transferring  to 
Class  B,  to  pay  a  sufficient  number  of  month- 
ly payments,  or  assessments,  to  meet  the 
death  losses  in  Class  A.  (7)  The  right  of  the 
Supreme  Tribe  of  Ben  Hur  to  use  the  ex- 
pense fund  of  the  society  for  the  purpose  of 
creating  Class  B,  and  induce  Class  A  mem- 
bers to  transfer  to  Class  B,  and  to  secure 

new  members  in  Class  B.  (8)  Whether  *the 
Supreme  Tribe  of  Ben  Hur  had  used  the  ex- 
pense fund  in  a  manner  Justified  by  its  con- 
stitution and  by-laws  and  a  general  exam- 
ination of  expenditures  which  had  been  made 
by  that  society,  out  of  Its  expense  fund,  and 
the  purpose  for  which  these  expenditures  had 
been  made,  and  whether  any  of  them  were 
made  in  violation  of  the  rights  of  Class  A 
members.  (9)  The  right  of  the  Supreme 
Tribe  of  Ben  Hur  to  use  its  expense  fund,  in- 
cluding all  questions  as  to  whether  payments 
made  out  of  it  were  equitable  and  Just,  or 
inequitable,  wrongful  and  unlawful;  and 
the  question  of  whether  the  maintenance  of 
a  general  expense  fund,  and  the  payments  of 
the  entire  expenses  of  the  society  therefrom, 
was  fair,  Just  and  legal.  (10)  Whether  the 
Supreme  Tribe  of  Ben  Hur  had  wrongfully, 
or  unlawfully  inaugurated  a  campaign  to 
persuade  and  induce  the  members  of  the 
society  belonging  to  Class  A  to  give  up  their 
certificates  in  Class  A,  and  to  apply  for  and 
procure  membership  and  certificates  in  Clash 
B ;  or  whether  the  action  of  the  society,  ano 
its  officers  in  that  connection,  was  rightful, 
just  and  equitable.  (11)  The  question  of 
whether  the  rates  in  Class  A,  in  effect  prior 
to  July  1, 1908,  were  adequate,  or  inadequate, 
or  whether  they  were  sufficient  to  provide  for 
the  current  death  losses  in  Class  A,  and  the 
ex];)enses  of  the  society;  or  whether  it  was 
necessary,  in  order  to  prevent  the  insolvency 
of  the  Supreme  Tribe  of  Ben  Hur,  to  create 
a  new  class,  and  induce  the  members  of  the 
old  class,  in  so  far  as  it  was  possible  to  in- 
duce them,  to  transfer  to  the  new  class,  and 
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the  rigbt  of  the  society  to  take  all  action  nec- 
essary for  this  purpose. 

Other  details  of  the  reorganization  are  set 
forth,  and  It  Is  averred  that  In  the  original 
suit  it  was  finally  determined  and  adjudged 
that  the  reorganization  adopted  by  the  Su- 
preme Tribe  of  Ben  Hur  waa  valid  and  bind- 
ing upon  all  the  members  of  the  society,  In- 
cluding the  members  known  as  Glass  A. 

<8G0 

*The  ancillary  bill  alleges  that  the  com- 
mencement of  the  suit  in  the  state  courts  of 
Indiana  will  have  the  effect  to  relltigate 
questions  conclusively  adjudicated  against 
the  defendants  as  members  of  Class  A  in  the 
action  in  the  United  States  District  Court; 
that  to  permit  them  to  do  so  would  destroy 
the  effect  of  the  decree  rendered  In  that  suit ; 
that  in  the  several  suits  commenced  in  the 
state  courts  plaintiffs  therein  challenged  the 
rights  of  the  society  to  create  Class  B ;  and 
that  the  plan  of  reorganization  of  the  society 
to  create  Class  B,  and  the  questions  of  fact 
and  law  Involved  in  the  causes  in  the  state 
court  are  the  same  questions,  and  none  other 
than  those  conclusively  adjudged  and  deter- 
mined in  the  main  suit. 

The  District  Judge  dismissed  the  suit  for 
want  of  Jurisdiction  upon  the  following  cer- 
tificate: 

"I  hereby  certify  that  I  dismissed  the  ancil- 
lary bill  of  complaiDt  in  the  above  cause  of 
the  Supreme  Tribe  of  Ben  Hur  v.  Aurelia  J. 
Cauble  et  al.,  solely  because  of  the  lack  of 
jurisdictioD  of  the  United  States  District  Court 
for  the  District  of  ludiana  to  entertain  said 
ancillary  bill  of  complaint. 

"I  dismissed  said  ancillary  bill  of  complaint 
upon  a  motion  filed  by  the  defendants  thereto 
and  also  upon  my  own  motion. 

''The  jurisdictional  question  arose  as  fol- 
lows: 

"On  April  16,  1913,  George  Balme,  a  citi- 
zen of  the  state  of  Kentucky,  and  five  hundred 
and  twenty-three  other  complainants  residing 
in  fifteen  different  states  of  the  Union  outside 
of  the  state  of  Indiana,  and  one  complainant 
residing  in  the  Dominion  of  Canada,  filed  their 
bill  of  complaint  in  the  United  States  District 
Court  for  the  District  of  Indiana  against  the 
Supreme  Tribe  of  Ben  Hur,  a  fraternal  bene- 
ficiary society  organized  under  laws  of  the  state 
of  Indiana  with  its  principal  oflSce  at  Craw- 
ford sville  in  said  state  and  district  aforesaid, 
and  its  oflScers,  all  citizens  and  residents  of  the 

•361 

state  of  In*diana,  to  enjoin  what  was  claimed 
to  be  an  unlawful  use  of  trust  funds  of  said 
defendant.  Supreme  Tribe  of  Ben  Hur  in  which 
all  the  complainants  and  other  members  of 
Class  A  of  said  Supreme  Tribe  of  Ben  Hur  had 
a  common  but  indivisible  interest,  and  attack- 
ing a  plan  of  reorganization  adopted  by  the 
supreme  legislative  body  of  the  Supreme  Tribe 
of  Ben  Hur  to  prevent  threatened  insolvency 
and  disruption  of  said  society;  the  suit  was  a 
class  suit  brought  and  prosecuted  for  the  ben- 
efit of  all  members  of  Class  A  of  said  society 
of  whom  there  were  more  than  seventy  thou- 
sand at  the  time  of  the  commencement  of  said 
suit,  to  wit,  April  16,  1013;  an  answer  was 
filed  by  the  defendants,  setting  up  a  full  answer 
(0  the  facts  averred  in  the  bill  of  complaint; 


a  long  hearing  was  had  before  the  master,  the 
master  filed  a  written  report,  and  in  this  report 
it  was  found  that  this  was  strictly  a  true  class 
suit,  presenting  questions  of  conunon  interest 
to  an  the  members  of  Class  A  and  affecting 
their  joint  interests  In  funds  and  in  internal 
management  of  the  society,  written  exceptions 
were  filed  thereto  both  by  complainants  and 
defendants,  and  a  final  decree  was  entered, 
dismissing  complainants'  biU  of  complaint  for 
want  of  equity,  which  said  decree  has  never 
been  appealed  from,  modified  or  vacated,  but 
is  still  in  full  force  and  effect  No  Indiana 
members  of  the  society  intervened  or  were 
made  parties  to  the  suit  by  any  subsequent 
proceeding  prior  to  the  filing  of  said  andllaiy 
bill  in  said  cause. 

"In  1910  the  defendants  to  the  ancillary 
bill,  all  being  residents  of  the  state  of  Indiana, 
and  all  having  been  members  of  said  Class  A 
of  said  Supreme  Tribe  of  Ben  Hur  or  being 
beneficiaries  of  persons  who  were  members  of 
said  Class  A  at  the  time  of  the  commencement, 
prosecution  and  final  decree  in  said  cause  of 
Balme  and  Others  v.  Supreme  Tribe  of  Ben 
Hur  and   Others,   commenced   actions   in  the 
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circuit  court  of  Montgomery  county,  ♦Ind.,  and 
in  the  circuit  court  of  Marion  county,  Ind.,  in 
which  they  seek  to  relitigate  questions  deter- 
mined in  favor  of  the  defendant.  Supreme 
Tribe  of  Ben  Hur,  in  said  suit  brought  by 
George  Balme  and  others  in  the  United  States 
District  Court  for  the  District  of  Indiana. 

"The  ancillary  bill  of  complaint  filed  herein 
seeks  to  enjoin  the  maintenance  and  proseca- 
tion  of  the  actions  commenced  by  said  several 
defendants  to  the  ancillary  bill  of  complaint 
in  the  state  courts  of  Indiana,  all  of  which 
actions  were  commenced  subsequent  to  the  final 
decree  in  said  cause  of  Balme  and  Others  v. 
Supreme  Tribe  of  Ben  Hur,  which  final  decree 
was  entered  and  rendered  on  the  1st  day  of 
July,  1015. 

'*That  a  copy  of  said  ancillary  bill,  together 
with  the  motion  of  the  defendants  thereto  to 
dismiss  the  same,  and  the  order  of  dismissal 
are  contained  in  the  judgment  roll  filed  herein, 
to  which  reference  is  made  for  a  more  particu- 
lar description  thereof,  and  that  there  is  at- 
tached to  said  ancillary  bill  contained  in  said 
judgment  roll  a  full  copy  of  all  the  pleadings 
and  proceedings  had  in  said  cause  of  Balme 
et  al.  V.  The  Supreme  Tribe  of  Ben  Hur  et  al., 
together  with  the  report  and  findings  of  the 
master  and  the  judgment  and  decree  of  the 
court 

"I  dismissed  the  ancillary  bill  of  complaint 
on  the  ground  only  that  members  of  Class  A 
of  the  Supreme  Tribe  of  Ben  Hur  residing  in 
the  state  of  Indiana  could  not  be  bound  by 
representation  by  complainants  in  the  class 
suit  of  Balme  et  al.  v.  Supreme  Tribe  of  Ben 
Hur  et  al.,  as  the  presence  of  snch  Indiana 
members  of  Class  A  as  plaintiffs  would  have 
ousted  the  jurisdiction  of  the  court  in  the  main 
suit,  such  jurisdiction  being  based  only  on 
diversity  of  citizenship  and  not  on  any  federal 
question,  and  tnat  therefore  the  decree  in  the 
main  case  was  and  is  not  res  adjudicata  as  to 
Indiana  members  of  Class  A  of  the  Supreme 
Tribe  of  Ben  Hur. 
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*"The  only  question  which  arose  on  the  dis- 
missal of  the  ancillary  bill  of  complaint  was  the 
question  of  jurisdiction,  and  such  question  ef 
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Jurisdiction  only,  as  above  stated,  is  hereby 
certified  to  the  Supreme  Court  of  the  United 
States  for  its  decision  tiiereon." 

From  this  statement  of  the  case  it  is  ap- 
parent that  two  points  are  Involved  in  de- 
termining the  Jurisdictional  question  before 
us:  First.  Was  the  original  decree  bind- 
ing upon  citizens  of  Indiana  who  were  in 
the  class  for  whom  the  suit  was  prosecuted, 
but  not  otherwise  parties  to  the  bill?  Sec- 
•ond.  Was  the  present  suit  ancillary  in  char- 
acter, and  such  as  to  Justify  an  injunction 
In  the  federal  court  to  restrain  the  proceed- 
ings in  the  state  court? 

Class  suits  have  long  been  recognized  in 
federal  Jurisprudence.  In  the  leading  case 
of  Smith  et  al.  v.  Swormstedt  et  al.,  16  How. 
288,  302  (14  li.  Ed.  942)  of  such  suits  this 
court  said: 

''Where  the  parties  interested  in  the  suit  are 
numeroas,  their  rights  and  liabilities  are  so 
subject  to  change  and  fluctuation  by  death  or 
otherwise,  that  it  would  not  be  possible,  with- 
out very  great  inconvenience,  to  make  all  of 
them  parties,  and  would  oftentimes  prevent  the 
prosecution  of  the  suit  to  a  hearing.  For  con- 
venience, therefore,  and  to  prevent  a  failure 
of  Justice,  a  court  of  equity  permits  a  portion 
•of  the  parties  in  interest  to  represent  the  en- 
tire body,  and  the  decree  binds  all  of  them  the 
same  as  if  all  were  before  the  court.  The  legal 
:and  equitable  rights  and  liabilities  of  all  being 
before  the  court  by  representation,  and  espe- 
cially where  the  subject-matter  of  the  suit  is 
•conunon  to  all,  there  can  be  very  little  danger 
but  that  the  interest  of  all  will  be  properly 
protected  and  maintained." 

The  subject  is  provided  for  by  rule  38  (33 
^up.  Ct.  zzix)  of  the  equity  rules  of  this 
•court  promulgated  in  1912,  which  reads: 

"When  the  question  is  one  of  common  or  gen- 
eral interest  to  many  persons  constituting  a 
class  so  numerous  as  to  make  it  impracticable 
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to  bring  them  all  before  the  court,  *one  or  more 
may  sue  or  defend  for  the  whole." 

As  the  rule  formerly  read,  it  contained  the 
following  provision: 

"But  in  such  cases  the  decree  shall  be  with- 
out prejudice  to  the  rights  and  claims  of  the 
absent  parties.' 


*f 


The  District  Court  held  that  this  change  in 
the  rule  could  not  afl^ect  the  Jurisdictional 
Jiuthority  of  the  court,  and  added  that  in  its 
view  rule  39  (33  Sup.  Ct.  xxix)  was  the  ap- 
plicable one.    Rule  39  provides: 

"In  all  cases  where  it  shall  appear  to  the 
-court  that  persons,   who  might  otherwise  be 
deemed  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of 
the  Jurisdiction  of  the  court,  or  incapable  oth- 
erwise of  being  made  parties,  or  because  their 
joinder  would  oust  the  Jurisdiction  of  the  court 
as  to  the  parties  before  the  court,  the  court 
may,  iii  its  discretion,   proceed  in  the  cause 
without  making  such  persons  parties;    and  in 
-such  case  the  decree  shall  be  without  prejudice 
V  to  the  rights  of  the  absent  parties." 


Under  the  latter  rule  the  District  Court 
held  that  the  Indiana  citizens  were  out  of 
the  Jurisdiction  of  the  federal  court  in  the 
original  suit,  and  that  their  Joinder  would 
have  ousted  the  Jurisdiction  of  the  court,  al- 
though that  fact  would  not  prevent  the 
court  from  proceeding  in  the  case  to  a  decree 
without  prejudice  to  their  rights.  "In  other 
words,"  said  the  Judge,  "although  the  orig- 
inal bill  was  a  class  suit,  the  dass  did  not 
indude  Indiana  dtizens." 

[1]  That  the  persons  in  Class  A  of  the  so- 
dety  were  so  numerous  that  it  would  have 
been  Impossible  to  bring  them  all  before  the 
court  is  apparent  from  a  statement  of  the 
case.  They  numbered  many  thousands  of 
persons,  and  resided  in  many  different  states 
of  the  Union.  There  was  the  requisite  di- 
versity of  citizenship  to  Justify  the  bringing 
of  a  class  suit  in  the  United  States  District 
Court  for  the  District  of  Indiana.  The  court, 
therefore,  properly  acquired  Jurisdiction  of 
the  suit,  and  was  authorized  to  proceed  to  a 
final  decree. 

[2]  The  District  Ck>urt  held  that  in   its 
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view  Joinder  of  In*diana  dtizens  would  have 
defeated  Jurisdiction  In  the  federal  court, 
which  condusion  was  necessarily  decisive  of 
the  case. 

In  Stewart  v.  Dunham,  116  U.  S.  61,  5  Sup. 
Ct.  1163,  29  L.  Ed.  329,  a  creditor's  bill  was 
filed  in  equity  to  set  aside  a  conveyance  of 
a  stock  of  merchandise.  The  suit  was  re- 
moved from  the  state  court  to  the  Circuit 
Court  of  the  United  States  on  the  ground  of 
diversity  of  dtizenship.  After  the  cause  was 
removed  co-claimants,  citizens  of  the  same 
state  as  were  the  defendants,  were  admitted 
into  the  suit  This,  it  was  contended,  pre- 
vented the  court  from  proceeding  to  a  de- 
cree, as  it  was  without  Jurisdiction  because 
the  controversy  became  one  not  wholly  be- 
tween citizens  of  different  states.  Of  this 
contention  this  court  said  (115  U.  S.  64,  5 
Sup.  Ct  1164,  29  L.  Ed.  329): 

"This,  of  course,  could  have  furnished  no  ob- 
jection to  the  removal  of  the  cause  from  the 
state  court,  because  at  the  time  these  parties 
had  not  been  admitted  to  the  cause;  and  their 
introduction  afterwards  as  co-complalnants  did 
not  oust  the  Jurisdiction  of  the  court,  already 
lawfully  acquired,  as  between  the  original  par- 
ties. The  right  of  the  court  to  proceed  to  de- 
cree between  the  appellants  and  the  new  par- 
ties did  not  depend  upon  difference  of  dtizen- 
ship; because,  the  bill  having  been  filed  by  the 
original  complainants  on  behalf  of  themselves 
and  all  other  creditors  choosing  tp  come  in 
and  share  the  expenses  of  the  litigation,  the 
court,  in  exerdsing  jurisdiction  between  the 
parties,  could  incidentally  decree  in  favor  of 
all  other  creditors  coming  in  under  the  bill. 
Such  a  proceeding  would  be  ancillary  to  the 
jurisdiction  acquired  between  the  original  par- 
ties, and  it  would  be  merely  a  matter  of  form 
whether  the  new  parties  should  come  in  as  co- 
complainants,  or  before  a  master,  under  a  de- 
cree ordering  a  reference  to  prove  the  claims 
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of  an  persons  entitled  to  the  benefit  of  the  de- 
cree. If  the  latter  course  had  been  adopted,  no 
question  of  jurisdiction  could  have  arisen.  The 
adoption  of  the  alternatiye  is,  in  substance,  the 
same  thing." 

This  principle  controls  this  case.    The  orig- 

inal  suit  was  *a  class  suit  brought  by  a  large 
number  of  the  class  as  representatives  of 
all  its  membership. 

[3]  The  change  in  rale  38  by  the  omission 
of  the  qualifying  clause  is  significant.  It  is 
true  that  Jurisdiction,  not  warranted  by  the 
Constitution  and  laws  of  the  United  States, 
cannot  be  conferred  by  a  rule  of  court,  but 
class  suits  were  known  before  the  adoption 
of  our  Judicial  system,  and  were  in  use  in 
English  chancery.  Street's  Federal  Equity 
Practice,  vol.  1,  S  549. 

The  District  Courts  of  the  United  States 
are  courts  of  equity  jurisdiction,  with  equity 
powers  as  broad  as  those  of  state  courts. 
That  a  class  suit  of  this  nature  might  have 
been  maintained  In  a  state  court,  and  would 
have  been  binding  on  all  of  the  class,  we  can 
have  no  doubt.  Hartford  Insurance  Co.  t. 
lbs,  237  U.  S.  662,  672,  35  Sup.  Gt  692,  59 
L.  Ed.  1165,  L.  R.  A.  1916A,  765;  Royal 
Arcanum  v.  Green,  237  U.  S.  531,  35  Sup.  Ct. 
724,  59  L.  Ed.  1089,   L.  R.  A.  1916A,  771. 

[4]  Owing  to  the  number  of  interested  par- 
ties and  the  impossibility  of  bringing  them 
all  before  the  court,  the  original  suit  was 
peculiarly  one  which  could  only  be  prosecut- 
ed by  a  part  of  those  interested  suing  for 
all  in  a  representative  suit.  Diversity  of 
citizenship  gave  the  District  Court  jurisdic- 
tion. Indiana  citizens  were  of  the  class  rep- 
resented, their  rights  were  duly  represented 
by  those  before  the  court.  The  intervention 
of  the  Indiana  citizens  in  the  suit  would  not 
have  defeated  the  Jurisdiction  already  ac- 
quired. Stewart  v.  Dunham,  supra.  Be- 
ing thus  represented,  we  think  it  must  nec- 
essarily follow  that  their  rights  were  con- 
cluded by  the  original  decree. 

[6]  Rule  38,  as  amended,  was  intended  to 
apply  to  Just  such  cases.  Rule  39  does  not 
apply  to  a  subject  already  specifically  cov- 
ered in  rule  38.  Of  course,  mere  considera- 
tions of  inconvenience  cannot  confer  jurisdic- 
tion, but  it  is  to  be  noted  that  if  the  Indiana 
citizens  are  not  concluded  by  the  decree,  and 
all  others  in  the  class  are,  this  unfortunate 
situation  may  result  in  the  determination  of 
the  rights  of  most  of  the  class  by  a  decree 
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rendered  upon  a  theory  which  •may  be  repu- 
diated in  another  forum  as  to  a  part  of  the 
same  class. 

If  the  federal  courts  are  to  have  the  juris- 
diction in  class  suits  to  which  they  are  ol>- 
viously  entitled,  the  decree  when  rendered 
must  bind  all  of  the  class  properly  represent- 
ed. The  parties  and  the  subject-matter  are 
within  the  court's  jurisdiction.  It  is  impos- 
sible to  name  all  of  the  class  as  parties,  where. 


as  here,  its  membership  is  too  numerous  to- 
bring  into  court  The  subject-matter  includ- 
ed the  control  and  disposition  of  the  fund» 
of  a  beneficial  organization,  and  was  proper- 
ly cognizable  in  a  court  of  equity.  The  par- 
ties bringing  the  suit  truly  represeited  the- 
interested  class.  If  the  decree  is  to  be  ef- 
fective and  conflicting  Judgments  are  to  he- 
avoided,  all  of  the  class  must  be  concluded 
by  the  decree. 

[6]  As  to  the  other  question  herein  in- 
volved, holding,  as  we  do,  that  the  member- 
ship of  Class  A  were  concluded  by  the  decree- 
of  the  District  Court,  an  ancillary  bill  may 
be  prosecuted  from  the  same  court  to  protect 
the  rights  secured  to  all  in  the  class  by  the 
decree  rendered.  Looney  v.  East  Texas  R. 
R.  Co.,  247  U.  S.  214,  38  Sup.  Ct.  460,  62 
L.  Ed.  1084',  and  cases  cited. 

It  follows  that  the  decree  of  the  District 
Court,  dismissing  the  ancillary  bill  for  want 
of  Jurisdiction,  must  be  reversed. 


(S6  u.  s.  sn) 
WINTON  et  al.  v.  AMOS  ot  al. 
No.  6. 

BOUNDS  V.  SAME. 
No.  7. 

LONDON  V.  SAME. 
No.  a. 

FIELD  et  al.  v.  SAME. 
No.  9. 

BECKHAM  V.  SAME. 
No.  ID. 

VERNON  V.  SAME. 
No.  II. 

HOWE  V.  SAME. 
No.  12. 

(Argued  Jan.  14  and  15,  1919.  Restored  to- 
Docket  for  Reargument  Jan.  5,  1920.  Rear- 
gued April  21  and  22,  1920.  Decided  liarch 
7,  1921.) 

I.  Indians  ^=»27( I)— Statutes  held  to  author- 
ize equitable  suit  against  all  Mississippi 
Ghoctaws  benefited  by  olaimaats'  services.. 

Act  of  April  26,  1906,  §  9,  as  amended  by 
Act  May  29,  1908,  {  27,  authorizing  the  Court 
of  Claims  to  adjudicate  claims  against  the  Mis- 
sissippi Choctaws  for  services  rendered  in  the 
matter  of  claims  of  such  Choctaws  to  dtisen- 
ship  in  the  Choctaw  Nation  and  to  render  judg- 
ment thereon  on  the  principle  of  quantum  mer- 
uit to  be  paid  from  any  funds  due  such  Choc- 
taws by  the  United  States,  contemplates,  not 
an  action  in  personam  to  establish  personal 
liability  against  individual  Indians  or  groups 
of  them,  but  a  suit  of  an  equitable  nature 
against  that  class  of  Mississippi  Choctaws  who, 
through  their  citizenship  in  the  Choctaw  Na- 
tion, acquired  allotments  and  a  participation  in. 
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funds  held  In  trnst  by  the  United  States,  to 
impose  an  equitable  charge  upon  the  trust 
funds  for  a  proportionate  contribntion  for  the 
services  rendered. 

2.  Indians  ^s>3l— Grant  of  oitlzonship  withovt 
congressional  action  does  not  terminate  tute- 
lage. 

Congress  has  plenary  authority  oyer  the 
Indians  and  all  their  tribal  relations,  and  full 
power  to  legislate  concerning  their  tribal  prop- 
erty, and  it  rests  with  Congress  to  determine 
when  their  condition  of  tutelage  or  dependency 
shall  cease;  the  mere  grant  of  righto  of  dti* 
zenshlp  not  being  sufficient  to  terminate  it. 

3.  Indians  ^=927(5)— Designation  of  Chootaw 
Governor  and  United  States  Attorney  Gen- 
eral to  defend  dalnis  against  class  held  valid. 

In  authorizing  a  suit  to  determine  claims 
against  the  Mississippi  Choctaw  Indians,  whom 
it  was  impracticable  to  bring  before  the  court 
as  individuals,  and  who  were  treated  as  a  class 
Dy  analogy  to  the  familiar  practice  recognized 
in  equity  rule  88  (226  U.  S.  659,  33  Sup.  Ct 
zxiz),  it  was  within  the  power  of  Congress  to 
designate  the  Governor  of  the  Choctaw  Nation 
as  the  representative  of  the  defendants  upon 
whom  notice  of  the  suit  was  to  be  served,  and 
the  Attorney  General  of  the  United  States  as 
the  attorney  of  defendants  in  the  suit,  and  au- 
thorizing the  suit  under  those  conditions  did 
not  deprive  the  Indians  of  their  property  with- 
out due  process  of  law  contrary  to  Const. 
Amend.  5. 

4.  Indians  ^3»24  »  Recovery  of  reasonable 
value  of  services  before  departments  and 
Congrese  Is  equitable. 

It  is  equitable  to  impose  a  charge  upon  a 
fund  held  for  the  benefit  of  a  class  of  Indians 
for  the  reasonable  compensation  of  those  whose 
services  and  expenses  incurred  contributed  to 
the  securing  of  the  benefits  to  the  dass,  where 
such  services  were  rendered  by  proper  efforts 
before  Congress  and  its  committees  and  indi- 
vidual members,  and  before  the  Dawes  Com- 
mission for  the  enrollment  of  the  Indians,  as 
well  as  where  they  are  rendered  in  court. 

5.  Indians  ^=»24— I nvaild  contract  with  Indi- 
viduals does  not  prevent  recovery  from  bene- 
ficiaries as  dass. 

The  fact  that  claimants  for  services  ren- 
dered to  the  Mississippi  Choctaw  Indians  in 
securing  their  rights  as  dtizens  in  the  Choc- 
taw Nation  had  contracts  with  individual  In- 
dians for  their  compensation  which  were  in- 
valid does  not  deprive  the  claimants  of  their 
right  to  compensation  from  the  dass  for  the 
services  rendered. 

6.  Indians  ^s»24— Valid  contracts  for  services 
to  Individuals  do  not  bar  recovery  from  dass 
benefited. 

The  fact  that  daimants  who  rendered  serv- 
ices which  benefited  the  Mississippi  Choctaw 
Indians  by  securing  them  their  rights  of  dti- 
zenship  in  the  Choctaw  Nation  had  valid  and 
enforceable  contracts  with  individual  members 
of  that  dass  for  their  compensation  does  not 
defeat  their  right  to  recovery  from  the  class  as 
a  whole  for  the  benefits  thereby  secured,  pro- 
vided they  waive  their  right  to  compensation 
under  their  contracts  with  the  individuals. 


7.  Indians  ^3»27(7)  »  Finding  of  benefit  to 
dass  essential  to  recovery  for  services  ren- 
dered. 

On  claims  for  services  rendered  in  obtain- 
ing for  the  Mississippi  Choctaw  Indians  their 
rights  as  dtizens  of  tiie  Choctaw  Nation  under 
the  authority  of  Act  of  April  26,  1906,  I  0,  as 
amended  by  Act  of  May  29,  1908,  {  27,  a  find- 
ing by  the  Court  of  CHaims  that  the  services 
rendered  by  daimants  materially  conduced  to 
bring  about  the  benefidal  result  is  essential  to 
recovery  by  the  daimants. 

8.  Courts  ^s»468— Requests  for  findings  by 
Court  of  Claims,  not  presented  within  60 
days,  may  be  rejected. 

Bequests  for  additional  findings  filed  in  the 
Court  of  Qaims  more  than  the  prescribed  60 
days  after  Judgment  was  rendered  may  be  re- 
jected by  the  court  in  its  discretion  on  that 
ground. 

9.  Appeal  and  error  ^=»856(l)~Erroneous  re- 
jection of  requests  for  additional  findings  on 
grounds  ether  than  delay  not  uphold  for  de- 
lay. 

Where  the  Court  of  Claims  rejected  re- 
quests for  additional  findings  ^pHiidi  were  filed 
more  than  the  prescribed  60  days  after  judg- 
ment, not  because  of  the  delay,  but  for  reasons 
which  showed  that  the  court  misapprehended 
the  nature  of  the  main  issue,  the  Supreme 
Court  cannot  say  that  the  Court  of  Claims 
would  have  rejected  the  requests  because  of  the 
delay  if  it  had  not  done  so  on  the  other 
grounds. 

10.  Indians  ^s»27 (7)  »  Rejection  of  requests 
for  findings  as  to  value  of  daimants'  services 
hold  error. 

Where  the  Court  of  Claims  denied  a  daim 
for  services  rendered  to  the  Mississippi  Choc' 
taws  in  securing  their  rights  as  dtizens  of  the 
Choctaw  Nation  without  specifically  finding 
whether  the  services  rendered  benefited  those 
Indians,  it  was  error  to  reject  daimants*  re- 
quest for  additional  findings  as  to  whether  such 
services  resulted  in  any  benefit  or  value,  and,  if 
so,  what  compensation  was  justly  due  the 
claimants. 

11.  Indians  ^==>27 (7)— Claims  for  services  held 
properly  rejected  under  findings  failing  to 
show  value. 

Claims  for  services  rendered  the  Missis- 
sippi Choctaws  in  securing  their  rights  as  dti- 
zens of  the  Choctaw  Nation  were  properly  de- 
nied by  the  Court  of  Claims,  where  the  findings 
show  that  the  services  were  not  effective  in 
establishing  the  rights  of  the  Indians,  or  were 
rendered  on  behalf  of  individual  Indians  and 
not  on  behalf  of  the  dass. 

Appeals  from  the  Court  of  Claima 

Seven  separate  daims  by  Wirt  K.  Winton 
and  others,  by  J.  S.  Bounds,  by  John  London, 
by  Walter  S.  Field  and  another,  by  J.  J. 
Beckham,  by  William  N.  Vernon  and  by 
Katie  A.  Howe,  as  executor,  etc.,  all  against 
Jack  Amos  and  others,  known  as  the  Missis- 
sippi Choctaws,  to  recover  for  services  ren- 
dered by  the  claimants  In  the  matter  of  the 
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claims  of  tbe  Mississippi  Choctaws  to  dti- 
ssenshlp  in  the  Choctaw  Nation.  From  ludg- 
ments  of  the  Court  of  Claims  d^iying  each 
of  the  claims  (51  Ct  CI.  284),  and  denying 
motion  of  the  claimants  Wirt  K.  Winton  and 
others  for  additional  findings  (52  Ct  CI.  90), 
said  claimants  appeal.  Beversed  as  to  the 
i'laim  of  Wirt  K.  Winton  and  others,  and 
afiirmed  as  to  the  other  claimants. 

•875 

♦Mr.  William  W.  Scott,  of  Washington,  D. 
C,  for  appellants  Winton  and  others. 

Mr.  Guion  Miller,  of  Baltimore,  Md.,  for 
other  appellants. 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

Those  are  appeals  from  a  judgment  of  the 
Court  of  Claims  rejecting  claims  for  alleged 
services  rendered  and  expenses  incurred  in 
the  matter  of  the  claims  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw  Na- 
tion. The  decision  of  the  Court  of  Claims  is 
reported  in  51  Ct  CI.  284.  In  the  Winton 
Case  (No.  6),  a  request  for  additional  findings, 
equivalent  to  an  application  for  rehearing, 
was  denied,  52  Ct  CI.  90.  The  appeals  were 
talcen  under  section  182,  Jud.  Code  (Ck>mp. 
St  f  1173). 

The  Jurisdiction  of  the  court  below  arose 
under  an  Act  of  April  26,  1906  (chapter  1876, 
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§  9,  34  Stat  137,  140),  and  an  *amendatory 
provision  in  the  Act  of  May  29, 1908  (chapter 
216,  §  27,  35  Stat  444,  457).  The  former 
provided: 

"That  the  Court  of  CHaims  is  hereby  author- 
ized and  directed  to  hear,  consider,  and  adju- 
dicate the  claims  against  the  Mississippi  Choc- 
taws of  the  estate  of  (Charles  F.  Winton,  de- 
ceased, his  associates  and  assigns,  for  services 
rendered  and  expenses  incurred  in  the  matter 
of  the  claims  of  the  Mississippi  Choctaws  to 
citizenship  in  the  Choctaw  Nation,  and  to  ren- 
der judgment  thereon  on  the  principle  of  quan- 
tum meruit,  in  such  amount  or  amounts  as  may 
appear  equitable  or  justly  due  therefor,  which 
judgment,  if  any,  shall  be  paid  from  any  funds 
now  or  hereafter  due  such  Choctaws  by  the 
United  States.  Notice  of  such  suit  shall  be 
served  on  the  Governor  of  the  Choctaw  Nation, 
and  the  Attorney  General  shall  appear  and  de- 
fend the  said  suit  on  behalf  of  said  Choctaws." 

The  original  petition  was  filed  October  11, 
1906,  by  Wirt  K.  Winton,  one  of  the  heirs 
at  law  of  Charles  F.  Winton,  In  behalf  of 
himself  and  the  other  heirs  and  also  in  be- 
half of  the  associates  and  assigns  of  Charles 
F.  Winton.  Thereafter  it  was  provided  by 
the  amendatory  act  that  the  court  be  author- 
ized and  directed  to  hear,  consider,  and  ad- 
judicate claims  of  like  character  on  the  part 
of  William  N.  Vernon,  J.  S.  Bounds,  and 
Chester  Howe,  their  associates  or  assigns, 
and  render  Judgment  on  the  same  principle 
of  quantum  meruit;  the  Judgment,  if  any,  to 
be  paid  from  '*any  funds  now  or  hereafter  due 


such  Choctaws  as  Individnals  by  fhe  United 
States";  Yemon,  Bounds,  and  Howe  were  au- 
thorized to  Intervene  In  the  pending  suit  of 
the  estate  of  Winton,  and  it  was  "provided 
further,  that  the  lands  allotted  to  the  Mis- 
sissippi CHioctaws  are  hereby  declared  subject 
to  a  lien  to  the  extent  of  the  claims  of  the  said 
Winton  and  of  the  other  plaintiffs  authorized 
by  Congress  to  sue  the  said  defendants,  sub- 
ject to  the  final  Judgment  of  the  Court  of 
Claims  in  the  said  case.    Notice  of  such  suit 
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or  intervention  shall  *be  served  on  the  Gover- 
nor of  the  Choctaw  Nation,  and  the  Attorney 
General  shall  appear  and  defend  the  said  suit 
on  behalf  of  the  said  Choctaws." 

Thereafter  a  second  amended  petition  was 
filed  by  Wirt  K.  Winton,  as  administrator  of 
the  estate  of  Charles  F.  Winton,  deceased, 
in  behalf  of  the  estate  of  Winton  and  also  of 
Winton's  associates  and  assigns.  In  this  pe- 
tition James  K.  Jones,  administrator  of 
James  K.  Jones,  deceased,  and  Robert  Lr. 
Owen  in  his  own  behalf,  Joined.  Interven- 
ing petitions  were  filed  by  William  N.  Ver- 
non; Chester  Howe,  who  died  pending  suit 
and  in  whose  place  his  administratrix,  Katie 
A.  Howe,  was  substituted;  and  several 
others. 

As  shown  by  the  findings  the  <daim  of  Win- 
ton and  associates  arose  as  follows:  By 
article  3  of  the  treaty  of  September  27,  ISSa 
(7  Stat  333),  known  as  the  Treaty  of  Danc- 
ing Rabbit  Creek,  the  Choctaw  Nation  of 
Indians  ceded  to  tbe  United  States  the  entire 
country  possessed  by  them  east  of  the  Mis- 
sissippi river,  and  agreed  to  remove  beyond 
the  Mississippi  during  the  three  years  next 
succeeding.  But,  in  view  of  the  fact  that 
some  of  the  Choctaws  preferred  not  to  move,, 
it  was  provided  in  article  14  that  each  head 
of  a  family  who  desired  to  remain  and  be- 
come a  citizen  of  the  states  should  be  permit- 
ted to  do  so,  and  should  thereupon  be  entitled 
to  a  reservation  of  one  section  of  land,  with 
an  additional  half  section  for  each  unmarried 
child  living  with  him  over  ten  years  of  age,- 
and  a  quarter  section  for  each  child  under 
ten.  If  they  resided  upon  said  lands  intend- 
ing to  become  citizens  of  the  states  for  five 
years  after  the  ratification  of  the  treaty,  a 
grant  in  fee  simple  should  issue ;  and  it  was 
further  provided: 

"Persons  who  claim  under  this  artide  shall 
not  lose  the  privilege  of  a  Choctaw  citizen, 
but  if  they  ever  remove  are  not  to  be  entitled 
to  any  portion  of  the  Choctaw  annuity." 

By  another  article  (19)  reservations  were 
provided  for  certain  prominent  Choctaws  by 
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name,  *and  for  limited  numbers  of  heads  of 
families  and  captains. 

The  mixed-blood  Choctaws  who  elected  to 
remain  in  Mississippi  were  provided  for  un- 
der article  19,  while  the  full  bloods  who 
remained  and  elected  to  become  citizens  of 
the  state  were  provided  for  under  article  14; 
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'hence  fulI-blood  Mississippi  Gboctaws  have 
always  been  called  ^'Fourteenth  Article  claim- 
ants." Choctaws  who  remained  in  Mississip- 
pi under  that  article  adopted  the  dress»  hab- 
its, customs,  and  manner  of  living  of  the  white 
citizens  of  the  state.  They  had  no  tribal 
or  band  organization  or  laws  of  their  own, 
but  were  subject  to  the  laws  of  the  state. 
They  did  not  live  upon  any  reservation,  nor 
did  the  government  exercise  supervision  or 
•control  over  them.  No  funds  were  appro- 
priated for  their  support,  though  much  land 
was  given  to  them.  Neither  the  Indian  Of- 
fice nor  the  Department  of  the  Interior  as- 
sumed or  exercised  Jurisdiction  over  them, 
.and  they  never  recognized  them  either  in- 
dividually or  as  bands,  but  regarded  them  as 
•  citizens  of  the  state  of  Mississippi,  and  the 
Department  held  it  had  no  authority  to 
■  approve  contracts  made  with  them. 

Pending  the  negotiation  of  the  treaty,  the 
Legislature  of  the  state  of  Mississippi  passed 
•an  act,  January  19,  1830,  abolishing  the 
tribal  customs  of  Indians  not  recognized  by 
the  common  law  or  the  law  of  tlie  state, 
making  them  citizens  of  the  state,  with  the 
•ame  rights,  immunities,  and  privileges  as 
free  white  persons,  extending  over  them  the 
laws  of  the  state,  validating  tribal  marriages, 
and  abolishing  the  tribal  offices  and  posts  of 
power.  Recognition  of  their  citizenship  was 
•afterwards  embodied  in  the  state  Constitu- 
tion. 

The  right  of  the  Fourteenth  Article  Mis- 
sissippi Choctaws  to  dtiz^iship  in  the  parent 
tribe  appears  to  have  been  recognized  at 
one  time  by  the  Choctaw  Nation  west,  which 
had  removed  to  Indian  Territory  pursuant  to 
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Tthe  treaty.  *0n  December  24,  1889,  the  Na- 
tion, through  its  Legislature,  memorialized 
Congress,  reciting  that  there  were  *'large 
jiumbers  of  Choctaws  yet  in  the  states  of 
Mississippi  and  Louisiana  who  are  entitled 
to  all  the  rights  and  privileges  of  citizenship 
in  the  Choctaw  Nation,"  and  requesting  the 
United  States  government  to  make  provision 
for  the  emigration  of  these  Choctaws  from 
said  states  to  the  Choctaw  Nation.  In  1891 
a  commission  was  provided  for  and  funds 
appropriated  by  the  Choctaw  Council  for  the 
removal  and  subsistence  of  Mississippi  Choc- 
taws to  the  Nation,  and  during  that  year  181 
were  removed  and  admitted  to  citizenship. 

By  Act  of  March  3, 1893  (chapter  209,  f  16, 
-27  Stat  612,  645),  Congress  created  the  Com- 
mission to  the  Five  Civilized  Tribes,  famil- 
iarly known  as  the  Dawes  Commission,  with 
the  object  of  procuring  through  negotiation 
the  extinguishment  of  the  national  or  tribal 
title  to  the  lands  of  those  tribes  in  the  Indian 
"Territory,  either  by  their  cession  to  the 
United  States  or  allotment  in  severalty 
among  the  Indians,  with  a  view  to  the  ulti- 
tmate  creation  of  a  state.  By  act  of  June 
10,  1896  (chapter  398,  29  Stat  321,  339,  340), 


complete  roll  of  citizenship  of  each  of  the 
Five  Civilized  Tribes,  and  applicants  for  en- 
rollment were  to  make  application  to  the 
Commission  within  three  months  from  the 
passage  of  the  act  and  have  the  right  of  ap- 
peal from  its  decision  to  the  *'United  States 
District  Court"  (construed  by  this  court,  in 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
476,  477,  19  Sup.  Ct  722,  43  L.  Ed.  1041,  to 
mean  the  United  States  Court  in  the  Indian 
Territory). 

At  this  time  the  fuU-blood  Mississippi 
Choctaws  were  extremely  poor,  living  in  in- 
sanitary conditions  and  working  at  manual 
labor  for  daily  wages.  Their  children  were 
not  permitted  to  attend  schools  provided  for 
the  whites,  and  they  were  denied  all  social 
and  political  privileges.  As  already  appears, 
they  were  receiving  neither  care  nor  atten- 
tion from  the  Indian  Office  or  the  Depart- 
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ment  of  the  ^Interior ;  and  they  were  so  far 
overlooked  by  the  Dawes  (Commission  that 
the  time  limited  by  the  act  Just  mentioned 
expired  without  their  being  included  In  the 
enrollment. 

The  activities  of  Winton  and  associates  for 
which  recovery  is  asked  date  from  this  point 
Soon  after  the  passage  of  the  Act  of  June  10, 
1896,  Messrs.  Owen  and  Winton  entered  into 
an  agreement  under  which  the  latter  was  to 
proceed  to  Mississippi  and  procure  contracts 
with  such  Indians  as  might  be  entitled  to 
participate  in  any  distribution  of  lands  or 
moneys  of  the  Choctaw  and  Chickasaw  Na- 
tions, arranging  to  secure  evidence,  powers  of 
attorney,  and  contracts,  as  prescribed  by  Mr. 
Owen;  Owen  was  to  prepare  the  necessary 
forms  and  represent  the  claims  of  the  In- 
dians before  the  proper  officers  of  the  United 
States  or  Indian  governments,  with  the  as- 
sLstance  and  co-operation  of  Winton;  Winton 
to  receive  one-half  of  the  net  proceeds  of  the 
contracts.  A  supplementary  agreement  be- 
tween the  same  parties  provided  in  terms 
that  Owen  should  have  a  half  interest  in  the 
contracts,  and  in  the  event  of  accident  to 
Winton  should  take  them  up  as  attorney  in 
Winton's  place.  Immediately  thereafter  Win- 
ton proceeded  to  Mississippi,  and  during  the 
year  1896  and  the  years  following  procured 
approximately  1,000  contracts  with  full-blood 
Mississippi  Choctaws,  some  in  the  name  of 
Winton,  some  in  the  name  of  Owen,  by  the 
terms  of  which  Winton  and  Owen  agreed  to 
use  their  best  efforts  to  secure  the  rights  of 
citizenship  for  said  Mississippi  Choctaws,  as 
members  of  the  Choctaw  Nation,  in  the  lands 
and  funds  of  said  tribe,  for  a  fee  of  one-half 
the  net  interest  of  each  allottee  in  any  allot- 
ment thereafter  secured.  These  contracts 
were  subsequently  abandoned  oy  Owen  and 
Winton  because  void  and  unenforceable  un- 
der the  Acts  of  June  28,  1898,  and  May  31, 
1900,  referred  to  below,  and  new  contracts 
were   thereafter   taken,   principally   in   the 
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the  Commission  was  directed   to  make  a  |  name  of  CSiarles  S.  Daley,  but  in  behalf  *of 
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Ow^i  and  Winton,  with  whom  Daley  was 
associated.  These  contracts  recognized  the 
previous  services  of  Wlnton  and  associates 
as  beneficial  to  the  Indians,  employed  Daley 
and  associates,  including  Winton  and  asso- 
ciates, as  attorneys  to  look  out  for,  protect, 
defend,  and  secure  the  Interest  of  the  Indians 
in  the  lands  in  Indian  Territory  to  which 
they  might  be  entitled  as  Mississippi  Choc- 
taws  or  as  members  of  the  Choctaw  Nation, 
and  to  procure  the  recognition  of  their  rights 
in  said  lands  and  in  and  to  any  funds  arising 
from  the  Choctaw-Chickasaw  lands,  and 
provided  that  as  compensation  for  all  services 
rendered  and  to  be  rendered  the  attorneys 
should  receive  a  sum  of  money  equal  to  one- 
half  of  the  value  of  the  net  recovery,  based 
upon  the  actual  value  of  the  lands  recovered. 
They  seem  to  have  contained  other  provisions 
looking  to  the  sale  or  Incumbrance,  in  part 
at  least,  of  the  lands  secured  for  the  Indians. 
The  validity  of  these  contracts  has  not  been 
discussed. 

Early  in  1897  Mr.  Owen  spoke  to  Hon.  John 
Sharp  Williams,  then  representative  in  Con- 
gress from  the  Fifth  Congressional  District 
of  Mississippi,  wherein  practically  all  full- 
blood  Mississippi  Ohoctaws  resided,  calling 
his  attention  to  the  possible  rights  of  such 
Choctaws  to  participate  in  the  partition  of 
the  lands  of  the  Choctaw  Nation,  at  the  same 
time  submitting  to  him  a  copy  of  the  Danc- 
ing Rabbit  Creek  Treaty,  and  calling  his  at- 
tention to  article  14.  This  was  the  first  time 
the  matter  had  been  called  to  the  attention  of 
Mr.  Williams.  Thereafter,  and  until  March 
4, 1903,  when  he  ceased  to  represent  that  dis- 
trict, he  was  active  in  all  matters  of  legisla- 
tion concerning  the  Mississippi  Choctaws. 

In  December,  1896,  Winton  presented  to 
Congress  a  memorial  in  behalf  of  Jack  Amos 
and  other  full-blood  Mississippi  Choctaws, 
asking  that  their  rights  under  article  14  of 
the  Treaty  of  1830  be  accorded  to  them,  and 
that  they  be  provided  for  by  enrollment  ei- 
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ther  by  the  *Dawes  Commission  or  by  a  sp<»- 
cial  agent  under  the  direction  of  the  Commis- 
sioner of  Indian  Affairs.  In  January,  1897, 
a  second  memorial  in  behalf  of  Jack  Amos 
and  246  other  full-blood  Mississippi  Choctaws 
being  heads  of  families  was  presented  to  Con- 
gress through  Winton,  asking  that  they  be 
enrolled  so  as  to  participate  in  the  proposed 
allotment  of  Choctaw  lands  In  Indian  Terri- 
tory; and  setting  up  that  by  the  true  con- 
struction of  article  14  of  the  Treaty  of  1830, 
when  viewed  in  connection  with  other  trea- 
ties and  laws  and  the  history  of  the  Choctaw 
tribe,  the  Mississippi  Choctaws  were  entitled 
to  remain  In  Mississippi  as  United  States  cit- 
izens and  still  retain  the  rights  of  a  Choctaw 
citizen,  except  as  to  a  participation  in  the 
annuity. 

In  September,  1S97,  Winton  presented  a 
third  memorial  of  like  purport  to  the  Secre- 
tary of  the  Interior. 

Prior  to  the  presentation  of  the  first  of 


these  memorials,  and  in  September  or  Octo- 
ber, 1896,  Mr.  Owen  appeared  before  the 
Dawes  Commission  in  behalf  of  Jack  Amos 
and  97  other  full-blood  Choctaws  residing  in 
Mississippi,  and  attempted  to  secure  their  en- 
rollment under  the  Act  of  June  10, 1896.  The 
Commission  refused,  on  the  ground  that  they 
were  not  resident  in  the  Indian  Territory. 
Owen  appealed  to  the  United  States  Court  for 
the  Central  District  of  Indian  Territory, 
where  the  ruling  of  the  Commission  was  af- 
firmed. Tills  decision  was  "Indirectly  afllrm- 
ed"  by  this  court  on  May  15, 1899,  in  the  case 
of  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  19  Sup.  Ct.  722,  43  L.  Ed.  1041,  where  it 
was  held  that  the  legislation  under  which  the 
Judgment  was  rendered  was  constitutional, 
and  that  this  court  was  without  jurisdiction 
to  review  decisions  of  the  courts  of  Indian 
Territory  in  citizenship  cases  except  upon  the 
question  of  the  constitutionality  or  validity 
of  the  legislation. 

On  February  11,  1897,  a  resolution  drawn 
up  by  Mr.  Owen  was  passed  by  the  Senate, 
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directing  the  Secretary  'of  the  Interior  to 
transmit  certain  historical  data  and  informa- 
tion respecting  the  rights  of  the  Fourteenth 
Article  claimants.  This  was  referred  by  the 
Secretary  to  the  Commissioner  of  Indian  Af- 
fairs for  reply,  and  his  reply,  containing  ma- 
terial supporting  the  claims  of  the  Mississippi 
Choctaws,  was  transmitted  by  the  Secretary 
to  the  Senate,  February  15,  1897.  Senate 
Doc.  129,  64th  Cong.,  2d  Sess. 

About  the  same  time,  Mr.  Owen  made  as 
argument  before  the  Committee  on  Indian 
AflTairs  of  the  House  in  support  of  House  Bill 
No.  10,372,  Intended  to  permit  the  Mississippi 
Choctaws  to  continue  to  reside  In  that  state 
and  still  claim  the  rights  of  Choctaw  citizens^ 
A  favorable  report  was  made  by  the  Commit- 
tee, March  3,  1897  (House  Report  3,080,  54tl> 
Cong.,  2d  Sess.),  but  the  bill  never  passed  ei- 
ther house. 

In  the  Indian  Am)ropriation  Act  of  June 
7,  1897,  however,  the  following  provision  was 
contained: 

'That  the  cominission  appointed  to  negotiate 
with  the  Five  Civilized  Tribes  in  the  iDdiao 
Territory  shall  examine  and  report  to  Congress 
whether  the  Mississippi  Choctaws  under  their 
treaties  are  not  entitled  to  all  the  rights  of 
Choctaw  citizenship  except  an  interest  in  the 
Choctaw  annuities."    Chapter  3,  30  Stat  62, 83. 

Following  the  passage  of  this  act  Mr.  Owen 
appeared  before  the  Dawes  Commission  in 
the  interest  of  the  Mississippi  Choctaws  with 
whom  he  had  contracts.  On  January  28, 
1S98,  the  Commission  made  a  report  to  Con- 
gress as  required  by  the  act  last  mentioned 
(House  Doc.  274,  55th  Cong.,  2d  Sess.),  set- 
ting forth  in  brief  the  history  of  the  Missis- 
sippi Choctaws  and  their  then  present  condi- 
tion; snd  submitting  an  elaborate  argument 
in  opposition  to  the  contention  that  those 
Choctaws  might  continue  their  residence  and 
political  status  in  Mississippi  as  in  the  past 
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4ind  still  enjoy  all  the  rights  of  Choctaw  clt- 
IzeDshlp  except  to  share  in  the  Choctaw  an- 
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vinities ;  *declarlng  that  in  order  to  avail  him- 
self of  the  privileges  of  a  Choctaw  citizen, 
any  person  claiming  to  be  a  descendant  of 
those  provided  for  in  article  14  of  the  Treaty 
of  1830  "must  first  show  the  fact  that  he  is 
such  descendant,  and  has  in  good  faith  Joined 
ids  brethren  in  the  territory  with  the  intent 
to  become  one  of  the  citizens  of  the  Nation. 
Having  done  so,  such  person  has  a  right  to 
'be  enrolled  as  a  Choctaw  citizen  and  to  claim 
all  the  privileges  of  such  a  citizen,  except  to 
a  share  in  the  annuities.    And  that  otherwise 
he  cannot  claim  as  a  right  the  *privilege  of  a 
-Choctaw  citizen.* "    The  Commission  further 
said  that,  if  they  were  correct  in  this,  still 
any  person  presenting  himself  claiming  the 
right  must  be  required  by  some  tribunal  to 
prove  the  fact  that  he  was  a  descendant  of 
-some  one  of  those  Indians  who  originally 
availed  themselves  of  and  conformed  to  the 
requirements  of  the   Fourteenth  Article  of 
the  Treaty  of  1830.    'The  time  f6r  making 
application  to  this  commission  to  be  ^irolled 
-as  a  Choctaw  citizen  has  expired.    It  would 
be  necessary,  therefore,  to  extend  by  law  the 
time  for  persons  claiming  this  right  to  make 
•application  and  be  heard  by  this  commission, 
•or  to  create  a  new  tribunal  for  that  purpose." 
On  June  28,  1898,  Congress  passed  an  act, 
-commonly  known  as  the  Curtis  Act,  which 
•contained  In  secticm  21  provisions  for  the 
making  <tf  rolls  of  the  Five  Civilized  Tribes 
1)y  the  Dawes  Commission,  and  among  others 
the  following: 

"Said  Commission  shall  have  authority  to  de- 
termine the  identity  of  Choctaw  Indians  claim- 
ing rights  in  the  Choctaw  lands  under  article 
fourteen  of  the  treaty  between  the  United 
Btates  and  the  Choctaw  Nation  concluded  Sep- 
tember twenty-seventh,  eighteen  hundred  and 
thirty,  and  to  that  end  they  may  administer 
oaths,  examine  witnesses,  and  perform  all  oth- 
er acts  necessary  thereto  and  make  report  to 
the  Secretary  of  the  Interior.    •    •    • 
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*'*No  person  shall  be  enrolled  who  has  not 
heretofore  removed  to  and  in  good  faith  settled 
in  the  naftion  in  which  he  claims  citizenship: 
Provided,  however,  that  nothing  contained  in 
this  act  shall  be  so  construed  as  to  militate 
against  any  rights  or  privileges  which  the  Mis- 
sissippi Choctaws  may  have  under  the  laws  of 
or  the  treaties  with  the  United  States."  Chap- 
ter 517,  30  Stat  495,  603. 

Public  notice  having  been  given  in  Missis- 
sippi as  to  the  times  and  places  at  which  the 
Commission  would  hear  applications  for  iden- 
tification under  the  above  provision,  one  of 
the  commissioners,  A.  S.  McKennon,  proceed- 
ed to  Mississippi  in  January,  1899,  with  a 
force  of  clerks  and  stenographers,  and  there 
identified  and  made  up  a  schedule  of  1923 
persons  as  being  Mississippi  Choctaws  en- 
titled to  citizenship  in  the  Choctaw  Nation 
under  article  14  of  the  treaty.  The  principle 
adopted  was  that  proof  of  the  fact  that  a 
claimant  was  a  full-blood  Indian  whose  an- 


cestors were  living  in  Mississippi  at  the  date 
of  the  treaty  was  sufficient  evidence  to  re- 
port his  name  as  a  Mississippi  Choctaw  un- 
der section  21  of  the  Curtis  Act  This  sched- 
ule, known  as  the  "McKennon  Roll,"  was 
subsequently  aiHproved  by  the  Commission, 
who  forwarded  it  with  a  report  dated  March 
10,  1899,  to  the  Secretary  of  the  Interior. 
The  schedule  never  was  approved  by  the  Sec- 
retary, and  was  attempted  to  be  withdrawn 
by  the  Commission  December  20,  1900;  errors 
having  been  discovered  in  it  It  was  formal- 
ly disapproved  by  the  Secretary  March  1, 
1907.    The  Court  of  Claims  finds  that— 

"The  work  of  Coimmissioner  McKennon,  cov- 
ering a  period  of  about  three  weeks,  in  identi- 
fying and  making  up  said  schedale,  was  inter- 
fered with  and  retarded  by  said  Charles  F. 
Winton,  who  endeavored  to  prevent  the  Indians 
from  appearing  for  identification." 

No  explanation  of  this  appears.  At  the 
same  time  it  is  found  that  Mr.  Owen  (who  of 
course  was  associated  with  Winton)  furnlsh- 
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ed  to  Commissioner  McKennon  a  list  *of  16,000 
Choctaw  Indians,  which  aided  McKennon  in 
his  official  work. 

Because  of  material  errors  discovered  by 
the  Commission  in  the  McKennon  Roll,  an- 
other party  was  organized  and  sent  out  by 
the  Commission  for  the  purpose  of  making  a 
more  accurate  and  complete  roll  of  the  Mis- 
sissippi Choctaws  under  the  act  of  1898, 
whose  hearings  were  commenced  in  Missis- 
sippi in  December,  1900,  resumed  in  April  of 
the  following  year,  and  continued  until  the 
latter  part  of  August,  1901. 

February  7,  1900,  Winton  and  associates 
presented  a  memorial  to  Congress,  praying 
that  the  treaty  rights  of  the  Mississippi  Choc- 
taws be  so  construed  as  to  afford  them  the 
rights  of  Choctaw  dtlz^is  without  removal, 
or  that  they  be  permitted  to  have  those  rights 
determined  in  the  courts.  Congress  took  no 
action  upon  this. 

April  4,  1900,  Winton  and  his  associates 
memorialized  Congress,  requesting  the  follow- 
ing amendment  to  the  Indian  Appropriation 
Act  then  pending: 

"Provided,  that  any  Mississippi  Choctaw  duly 
identified  and  enrolled  as  such  by  the  United 
States  Commission  to  the  Five  Civilized  Tribes 
shall  have  the  right,  at  any  time  prior  to  the 
approval  of  the  final  rolls  of  the  Mississippi 
Choctaws  by  the  Secretary  of  tJie  Interior,  to 
make  settlement  within  the  Choctaw-Chickasaw 
country,  and  on  proof  of  the  fact  of  bona  fide 
settlement  they  shall  be  enrolled  by  the  Secre- 
tary of  the  Interior  as  Choctaws  entitled  to 
allotment" 

The  act  as  passed  contained  the  following: 

"Provided,  that  any  Mississippi  Choctaw  duly 
identified  as  such  by  the  United  States  Com- 
mission to  the  Five  Civilized  Tribes  shall  have 
the  right,  at  any  time  prior  to  the  approval  of 
the  final  rolls  of  the  Choctaws  and  Chickasaws 
by  the  Secretary  of  the  Interior,  to  make  set- 
tlement within  the  Choctaw -Chickasaw  country^ 
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and  on  proof  of  the  fact  of  bona  fide  settlement 
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may  be  enrolled  by  the  said  ^United  "States  Ck>m- 
mission  and  by  the  Secretary  of  the  Interior  as 
Choctaws  entitled  to  allotment:  Provided  fur- 
ther»  that  all  contracts  or  agreements  looking 
to  the  sale  or  incumbrance  in  any  way  of  the 
lands  to  be  allotted  to  said  Mississippi  Choc- 
taws, shall  be  null  and  void.**  Act  of  May  31, 
1900,  c.  598^  31  Stat  221,  236,  237. 

The  Dawes  Commission  thereafter  required 
from  all  applicants  for  enrollment  proof  of 
descent  from  Choctaw  Indians  who  remained 
In  Mississippi  and  received  patents  for  lands 
under  the  Fourteenth  Article  of  the  Treaty 
of  1830.  This  constituted  a  reversal  of  the 
principle  previously  adopted  in  making  the 
McKennon  Roll,  to  wit,  a  presumption  that 
the  ancestors  of  full-blood  Choctaws  residing 
in  Mississippi  had  fully  complied  with  the 
requirements  of  article  14.  It  resulted  that 
only  six  or  seven  persons  claiming  as  Missis- 
sippi Choctaws  were  enrolled  under  the  act 
of  May  31,  1900,  although  from  6,000  to  8,000 
applications  were  filed  in  1900  and  the  early 
part  of  1901. 

On  April  1, 1901,  the  second  party,  already 
mentioned,  sent  by  the  Dawes  Commission  to 
Mississippi  for  the  purpose  of  making  a  com- 
plete and  accurate  roll  of  Mississippi  Choc- 
taws, resumed  hearings  at  Meridian,  Missis- 
sippi, and  held  continuous  sessions  there  and 
at  other  places  in  the  state  until  the  latter 
part  of  August  The  Court  of  Claims  finds 
that  during  these  hearings  and  the  making 
of  this  roll  the  ccmduct  of  Wlnton  and  as- 
sociates increased  the  work  of  enrollment 
and  impeded  its  progress.  Being  advised  by 
Owen  and  believing  that  the  McKennon  Roll 
was  a  finality  and  constituted  a  favoraUe 
Judgment  in  behalf  of  the  Choctaws  whose 
names  appeared  therein,  Winton  and  associ- 
ates advised  all  Indians  who  had  been  previ- 
ously enrolled  not  to  appear  again  before  the 
Commission  for  identification.  Nevertheless, 
as  already  stated,  6,000  or  8,000  applications 
for  enrollment  were  made,  of  which  only  six 
or  seven  were  accepted  under  the  stringent 
rule  of  proof  adopted  by  the  Conmiission. 
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♦June  20,  1901,  Wlnton,  under  advice  of 
counsel,  began  taking  new  contracts  with  in- 
dividual Choctaws  living  in  Mississippi,  in 
lieu  of  the  previous  contracts  already  men- 
tioned. Tlie  new  contracts  were  834  in  num- 
ber, and  embraced  in  all  about  2,000  persons. 

March  21,  1902,  while  preparation  of  the 
identification  roll  of  Mississippi  Choctaws 
was  still  in  progress,  an  agreement  was  en- 
tered into  between  the  Choctaw  and  Chicka- 
saw Nations  and  the  Dawes  Commission  in 
which,  by  sections  41,  42,  43,  and  44,  it  was 
proposed  to  fix  the  status  of  the  Mississippi 
Choctaws.  This  agreement,  after  some 
amendments  in  Congress,  was  approved  by 
Act  of  July  1,  1902,  and  ratified  by  the  Choc- 
taws and  Chickasaws  on  September  25,  1902 
(chapter  1362,  32  Stat  641,  651,  652).  It  was 
under  this  agreement,  known  as  the  Choc- 


taw-Chickasaw Supplemental  Agreement^ 
that  practically  all  Mississippi  Choctaws  were 
enrolled  and  secured  their  rights  to  allot- 
ments of  Choctaw  tribal  lands.  Section  41  a» 
signed  by  the  parties  did  not  contain  the  full- 
blood  rule  of  evidence — that  is,  that  full- 
blood  Choctaws  living  in  Mississippi  should 
be  presumed  to  be  descendants  of  Choctaw» 
who  had  complied  with  the  requirements  of 
article  14  of  the  Treaty  of  1830.  It  permitted 
all  persons  identified  by  the  Commission  un- 
der the  provisions  of  section  21  of  the  act  of 
July  28,  1898,  as  Mississippi  Choctaws  enti- 
tled to  benefits  under  article  14  of  the  treaty 
to  make  bona  fide  settlement  within  the 
Choctaw-Chickasaw  country  at  any  time 
within  six  months  after  the  date  of  the  final 
ratificati<Mi  of  the  agreement,  and  upon  proof 
of  such  settlement  to  the  Commission  within 
one  year  after  the  date  of  such  ratification 
they  were  to  be  enrolled  by  the  Commission 
as  Mississippi  Choctaws  entitled  to  allotment, 
but  declared: 

'The  application  of  no  person  for  identifica- 
tion aa  a  Mississippi  Choctaw  shall  be  received 
by  said  Commission  after  the  date  of  the  final 
ratification  of  this  agreement" 
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While  the  supplemental  agreement  *as  thu^ 
proposed  was  pending  in  the  Senate,  WintoD> 
and  associates  presented  a  memorial  to  that 
body  in  behalf  of  the  full-blood  Mississippi 
Choctaws,  reviewing  prior  legislation  and 
prajring  that  the  provisions  of  the  agreement 
then  pending  should  be  amended  so  that  the 
full-blood  rule  of  evidence  should  be  estab- 
lished and  the  Mississippi  Choctaws  given 
time  after  identification  to  remove  to  the 
Choctaw  country  and  longer  time  within 
which  to  make  application.  Senate  Doc.  319,. 
67th  Cong.,  1st  Sess.  The  memorial  prayed 
that  sections  41,  42,  43,  and  44,  whi(^,  it  was 
alleged,  imposed  onerous  ccmditicHis  upon  Mis- 
sissippi Choctaws,  should  be  struck  out  and 
plain  provision  made  that  persons  whose 
names  appeared  upon  the  McKennon  RolU 
and  such  full-blood  Mississippi  Choctaws  as 
might  be  identified  by  the  Commission,  and 
the  wives,  children,  and  granchildren  of  all 
such,  should  alone  constitute  the  "Mississippi 
Choctaws"  ^ititled  to  benefits  under  the 
agreement ;  and  that  all  of  them  who  shoold 
have  removed  to  the  Choctaw-Chickasaw 
lands  within  twelve  months  after  ofildal  no- 
tification of  their  identification  should  be  en- 
rolled upon  a  separate  roll  designated  "Mis- 
sissippi Choctaws"  and  lands  equal  in  value 
to  lands  allotted  to  citizens  of  the  Choctaw 
and  Chickasaw  Tribes  should  be  selected  and 
set  apart  for  each  of  them,  and  that  after  a 
bona  fide  residence  for  a  period  of  a  year  and 
proof  thereof  they  should  receive  patents  as 
provided  in  the  Atoka  Agreement,  and  be 
treated  in  all  respects  as  other  Choctawa  An 
amendment  embodying  these  suggestions  was 
introduced  in  the  Senate  at  Mr.  Owen's  re- 
quest, submitted  to  the  Department  of  the 
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Interior,  and  adversely  reported  upon.  Sec- 
tion 41,  however,  was  subsequently  amended, 
and  as  finally  enacted  (32  Stat.  651)  estab- 
lished the  full-blood  rule  as  a  rule  of  evi- 
dence, allowed  six  months  after  date  of  final 
ratification  of  the  agreement  within,  which 
applications  for  identification  might  be  made, 
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six  months  after  *identification  within  which 
settlement  might  be  made  within  the  Choc- 
taw-Chickasaw country,  and  one  year  after 
identification  for  making  proof  of  such  settle- 
ment to  the  Commission. 

The  passage  of  the  Act  of  July  1,  1002,  as 
thus  amended,  was  opposed  by  Mr.  Owen  and 
the  associates  of  Winton,  who  protested 
against  the  conditions  contained  in  the 
amended  sections  relating  to  the  Mississippi 
Choctaws  as  finally  adopted. 

The  Indian  Appropriation  Act  of  March  3, 
1903  (chapter  994,  32  Stat.  982,  997),  con- 
tained  the  following: 

'That  the  sum  of  twenty  thousand  dollars,  or 
■o  mach  thereof  as  is  necessary,  is  hereby  ap- 
propriated, to  be  immediately  available,  for  the 
purpose  of  aiding  indigent  and  identified  full- 
blood  Mississippi  Choctaws  to  remove  to  the 
Indian  Territory,  to  be  expended  at  the  discre- 
tion and  under  the  direction  of  the  Secretary 
of  the  Interior." 

The  special  disbursing  agent  of  the  Dawes 
Commission  was  sent  to  Mississippi  to  carry 
out  this  provision.  He  there  organized  par- 
ties and  assembled  all  Indians  who  could  be 
found  and  induced  to  come,  and  they  were 
later  transported  by  special  trains  to  Indian 
Territory  and  there  further  maintained  until 
placed  upon  allotments,  and  supplied  with 
tools  and  other  equipment  and  rations  for  six 
months,  all  at  the  expense  of  the  United 
States.  The  total  niunber  thus  transported, 
maintained,  and  equipped  was  420. 

The  Dawes  Commission  received  applica- 
tions from  approximately  25,000  persons  for 
enrollment  as  Mississippi  (Dhoctaws.  Of  this 
number  2,534  were  identified  by  the  Commis- 
sion; but  of  these  956  failed  to  remove  to 
Indian  Territory  or  submit  proof  of  their  re- 
moval and  settlement  within  the  time  pre- 
scribed by  law.  The  total  number  of  appli- 
cants identified  and  finally  enrolled  and  who 
have  received  allotments  as  members  of  the 
Choctaw  Nation  is  1,578,  of  whom  only  833 
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appear  on  the  McKennon  Roll,  'and  only  696 
had  contracts  with  Winton  and  his  associates. 
181  Mississippi  Choctaws  had  voluntarily  re- 
moved to  the  territory  in  1891  and  were  re- 
ceived into  the  Choctaw  Nation.  These  were 
carried  on  the  rolls  as  Mississippi  Choctaws, 
making  the  total  enrollment  1,759;  but  the 
181  Indians  Just  mentioned  were  not  regard- 
ed as  defendants  in  this  proceeding. 

The  funds  derived  from  sales  of  allotted 
lands  of  enrolled  Mississippi  Choctaws  sub- 
ject to  the  restrictions  upon  alienation  pre- 
scribed by  section  1  of  the  Act  of  May  27, 
1908  (chapter  199,  35  Stat  312)  are  held  by 


the  government  to  the  credit  of  the  individ- 
ual Indians  entitled  thereto.  All  other  funds 
belonging  to  enrolled  Mississippi  Choctaws 
are  held  as  tribal  funds,  the  names  being 
carried  on  a  separate  roll. 

[1]  As  we  construe  the  Jurisdictional  acts 
under  which  these  claims  were  submitted  to- 
the  Court  of  Claims,  they  contemplate  not 
an  action  in  personam  to  establish  a  personal 
liability  against  individual  Indians,  or  a 
group  of  Indians,  but  a  suit  of  an  equitable^ 
nature  against  that  class  of  Mississippi  Choc- 
taws who,  through  successful  assertion  of  the 
right  of  citizenship  in  the  Choctaw  Nation, 
acquired  allotments  of  lands  in  what  for- 
merly was  the  tribal  domain,  and  a  partici- 
pation in  funds  held  in  trust  by  the  United^ 
States ;  a  suit  having  the  object  of  imposing 
an  equitable  charge  upon  tiieir  funds  and 
lands  for  a  reasonable  and  proportionate 
contribution  towards  the  value  of  services- 
rendered  and  expenses  incurred  by  the  claim- 
ants in  securing  for  said  class  of  Indians  a 
beneficial  participation  in  the  trust  estate,, 
according  to  the  principle  applied  in  Trus- 
tees V.  Greenough,  105  U.  S.  527,  532,  et  seq., 
26  L.  Ed.  1157,  and  Central  Railroad  T.  Pet- 
tus,  113  U.  S.  116,  122-127,  5  Sup.  Ct  387, 
28  L.  Ed.  915.  The  present  suit  is  of  that 
nature. 

[2, 31  It  is  thoroughly  established  that  Con- 
gress has  plenary  authority  over  the  Indians- 
and  all  their  tribal  relations,  and  full  power 
to  legislate  concerning  their  tribal  property. 
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*The  guardianship  arises  from  their  condi- 
tion of  tutelage  or  dependency;  and  it  rests^ 
with  Ck)ngress  to  determine  when  the  rela- 
tionship shall  cease;  the  mere  grant  of  rights- 
of  citizenship  not  being  sufficient  to  termi- 
nate it.    Lone  Wolf  v.  Hitchcock,  187  U.  S- 
553,  564,  et  seq.,  23  Sup.  Ct  216,  47  L.  Ed.. 
299;    Tiger  v.  Western  Investment  Co.,  221 
U.  S.  286,  310-316,  31  Sup.  Ct  578,  55  L.  Ed. 
738.     In  authorizing  the  present  suit  Ck)n- 
gress  evidently  recognized  that  it  was  im- 
practicable to  bring  before  the  court  all  in- 
terested individual  Choctaws;   hence,  treat- 
ing them  as  a  class,  it  designated  the  repre- 
sentatives who  should  defend  for  them,  by 
analogy  to  the  familiar  practice  in  equity,, 
recognized  in  Equity  Rule  38  (226  U.  S.  659, 
33  Sup.  Ct  xxix).    To  the  objection  that  the- 
government's   trusteeship   of   the   funds   of 
these  Indians  and  its  guardianship  over  their 
interests  in  the  allotted  lands  made  it  nec- 
essary that  the  United  States  should  be  a 
party  to  the  proceeding,  it  is  sufficient  to  say 
that  the  regulation  of  this  matter  is  clearly 
within  the  power  of  Congress,  and  that  Con- 
gress acted  within  that  power  in  constituting: 
the  Governor  of  the  Choctaw  Nation  the  rep- 
resentative of  the  defendants   upon  ^vhom 
notice  of  the  suit  was  to  be  served  in  their 
behalf,  and  designating  the  Attorney  Gener* 
al  of  the  United  States  as  their  attorney  to* 
appear  and  defend  the  suit    We  are  clear^. 
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therefore,  that  there  Is  no  substantial  basis 
for  the  contention  that  the  Jurisdictional 
acts  have  the  effect  of  depriving  the  Indians 
of  their  property  without  due  process  of  law, 
and  hence  are  In  conflict  with  the  Fifth 
Amendment,  a  contrition  which,  while  over- 
ruled by  a  majority  of  the  Court  of  Claims, 
was  acceded  to  by  the  Chief  Justice  in  a 
concurring  opinion.    61  Ct  CI.  324-827. 

[4]  The  claim  of  Winton,  Owen,  and  asso- 
ciates, is  based  wholly  upon  services  render- 
ed— ^nothing  being  asked  because  of  expens- 
es incurred  or  moneys  disbursed.  According 
to  the  flndings  the  services  rendered  were  in 
the  nature  of  professional  services  before  Con- 
gress and  its  committees,  Individual  Bepre- 

•898 

«entative8  and  Senators,  the  ^Dawes  Commis- 
sion, etc.,  intended  to  establish  the  right  of 
the  Mississippi  Choctaws  to  participation  in 
the  material  benefits  of  citizenship  in  the 
-Choctaw  Nation,  and  to  secure  such  legisla- 
tion by  Congress  as  might  be  needed  for  the 
practical  attainment  of  the  object  sought 
The  findings  render  it  clear  that  services  of 
this  nature,  altogether  proper  in  character- 
not  lobbying,  in  the  odious  sense — ^were  ren- 
•dered  by  these  claimants  under  particular 
•employment  by  many  individual  Mississippi 
-Choctaws,  but  with  the  object,  incidentally, 
of  benefiting  the  Mississippi  CSioctaws  as  a 
class,  because  only  so  could  the  clients  of 
the  claimants  be  benefited.  We  make  no 
•doubt  that,  for  proper  professional  services 
rendered  and  expenses  incurred  in  promot- 
ing legislation  that  has  for  its  object  and  ef- 
fect the  rescue  of  substantial  property  in- 
terests for  a  class  of  beneficiaries  under  a 
trust  of  a  public  nature,  it  is  equitable  to 
impose  a  charge  for  reimbursement  and  com- 
pensation upon  the  interests  of  those  bene- 
-ficiaries  who  receive  the  benefit,  the  same 
418  if  a  like  result  had  been  reached  through 
successful  litigation  in  the  courts.  In  either 
•case  there  is  the  same  curious  analogy  to 
the  salvage  services  of  the  maritime  law; 
4ind,  while  it  may  be  more  difficult  to  weigh 
the  effect  of  a  service  rendered  in  promot- 
ing legislation  and  to  estimate  its  value  than 
in  a  case  of  successful  litigation,  we  think 
the  principle  of  Trustees  v.  Greenough  and 
Central  Railroad  v.  Pettus  applies  in  the  one 
•case  as  in  the  other. 

[6]  The  fact  that  In  the  present  case  the 
■services  were  rendered  under  contracts  with 
particular  Indians,  whether  valid  or  invalid, 
is  no  obstacle  to  a  recovery.  Services  not 
gratuitous,  and  neither  mala  in  se  nor  mala 
prohibita,  rendered  imder  a  contract  that  is 
invalid  or  unenforceable,  may  furnish  a 
t>asis  for  an  implied  or  constructive  contract 
to  pay  their  reasonable  value.  King  v. 
Brown,  2  Hill  (N.  Y.)  485,  487 ;  Erben  v.  Lo- 
Tillard,  19  N.  T.  299.  302;  Smith  v.  Adminis- 
trators of  Smith,  28  N.  J.  Law,  208,  218,  78 
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Am.  Dec.  49;  •McElroy  v.  Ludlum,  32  N,  J. 
iBq.  828,  833;   Gay  v.  Mooney,  Adnfr,  67  N. 


J.  Law,  27,  687,  50  Aa  696,  52  Att.  1131; 
Gray  v.  N.  Y.  Central  &  Hudson  Blyet  B.  B. 
Co.,  161  App.  Div.  (N.  Y.)  924,  932,  145  N.  Y. 
Supp.  1125,  affirmed  239  U.  S.  583,  587,  86 
Sup.  Ct  176,  60  L.  Ed.  451. 

[6]  And  assuming  the  last  set  of  contracts 
made  by  Wintcm  and  Owen  with  the  Missis- 
sippi Choctaws  (including  the  Daley  contracts) 
be  regarded  as  valid,  they  still  do  not  create 
an  obstacle  to  the  present  suit  As  between 
the  claimants  and  their  own  clients,  the  ex- 
istence of  valid  express  contracts  would  bar 
recovery  upon  an  implied  contract  But  there 
was  no  privity  between  claimants  and  the 
Mississippi  Choctaws  as  a  class,  no  contract 
having  been  made  with  them  in  their  aggre- 
gate capacity  and  the  individual  contracts 
not  including  all  members  of  the  class.  Un- 
der the  equitable  doctrine  that  we  hold  ap- 
plicable, claimants,  having  substantially  per- 
formed the  agreements,  might  demand  com- 
pensation under  them  as  against  their  own 
clients,  and  the  latter  would  then  be  entitled 
to  a  ratable  contribution  upon  the  basis  of 
a  quantum  meruit  from  their  fellow  bene- 
ficiaries whose  interests  in  the  trust  estate 
were  secured  and  rendered  available  through 
the  services  of  claimants.  And  by  way  of 
avoiding  circuity  of  action  the  equitable  pro- 
ceeding may  well  be  brought  as  it  has  been 
brought  by  claimants  directly  against  the 
beneficiaries  of  the  trust;  claimants  waiv- 
ing, as  they  must  any  right  to  recover  un- 
der the  contracts  the  measure  of  compensa- 
tion prescribed  therein.  Hence,  whether  val- 
id or  invalid,  the  contracts  are  important 
merely  as  they  show  that  claimants  were  not 
intermeddlers,  but  were  employed  by  large 
numbers  of  Mississippi  Choctaws,  members 
of  the  benefited  class,  and  that  their  services 
were  not  intended  to  be  gratuitous. 

[7]  But,  in  order  that  there  may  be  an  equi- 
table charge  in  such  a  case,  it  is  essential 
that  the  services  rendered  shall  have  been 
substantially  instrumental  in  producing  a 
result  beneficial  to  the  class  of  oestuis  que 
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trustent  upon  whose  *interest8  the  diarge  is 
to  be  imposed.  And  while  from  the  tacts 
found  it  is  altogether  probable  that  the  serv- 
ices of  Winton  and  associates  did  materially 
conduce  to  bring  about  a  result  ben^dal  te 
the  Mississippi  Choctaws  by  furthering  the 
measures  of  legislation  and  administration 
that  were  needed  to  give  them  a  participation 
in  the  lands  and  funds  of  the  Choctaw  Na- 
tion, there  is  no  specific  finding  of  fact  upon 
that  subject  If,  from  the  drcumstantla] 
facts  as  found,  it  followed  as  a  necessary  in- 
ference that  the  services  did  materially  con- 
tribute to  produce  the  eflTect  indicated,  it 
might  be  held  that  the  ultimate  fact  resulted 
as  a  conclusion  of  law.  See  United  States 
V.  Pugh,  99  U.  S.  265,  269-272,  25  L.  Ed.  322. 
But  the  facts  as  found  are  inconclusive  re- 
specting the  crucial  point.  Some  of  the  serr- 
ices  set  forth  in  the  findings  clearly  tended  to 
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produce  a  beneficial  result;  but  tbere  were 
others  having  apparently  a  contrary  tendency. 
The  interference  by  Wlnton  with  the  work 
of  Commissioner  McKennon  in  making  up  his 
roll,  and  with  the  work  of  the  second  party  In 
making  identifications;  the  insistence  before 
Congress  upon  measures  for  granting  to  the 
Mississippi  Ghoctaws  the  rights  of  citizen- 
ship in  the  Nation  while  retaining  their  resi- 
dence in  Mississippi ;  and  the  opposition  to 
the  passage  of  the  Act  of  July  1,  1002,  in 
its  final  form — ^may  be  mentioned.  However 
reasonable  and  well-intended  these  acts  on 
the  part  of  the  claimants  may  have  been — 
attributable  as  probably  they  were  to  zeal 
in  the  interests  of  the  Indians — ^it  cannot  be 
said  to  be  free  from  doubt  that  the  efforts 
of  claimants,  taken  as  a  whole,  advanced  the 
claims  of  the  Mississippi  Ghoctaws  as  a  class 
to  citizenship  in  the  Nation  and  constituted  a 
material  factor  in  producing  the  ultimate 
advantageous  result. 

[I,  I]  But  there  were  requests  for  addition- 
al findings,  directed  to  the  very  point  upon 
which  findings  are  wanting.  These  requests 
were  preferred  under  rules  90-d5,  but  were 
filed  more  than  the  prescribed  sixty  days  aft- 
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er  judgment.  The  'court  in  Its  discretion 
might  have  rejected  them  on  this  ground. 
Not  doing  this,  however,  it  passed  upon  the 
merits  of  the  requests,  as  was  reasonable  in 
a  case  so  important  and  so  complicated;  and 
since,  from  the  reasons  given  for  rejecting 
them,  it  appears  that  the  court  to  some  ex- 
tent misapprehended  the  nature  of  the  main 
issue,  and  the  bearing  of  the  requested  find- 
ings thereon,  it  cannot  be  said  that  had  it 
not  done  so  it  would  have  rejected  the  re- 
quests because  not  filed  in  due  season. 

[10]  Many  of  the  requests,  while  sugges- 
tive of  matters  that  might  well  have  been 
Included  in  the  findings,  either  are  not  fram- 
ed with  suflicient  definiteness  to  enable  us 
to  say  that  there  was  error  in  rejecting  them, 
or  are  objectionable  for  other  reasons.  But 
those  here  stated  ought  to  have  been  acced- 
ed to: 

XXIX-R  (52  Ct.  01.  128) :  "Whether  or  not 
the  labor  of  Robert  L.  Owen  In  behalf  of  the 
rights  of  the  Mississippi  Ghoctaws  to  citizen- 
ship in  the  Ghoctaw  Nation,  from  July,  1886, 
to  1006,  resulted  in  any  benefit  or  value  what- 
ever to  the  Mississippi  Ghoctaws." 

XXXI-E  (52  Gt.  Gl.  130) :  "Whether  or  not 
the  1,643  Mississippi  Ghoctaws  who  were  ad- 
mitted to  citizenship  in  and  received  allotments 
as  members  of  the  Ghoctaw  Nation  obtained 
the  right  to  become  such  citizens  and  thereby 
receive  allotments  as  a  result  to  any  extent 
whatever  of  any  of  the  labor  and  work  done  by 
Robert  L.  Owen  and  associates  during  the  pe- 
riod of  several  years  prior  to  the  passage  of 
the  acts  under  which  they  were  enrolled  and 
allotted;  and  what  compensation  is  equitable 
or  justly  due  therefor  on  the  principle  of  quan- 
tum meruit  as  required  by  the  jurisdictional 
act  iu  this  case." 


The  reasons  given  for  the  rejection  of 
these  requests  are  not  satisfactory;  and  for 
failure  to  make  findings  in  response  thereto, 
the  judgment  in  the  case  of  Wlnton  and  as- 
sociates, No.  6,  must  be  reversed,  and  the 
cause  remanded  for  additional  findings  as 
requested. 
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[11]  *The  claim  in  No.  12,  Katie  A.  Howe, 
executrix  of  Ghester  Howe,  deceased,  like 
the  one  we  have  been  discussing,  is  based  up- 
on alleged  legal  services  rendered  before  Gon- 
gress  and  the  Interior  Department  in  repre- 
senting and  protecting  the  interests  of  the 
Mississippi  CHioctaws  and  establishing  their 
rights  in  and  to  lands  in  the  Ghoctaw  Nation. 
The  findings  show  that  Ghester  Howe,  having 
acquired  an  interest  in  a  large  number  of  con- 
tracts taken  by  a  firm  of  Hudson  &  Arnold, 
or  the  members  of  the  firm,  with  individual 
Mississippi  Ghoctaw  claimants,  having  the 
object  of  securing  the  rights  of  the  latter  to 
allotments  in  the  tribal  lands  of  the  Ghoctaw 
Nation  and  removing  the  Indians  to  the  Indi- 
an Territory,  was  actively  engaged  for  about 
a  year  and  a  half  in  pressing  the  claims  of 
those  (Ghoctaws  upon  Gongressmen  and  Sena- 
tors, the  subcommittee  on  Indian  Affairs  of 
the  House  of  Representatives,  the  officials 
of  the  Indian  Office,  and  the  Secretary  of  the 
Interior.  It  is  found  not  to  have  been  estab- 
lished by  the  evidence  that  Howe's  services 
were  effective  in  establishing  the  claims  of 
the  Mississippi  Ghoctaws  to  citizenship  in 
the  Ghoctaw  Nation,  or  that  such  legislation 
as  was  enacted,  under  which  they  received 
allotments  in  the  tribal  lands,  was  the  result 
of  his  professional  services.  The  vital  ele- 
ment of  a  benefit  conferred  upon  the  Missis- 
sippi Ghoctaws  as  a  class  is  lacking,  and 
from  what  we  have  said  it  is  manifest  that 
the  judgment  of  the  Gourt  of  Glaims  as  to 
this  claim  must  be  affirmed. 

In  the  other  cases  covered  by  the  present 
appeals,  viz.  Bounds,  No.  7,  London,  No.  8, 
Field  and  Lindly,  No.  9,  Beckham,  No.  10, 
and  Vernon,  No.  11,  the  findings  show  no 
benefit  conferred  upon  the  Mississippi  Ghoc- 
taws as  a  dass  for  which  recovery  can  be 
had  under  the  jurisdictional  acts.  The 
claims  of  Bounds,  Beckham,  and  Vernon  are 
based  upon  services  rendered  and  ex];)enses 
incurred  in  behalf  of  individual  Indians. 
London  did  nothing  to  advance  the  claims  of 

the  Mississippi  Ghoctaws  to  citizen*ship  iz^ 
the  Nation.  Lindly  and  Field  claim  as  as- 
sociates of  Ghester  Howe ;  it  does  not  appear 
that  Lindly  performed  any  meritorious  serv- 
ice for  the  Indians ;  Field  was  active  in  im- 
pressing upon  Gongressmen  and  Senators  his- 
views  as  to  necessary  and  proper  legislation 
for  securing  the  rights  of  the  Mississippi 
Ghoctaws  to  citizenship  in  the  Ghoctaw  Na- 
tion; but  the  extent  and  effect  of  such  serv- 
ices do  not  appear,  nor  does  it  appear  that 
the  legislation  finally  enacted  was  the  result 
of  said  services.    In  none  of  these  cases  doe» 
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the  record  show  any  proper  foundation  laid 
for  a  remand  for  further  findings.  All  these 
claims  were  properly  rejected. 

No.  6.  Judgment  reversed,  and  the  cause 
remanded  for  further  findings  of  fact  as 
above  specified. 

Nos.  7,  8,  9,  lOi  11,  and  12.  Judgments 
iiffirmed. 

Mr.  Justice  VAN  DE^^ANTEB  and  Mr. 
Justice  McREYNOLDS  took  no  part  in  the 
•consideration  or  decision  of  these  cases. 


•(»  U.  8.  407) 

UNITED  STATES  ex  rel.  MILWAUKEE  SO- 
CIAL  DEMOCRATIC   PUB.  CO.  V. 
BURLESONp  Postmaster  GonoraL 

K  Argued  Jan.  18  and  19,  1021.    Decided  March 

7,  1921.) 

No.  155. 

i.  Constitutional  law  ^=s>3 1  &— Hearing  before 
Third  Assistant  Postmaster  General  on  ques- 
tion of  revoking  second-elass  privilege  satis- 
fies due  prooess. 

A  hearing  before  the  Third  Assistant  Post- 
inaster  General  on  the  question  of  revoking  a 
newspaper's  second-class  mail  privilege  of 
which  the  publisher  had  due  notice,  and  at 
which  it  was  represented  by  its  president  and 
was  fully  heard,  satisfied  the  requirement  of 
-due  process  of  law  when  fairly  conducted. 

2.  War  es»4— Espionage  Aot  of  1917  Is  consti- 
tutional. 

The  Espionage  Act  of  June  16,  1917,  is  a 
valid  constitutional  law. 


'3.  Post  office  ^S9 14— When  newspaper  oontalns 
other  than  mailable  matter,  second-elass  per- 
mit may  be  revoked. 

Under  Act  March  3,  1879,  c.  180,  relative 
*to  the  classification  of  the  mails,  and  Rev.  St. 
I  396  (Gomp.  St  {  582),  makhig  it  the  duty 
of  the  Postmaster  General  to  superintend  the 
business  of  the  Post  Office  Department  and  ex- 
ecute all  laws  relating  to  the  postal  service, 
ithe  Postmaster  Geueral  was  justified  in  revok- 
ing a  second-class  mail  permit  granted  to  a 
newspaper,  if  it  had  come  to  be  so  edited  as  to 
contain  other  than  mailable  matter. 

4.  Post  office  ^=>I4  — Finding  by  Postmaster 
General  that  newspaper  has  published  pro- 
hibited matter  not  disturlied,  unless  plainly 
wrong. 

The  conclusion  of  the  Postmaster  General, 
in  revoking   a   newspaper's   second-class   mail 

I  privileges,  that  it  had  published  matter  render- 
ed nonmailable  by  Espionage  Act,  tit.  12 
(Comp.  St  1918,  Gomp.  St  Ann.  Supp.  1919, 
H  10401a-10401d),  will  not  be  disturbed  by  the 
courts,  unless  tbey  are  clearly  of  the  opinion 

'that  it  is  wrong. 

■  5.  Post  office  ^=»  1 4— Newspaper  articles,  crlt- 
ieizlng  the  war,  the  government,  etc,  held  to 
render  newspaper  nonmailable. 

Newspaper  articles,  denouncing  the  war,  the 
,;goveminent,  the  President  and  Congress,  and 


wartime  legislation,  and  impliedly  counseling 
violations  of  the  Draft  Law,  stating  that  sol- 
diers in  large  numbers  were  becoming  insane, 
etc.,  held  to  render  the  newspaper  nonmailable 
under  Espionage  Act  tit.  12  (Comp.  9t.  1918, 
Comp.  St  Ann.  Supp.  1919,  fS  10401a-10401d), 
on  the  ground  that  it  was  conveying  false  re- 
ports and  false  statements  with  intent  to  pro- 
mote the  success  of  the  enemies  of  the  United 
States,  and  attempting  to  cause  disloyalty  and 
refusal  of  duty  in  the  military  and  naval  forces 
and  obstruct  the  recruiting  and  enlistment  serv- 
ice of  the  United  States,  in  violation  of  section 
3,  tit  1  (Comp.  St  1918,  Comp.  St  Ann.  Supp. 
1919,  f  10212c). 


6.  Post  office  ^s»l4— Seoond-class  mail  privi- 
leges revocable  without  reservation  of  right 
In  permit 
Under  Act  March  8,  1901,  c.  851,  providing 
that  second-class  mail  privileges  sball  not  be 
suspended  or  annulled  until  after  a  hearing,  a 
peivnit  granting  such  privileges  is  revocable, 
without  a  specific  reservation  in  the  permit  of 
the  right  to  revoke. 


7.  Post  offloe  ^s»  1 4— Postmaster  General  au- 
thorized ta  revoke  seoond-class  mall  privi- 
lege because  of  previous  publication  of  ion- 
mailable  matter. 
Under  Bev.  St  f  396  (Comp.  St  i  682), 
authorising  the  Postmaster  General  to  execute 
all  laws  relating  to  the  postal  service,  where  a 
newspaper  for  more  than  five  months  had  con* 
tained  almost  daily  matter  dedared  nonmaila- 
ble by  Espionage  Act  tit  12  (Comp.  St  1918^ 
Comp.  St  Ann.  Supp.  1919,  H  10401sr-10401d), 
the  Postmaster  General  had  a  right  to  condude 
that  it  would  continue  its  disloyal  publications 
and  to  suspend  its  second-dass  mail  privileges, 
until  it  should  apply  for  a  renewal  of  such  priv- 
ileges on  a  showing  that  its  paper  confonned 
to  law. 

Mr.  Justice  Brandeis  uid  Mr.  Justice  Holmes, 
dissenting. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mandamus  by  the  United  States,  on  the 
relation  of  the  Milwaukee  Social  Democratic 
Publishing  Company,  against  Albert  S.  Burle- 
son, Postmaster  General  of  the  United  Statea. 
A  judgment  dismissing  the  petition  was  af- 
firmed by  the  Court  of  Appeals  of  the  District 
of  Columbia  (49  App.  D.  C.  26,  258  Fed.  282), 
and  the  relator  brings  error.    Affirmed. 
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♦Messrs.  Henry  F.  Cochems,  of  Milwaukee, 
Wis.,  and  Charles  Poe,  of  Washington,  D. 
C,  for  plaintiff  in  error. 

Mr.  William  H.  Lamar,  of  Washington,  D. 
C,  and  Mr.  Solidtor  General  Frierson,  of 
Chattanooga,  Tenn.,  for  defendant  in  error. 

Mr.  Justice  CLABKE  ddivered  the  <^»lnloa 
of  the  0)urt 

After  a  hearing  on  September  22,  1917,  by 
the  Third  Assistant  Postmaster  General,  of 
the  time  and  character  of  which  the  rdator 
(plaintiff  in  error)  had  due  notice  and  at 


4s»For  other  camb  see  same  topic  and  KEY-NUMBBR  In  alt  Key-Numbered  Digests  and  Ind 


1020)  UNITED  STATES  y.BUBLESON  853 

(41  Sup.Ct.) 

«rlilcli  It  was  represented  by  its  president,  an  i  the  classification  of  malls  was  enacted  ou 


order  was  entered,  revoking  the  second-class 
mail  privilege  granted  to  it  in  1911  as  pub- 
lisher of  the  Milwaukee  Leader.  So  far  as 
appears,  all  that  the  relator  desired  to  say 
or  offer  was  heard  and  received.    This  hear- 
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Ing  was  had  and  *the  order  was  entered  upon 
the  charge  that  articles  were  appearing  in 
relator's  paper  so  violating  the  provisions  of 
the  National  Defense  Law,  approved  June 
15,  1917,  which  has  come  to  be  popularly 
known  as  the  Espionage  Act  of  Congress  {¥> 
Stat  217),  as  to  render  it  "nonmailable**  by 
the  express  terms  of  title  12  of  that  act 
(Comp.  St  1918,  Gomp.  St  Ann.  Supp.  1919, 
it  10401a-10401d).  On  appeal  to  the  Post- 
master General  the  order  was  approved. 
Thereupon  the  relator  filed  a  petition  in  the 
Supreme  Ck)urt  of  the  District  of  Columbia, 
praying  that  a  writ  of  mandamus  issue,  com- 
manding the  Postmaster  General  to  annul 
his  order  and  restore  the  paper  to  the  second- 
class  privilege.  To  a  rule  to  show  cause  the 
Postmaster  General  answered,  and  a  demur- 
rer to  his  answer  being  overruled,  and  the 
relator  not  pleading  further,  the  court  dis- 
charged the  rule  and  dismissed  the  petlticm. 
The  Court  of  Appeals  of  the  District  of  Co- 
lumbia afilrmed  the  Judgment  of  the  trial 
court,  and,  the  constitutional  validity  of  laws 
of  the  United  States  being  involved,  the  case 
was  brought  here  by  writ  of  error. 

The  grounds  upon  which  the  relator  relies 
are,  in  substance*  that  to  the  extent  that  the 
Espionage  Act  confers  power  upon  the  Post- 
master General  to  make  the  order  entered 
against  it,  that  act  is  unconstitutional,  be- 
cause it  does  not  afford  relator  a  trial  in  a 
court  of  competent  Jurisdiction;  that  the 
order  deprives  relator  of  the  right  of  free 
speech.  Is  destructive  of  the  rights  of  a  free 
press,  and  deprives  it  of  its  property  with- 
out due  process  of  law. 

[1]  That  a  hearing,  such  as  was  accorded 
the  relator,  on  precisely  such  a  question  as 
is  here  involved,  when  fairly  conducted,  sat- 
isfies all  of  the  requirements  of  due  process 
of  law,  has  been  repeatedly  decided.  Smith 
V.  Hitchcock,  226  U.  S.  63,  60,  aS  Sup.  Ct  6, 
57  L.  Ed.  119;  Bates  &  Guild  Co.  v.  Payne, 
194  U.  S.  106,  24  Sup.  Ct  595,  48  L.  Ed.  894 ; 
Public  Clearing  House  v.  Coyne,  194  U.  S. 
497,  24  Sup.  Ct  789,  48  L.  Ed.  1092;  Lewis 
Publishing  Co.  v.  Morgan,  229  U.  S.  288,  83 
Sup.  Ct.  867,  57  L.  Ed.  1190. 

[2]  Since  the  petition  in  this  case  was  filed, 
It  has  also  become  settled  that  the  Espionage 
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Act  is  a  valid,  constitu*tional  law.  Schenck 
Y.  United  States,  249  U.  S.  47,  89  Sup.  Ct  247, 
63  L.  Ed.  470;  Frohwerk  v.  United  States, 
249  U.  S.  204,  39  Sup.  Ct  249,  63  L.  Ed.  561; 
Debs  V.  United  States,  249  U.  S.  211,  39  Sup. 
Ct  252,  63  L.  Ed.  566;  Abrams  v.  United 
SUtes,  250  U.  S.  616,  619,  40  Sup.  Ct  17,  63 
L.  Ed«  1173. 
The  first  comprehensive  law  providing  for 
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March  3, 1879  (20  Stat  355).  From  that  time 
to  this,  mall  classification,  frequently  ap- 
proved by  this  court,  has  dealt  only  with 
''mailable  matter."  In  section  7  of  that  act 
(Comp.  St  f  7302),  still  in  effect,  "mall- 
able  matter"  is  divided  into  four  classes, 
and  by  section  10  (Comp.  St  f  7304)  the 
second  class  of  such  "mailable  matter"  Is 
defined  as  including  newspapers  and  period- 
icals. By  section  1  of  title  12  of  the  act  of 
June  15,  1917,  supra  (Comp.  St  1018,  Comp. 
St  Ann.  Supp.  1919,  f  10401a),  any  newspaper 
violating  any  provision  of  the  act  is  declared 
to  be  ''nonmailable  matter,"  which  shall  "not 
be  conveyed  in  the  mails  or  delivered  from 
any  post  oflElce  or  by  any  letter  carrier." 

The  extremely  low  rate  charged  for  sec- 
ond-class mail — to  carry  it  was  said,  in  ar- 
gument to  cost  seven  times  the  revenue 
which  it  srields — ^is  Justified  as  a  part  of  "the 
historic  policy  of  encouraging  by  low  postal 
rates  the  dissemination  of  current  intelli- 
gence." It  is  a  frank  extension  of  special 
favors  to  publishers  because  of  the  special 
contribution  to  the  public  welfare  which  Con- 
gress believes  is  derived  from  the  newspaper 
and  other  periodical  press.  229  U.  S.  801, 
804,  83  Sup.  Ct  867,  57  L.  Ed.  1190. 

By  now  more  than  40  yean  of  departmen- 
tal practice,  admission  to  the  privilege  of  this 
second-class  mail  has  been  obtained  for  a 
publication  only  by  a  permit  issued  by  the 
Postmaster  General  after  a  hearing  and  up- 
on a  showing  made,  satisfactory  to  him,  or 
his  authorized  assistants,  that  it  contains 
and  will  continue  to  contain  only  mailable 
matter  and  that  it  will  meet  the  various 
statutory  and  other  requirements.  Houghton 
V.  Payne,  194  U.  S.  88,  94,  24  Sup.  Ct  590. 
48  I^  Ed.  88a 

[3]  That  the  power  to  suspend  or  revoke 
such  second-class  privilege  was  a  necessary 
incident  to  the  power  to  grant  it  has  long 
been  recognized  by  statute  and  by  many  de- 
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cisions  *of  this  court  31  Stat  1107 ;  Smith 
V.  Hitchcock,  226  U.  S.  53,  57,  33  Sup.  Ct  6, 
57  L.  Ed.  119;  Houghton  v.  Payne,  194  U.  S. 
88,  24  Sup.  Ct  590,  48  L.  Ed.  888;  Bates 
&  Guild  Co.  ▼.  Payne,  194  U.  S.  106,  24  Sup. 
Ct  595,  48  L.  Ed.  894.  Under  these  statutes 
and  decisions,  if  the  newspaper  of  the  relator 
had  come  to  be  so  edited  that  it  contained 
other  than  "mailable  matter,"  plainly  it  was 
the  intention  of  Congress  that  It  should  no 
longer  be  carried  as  second-class  mail  and 
therefore  the  order  to  revoke  the  permit 
which  had  been  granted  to  relator  was  prop- 
er and  Justified ;  and  that  it  had  become  so 
changed  in  character  is  the  holding  of  the 
Postmaster  General  and  of  the  two  lower 
courts  which  we  are  reviewing. 

For  the  purpose  of  preventing  disloyalty 
and  disunion  among  our  people  of  many  ori- 
gins, and  to  the  end  that  a  united  front 
should  be  presented  to  the  enemy,  the  Espion- 
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age  Act,  one  of  the  first  of  the  national  de- 
fense laws  enacted  by  Congress  after  the 
entry  of  the  United  States  Into  the  World 
War  (approved  June  16,  1917,  40  Stat  217), 
provided  severe  punishment  for  any  person 
who  "when  the  United  States  is  at  war"  shall 
willfully  make  or  convey  false  reports  or 
false  statements  with  intent  to  interfere  with 
the  operation  and  success  of  the  military  or 
naval  forces  of  the  country,  or  with  the  in- 
tent to  promote  the  success  of  its  enemies,  or 
who  shall  cause,  or  attempt  to  cause,  insub- 
ordination, disloyalty,  mutiny  or  refusal  of 
duty  in  such  forces,  or  who  shall  wiUfuUy 
obstruct  the  recruiting  and  enlistment  serv- 
ice of  the  United  States  (section  3,  tit  1 
[Comp.  St  1918,  Ck)mp.  St  Ann.  Supp. 
1919,  §  10212c]).  One  entire  title  of  this 
act  (title  12)  is  devoted  to  ''Use  of  the  Malls," 
and  in  the  exercise  of  its  practically  plenary 
power  over  the  mails  (Ex  parte  Jackson,  90 
U.  S.  727,  24  L.  Ed.  877;  Public  Clearing 
House  V.  Coyne,  194  U.  S.  497,  506, 507, 24  Sup. 
Ct  789,  48  L.  Ed.  1092;  Lewis  Publishing 
Ck).  V.  Morgan,  229  U.  S.  288,  313,  33  Sup. 
Ct  867,  57  L.  Ed.  1190)  Congress  therein 
provided  that  any  newspaper  published  in 
violation  of  any  of  the  provisions  of  the  act 
should  be  '^nonmailable"  and  should  not  be 
"conveyed  in  the  mails  or  delivered  from  any 
post  office  or  by  any  letter  carrier." 
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*It  was  under  the  provisions  of  this  war- 
time act  and  under  the  specific  injunction  of 
section  396  of  the  Revised  Statutes  of  the 
United  States  (Ck)mp.  St  {  582),  declaring 
(t  to  be  the  duty  of  the  Postmaster  General 
to  "superintend  generally  all  the  business  of 
the  [Post  Office]  Department  and  to  execute 
all  laws  relating  to  the  postal  service,"  that 
the  order  in  this  case  was  entered. 

The  Postmaster  General  avers  that,  upon 
the  hearing  which  we  have  described,  he 
found,  that  beginning  within  a  week  after 
the  declaration  of  war  against  the  German 
Government  and  continuing  to  the  date  of  the 
revocation  of  the  second-class  privilege  here- 
in, the  relator  had  published  In  its  newspaper 
frequently,  often  dally,  articles  which  con- 
tained false  reports  and  false  statements, 
published  with  Intent  to  Interfere  with  the 
success  of  the  military  operations  of  our 
government,  to  promote  the  success  of  Its 
enemies,  and  to  obstruct  Its  recruiting  and 
enlistment  service.  For  this  cause,  exercis- 
ing the  power  which  we  have  seen  had  been 
Invested  in  the  Postmaster  General  by  stat- 
ute for  almost  40  years,  and  which  had  fre- 
quently been  exercised  by  his  predecessors, 
the  respondent  revoked  the  scond-class  priv- 
ilege which  had  been  granted  to  the  relator. 
A  similar  executive  authority  with  respect 
to  matters  within  their  Jurisdiction  has  been 
given  to  the  heads  of  all  the  great  depart- 
ments of  our  government  and  Is  constantly 
exercised  by  them. 

This  is  neither  a  dangerous  nor  an  arbi- 


trary power,  as  was  argued  at  the  bar,  for 
It  is  not  only  subject  to  review  by  the  courts 
(the  claim  of  the  relator  was  heard  and  re- 
jected by  two  courts  before  this  re-examina- 
tlon  of  it  in  this  court),  but  it  is  also  sub- 
ject to  control  by  Congress  and  by  the  Presi- 
dent of  the  United  States.  Under  that  Con- 
stitution, which  we  shall  find  it  vehemently 
denouncing,  the  rights  of  the  relator  were, 
and  are,  amply  protected  by  the  opportunity 
thus  giv^  it  to  resort  for  relief  to  all  three 
departments    of    the    government,    if   those 
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rights  *should  be  invaded  by  any  ruling  of  the 
Postmaster  General. 

[4]  All  this  being  settled  law,  there  re- 
mains the  question  whether  substantial  evi- 
dence to  support  his  order  may  be  found  In 
the  facts  stated  In  the  Postmaster  General's 
answer,  which  are  admitted  by  the  demurrer ; 
for  the  law  is  that  the  conclusion  of  the  head 
of  an  executive  department  of  the  govern- 
ment on  such  a  question,  when  within  his 
Jurisdiction,  will  not  be  disturbed  by  the 
courts,  unless  they  are  clearly  of  the  opinion 
that  it  is  wrong.  Smith  v.  Hitchcock,  226 
U.  S.  53,  60,  33  Sup.  Ct  6,  57  L.  Ed.  119; 
Houston  V.  St  Louis,  etc..  Packing  Co.,  249 
U.  S.  479,  484,  39  Sup.  Ct  332,  63  L.  Ed.  717, 
and  cases  cited. 

In  the  answer  of  the  Postmaster  General 
there  were  quoted  more  than  60  excerpts 
from  editorial  articles  which  appeared  in  re- 
lator's newspaper  at  intervals  between  April 
14  and  September  13,  1917— the  first  five 
months  after  our  country  entered  the  Great 
War — ^upon  consideration  of  which,  with 
otliers  not  reproduced,  he  averred,  his  order 
was  based. 

[6]  Without  going  much  into  detail:  It 
was  declared  In  the  quoted  articles  that  the 
war  was  unjustifiable  and  dishonorable  oo 
our  part  a  capitalistic  war,  which  had  been 
forced  upon  the  people  by  a  class,  to  serve 
its  selfish  ends.  Our  government  was  de- 
nounced as  a  "plutocratic  republic,"  a  finan- 
cial and  political  autocracy,  and  resldeni 
Russians  were  praised  for  defaming  it 
Other  articles  denounced  the  draft  law  as 
unconstitutional,  arbitrary,  and  oppressive, 
with  tlie  implied  counsel  that  It  should  not 
be  respected  or  obeyed,  and  It  was  represent- 
ed that  soldiers  In  France  were  becoming  in- 
sane in  such  numbers  that  long  trains  of 
closed  cars  were  being  used  to  convey  them 
away  from  the  battle  front  It  was  confident- 
ly asserted  that  the  Constitution  of  the 
United  States  was  purposely  made  difficult  of 
amendment,  in  order  that  we  might  not  have 
real  democracy  in  this  country,  the  Presi- 
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dent  was  de^nounced  as  an  autocrat,  and  th(» 
war  legislation  as  having  been  passed  by  a 
"rubber  stamp  Congress."  In  the  guise  of 
argument  these  articles  sought  to  convince 
the  readers  of  them  that  soldiers  could  not 
legally  be  sent  outside  the  country,  and  that 
our  government  was  waging  a  war  of  con- 
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quest,  when  Germany  was  ready  to  make  an 
bonorable  peace.  The  Food  Control  Law  was 
denounced  as  "Kaiserizing  America."  It  was 
declared  that  we  were  fighting  for  commer- 
cial supremacy  and  world  domination  only, 
and  that  when  the  "financial  kings"  conclud- 
ed that  further  fighting  might  endanger  their 
loans  to  the  Allies  they  would  move  for 
peace,  which  would  quickly  come.  Our  "Al- 
lies" were  repeatedly  condemned  and  our 
enemies  frequently  praised. 

These  publications  were  not  designed  to 
secure  amendment  or  repeal  of  the  laws  de- 
nounced in  them  as  arbitrary  and  oppres- 
sive, but  to  create  hostility  to,  and  to  en- 
courage violation  of  them.  Freedom  of  the 
press  may  protect  criticism  and  agitation  for 
modification  or  repeal  of  laws,  but  it  does 
not  extend  to  protection  of  him  who  counsels 
and  encourages  the  violation  of  the  law  as 
It  exists.  The  Constitution  was  adopted  to 
preserve  our  government,  not  to  serve  as  a 
protecting  screen  for  those  who,  while  claim- 
ing its  privileges,  seek  to  destroy  it 

Without  further  discussicm  of  the  articles, 
we  cannot  doubt  that  they  conveyed  to  read- 
ers of  them  false  reports  and  false  state- 
ments, with  intent  to  promote  the  success  of 
the  enemies  of  the  United  States,  and  that 
they  constituted  a  willful  attempt  to  caiise 
disloyalty  and  refusal  of  duty  in  the  military 
and  naval  forces,  and  to  obstruct  the  recruit- 
ing and  enlistment  service  of  the  United 
States,  in  violation  of  the  Espionage  Law 
(Schenck  v.  United  States,  Frohwerk  v. 
United  States,  and  Debs  v.  United  States, 
supra),  and  that  therefore  their  publication 
broufi^t  the  paper  containing  them  within 
the  express  terms  of  title  12  of  that  law, 
declaring  that  such  a  publication  shall  be 
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^"nonmailable"  and  "shall  not  be  conveyed 
in  the  mails  or  delivered  from  any  post  office 
or  by  any  letter  carrier." 

While  written  more  adroitly  than  the 
usual  pro-German  propaganda  of  that  time, 
they  nevertheless  prove  clearly  that  the  pub- 
lisher of  these  articles  was  deliberately  and 
persistently  doing  all  in  its  power  to  deter 
its  readers  from  supporting  the  war  in  which 
our  government  was  engaged  and  to  induce 
them  to  lend  aid  and  comfort  to  its  enemies. 
The  order  of  the  Postmaster  General  not 
only  finds  reasonable  support  in  this  record, 
but  is  amply  Justified  by  it 

We  shall  notice  further  only  the  contention 
that  if  it  should  be  found  that  the  Postmas- 
ter General  had  authority  to  revoke  the  sec- 
ond-class privilege  as  to  a  single  issue  of  the 
paper,  nevertheless  he  did  not  have  power  to 
make  such  an  order  applicable  to  the  indef- 
inite future. 

[6]  The  second-class  privilege  ever  since 
1879  has  been  granted  to  a  newspaper,  as  we 
have  seen,  only  on  application  of  its  pub- 
lisher for  entry  of  it  to  that  class.  Upon 
such  an  application,  a  searching  investiga- 
tion of  the  character  of  the  publication  is 


made  by  the  Postmaster  General,  under  rules 
and  regulations  prescribed  by  him,  which  ex- 
perience has  proved  necessary  to  prevent 
frauds  upon  the  government  (United  States 
Postal  Laws  and  Regulations  1913,  {f  411- 
435,  inclusive;  229  U.  S.  306,  33  Sup.  Ct  867, 
57  L.  Ed.  1190),  and  two  representative  cop- 
ies of  the  issue  nearest  to  the  date  of  the 
application  are  required  to  be  filed.  If  the 
publication  is  found  to  be  entitled  to  the 
second-class  privilege,  a  permit  to  that  eflTect 
is  issued,  which  contains,  as  did  the  permit 
to  the  relator,  the  provision  that  "the  au- 
thority herein  given  is  revocable  upon  deter- 
mination by  the  department  that  the  publi- 
cation does  not  conform  to  law."  Such  a 
permit  however,  would  be  equally  revocable 
without  any  such  specific  reservation.  31 
Stat  1107;  Smith  v.  Hitchcock,  226  U.  S. 
53,  60,  33  Sup.  Ct  6,  57  L.  Ed.  119. 
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[7]  *It  is  a  reasonable  presumption  that  the 
character  of  the  publication  as  one  entitled 
to  the  second-class  privilege,  when  thus  es- 
tablished, will  continue  to  be  substantially 
maintained,  and  therefore  such  a  permit  is 
made  applicable  to  the  indefinite  future.  For 
the  same  reason,  and  because  it  would  not 
be  practicable  to  examine  each  issue  of  a 
newspaper,  the  revocation  of  a  permit  must 
continue  until  further  order.  Government 
is  a  practical  institution^  adapted  to  the 
practical  conduct  of  public  affairs.  It  would 
not  be  possible  for  the  United  States  to  main- 
tain a  reader  in  every  newspaper  office  of 
the  country,  to  approve  in  advance  each  issue 
before  it  should  be  allowed  to  enter  the  mails, 
and  when,  for  more  than  five  months,  a  paper 
had  contained,  almost  daily,  articles  which, 
under  the  express  terms  of  the  statute,  ren- 
dered it  "nonmailable,"  it  was  reasonable  to 
conclude  that  it  would  continue  its  disloyal 
publications,  and  it  was  therefore  clearly 
within  the  power  given  to  the  Postmaster 
General  by  R.  S.  §  396,  *'to  execute  all  laws 
relating  to  the  postal  service,"  to  enter,  as 
was  done  in  this  case,  an  order  suspending 
the  privilege  until  a  proper  application  and 
showing  should  be  made  for  its  renewal.  The 
order  simply  withdrew  from  the  relator  the 
second-class  privilege,  but  did  not  exclude 
its  paper  from  other  classes,  as  it  might  have 
done,  and  there  was  nothing  in  it  to  prevent 
reinstatement  at  any  time.  It  was  open  to 
the  relator  to  mend  its  ways,  to  publish  a 
paper  conforming  to  the  law,  and  then  to 
apply  anew  for  the  second-class  mailing  priv- 
ilege. This  it  did  not  do,  but  for  reasons 
not  difficult  to  imagine,  it  preferred  this  fu- 
tile litigation,  undertaken  upon  the  theory 
that  a  government  conrpetent  to  wage  war 
against  its  foreign  enemies  was  powerless 
against  its  insidious  foes  at  home.  What- 
ever injury  the  relator  suffered  was  the  re- 
sult of  its  own  choice  and  the  Judgment  of 
the  Court  of  Appeals  is 

Affirmed. 
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♦Mr.  Justice  BRANDEIS,  dissenting.  This 
case  arose  during  the  World  War;  hut  it 
presents  no  legal  question  peculiar  to  war. 
It  is  Important,  because  what  we  decide  may 
determine  in  large  measure  whether  In  times 
of  peace  our  press  shall  be  free. 

The  denial  to  a  newspaper  of  entry  as 
second-class  mail,  or  the  revocation  of  an 
entry  previously  made,  does  not  deny  to  the 
paper  admission  to  the  mail ;  nor  does  it 
deprive  the  publisher  of  any  mall  facility.  It 
merely  deprives  him  of  the  very  low  postal 
rates,  called  second-class,  and  compels  him 
to  pay  postage  for  the  same  service  at  the 
rate  called  third-class,  which  was,  until  re- 
cently, from  8  to  15  times  as  high  as  the 
second-class  rate.i  Such  is  the  nature  and 
the  only  effect  of  an  order  denying  or  revok- 
ing the  entry.  See  Postal  Laws  and  Regula- 
tions, §§  421,  422,  and  423.  In  this  case  entry 
to  the  second-class  mail  was  revoked  because 
the  paper  had,  in  the  opinion  of  the  Post- 
master General,  systematically  inserted  edito- 
rials and  news  items  which  he  deemed  un- 
mallable.  The  question  presented  is:  Did 
Congress  confer  upon  the  Postmaster  General 
authority  to  deny  second-clase  postal  rates 
on  that  ground?  The  question  is  one  of  stat- 
utory construction.  No  such  authority  is 
granted  in  terms  in  the  statutes  which  de- 
clare what  matter  shall  be  unmallable.  Is 
there  any  provision  of  the  postal  laws  from 
which  the  intention  of  Congress  to  grant  such 
power  may  be  inferred?  The  specific  reason 
why  the  Postmaster  General  deemed  these 
editorials  and  news  items  unmailable  was 
that  be  considered  them  violative  of  title  12 
of  the  Espionage  Act  (Comp.  St  1918,  Comp. 
St  Ann.  Supp.  1919,  {{  10401a-l(>401d).  But 
it  is  not  contoided  that  this  specific  reason 
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Is  of  *  legal  significance.  The  scope  of  the 
Postmaster  General's  alleged  authority  is  con- 
fessedly the  same  whether  the  reason  for  the 
nonmailable  quality  of  the  matter  inserted  in 
a  newspaper  is  that  it  violates  the  Espionage 
Act,  or  the  copyright  laws,  or  that  it  is  part 
of  a  scheme  to  defraud,  or  concerns  lotteries, 
or  is  indecent,  or  Is  in  any  other  respect  mat- 
ter which  Congress  has  declared  shall  not 
be  admitted  to  the  mails.2  The  question  of 
Ihe  scope  of  the  Postmaster  General's  power 
is  presented  to  us  on  the  following  record: 

*Act  March  3.  1SS5,  c.  342.  8  1.  23  Stat.  887; 
Act  March  3,  1879,  c.  180,  9  17,  20  Stat.  359.  360 
(Comp.  St.  §  7315).  Compare  Act  Oct.  3,  1917,  c.  63, 
8  1101,  40  Stat  327  (Comp.  St.  1918,  Comp.  St  Ann. 
Supp.  1919.  9  7358a).  See  Message  of  the  Presi- 
dent, February  22,  1912.  transmitting  the  Report  of 
the  Commission  on  Second-Class  Mail  Matter,  62d 
Cong.,  2d  Session,  H.  R.  Doc.  559,  pp.  56-61. 

*  Criminal  Code,  8  211,  Comp.  St  9  10381  (obscene 
matter,  information  concerning  abortion) ;  section 
212,  Comp.  St  8  10382  (obscene,  libelous  or  threat- 
ening matter  upon  envelopes  or  postal  cards) ; 
section  213,  Comp.  St.  9  10383  (matter  concerning 
lotteries) ;  section  215,  Comp.  St.  9  10385  (schemes 
to  defraud) ;  section  217,  Comp.  St  9  10387  (poi- 
Bona,  insects,  reptiles,  explosives,  intoxicating  liq- 
tton).    By  Act  March  4,  1911,  o.  241,  9  2,  section 


Some  years  prior  to  1917  the  Milwaukee 
Iieader,  a  dally  newspaper  published  by  the 
Milwanikee  Social  (Democratic  Publishing 
Company,  made  application  to  use  the  second- 
class  mail,  was  declared  entitled  to  do  so, 
and  thereafter  used  it  ccmtinuously.  It  built 
up  a  large  circulation,  of  which  about  9,000 
copies  were  distributed  dally  through  the 
second-class  mail.  In  September,  1917»  its 
publisher  was  directed  to  show  cause — 

"why  the  authorization  of  admission  •  •  • 
to  the  second-class  mail  (matter)  should  not 
be  revoked  upon  the  following  ground: 

"The  publication  is  not  *a  newspaper  or  other 
periodical  publication'  within  the  meaning  of 
the  law  goyeming  mailable  matter  of  the  sec- 
ond class,  it  being  in  conflict  with  the  provisions 
of  the  law  embodied  in  section  481%,  Postal 
Laws  and  Regulations." 
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♦That  section  relates,  not  specifically  to  the 
second-class  mall,  but  to  all  mail.  It  recites 
the  provisions  of  title  12  of  the  Espionage 
Act  of  June  15,  1917,  c.  30.  40  Stat.  217,  230, 
which  declares  unmailable  all  letters,  pic- 
tures, publications  and  things  **in  violation 
of  any  of  the  provisions*'  of  that  act,  and 
prescHbes  fine  and  imprisonment  as  punish- 
ment for  the  use  or  attempt  to  use  the  postal 
service  for  the  transmission  of  such  unmail- 
able matter.it  On  this  notice  to  show  cause 
the  Third  Assistant  Postmaster  General  held 
the  customary  informal  hearing.  The  pub- 
lisher of  the  Milwaukee  Leader  had  not  been 
convicted  by  any  court  of  violating  the  Es- 
pionage Law;  and  its  representative  denied 
that  it  had  ever  committed  any  act  in  viola- 
tion of  it.  But  the  Third  Assistant  Postmas- 
ter General  issued  on  October  3,  1917,  to  the 
postmaster  at  Milwaukee  the  instruction  that 
the  Milwaukee  Leader— 

"is  not  entitled  to  transmission  in  the  mail  at 
second-class  rates  of  postage  because  it  ap- 
pears from  the  evidence  in  possession  of  the 
department  that  the  publication  is  not  a  'news- 
paper or  other  periodical  publication'  within 
the  meaning  of  the  law  governing  mailable  mat- 
ter of  the  second  class,  it  being  in  conflict  with 
the  provisions  of  the  law  embodied  in  sectioa 
481%,  Postal  Laws  and  Regulations.' 


n 


This  determination  and  action  were  con- 
firmed by  the  Postmaster  General,  and  the 
postmaster  at  Milwaukee  thereafter  denied 

211  of  the  Criminal  Code,  supra,  was  amended  to 
include  matter  of  a  character  to  incite  arson,  mur- 
der, or  assassination ;  by  Act  March  S,  1879,  c  ISO, 
§  15,  20  Stat.  359  (Comp.  St.  8  7307).  matter  violat- 
ing copyright  laws  was  excluded;  by  Act  July  SI, 
1912.  c.  263,  9  1.  87  Stat  240  (Comp.  St.  8  10416). 
prize-fight  films  were  excluded;  by  Act  March  3, 
1917.  c.  162.  9  5,  39  Stat.  1069  (Comp.  St  1918,  Ckimp. 
St  Ann.  Supp.  1919,  99  8739a.  10387a-103S7c),  adver- 
tisements and  solicitations  for  orders  for  Intoxi- 
cating liquors  in  prohibition  states. 

'  Like  punishment  Is  provided  in  all  statutes  re- 
ferred to  in  note  2;  except  that  mailing  matter 
violative  of  the  Copyright  Law  la  not  punishable 
criminally.  The  maximum  punishment  for  mailing 
prize-flght  films  is  a  fine  of  |1,000  and  impriaoa- 
meat  for  one  year. 
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to  the  piit)I)(*ntion  transmission  at  the  rates 
provided  by  law  for  second-class  mail.  The 
order  did  not  forbid  to  the  Milwaukee  Leader 
all  use  of  the  mails,  nor  did  it  limit  in  any 
way  the  use  of  the  mail  facilities.  It  merely 
revoked  the  so-called  second-class  mailing  per- 
mit, and  the  effect  of  this  was  to  Impose  a 
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^higher  rate  of  postage  on  every  copy  ot 
the  newspaper  thereafter  mailed. 

The  return  filed  herein  by  the  Postmaster 
General  alleges  that  this  order  'involved  the 
exercise  of  Judgment  and  discretion  on  his 
part,"  and  is  "not  subject  to  be  reviewed,  set 
aside,  or  controlled  by  a  court  of  law" ;  but 
he  gives  this  Justification  for  his  action : 

"By  representations  and  complaints  from  sun- 
dry good  imd  loyal  (ritizens  of  the  United  States 
and  from  personal  reading  and  consideration 
of  the  issues  of  the  said  relator's  publication, 
from  the  date  of  the  declaration  of  war  down  to 
the  time  of  the  service  of  the  citation  upon  it 
and  the  hearing  granted  in  pursuance  thereof, 
it  seemed  to  this  respondent  in  the  exercise  of 
his  judgment  and  discretion  and  in  obedience  to 
the  duty  on  him  reposed,  as  well  by  the  general 
statutes  as  by  the  special  provisions  of  said 
Espionage  Law,  that  the  provisions  of  the  lat- 
ter act  were  systematically  and  continually  vio- 
lated by  the  relator's  publication.' 


»f 


It  thus  appears  that  the  Postmaster  Gener- 
al, in  the  exercise  of  a  supposed  discretion, 
refused  to  carry  at  second-class  mail  rates 
all  future  issues  of  the  Milwaukee  Leader, 
solely  because  he  believed  it  had  systematical- 
ly violated  the  Espionage  Act  in  the  past  It 
further  appears  that  this  belief  rested  partly 
upon  the  contents  of  past  issues  of  the  paper 
filed  with  the  return  and  partly  upon  "repre- 
sentations and  complaints  from  sundry  good 
and  loyal  citizens,"  whose  stat^nents  are  not 
incorporated  In  this  record  and  which  do  not 
appear  to  have  been  called  to  the  attention 
of  the  publisher  of  the  Milwaukee  Leader  at 
the  hearing  or  otherwise.  It  is  this  general 
refusal  thereafter  to  accept  the  paper  for 
transmission  at  the  second-class  mail  rates 
which  is  challenged  as  being  without  warrant 
in  law. 

In  discussing  whether  Congress  conferred 
upon  the  Postmaster  General  the  authority 
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which  he  undertook  to  exer*cise  in  this  case, 
I  shall  consider,  first,  whether  he  would  have 
had  the  power  to  exclude  the  paper  altogether 
from  all  future  mail  service  on  the  ground 
alleged ;  and,  second,  whether  he  had  power 
to  deny  the  publisher  the  second-class  rate. 

First  Power  to  exclude  from  the  mails 
has  never  been  conferred  In  terms  upon  the 
Postmaster  General.  Beginning  with  the  Act 
of  March  3,  1865,  c.  89,  §  16,  13  Stat  507, 
relating  to  obscene  matter  and  the  Act  of 
July  27,  1868.  c.  246,  §  13,  15  Stat  196,  con- 
cerning  lotteries.  Congress  has  from  time  to 
time  forbidden  the  deposit  in  the  mails  of 
certain  matter.  In  each  instance,  in  addition 
lo  prescribing  fine  and  imprisonment  as  a 


punishment  for  sending  or  attempting  to  send 
the  prohibited  matter  through  the  mail,  it 
declared  that  such  matter  should  not  be  con- 
veyed in  the  mail,  nor  delivered  from  any 
post  office  nor  by  any  letter  carrier. 4  By 
section  6  of  the  Act  of  June  8,  1872  (Rev. 
Stat  396  [Comp.  St  |  582]),  the  Postmas- 
ter General  was  empowered  to  "superintend 
*  *  *  the  business  of  the  department,  and 
execute  all  laws  relative  to  the  postal  serv- 
ice." As  a  matter  of  administration  the 
Postmaster  General,  through  his  subordi- 
nates, rejects  matter  offered  for  mailing,  or 
removes  matter  already  in  the  mail,  which 
in  his  Judgment  Is  unmailable.  The  existence 
in  the  Postmaster  General  of  the  power  to 
do  this  cannot  be  doubted.  The  only  ques- 
tion  which  can  arise  is  whether  in  the  indi- 
vidual  case  the  power   has   been  illegally 
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exercised.^  But  while  he  may  *thus  exclude 
from  the  mail  specific  matter  which  he  deems 
of  the  kind  declared  by  Congress  to  be  im- 
mailable,  he  may  not  either  as  a  preventive 
measure  or  as  a  punishment  order  that  in 
the  future  mail  tendered  by  a  particular  per- 
son or  the  future  Issues  of  a  particular  paper 
shall  be  refused  transmission. 

Until  recently,  at  least,  this  appears  never 
to  have  been  questioned  and  the  Post  Office 
Department  has  been  authoritatively  advised 
that  the  power  of  excluding  matter  from  the 
mail  was  limited  to  such  specific  matter  as 
upon  examination  was  found  to  be  unmail- 
able and  that  the  Postmaster  General  could 
not  make  an  exclusion  order  operative  upon 
future  issues  of  a  newspaper. 

In  1890  Tolstoi*s  Kreutzer  Sonata  had  been 
excluded  from  the  mails  as  indecent  Cer- 
tain newspapers  began  to  publish  the  book 
in  installments  and  their  position  was  refer- 
red to  the  Attorney  General.    He  replied : 

"  ^  »  •  I  do  not  see  that  it  necessarily 
follows  that  every  installment  of  the  story 
thus  published  is  obscene,  because  the  story  as 
a  whole  is  declared  to  be  so.  It  may  be,  in- 
deed, that  one  or  more  chapters  of  this  story 
are  entirely  unexceptionable  in  character.  If 
so,  the  exclusion,  as  unmailable,  of  newspapers 
containing  them  might  involve  serious  couse- 
quences  to  yourself.*'  19  Op.  Atty.  Gen.  667. 
668. 

Again,  in  1908,  President  Roosevelt  aske<l 
the  Attorney  General  if  the  law  permitted 


« Criminal  Code.  8S  211,  212,  213,  217  (Comp.  St 
U  10381-10383.  10387) ;  Act  March  3,  1917,  c.  162,  8  6, 
39  Stat.  1069  (Comp.  St.  1918,  Comp.  St.  Ann.  Supp. 
1919.  §fi  8739a.  10387a.  10387c);  Espionage  Act  June 
15.  1917,  c.  SO,  Utle  12,  40  SUt.  230. 

•Orders  excluding  individual  issues  of  newspa- 
pers or  periodicals  because  of  unmailable  matter 
contained  therein  were  sustained  in  Masses  Pub- 
lishing Co.  ▼.  Patten.  246  Fed.  24.  158  C.  C.  A.  250, 
Li.  R.  A.  1918C,  79,  Ann.  Cas.  1918 B,  999.  and  An- 
derson V.  Patten  (D.  C.)  247  Fed.  382.  In  Post  Pub- 
lishlrg  Co.  V.  Murray.  230  Fed.  773.  145  C.  C.  A.  83, 
and  Brooklyn  Daily  Eagle  v.  Voorhies  (C.  C.)  181 
Fed.  679,  such  orders  were  enjoined  as  being  un- 
warranted by  the  facts.  See,  also,  Davis  v.  Browv 
(C.  C.)  103  Fed.  909. 
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bim  to  deny  the  mails  to  an  anarchist  news- 
paper published  in  the  Italian  language,  In 
which  appeared  articles  advocating  the  mur- 
der of  the  police  force  of  Patterson  and  the 
burning  of  the  city.  The  Attorney  General 
advised  him  that  such  an  article  constituted 
a  seditious  libel  (it  has  since  been  made  crim- 
inal by  statute— Act  of  March  4,  1911,  c  241, 
§  2  [Comp.  St  §  10381]),  and  that- 

**Tbe  Postmaster  General  [would]  be  Justi- 
fied in  excluding  from  the  mails  any  issue  of 
any  periodical,  otherwise  entitled  to  the  priv- 
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ilege  of  second-class  mail  ^matter,  which  shall 
contain  any  artide  constituting  a  seditious  libel 
and  counseling  such  crimes  as  murder,  arson, 
riot,  and  treason."    26  Op.  Atty.  Gen.  555. 

But  the  Attorney  General  was  careful  to 
point  out  that  the  law  gave  no  authority  to 
exclude  issues  of  the  paper  which  should  con- 
tain no  objectionable  matter: 

*lt  must  be  premised  that  the  Postmaster 
General  clearly  has  no  power  to  close  the 
mails  to  any  class  of  persons,  however  rep- 
rehensible may  be  their  practices  or  however 
detestable  their  reputation;  if  the  question 
were  whether  the  mails  could  be  closed  to  all 
issues  of  a  newspaper,  otherwise  entitled  to 
admission,  by  reason  of  an  article  of  this  kind 
in  any  particular  issue,  there  could  be  no  doubt 
that  the  question  must  be  answered  in  the 
negative."    Page  565. 

If  such  power  were  possessed  by  the  Post- 
master General,  he  would,  In  view  of  the 
practical  finality  of  his  decisions,  become  the 
universal  censor  of  publications.  For  a  de- 
nlhl  of  the  use  of  the  mail  would  be  for  most 
of  them,  tantamount  to  a  denial  of  the  right 
of  circulation.  Congress  has  not  granted  to 
the  Postmaster  General  power  to  deny  the 
right  of  sending  matter  by  mail  even  to  one 
who  has  been  convicted  by  a  Jury  and  sen- 
tenced by  a  court  for  unlawful  use  of  the 
mail  and  who  has  been  found  by  the  Post- 
master General  to  have  been  habitually  us- 
ing the  mail  for  frauds  or  lotteries  and  is 
likely  to  do  so  in  the  future.  It  has,  in  order 
to  protect  the  public,  directed  postmasters  to 
return  to  the  sender  mail  addressed  to  one 
foimd  by  the  Postmaster  General  to  be  en- 
gaged in  a  scheme  to  defraud  or  in  a  lottery 
enterprise.^     But  bejond  this  Congress  has 
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never  *deemed  it  wise,  if,  indeed,  it  has  con- 
sidered it  constitutional,  to  interfere  with 


•Revised  Statutes.  S  3929,  as  amended  by  Act 
Sept  19,  1890.  c  908.  8  2.  26  Stat  465  (Comp.  St 
§  7411)  as  amended  by  Act  March  2,  1895,  c.  191,  ( 
4.  28  SUt  964  (Comp.  St  §  7412). 

By  section  2  of  the  Act  of  May  16,  1918,  c.  75, 
40  Stat  554  (Comp.  St.  1918.  Comp.  St  Ann.  Supp. 
1919,  88  10212CC,  10401d)— enacted  after  this  case  had 
gone  to  Judgment  In  the  trial  court— authority  was 
conferred  upon  the  Postmaster  General  to  stop,  in 
like  manner,  delivery  of  mall  to  a  person  whom 
be  finds  "upon  evidence  satisfactory  to  him"  to  be 
using  the  maila  in  violation  of  the  Espionage  Act 


the  civil  right  of  using  the  mall  for  lawful 
purposes.^ 

The  Postmaster  General  does  not  claim 
here  the  power  to  issue  an  order  directly 
denying  a  newspaper  all  mail  service  for  the 
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future:  s  Indeed,  he  asserts  that  the  mail  ^is 
still  open  to  the  Milwaukee  Leader  upon  pay- 
ment of  first,  third,  or  fourth  class  rates.  He 
contends,  however,  that  in  regard  to  second- 
class  rates  special  provisions  of  law  apply 
under  whldi  he  may  deny  that  particular 
rate  at  his  discretion.  This  contention  will 
now  be  considered. 

Second.  The  second-class  mall  rate  is  con- 
lined  to  newspapers  and  other  periodicals^ 
which  possess  the  qualifications  and  comply 
with  the  conditions  prescribed  by  Congress.^ 
In  the  present  case  the  Postmaster  General 
insists  that  by  reason  of  alleged  past  viola- 

*In  the  Sixty-Third  0>ngreB8,  Third  Session 
(1915),  a  bill,  H.  R.  20644,  was  Introduced  to  deny 
absolutely  the  use  of  the  mail  to  any  person  who. 
In  the  opinion  of  the  Postmaster  Qeneral,  "is  en- 
gaged or  represents  himself  as  engaged  In  the 
business  of  publishing  any  books  or  pamphlets  of 
an  indecent.  Immoral,  scurrilous  or  libelous  char- 
acter." It  was  objected:  The  "bUl  would  Invest 
one  man  •  •  *  with  the  power  to  destroy  the 
business  of  a  publisher  without  affording  any  op- 
portunity for  trial  by  jury,  according  to  regular 
court  practice.  The  punishment  which  may  be  In- 
flicted upon  a  publisher  by  the  Postmaster  Oeneral 
under  the  provisions  of  this  bill  Is  most  seTers, 
absolutely  depriving  him  of  the  privilege  of  using 
the  United  States  mails,  even  for  legitimate  pur- 
poses. •  •  *  Furthermore,  this  bill  makes  It  pos- 
sible for  the  Postmaster  (General  to  inflict  what  Is 
practically  a  conflscatory  penalty  tor  an  offense 
not  clearly  defined.  •  •  •  Under  such  circum- 
stances as  these  It  is  not  safe  to  leave  to  the  de- 
cision of  one  man,  after  an  ez  parte  Investigation, 
a  decision  which  will  involve  the  freedom  of  the 
press.  Trial  by  Jury  and  a  penalty  infiicted  tor 
each  specified  act  is  the  only  safeguard  against  an 
arbitrary  and  tyrannical  power."  The  bill  tailed 
of  passage.  Hearings  before  Committee  on  Post 
Office  and  Post  Roads,  February  1,  1916,  On  Bz- 
elusion  of  Certain  PublicaUons  from  the  Malls,  pp. 
38.  39.  63d  Cong.  Sd  Sees.  See  The  Postal  Power 
of  Congress,  by  Lindsay  Rogers,  Johns  Hopkins 
University  Studies  (1916.  Series  XXXIV,  No.  2)  pp. 
158,  169. 

*  In  a  letter  to  Senator  Bankhead  the  Postmas- 
ter General  said: 

"I  will  state  generally  with  regard  to  the  action 
of  the  department  that  no  newspaper  or  periodi- 
cal has  been  denied  the  privilege  of  the  malls  as 
such.  Particular  lusues  of  certain  publications  have 
been  found  to  contain  matter  that  would  interfere 
with  the  operation  and  success  of  the  military  and 
naval  forces,  etc.,  etc.  •  •  •  and  therefore  un- 
mailable  under  the  act  In  question."  Cong.  Rec 
Aug.  22,  1917.  pp.  6851-6857.  See,  also,  a  letter  to 
Mr.  Moon,  Chairman  of  the  House  Committee  on 
Post  Offices  and  Post  Roads,  House  Report  No. 
109,  65th  Congress,  1st  Session. 

•Act  March  3,  1879.  c.  180,  8  14.  20  SUt.  9E$ 
(Comp.  St  §  7306):  "That  the  conditions  upon 
which  a  publication  shall  be  admitted  to  the  sec- 
ond-class are  as  follows: 

"First.  It  must  regularly  be  issued  at  stated 
intervals,  as  frequently  as  four  times  a  year,  and 
bear  a  date  of  issue,  and  be  numbered  consecu- 
tively. 

"Second.  Tt  must  be  Issued  from  a  known  of- 
fice of  publication. 

"Third.  It  must  be  formed  of  printed  paper 
sheets,  without  board,  doth,  leather,  or  other  sob- 
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tl<Mi8  of  title  12  of  the  Espionage  Act,  two  of 
the  conditions  had  ceased  to  be  fulfilled.  His 
reasons  are  these:  The  Mail  Classification 
Act  of  March  8,  1879,  c.  180,  20  Stat  358, 
provides  by  section  14  (Comp.  St  {  7306)  that 
a  newspaper  to  be  mailable  at  the  second- 
class  rates  "must  be  regularly  issued  at  stat- 

ed  intervals  as  frequently  *as  four  times  a 
year/'  and  that  It  must  be  "originated  and 
published  for  the  dissemination  of  informa- 
tion of  a  public  character."  If  any  issue  of 
a  paper  has  contained  matter  violative  of  the 
Espionage  Act,  the  paper  Is  no  longer  "reg- 
ularly issued" ;  and  likewise  it  has  ceased  to 
be  a  paper  "published  for  the  dissemination 
of  information  of  a  public  character." lo 
The  argument  is  obviously  unsound.  The  re- 
quirement that  the  newspaper  be  "regularly 
issued"  refers,  not  to  the  propriety  of  the 
reading  matter,  but  to  the  fact  that  publi- 
cation periodically  at  stated  intervals  must 
be  intended  and  that  the  intention  must  be 
carried  out  Similarly,  the  requirement  that 
the  paper  be  "published  for  the  dissemina- 
tion of  information  of  a  public  character" 
refers  not  to  the  reliability  of  the  informa- 
tion or  the  soundness  of  the  opinions  ezpress- 
ed  therein,  but  to  the  general  character  of 
the  publication.  The  Classification  Act  does 
not  purport  to  deal  with  the  effect  of,  or  the 
pimishment  for,  crimes  committed  through  a 
publicaticm.  It  simply  provides  rates  and 
classifies  the  material  which  may  be  sent  at 
the  respective  rates.    The  act  says  what  shall 
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^constitute  a  newspaper.  Undoubtedly  the 
Postmaster  General  has  latitude  of  judgment 
in  deciding  whether  a  publication  meets  the 
definition  of  a  newspaper  laid  down  by  the 
iaw,  but  the  courts  have  jurisdiction  to  de- 
cide whether  the  reasons  which  an  adminis- 
trative ofiicer  gives  for  his  actions  agree  with 
the  requirements  of  the  statute  under  which 
he  purports  to  act  Gegiow  v.  Uhl,  239  U.  S. 
3,  36  Sup.  Ct  2,  60  L.  Ed.  114;  American 
School  of  Magnetic  Healing  v.  McAnnulty, 

Btantial  binding,  such  as  distinguish  printed  books 
for  preservation  from  periodical  publications. 

"Fourth.  It  must  be  originated  and  published 
for  the  dissemination  of  information  of  a  public 
character,  or  devoted  to  literature,  the  sciences, 
arts,  or  some  special  industry,  and  having  a 
legitimate  list  of  subscribers:  Provided,  however, 
that  nothing  herein  contained  shall  be  so  con- 
strued as  to  admit  to  the  second  class  rate  regu- 
lar publications  designed  primarily  for  advertis- 
ing purposes,  or  for  free  circulation,  or  for  cir- 
culation at  nominal  rates." 

Act  Aug.  24,  1912,  c.  3S9,  I  1,  37  Stat.  650,  ap- 
plying to  publications  of  benevolent,  professional, 
etc.,  societies,  educational  Institutions,  state 
boards,  trade  unions,  etc. 

Act  Aug.  24,  1912,  c.  889,  |  2,  87  SUt  653,  requir- 
ing a  sworn  statement  of  the  names  of  editors, 
owners,  stockholders,  bondholders,  etc.,  and  that 
all  paid  matter  be  plainly  marked  "advertisement." 
Liewis  Pub.  Co.  v.  Morgan,  229  U.  8.  288,  33  Sup. 
Ct  867,  57  Li.  Ed.  1190. 

*  In  a  letter  to  Senator  Bankhead  August  22, 
1917,  Cong.  Rec.  pp.  6851-6857,  submitted  at  the 
argument,  the  Postmaster  General  said: 

"For  many  (7)  years  this  department  has  held 
pribllcations   not   to   be   'regularly    issued'    In   oon- 


187  U.  S.  94,  23  Sup.  Ct  88,  47  L.  Ed.  90. 
The  fact  that  material  appearing  in  a  newa- 
paper  is  unmallable  under  wholly  different 
proviaiona  of  law  can  have  no  effect  on 
whether  or  not  the  publication  ia  a  newspa- 
per. Although  it  violates  the  law,  it  remains 
a  newspaper.  If  it  is  a  bad  newspaper,  the 
act  which  makes  it  illegal,  and  not  the  Olassi- 
flcation  Act,  provides  the  punishment. 

There  is  also  presaited,  in  brief  and  argu- 
ment, a  much  broader  claim  In  support  of 
the  action  of  the  Postmaster  GeneraL  It  Is 
insisted  that  a  citizen  uses  the  mail  at  sec- 
ond-class rates,  not  as  of  right,  but  by  virtue 
of  a  privilege  or  permission,  the  granting  of 
which  rests  in  the  discretion  of  the  Post- 
master General.  Because  the  payment  made 
for  this  governmental  service  is  less  than  it 
costs»  it  is  assumed  that  a  properly  qualified 
person  has  not  the  right  to  the  service  so 
long  as  it  Is  offered,  and  may  not  complain 
if  It  is  denied  to  him.  The  service  Is  called 
the  second-class  privilege.  The  certificate 
evidencing  such  freedom  Is  spoken  of  as  a 
permit  But,  in  fact  the  right  to  the  lawful 
postal  rates  is  a  right  independent  of  the  dis- 
cretion of  the  Postmaster  GeneraL  The  right 
and  conditions  of  its  existence  are  defined 
and  rest  wholly  upon  mandatory  legislation 
of  Congress.  It  is  the  duty  of  the  Postmaster 
General  to  determine  whether  the  conditions 
prescribed  for  any  rate  exist  This  deter- 
mination in  the  case  of  the  second-class  rate 
may  involve  more  subjects  of  inquiry,  some 
of  them,  perhaps,  of  greater  difficulty,  than 
In  cases  of  other  rates.    But  the  function  of 


the  Postmaster  General  Is  the  *same  in  all 
cases.  In  making  the  determination  he  must 
like  a  court  or  a  jury,  form  a  judgment 
whether  certain  conditiiHis  prescribed  by  Con- 
gress exist  on  controverted  facts  or  by  ap- 
plying the  law.  The  function  is  a  strictly 
Judicial  one,  although  exercised  in  adminis- 
tering an  executive  office.ii  And  it  is  not  a 
function  which  either  Involves  or  permits  the 

templation  of  law  when  any  Issue  contained  non- 
mailable matter;  and  when  the  second-class  privi- 
lege has  been  withdrawn  under  such  circum- 
stances, the  formal  notice  of  withdrawal  has  con- 
tained the  statement  that  the  second-class  privi- 
lege has  been  revoked  on  both  the  grounds  stated." 

In  his  report  for  the  year  ending  June  80,  1918, 
the  Postmaster  General  says   (page  46): 

"In  the  administration  of  the  law  governing 
second-class  matter  it  was  again  found  necessary 
to  revoke  the  second-class  mail  privilege  of  some 
puMioations  for  the  reason  that  their  contents 
consisted  more  or  less  of  matter  which  was  non- 
mailable under  the  Espionage  and  other  laws,  and 
which,  therefore,  removed  them  from  the  class 
of  publications  entitled  to  that  privilege." 

The  statement  is  repeated  In  the  Postmaster 
Oeneral's  Report  for  the  Tear  Ending  June  10^ 
1919,  p.  25. 

^The  orders  of  the  Postmaster  General  exclud- 
ing periodicals  from  second-class  mail,  sustained 
in  Houghton  v.  Payne,  194  U.  8.  88,  24  Sup.  Ct.  590. 
48  U  Ed.  888,  Bates  ft  Guild  Co.  v.  Payne,  194  U. 
a.  106.  24  Sup.  Ct  596,  48  U  Ed.  894,  and  Smltk 
V.  Hitchcock.  226  U.  8.  03,  83  Sup.  Ct  6.  57  L.  Ed. 
119 ;  as  well  as  the  fraud  orders  sustained  la 
Publio    Clearing   House   v.    Coyne,    194   U.    8.    497, 
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exercise  of  discretionary  power.  The  so- 
called  permit  Is  mere  formal  notice  of  his 
Judgment,  but  indispensable  to  the  publisher 
because  without  it  the  local  postmaster  will 
not  transmit  the  publication  at  second-class 
rates.  The  same  sort  of  permit  is  necessary 
for  the  same  bulk  service  at  first,  third  or 
fourth-class  rates. is  There  is  nothing,  in 
short,  about  the  second-class  rate  which  fur- 
nishes the  slightest  basis  in  law  for  differ- 
entiating it  from  the  other  rates  so  far  as 
the  discretion  of  the  Postmaster  General  to 
grant  or  withhold  it  is  concerned. 

Third.  8uch  is  the  legislation  of  Congress. 
It  clearly  appears  that  there  was  no  express 
grant  of  power  to  the  Postmaster  General  to 
deny  second-class  mail  rates  to  future  issues 
of  a  newspaper  because  in  his  opinion  it  had 
systematically  violated  the  Espionage  Act  in 
the  past,  and  it  seems  equally  clear  that 
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there  is  no  basis  for  the  conten^tion  that  such 
power  is  to  be  implied.  In  respect  to  news- 
papers mailed  by  a  publisher  at  second-class 
rates  there  is  clearly  no  occasion  to  imply 
this  drastic  power.is  For  a  publisher  must 
deposit  with  the  local  postmaster,  before  the 
first  mailing  of  every  issue,  a  copy  of  the 
publication  which  is  now  examined  for  mat- 
ter subject  to  a  higher  rate  and  in  order  to 
determine  the  portion  devoted  to  advertising. 
Act  of  March  3,  1879,  c.  180,  {  12,  20  Stat. 
32^  (Comp.  St  I  7305);    Act  of  October  3, 

1917,  c.  63,  I  1101,  40  Stat  327  (Comp.  St 

1918,  Comp.  St  Ann.  Supp.  1919,  {  7358a). 
If  there  is  illegal  material  in  the  newspaper, 
here  is  ample  opportunity  to  discover  it  and 
remove  the  paper  from  the  mail.  Indeed,  of 
the  four  classes  of  mail,  it  is  the  second  alon6 
which  affords  to  the  postal  official  full  op- 
portunity of  ascertaining,  before  deposit  in 

24  Sup.  Ct  789,  48  L.  Ed.  1092.  and  that  with 
which  the  court  refused  to  Interfere  by  certiorari 
in  Degge  t.  Hitchcock.  229  U.  S.  162,  83  Sup.  Ct. 
€39,  67  Lfc  Ed.  1135,  Involved  merely  decisions  of 
this  nature.  In  American  School  of  Magnetic 
Healing  ▼.  McAnnuIty,  187  U.  8.  94,  23  Sup.  Ct. 
83,  47  Lw  Ed.  90,  his  fraud  order  was  set  aside  be- 
cause wholly  unwarranted  by  the  facts. 

"Under  recent  legislation  a  "permit"  may  be 
issued  for  either  first,  third  or  fourth  class  mall. 
Under  Act  April  28,  1904,  c.  1759,  I  2,  as  amended 
by  Act  May  18,  1916.  c  126,  |  13  (Comp.  St.  |  7364), 
and  Act  April  24.  1920  (41  Stat.  583),  identical  ar- 
ticles may  be  deposited  in  large  quantities  with- 
out stamps  affixed  and  sent  at  first,  third  or  fourth 
class  rates,  according  to  their  nature,  by  paying 
the  postage  in  advance  in  cash  In  a  lump  sum. 

''In  the  one  case  where  drastic  preventive  meas- 
ures were  considered  necessary— in  the  case  of  the 
foreign  language  press— Congress  granted  discre- 
tionary power  to  the  Postmaster  General  specifi- 
cally and  in  plain  terms.  By  Act  Oct.  6,  1917,  c 
106,  I  19,  40  Stat.  425,  Comp.  St.  1918.  Comp.  St. 
Ann.  Supp.  1919,  |  3U5HJ  (the  Trading  with  the 
Enemy  Act),  it  was  provided  that,  until  the  end 
of  the  war.  foreign  language  papers  should  be 
nonmailable  unless  a  translation  should  have 
been  previously  filed  with  the  local  postmaster, 
but  that  the  Postmaster  General  might  at  his  dis- 
cretion grant  a  permit  to  mall  without  such  trans- 
lation. This  act  applied  to  publications  sent  by 
any  elaas  of  the  maila. 


the  mail,  whether  that  which  it  is  proposed 
to  transmit  is  mailable  matter.  But  even  if 
the  statu tep  were  less  clear  in  this  respect 
than  they  seem  to  me,  I  should  be  led  to  adopt 
that  construction  because  of  the  familiar  rule 
that— 

"Where  a  statute  Is  susceptible  of  two  con- 
structions, by  one  of  which  grave  and  doubtful 
constitutional  questions  arise  and  by  the  other 
of  which  such  questions  are  avoided,  our  duty 
is  to  adopt  the  latter.'*  United  States  v.  Dela- 
ware &  Hudson  Co.,  218  U.  S.  366,  408,  29 
Sup.  Ct.  527,  536  (53  L.  Ed.  836). 

For  adoption  of  the  constructi<m  urged  by 
the  Postmaster  General  would  raise  not  <Hily 
a  grave  question,  but  a  ''succession  of  con- 
stitutional doubts,*'  as  suggested  in  Harri- 
man  ▼.  Interstate  Commerce  Commission,  211 
U.  S.  407,  422,  29  Sup.  Ct  115,  119.  53  L.  Ed. 
253.    It  would  in  practice  seriously  abridge 
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the  free^dom  of  the  press.  Would  it  not  also 
violate  the  First  Amendment?  It  would  in 
practice  deprive  many  publishers  of  their 
property  without  due  process  of  law.  Would 
it  not  also  violate  the  Fifth  Amendment?  It 
would  in  practice  subject  publishers  to  pun- 
ishment without  a  hearing  by  any  court. 
Would  it  not  also  violate  article  3  of  the 
Constitution?  It  would  in  practice  subject 
publishers  to  severe  punishment  for  an  in- 
famous crime  without  trial  by  jury.  Would 
it  not  also  violate  the  Sixth  Amendment? 
And  the  punishment  inflicted — denial  of  a 
civil  right — ^is  certainly  unusual.  Would  it 
also  violate  the  Eighth  Amendment?  If  the 
construction  urged  by  the  Postmaster  Gen- 
eral is  rejected,  these  questions  need  not  b6 
answered;  but  it  seems  appropriate  to  In- 
dicate why  the  doubts  raised  by  them  are 
grave. 

(a)  The  power  to  police  the  mails  is  an  in- 
cident of  the  postal  power.  Congress  may,  of 
course,  exclude  from  the  mails  matter  which 
is  dangerous  or  which  carries  on  its  face  im- 
moral expressions,  threats,  or  libels.  It  may 
go  further,  and  through  its  power  of  exclu- 
sion exercise,  within  limits,  general  police 
power  over  the  material  which  it  carries,  even 
though  its  regulations  are  quite  unrelated  to 
the  business  of  transporting  mails.  In  re 
Rapier,  143  U.  S.  110,  12  Sup.  Ct  374,  36  L. 
Ed.  93 ;  Lewis  Pub.  Co.  v.  Morgan,  229  U.  S. 
288,  33  Sup.  Ct  867,  57  L.  Ed.  1190.  As  stat- 
ed in  Ex  parte  Jackson,  96  U.  S.  727,  732  (24 
L.  Ed.  877): 

"The  difficulty  attending  the  subject  arises, 
not  from  the  want  of  power  in  Congress  to 
prescribe  regulations  as  to  what  shall  consti- 
tute mail  matter,  but  from  the  necessity  of  en- 
forcing them  consistently  with  rights  reserved 
to  the  people,  of  far  greater  importance  than 
the  transportation  of  the  mail.'* 

In  other  words,  the  postal  power,  like  all 
its  other  powers,  is  subject  to  the  limitations 
of  the  Bill  of  Rights.  Burton  v.  United 
States*  202  U.  S.  344,  371.  26  Sup.  Ct  688»  50 


1820) 


UNITED  STATES  v.  BURLESON 
(41  Sup.Ct.) 


861 


L.  Ed.  1057,  6  Ann.  Cas.  362.  Ck>mpare  Adair 
▼.  United  States,  208  U.  S.  161,  28  Sup.  Gt 
277,  52  L.  Ed.  436,  13  Ann.  Cas.  764.  Con- 
gress may  not  through  its  postal  ];>olice  pow- 
er put  limitations  upon  the  freedom  of  the 
press  which,  if  directly  attempted,  would  be 
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unconstitu^tional.  This  court  also  stated  in 
Ex  parte  Jackson,  that — 

'^Liberty  of  circulating  is  as  essential  to 
that  freedom  as  liberty  of  publishing;  indeed, 
without  the  circulation,  the  publication  would 
be  of  little  value.*' 

It  is  argued  that,  although  a  newspaper 
is  barred  from  the  second-class  mail,  liberty 
of  circulation  Is  not  denied,  because  the  first 
and  third-class  mail  and  also  other  means  of 
transportation  are  left  open  to  a  publisher. 
Constitutional  rights  should  not  be  frittered 
away  by  ar^ments  so  technical  and  unsub- 
stantial. *'The  Constitution  deals  with  sub- 
stance, not  shadows.  Its  inhibition  was  lev- 
eled at  the  thing,  not  the  name."  Cummlngs 
V.  State  of  Missouri,  4  Wall.  277,  325  (18  L. 
Ed.  356).  The  government  might,  of  course, 
decline  altogether  to  distribute  newspapers, 
or  it  might  decline  to  carry  any  at  less  than 
the  cost  of  the  service,  and  it  would  not  there- 
by abridge  the  freedom  of  the  press,  since  to 
all  papers  other  means  of  transportation 
would  be  left  open.  But  to  carry  newspa- 
pers generally  at  a  sixth  of  the  cost  of  the 
service,  and  to  deny  that  service  to  one  paper 
of  the  same  general  character,  because  to  the 
Postmaster  General  views  therein  expressed 
In  the  past  seem  illegal,  would  prove  an  ef- 
fective censorship  and  abridge  seriously  free- 
dom of  expression.  14 

How  dangerous   to  liberty   of  the  press 
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would  be  the  •holding  that  the  second-class 
mall  service  is  merely  a  privilege,  which  Con- 
gress may  deny  to  those  whose  views  it  deems 
to  be  against  public  policy,  is  shown  by  the 
following  contention  made  in  1912  by  the  S> 
licitor  General  in  the  Lewis  Case  (see  Brief, 
pp.  46,  47) : 

"A  possible  abuse  of  power  is  no  argument 
against  its  existence,  but  we  may  as  well  ob- 
serve that  a  denial  of  the  mails  to  a  paper  be- 
cause of  its  ownership  or  the  views  held  by  its 
owners  may  well  be  illegal  as  having  no  rela- 
tion to  the  thing  carried  in  the  mails  wilesa  the 

MSee  "Freedom  of  Speech"  by  Zecharlah  Chafee, 
Jr..  pp.  105-109,  233-234;  also  page  199:  "A  news- 
paper editor  fears  being  put  out  of  business  by  the 
administrative  denial  of  the  second-class  mailing 
priTlIego  much  more  than  the  prospect  of  prison 
subject  to  a  Jury  trial."  It  has  been  uniformly 
held  that  a  statute  prescribing  similar  penalties 
for  failure  to  observe  Us  provisions  or  the  order 
of  a  public  service  commission,  although  made  after 
full  hearing,  are  a  deterrent  so  potent  as  to  amount 
to  a  denial  of  the  right  to  a  judicial  review,  and 
operate  as  a  taking  of  property  without  due  process 
of  law  in  violation  of  the  Fourteenth  Amendment. 
Ex  parte  Young,  209  U.  8.  123,  147.  28  Sup.  Ct.  441, 
62  L.  Ed.  714,  13  L.  R.  A.  (N.  B.)  932,  14  Ann.  Cas. 
764;  Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S. 
340,  849.  83  Sup.  Ct  961,  57  L.  Ed.  1507;  Wadley 
Southern  Ry.  Co.  v.  Georgia,  236  U.  S.  651.  662.  36 


t;teti7«  are  expressed  in  the  paper;  but  (f  9iieh 
views  are  expressed  in  the  paper  Congress  can 
doubtless  exclude  them,  just  as  Congress  could 
now  exclude  all  papers  advocating  lotteries, 
prohibition,  anarchy,  or  a  protective  tariff  if 
a  majority  of  Congress  thought  such  views 
against  public  policy."  (Italics  in  the  origi- 
nal.)iB  : 

(b)  The  right  .which  Congress  has  given  to 
all  properly  drcamstanced  persons  to  distrlb' 
ute  newspapers  and  periodicals  through  the 
mails  is  a  substantial  right  Hoover  v.  Me- 
Chesney  (C.  C.)  81  Fed.  472;  Payne  v.  Nat 
Ry.  Pub.  Co.,  20  App.  D.  C.  581;  Id.  1&2  U. 
S.  602,  24  Sup.  Ct  849,  48  L.  Ed.  583.  It  i» 
of  the  same  nature  a&— indeed,  it  is  a  part 
of — the  right  to  carry  on  business  which  this 
court  has  been  Jealous  to  protect  against 
what  it  has  considered  arbitrary  depriva- 
tions.  Adair  v.  United  States,  208  U.  S.  161, 
28  Sup.  Ct  277,  52  L.  Ed.  436,  13  Ann.  Cas. 
764;  Coppage  v.  Kansas,  236  U.  S.  1,  35  Sup. 
Ct  240,  59  I/.  Ed.  441,  L.  R.  A.  1915C,  960; 
Adams  v.  Tanner,  244  U.  S.  590,  37  Sup.  Ct 
662,  61  L.  Ed.  1336,  L.  R.  A.  1917F,  1163,  Ann. 
Cas.  1917D,  973;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  17  Sup.  Ct  427,  41  L.  Ed.  832.  A 
law  by  which  certain  publishers  were  unrea- 
sonably or  arbitrarily  denied  the  low  rates 
would  deprive  then*  of  liberty  or  property 
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without  due  process  of  law;  and  it  •would 
likewise  deny  them  equal  protection  of  the 
laws.  Compare  Second  Employers'  Liability 
Cases,  223  U.  S.  1,  52,  53,  32  Sup.  Ct  169,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44.  The  court 
might  hold  that  a  statute  which  conferred 
upon  the  Postmaster  General  the  power  to 
do  this,  because  of  supposed  past  infractions 
of  law,  was  unreasonable  and  arbitrary;  par- 
ticularly in  respect  to  second-class  mall  which 
affords  ample  opportunity  for  preventing  the 
transmission  of  unmailable  matter;  and 
hence  obnoxious  to  the  Fifth  Amendment 

The  contention  that,  because  the  rates  are 
noncompensatory,  use  of  the  second-class 
mail  is  not  a  right  but  a  privilege,  which 
may  be  granted  or  withheld  at  the  pleasure 
of  Congress,  rests  upon  an  endre  misconcep- 
tion, when  applied  to  individual  members  of 
a  class.  The  fact  that  it  is  largely  gratuitous 
makes  clearer  its  position  as  a  right;  for  it 
is  paid  for  by  tazation.i« 


Sup.  ct  214.  69  L.  Ed.  405;  Oklahoma  Operating  Co. 
V.  Love.  252  U.  S.  851,  337.  40  Sup.  Ct  838,  64  L,  Bd. 
596. 

»It  was,  perhaps,  in  reference  to  this  conten- 
tion that  the  court  said  In  closing  Its  opinion  In 
that  case  (229  U.  8.  816.  88  Sup.  Ct  876,  67  L.  Bd. 
1190):  "We  do  not  wish  even  by  the  remotest  Im- 
plication to  be  regarded  as  assenting  to  the  broad 
contentions  concerning  the  existence  of  arbitrary 
power  through  the  classification  of  the  malls,  or 
by  way  of  conditions  embodied  in  the  proposition 
of  the  government  which  we  have  previously  stat- 
ed." 


'•This  is  true,  although  the  deficit  Is  covered  di- 
rectly, in  large  part,  by  profits  on  first-class  mail. 
The  net  cost  of  this  service  to  the  government  was. 
before  the  World  War,  equal   to  one-tenth  of  Ito 
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(c)  The  order  revoking  the  entry  of  the 
Milwaukee  Leader  to  second-class  mall  was 
clearly  a  punitive,  not  a  preventive,  measure, 
as  all  classes  of  mail  except  the  second  were, 
as  the  Postmaster  General  states,  left  open 
to  it,  provided  it  had  sufficient  financial  re- 
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sources.  Of  •the  three  left  available,  the 
third  class,  being  for  "miscellaneous  print- 
ed matter,"  was  an  appropriate  one  for  dis- 
tributing newspapers  and  was  the  cheapest 
^ut  the  additional  cost  to  the  publisher  in- 
volved in  distributing  daily  9,000  copies,  by 
the  third-class  mail  would  be  a  very  serious 
one.  The  actual  and  intended  effect  of  the 
order  was  merely  to  impose  a  very  heavy 
tine,  possibly  $150  a  day,  for  supposed  trans- 
gression in  the  past  But  the  trial  and  pun- 
ishment of  crimes  is  a  function  which  the 
Constitution  (article  8,  {  2,  cl.  3)  intrusts  to 
the  judiciary.  17  I  am  not  aware  that  any 
other  civil  administrative  officer  has  assum- 
ed, in  any  country  in  which  the  common  law 
prevails,  the  power  to  inflict  upon  a  citizen 
severe  punishment  for  an  infamous  crime. 
Possibly  the  court  would  hold  that  Congress 
could  not,  in  view  of  article  3  of  the  Con- 
stitution, confer  upon  the  Postmaster  Gener- 
al, as  a  mere  incident  in  the  administration 
of  his  department,  authority  to  issue  an  or- 
der which  could  operate  only  as  a  punish- 
ment See  Wong  Wing  v.  United  States,  163 
U.  S.  228,  23&-237,  16  Sup.  Ct  977,  41  L.  Ed. 
140. 

(d)  The  Sixth  Amendment  guarantees  that 
in  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  com- 
mitted, and  that  he  shall  be  confronted  with 
the  witnesses  against  him.  It  is  only  in  the 
case  of  petty  offenses  that  the  jury  may  be 
dispensed  with.  Schick  v.  United  States, 
195  U.  S.  65,  68,  24  Sup.  Ct  826.  49  L.  Ed. 
09,  1  Ann.  Cas.  585.  What  Is  in  effect  a  very 
heavy  flne  has  been  imposed  by  the  Post- 
expenditures  for  all  other  than  postal  purposes. 
Compare  Lewis   Publishing   Co.   v.   Morgan,   229  U. 

S.  288,  304.  83  Sup.  Ct.  867,  67  L.  Ed.  1190,  with  34 
Statistical  Abstract  of  the  United  States  a911) 
p.  656.  The  Justification  for  this  noncompensatory 
service  lies  in  the  belief  that  education  in  its 
broad  sense— intellectual  activity  fostered  through 
the  dissemination  of  information  and  of  ideas— is 
essential  to  the  life  of  a  free,  self-governing  and 
striving  people.  This  noncompensatory  service  is 
comparable  to  many  rendered  by  the  government; 
€.  g.,  to  the  facilitation  of  communication  and 
commerce  by  port,  canal,  passport  or  consular 
services,  for  all  of  which  only  small  charges,  or 
none,  are  made. 

That  a  government  furnishing  public  service  must 
be  judged  by  ordinary  standards  of  public  callings 
see  Chafee  on  Freedom  of  Speech,  p.  109.  citing  H. 
J.  Laskl,  in  31  Harvard  Law  Review,  186,  and 
Laski's  Authority  in  the  Modern   State,  p.   878. 

If  Compare  Harbor  Commissioners  v.  Redwood  Co., 
88  Cal.  491,  26  Pac.  376,  22  Am.  St.  Rep.  321 ;  Cleve- 
land, etc.,  Ry.  Co,  v.  People.  212  111.  638.  72  N.  B. 
726;  Langenberg  v.  Decker.  131  Ind.  471.  31  N. 
B.  190.  16  L.  R.  A.  108:  In  re  Sims,  64  Kan.  1,  87 
Pac  136,  26  U  R.  A.  110,  46  Am.  St.  Rep.  261. 


roaster  General.  It  has  been  fmiKised  because 
he  finds  that  the  publisher  has  committed  the 
crime  of  violating  the  Espionage  Act  And 
that  finding  is  based  in  part  upon  "repre- 
sentations and  complaints  from  sundry  good 

and  loyal  citizens"  *with  whom  the  publisher 
was  not  confronted.  It  may  be  that  the  court 
would  hold,  in  view  of  article  6  in  our  Bill 
of  Bights,  that  Congress  is  without  power 
to  confer  upon  the  Postmaster  General,  or 
even  upon  a  court,  except  up<Hi  the  verdict 
of  a  jury  and  upon  confronting  the  accused 
with  the  witnesses  against  him,  authority  to 
inflict  indirectly  such  a  substantial  punish- 
ment as  this.  See  Callan  v.  Wilson,  127  17. 
S.  540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223;  Thomp- 
son V.  Utah,  170  U.  S.  343,  18  Sup.  Gt.  620, 
42  L.  Ed.  1061. 

(e)  The  punishment  inflicted  is  not  only 
unusual  in  character ;  it  is,  so  far  as  known, 
unprecedented  in  American  legal  history. 
Every  flne  imposed  by  a  court  is  definite  in 
amountis  Every  fine  prescribed  by  Con- 
gress is  limited  in  amount  Statutes  fre- 
quently declare  that  each  day's  continuation 
of  an  ofl'ense  shall  constitute  a  new  crime. 
But  here  a  flne  imposed  for  a  past  offense  is 
made  to  grow  indefinitely  each  day — per> 
haps  throughout  the  life  of  the  publication. 
Already,  having  grown  at  the  rate  of  say 
1160  a  day,  it  may  aggregate,  if  the  circula- 
tion has  been  maintained,  about  $180,000  for 
the  3  years  and  4  months  since  the  order  was 
entered;  and  its  growth  continues.  It  was 
assumed  in  Waters-Pierce  Oil  Co.  t.  Texas 
(No.  1)  212  U.  S.  86,  111,  29  Sup.  Ct  220. 
53  L.  Ed.  417,  that  an  excessive  fine,  even 
if  definite,  would  violate  the  Eighth  Ajn^id- 
ment  Possibly  the  court,  applying  the 
Eighth  Amendment,  might  again,  as  In 
Weems  v.  United  States,  217  U.  S.  349,  381, 80 
Sup.  Ct  544,  554  (54  L.  Ed.  793,  19  Ann.  Cas. 
705),  make  clear  the  ''difference  between  un- 
restrained power  and  that  which  is  exercis- 
ed under  the  spirit  of  constitutional  limita- 
tions formed  to  establish  justice." 

The  suggestion  is  made  that  if  a  new  ap- 
plication for  entry  to  second-class  mail  had 
been  made,  the  publishers  might  have  been 
granted  a  certificate.  It  is  no  bar  to  pro- 
ceedings to  set  aside  an  illegal  sentence  that 
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an  ap*plication  to  the  executive  for  clemency 
might  have  resulted  In  a  pardon. 

In  conclusion  I  say  again — because  it  can- 
not be  stressed  too  strongly — that  the  power 
here  claimed  is  not  a  war  power.  There  la 
no  question  of  its  necessity  to  protect  the 
country  from  insidious  domestic  foes.  To 
that  end  Ck)ngress  conferred  upon  the  Postr 
master  General  the  enormous  power  contain- 
ed in  the  Espionage  Act  of  entirely  exclud- 
ing from  the  malls  any  letter,  picture  or  pub- 
lication  .which   contained  matter    violating 

"  Compare  Morris  v.  State.  1  BlackL  (Ind.)  ft,  IS; 
State  V.  Bennett,  20  N.  a  170;  Baaterllng  v.  SUtiu 
35  Miss.  aO. 
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the  broad  terms  of  that  act  But  it  did  not 
confer — ^and  the  PostmaBter  General  concedes 
that  It  did  not  confer — the  vague  and  abso- 
lute authority  practically  to  deny  circulation 
to  any  publication  which  in  his  opinion  is 
likely  to  violate  in  the  future  any  postal 
law.  The  grant  of  that  power  is  construed 
into  a  postal  rate  statute  passed  40  years  ago 
which  has  never  before  been  susfpected  of 
containing  such  implications.  I  cannot  be- 
lieve that  in  establishing  postal  classifica- 
tions in  1879  Congress  intended  to  confer  up- 
on the  Postnraster  General  authority  to  is- 
sue the  order  here  complained  of.  If,  under 
the  Constitution,  administrative  officers  may, 
as  a  mere  incident  of  the  peace  time  admin- 
istration of  their  departments,  be  vested 
with  the  power  to  issue  such  orders  as  this, 
there  is  little  of  substance  in  our  Bill  of 
Rights,  and  in  every  extension  of  governmen- 
tal functions  lurks  a  new  danger  to  civil  lib- 
erty, 

Mr.  Justice  HOLMES,  dissenting. 

I  have  had  the  advantage  of  reading  the 
Judgment  of  my  Brother  BRANDEIS  in  this 
case  and  I  agree  in  substance  with  his  view. 
At  first  it  seemed  to  me  that  if  a  publisher 
should  announce  in  terms  that  he  proposed 
to  print  treason  and  should  demand  a  sec- 
ond-class rate  it  must  be  that  the  Postmaster 

•437 

General  would  have  authority  *to  refuse  it. 
But  reflection  has  convinced  me  that  I  was 
wrong.  The  question  of  the  rate  has  nothing 
to  do  with  the  question  whether  the  matter 
is  mailable,  and  I  am  satisfied  that  the  Post- 
roaster  cannot  determine  in  advance  that  a 
certain  newspaper  is  going  to  be  nonmail- 
able and  on  that  ground  deny  to  it  not  the 
use  of  the  mails  but  the  rate  of  postage  that 
the  statute  says  shall  be  charged. 

Of  course  the  Postmaster  may  deny  or  re- 
voke the  second-class  rate  to  a  publication 
that  does  not  comply  with  the  conditions  at- 
tached to  it  by  statute,  but  as  my  Brother 
BRANDEIS  has  pointed  out,  the  conditions 
attached  to  the  second-class  rate  by  the  stat- 
ute cannot  be  made  to  Justify  the  Postmas- 


er  hand  the  regulation  of  the  rlfitht  to  use 
the  mails  by  the  Eq;>ionage  Act  (40  Stat  217) 
has  no  peculiarities  as  a  war  measure  but  is 
similar  to  that  in  earlier  cases,  such  as  ob- 
scene documents.  Papers  that  violate  the 
Act  are  declared  non-mailable  and  the  use 
of  the  mails  for  the  transmission  of  them  is 
made  criminal.  But  the  only  power  given  to 
the  Postmaster  is  to  refrain  from  forward- 
ing the  papers  when  received  and  to  return 
them  to  the  senders.  Act  of  June  15,  1917, 
c.  30,  TiUe  XII,  40  Stat  217,  230  (Comp.  St 
1918,  Comp.  St  Ann.  Supp.  1919,  §§  10401a- 
10401d);  Act  of  May  16,  1918,  c.  75,  40  Stat 
553,  554.  He  could  not  issue  a  general  order 
that  a  certain  newspaper  should  not  be  car- 
ried because  he  thought  it  likely  or  certain 
that  it  would  contain  treasonable  or  obscene 
talk.  The  United  States  may  give  up  the 
postoffice  when  it  sees  fit,  but  while  it  car- 
ries it  on  the  use  of  the  mails  is  almost  as 
much  a  part  of  free  speech  as  the  right  to 
use  our  tongues  and  it  would  take  very 
strong  language  to  convince  me  that  Con- 
gress ever  intended  to  give  such  a  practically 
despotic  power  to  any  one  man.  There  is  no 
pretence  that  it  has  done  so.  Therefore  I  do 
not  consider  the  limits  of  its  constitutional 
power. 

To  refuse  the  second-class  rate  to  a  news- 
paper is  to  make  its  circulation  impossible 
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and  has  all  the  effect  of  *the  order  that  I 
have  supposed.  I  repeat  When  I  observe 
that  the  only  powers  expressly  given  to  the 
Postmaster  General  to  prevent  the  carriage 
of  unlawful  matter  of  the  present  kind  are 
to  stop  and  to  return  papers  already  existing 
and  posted,  when  I  notice  that  the  conditions 
expressly  attached  to  the  second-class  rate 
look  only  to  wholly  different  matters,  and 
when  I  consider  the  ease  with  which  the 
power  claimed  by  the  Postmaster  could  be 
used  to  interfere  with  very  sacred  rights,  I 
am  of  opinion  that  the  refusal  to  allow 
the  relator  the  rate  to  which  it  was  entitled 
whenever  its  newspaper  was  carried,  on  the 
ground  that  the  paper  ought  not  to  be  car- 
ried at  all,  was  unjustified  by  statute  and 
was  a  serious  attack  upon  liberties  that  not 


tor's  action  except  by  a  quibble.    On  the  oth- 1  even  the  war  induced  Congress  to  infringe. 
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(266  U.  8.  239) 
WILLIAMS  «t  al.  V.  UNITED  STATES. 

(Submitted  [on  Motion  to  Dismiss  or  AffirmJ 
Nov.  22,  1920.    Decided  March  7,  1921.) 

No.  169. 

Commeroe  ^=»3— Reed  Amendment  does  not 
give  preference  to  ports  of  one  state  over 
those  of  another. 

The  Reed  Amendment  (Act  March  3,  1917, 
c.  162,  f  5  [Comp.  St.  1918,  Comp.  St  Ann. 
Supp.  1919,  §{  8739a,  10387a-10387c]),  pro- 
hibiting the  transportation  in  interstate  com- 
merce of  intoxicating  liquor  into  any  state 
whose  laws  prohibit  the  manufacture  or  sale 
of  intoxicating  liquor  for  beverage  purposes, 
does  not  violate  Const  art  1,  {  9,  d.  6,  pro- 
hibiting any  regulation  of  commerce  which 
gives  a  preference  to  the  ports  of  one  state 
over  those  of  another. 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Indiana. 

Willis  D.  Williams  and  another  were  con- 
victed of  violations  of  the  Reed  Amendment, 
and  they  bring  error.    Affirmed. 

Mr  Milton  W.  Manguss  of  Indianapolis, 
Ind.,  for  plaintiffs  in  error. 

Mr.  Solicitor  General  Frierson,  of  Chat- 
tanooga, Tenn.,  for  the  United  States. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court. 

In  Clark  Distilling  Co.  v.  Western  Mary- 
land Railway  Co.  et  al.,  242  U.  S.  315,  37  Sup. 
Ct  180,  61  L.  Ed.  326,  L.  R.  A.  1917B,  1218, 
Ann.  Cas.  1917B,  845,  the  Webb-Kenyon  Law 
(Act  March  1,  1913,  c.  90,  37  Stat  699  [Comp. 
St  I  8739]),  which  prohibited  the  movement 
in  interstate  commerce  into  any  state  of  in- 
toxicating liquor  for  purposes  prohibited  by 
the  laws  of  such  state,  was  sustained.  It 
was  held:  (a)  That  the  law  in  question  was 
appropriate  as  a  regulation  of  commerce;  (b) 
that  any  want  of  uniformity  which  might 
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arise  in  its  operation  ^caused  from  differences 
in  the  laws  of  the  several  states  was  to  be 
attributed  to  such  divergent  state  laws  and 
not  to  any  inherent  want  of  uniformity  in 
the  act  of  Congress;  (c)  that  it  was  competent 
for  Congress,  in  regulating  commerce  as  to 
the  movement  of  intoxicants,  to  adapt  its 
laws,  as  far  as  it  deemed  advisable,  to  the 
regulations  prevailing  in  the  several  states; 
(d)  that  in  regulating  such  commerce  the 
authority  of  Congress  was  as  complete  as 
that  which  government  possessed  over  intoxi- 
cants and  was  to  be  measured  by  the  extent 
of  such  power,  and  not  by  the  authority 
which  controlled  the  power  of  government 
as  to  other  subjects. 

In  United  States  v.  Hill,  248  U.  S.  420,  39 
Sup.  Ct  143,  63  L.  Ed.  337,  there  came  under 
consideration  an  indictment  for  violating  the 
statute  known  as  the  Reed  Amendment  (Act 


March  3,  1917,  c.  162,  {  5,  39  Stat  1058,  1069, 
[Comp.  St  1918.  Comp.  St  Ann.  Supp.  1919, 
§§  8739a,  10387a-10387c]),  prohibiting  the 
transportation  in  interstate  commerce  of 
intoxicating  liquor  into  any  state  whose  laws 
prohibited  the  manufacture  or  sale  therein  of 
intoxicating  liquor  for  beverage  purposes. 
Reiterating  the  grounds  upon  which  the  con- 
stitutionality of  the  statute  considered  in  the 
Clark  Distilling  Co.  Case  was  upheld,  and 
additionally  pointing  out  the  reasons  why 
the  statute  under  consideration  was  within 
the  authority  of  0>ngress  to  enact  as  a  reg- 
ulation of  commerce,  the  Indictment  was 
sustained  and  the  statute  of  necessity  upheld. 
The  decided  cases  in  this  court  and  in  the 
lower  federal  courts  which  are  noted  in  the 

margin  i  make  it  certain  *that  the  Qark  Dis- 
tilling Ompany  and  the  Hill  Cases  were  ac- 
cepted as  determining  the  validity  of  both  the 
Webb-Kenyon  Law  and  the  Reed  Amendment. 

The  case  before  us  concerns  an  indictment 
found  and  conviction  thereon  had  for  a  vi- 
olation of  the  Reed  Amendment  after  the  de- 
cision in  the  Hill  Case,  and  was  brought  di- 
rectly here  upon  the  theory  that  that  law 
was  repugnant  to  article  1,  |  9,  cL  6,  of  tbe 
Constitution,  prohibiting  any  regulation  of 
commerce  which  gives  a  preference  to  the 
ports  of  one  state  over  those  of  another. 
We  do  not  pause  to  consider  whether  the 
constitutional  validity  of  the  Reed  Amend- 
ment had  been  in  terms  so  completely  settled 
by  the  Clark  Distilling  Ck)mpany  and  tbe 
Hill  Cases  as  to  cause  the  contention  here 
relied  upon  to  be  frivolous  at  the  time  the 
writ  of  error  was  sued  out,  but  content  our- 
selves with  saying  that,  in  any  event,  the 
want  of  merit  in  the  constitutional  question 
relied  upon  is  so  plainly  and  unequivocally 
established  by  the  cases  in  question  and  the 
authorities  which  have  followed  them  as  to 
require  us  to  do  no  more  than  direct  atten- 
tion to  that  condition  and  consequently  to 
affirm  the  judgment 

Judgment  affirmed. 


*  United  States  t.  Qudger,  249  U.  8.  S73,  89  Sup. 
Ct.  S23,  63  U  Ed.  653;  United  SUtes  ▼.  Simpmn. 
252  U.  S.  466,  40  Sup.  Ct  364.  64  U  Ed.  665 ;  United 
States  ▼.  James  (D.  C.)  256  Fed.  102;  Hardy  t. 
United  SUtes,  256  Fed.  284,  167  C.  C.  A.  466 ;  Mal- 
colm T.  United  states,  256  Fed.  863,  167  C.  C.  A. 
533;  United  States  v.  Simpson  (D.  C.)  267  Fad. 
860;  Robilio  t.  United  States,  259  Fed.  101,  170  G. 
C.  A.  169;  United  SUtes  v.  Luther  (D.  C.)  KO 
Fed.  679 ;  Laughter  t.  United  States,  261  FVmL  €8, 
171  C.  C.  A.  664;  Whiting  t.  United  SUtes,  49 
App.  D.  C.  226,  263  Fed.  477 ;  District  ot  OolombU 
V.  Gladding,  49  App.  D.  C.  232,  263  Fed.  628;  Collins 
V.  United  SUtes  (C.  C.  A.)  263  Fed.  667;  United 
SUtes  y.  Collins  (D.  C.)  264  Fed.  880;  Moran  v. 
United  SUtes  (C.  C.  A.)  864  Fed.  768;  Bennan  v. 
United  SUtes  (C.  C.  A.)  266  Fed.  269;  Payne  v« 
United  States  (C.  C.  A.)  266  Fed.  266;  Hockett  t. 
United  SUtes  (C.  C.  A.)  266  Fed.  588;  Gross  t. 
United  SUtes  (C.  C.  A.)  266  Fed.  606;  Durst  t. 
United  SUtes  (C.  C.  A.)  266  Fed.  66;  Ciarfldini 
V.  United  SUtes  (C.  C.  A.)  266  Fed.  471;  Block 
V.  United  SUUs  (C.  C.  A.)  267  Fed.  624. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kay-Numhficed  DigesU  and  IndeKi 
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PIERCE  et  al.  V.  UNITED  STATES. 

(Argued  Jan.  2i,  1921.    Decided  March  7» 

1921.) 

No.  173. 

4.  Corporations  ^=>548( 2)— Creditor's  bill  lies 
against  stockholders  to  collect  line. 

Under  Rct.  St.  f  1041  (Comp.  ISt.  f  1705), 
providing  that  judgments  for  penalties  may  be 
enforced  by  execution,  a  creditor's  bill  will  lie 
against  stockholders,  to  whom  the  property  of 
a  corporation  has  been  distributed,  on  a  judg- 
ment against  the  corporation  imposing  a  fine 
In  a  criminal  proceeding. 

2.  Exeoutlon  ^=»7— Statute  held  applloable  to 
Judgment  for  penalty  In  criminal  proceeding. 

Rey.  St  1 1041  (Comp.  St  f  1705),  provid- 
ing that  judgments  for  penalties  may  be  en- 
forced by  execution  in  like  manner  as  judg- 
ments in  civil  cases  are  enforced,  applies  to 
an  judgments  for  penalties,  whether  recovered 
by  civil  or  criminal  proceedings. 
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3.  Creditors'  suit  ^=» I— Nature  stated. 

A  judgment  creditor's  bill  is  in  essence  an 
equitable  execution,  comparable  to  proceedings 
supplementary  to  execution. 

4.  Corporations  ^=»542  (3) ^Assets  cannot  be 
transferred  to  stockholders,  so  as  to  disable 
corporation  from  responding  for  Its  aots. 

A  corporation  cannot  disable  itself  from 
responding  for  its  acts  by  distributing  its  prop- 
erty among  its  stockholders,  and  in  such  a  case 
the  claims  against  the  corporation,  after  being 
reduced  to  judgment,  may  be  satisfied  out  of 
the  assets  in  the  hands  of  the  stockholders. 

5.  Corporations  ^=»548 (2)— Creditor's  bill 
maintainable  against  stockholders,  though 
Judgment  recovered  after  distribution. 

That  a  judgment  for  a  penalty  in  a  criminal 
case  was  not  recovered  against  a  corporation 
nntil  after  it  had  sold  its  property  and  distrib- 
uted the  proceeds  among  its  stockholders  did 
not  deprive  the  government  of  its  right  to 
bring  a  creditor's  bill  against  the  stockholders, 
especially  where  the  stockholders  were  officers 
and  knew  of  the  government's  claim. 

6.  Corporations  ^=»547( I)— Assets  in  hands  of 
stockholders  liable  for  claims  net  liquidated 
at  date  of  distribution. 

When  a  corporation  divests  itself  of  all  its 
assets  by  distributing  them  among  the  stock- 
holders, those  having  unsatisfied  claims  against 
it  may  follow  the  assets,  after  recovering  judg- 
ment, though  their  claims  were  contested  and 
unliquidated  when  the  assets  were  distributed. 

7.  Corporations  ^=s»548( 3)— Creditor's  bill  by 
government  held  to  lie,  though  execution  In 
particular  district  not  returned  until  after 
oommenoement  of  suit. 

Under  Rev.  St  {  086  (Comp.  St  S  1632), 
under  which  an  execution  in  favor  of  the  Unit- 
ed States  issued  by  any  of  its  courts  runs 
in  every  part  of  the  United  States,  the  return 
unsatisfied  of  an  execution  in  favor  of  the 
United  States  against  a  corporation  in  the 
Wostern    district   of  Louisiana   was   sufficient 


a  creditor's  bin  against  the 
stockholders  in  the  Eastern  district  of  Mis- 
souri, though  execution  issued  in  that  district 
was  not  returned  unsatisfied  until  after  the 
commencement  of  the  suit,  especially  where 
it  was  agreed  that  the  corporation  had  no 
property  anywhere  out  of  which  the  judgment 
could  be  satisfied. 

8.  Corporations  ^=s»548  (2)— Remedy  agalatt 
corporation's  vendee  held  not  to  prevent  orod- 
Itor's  bill  against  stockholders. 

Where,  pending  a  criminal  prosecution 
against  a  corporation.  It  sold  all  of  its  prop- 
erty to  another  company,  which  assumed  its 
debts,  obligations,  and  liabilities,  and  distrib- 
uted the  proceeds  among  its  stockholders,  the 
government's  possible  remedy  against  the  pur- 
chasing corporation  on  a  judgment  imposing  a 
fine  in  the  criminal  suit  did  not  bar  it  from 
maintaining  a  creditor's  bill  to  follow  the  as- 
sets into  the  hands  of  the  stockholders. 

9.  Corporations  ^=s»548(2)— Suit  against  oor- 
poration's  vendee  held  not  election  of  rem- 
edies, preventing  creditor's  bill  against  stock- 
holders. 

Where,  pending  a  criminal  prosecution 
against  a  corporation,  it  sold  its  property  to 
another  company,  which  assumed  all  debts,  ob- 
ligations, and  liabilities,  and  the  proceeds  of 
the  sale  were  distributed  among  stockholders, 
a  suit  by  the  government  against  the  purchas- 
ing corporation  to  collect  a  judgment  imposing 
a  fine  in  the  criminal  suit  was  not  an  election 
of  remedies,  preventing  it  from  following  the 
assets  into  the  stockholders'  hands  by  a  cred- 
itor's bill. 

10.  United  States  ^=s»l45»Exeoutlon  may  be 
issued  to  state  and  district  other  than  that  In 
which  Judgment  was  rendered. 

Under  Rev.  St  §  9S6  (Comp.  St  f  1632),  a 
judgment  in  favor  of  the  United  States  may  be 
made  the  basis  of  an  execution  running  in  a 
state  and  district  other  than  that  in  which  the 
judgment  was  rendered. 


11.  Appeal  and  error^=s>l082(2>-Teohnioal  ob- 
jection, not  assigned  in  Circuit  Court  of  Ap- 
peals, not  available  in  Supreme  Court 

Where  the  technical  objection  that  the  Dis- 
trict Court  dismissed  the  bill  as  against  a  nec- 
essary party  was  not  assigned  as  error  in  the 
Circuit  Court  of  Appeals,  it  cannot  be  availed 
of  in  the  Supreme  Court. 

12.  Appeal  and  error  ^=9835(2)— Improper  al- 
lowance of  Interest  should  have  boea  notioed, 
though  not  assigned. 

Under  rule  24  of  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  (188  Fed.  xvi,  lUU 
C.  C.  A.  xvi),  authorizing  the  court  to  notice 
a  plain  error  not  assigned,  the  court  on  a  pe- 
tition for  rehearing  should  have  noticed  the 
error  in  allowing  interest  on  a  judgment  for 
a  penalty  recovered  in  a  criminal  prosecution 
from  the  date  of  the  indictment 

13.  interest  ^=s»22 (8)— Judgment  Imposing  line 
does  not  bear  Interest. 

Under  Rev.  St  f  966  (Comp.  St  f  1605), 
providing  that  interest  shall  be  allowed  on 
judgments  in  civil  causes,  a  judgment  in  a  crim- 


«s»For  other  casev  see  same  topic  and  KBY-NUHBBR  in  all  Key-Numbered  Digests  and  fndexi 
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inal  case  imposing  a  fine  did  not  bear  interest 
prior  to  the  recovery  of  judgment  in  a  credi- 
tors' snit  on  snch  judgment,  as  interest  rests 
solely  on  statutory  provisions. 

Appeal  from  the  United  States  Oircalt 
Court  of  Appeals  for  the  Eighth  Circnit. 

Suit  by  the  United  States  agajnst  Clay 
Arthur  Pierce  and  others.  A  decree  for  the 
government  was  affirmed  by  the  Circuit  Court 
of  Appeals  (257  Fed.  514,  171  C.  C.  A.  1,  re- 
hearing denied  260  Fed.  158, 171  C.  C.  A.  194), 
and  defendants  appeal.  Modified  and  af- 
firmed. 

•400 

^Messrs.  Louis  Marshall,  of  New  York  City, 
and  Samuel  W.  Fordyce,  Jr.,  of  St  Louis,  Mo., 
for  appellants. 

Mr.  Solicitor  General  Frlerson,  of  Chatta- 
nooga, Tenn.,  for  the  United  States. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court. 

In  1907  the  Waters-Pierce  Oil  Company,  a 
Missouri  corporation,  was  indicted  in  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Louisiana  under  the  Bl- 
kins  Act  (Act  Feb.  19,  1903,  c.  708,  {  2,  82 
Stat  847  [Comp.  St  H  8597-8599]),  for  re- 
ceiving rebates.  In  1913  the  company  sold 
and  transferred  all  its  property  to  the  Pierce 
Oil  Corporation,  all  the  proceeds  were  paid 
to  Henry  S.  Priest  and  Clay  Arthur  Pierce  as 
trustees,  and  they  distributed  the  same 
among  the  stockholders.  Of  these  Henry 
Clay  Pierce  and  the  Pierce  Investment  Com- 
pany received  millions  in  cash  and  stock  and 
Clay  Arthur  Pierce  a  small  amount.  In 
1914  the  case  under  the  Elkins  Act  was  tried. 
The  company  was  convicted  and  sentenced  to 
pay  a  fine  of  $14,000,  and  in  the  following 
year  the  Judgment  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals.  Waters-Pierce  Oil  Co. 
V.  United  States,  222  Fed.  69,  137  C.  C.  A. 
293.  An  execution  issued  thereon  to  the  mar- 
shal for  that  district  and  was  returned  nulla 
bona.  Thereafter  this  bill  in  equity  was 
brought  by  the  United  States  in  the  federal 
District  Court  for  the  Eastern  district  of 
Missouri  against  the  Waters-Pierce  Oil  Com- 
pany, the  trustees,  and  these  three  stockhold- 
ers to  obtain  satisfaction  of  the  Judgment  out 
of  the  money  remaining  in  the  hands  of  the 
trustees  and  that  received  by  these  stock- 
holders. The  District  Court  entered  a  de- 
cree dismissing  the  bill  as  against  the  Wa- 
ters-Pierce Company  and  the  trustees,  but 
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granted,  as  against  the  stockholders  *named, 
the  relief  prayed  by  the  government  The 
decree  was  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  one  Judge 
dissenting.  The  case  is  brought  here  by  these 
defendants,  under  section  241  of  the  Judicial 
Code  (Comp.  St  {  1218).  Reversal  is  sought 
on  several  grounds. 

[1-4]  First  The  ground  for  reversal  most 
strongly  urged  is  that  the  Judgment  imposing  { 


a  fine  on  the  Waters-Pierce  (Company  is  not 
a  debt  on  which  a  creditor's  bill  will  lie. 
The  argument  is  that  a  Judgment  for  a  defi- 
nite sum  of  money  does  not  necessarily  en- 
dow the  holder  with  all  the  rights  of  a  credi- 
tor; that  a  court  will  look  behind  a  Judg- 
ment and  will  grant  or  deny  relief  according 
to  the  nature  of  the  original  cause  of  action, 
as  it  did  in  Wisconsin  v.  Pelican  Insurance 
Co.,  127  U.  S.  265,  8  Sup.  Ct  1370,  32  L.  Ed. 
239,  Louisiana  v.  New  Orleans,  109  U.  S.  285, 
3  Sup.  Ct  211,  27  L.  Ed.  936,  and  Wetmore  v. 
Markoe,  196  U.  S.  68,  25  Sup.  Ct  172,  49  L. 
Ed.  390,  2  Ann.  Cas.  265;  and  that,  since  lia- 
bility for  a  penalty  is  criminal  in  its  nature 
and  not  strictly  a  debt,  a  creditor's  bill  can- 
not be  brought  upon  a  Judgment  for  a  penalty. 
It  is  true  that  to  the  liability  for  penalties 
imposed  by  the  United  States  certain  inci- 
dents of  a  criminal  proceeding  attadi.  See 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup. 
Ct  624,  29  L.  Ed.  746 ;  United  States  ▼.  Ste- 
venson, 215  U.  S.  190,  199,  30  Sup.  Ct  35,  54 
L.  Ed.  153.  But  the  liability  is  often  enforced 
by  dvil  proceedings  and  specifically  by  the  ac- 
tion of  debt  Lees  ▼.  United  States,  150  U. 
S.  476,  14  Sup.  Ct  163,  37  L.  Ed.  1150.  See 
Adams  v.  Woods,  2  Cranch,  336,  840,  2  L.  Ed. 
297.  And  then  certain  incidents  of  civil  pro- 
ceedings attach.  Hepner  v.  United  States, 
213  U.  S.  103,  29  Sup.  Ct  474,  53  L.  Ed,  720, 
27  L.  R.  A.  (N.  S.)  739, 16  Ann.  Cas.  960. 

By  section  1041  of  the  Revised  Statutes 
(Comp.  St  I  1705)  it  is  provided  (in  addition 
to  the  power  existing  by  general  usage  to 
commit  a  defendant  to  Jail  until  his  fine  has 
been  paid,  see  Ex  parte  Barclay  [D.  C]  153 
Fed.  669)  that  Judgments  for  penalties  '^ay 
be  enforced  by  execution  against  the  prop- 
erty of  the  defendant  in  like  manner  as  Judg- 
ments in  civil  cases  are  enforced.'*  The  stat- 
ute applies  to  all  Judgments  for  penalties, 
whether  recovered  by  civil  or  criminal  pro- 
ceedings.    A  Judgment  creditor's  bill  Is  in 

^essence  an  equitable  execution  comparable  to 
proceedings  supplementary  to  execution.  See 
Ex  parte  Boyd,  105  U.  S.  647,  26  L.  Ed.  1200. 
The  law  which  sends  a  corporation  into  the 
world  with  the  capacity  to  act  imposes  upon 
its  assets  liability  for  its  acts.  The  corpora- 
tion cannot  disable  itself  from  responding  by 
distributing  its  property  among  its  sto<^- 
holders  and  leaving  remediless  those  having 
valid  claims.  In  such  a  case  the  claims  after 
being  reduced  to  Judgments  may  be  satisfied 
out  of  the  assets  in  the  hands  of  the  stock- 
holders.i  There  is  no  good  reason  why  the 
rule  should  be  limited  to  Judgments  arising 
out  of  civil  proceedings.    To  the  contention 


^Wood  T.  Dummer,  Z  Mason,  808,  Fed.  Cas.  No. 
17.944;  Railroad  Co.  t.  Howard,  7  Wall.  392,  19 
L.  Ed.  117;  Northern  Pac.  Ry.  Co.  t.  Boyd,  228  U. 
S.  482,  602,  83  Sup.  Ct.  664.  67  Li.  Bd.  981 ;  Kanns 
City  Ry.  Co.  v.  Guardian  Trust  Co..  240  V.  8. 
166,  86  Sup.  Ct.  834,  60  L.  Ikl.  679;  Johnson  t. 
Canfield-Swigart  Co..  292  111  101«  126  N.  B, 
Hastings  v.  Drew,  78  N.  Y.  g 
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that  the  statute  has  not  made  this  process 
available  for  the  government  In  enforcing  a 
penalty,  it  may  be  answered  as  was  done  by 
the  King's  Bench  a  hundred  years  ago,  in 
King  V.  Woolf,  2  B.  ft  Aid.  009,  611,  when  it 
was  insisted  that  a  fine  due  to  the  crown 
was  not  a  judgment  debt  for  which  execution 
could  be  levied: 

•«  •  •  •  Mischievous  consequences  would 
ensue  to  the  crown  and  the  regular  administra- 
tion of  Justice,  from  a  delinquent  withdrawing 
all  his  property  from  the  effect  of  a  judgment; 
and  the  preventing  that  will  not  be  a  mischiev- 
ous consequence  to  any  one  but  himself.  Here 
there  is  a  judgment  that  the  defendant  do  pay 
to  the  king  a  fine  of  a  certain  sum.  By  that 
judgment  the  debt  becomes  a  debt  to  the  king, 
of  record:  and  it  is  payable  to  the  king  in- 
stanter.  •  •  •  If  we  were  to  say  that  the 
crown  shall  not  be  at  liberty  to  issue  an  im- 
mediate execution  for  its  own  debt,  we  should 
place  the  crown  in  a  worse  situation  than  any 
subject," 

[6, 6]  Second.  It  is  contended  that  the 
right  to  bring  a  creditor's  bill  did  not  exist, 
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because  the  judgment  against  *the  company 
was  not  entered  in  the  trial  court  until  a 
year  after  the  company  had  divested  itself 
of  the  property  sought  to  be  readied  in  this 
suit;  and  the  government  did  not  become  a 
creditor,  at  all  events  until  after  its  claim 
for  penalties  had  ripened  into  a  judgment 
But  when  a  corporation  divests  itself  of  all 
its  assets  by  distributing  them  among  the 
stockholders,  those  having  unsatisfied  claims 
against  it  may  follow  the  assets,  although 
the  claims  were  contested  and  unliquidated 
at  the  time  when  the  assets  were  distributed. 
It  is  true  that  the  bill  to  reach  and  apply  the 
assets  distributed  among  the  stockholders 
cannot,  as  a  matter  of  equity  jurisdiction  and 
procedure,  be  filed  until  the  claim  has  been 
reduced  to  judgment  and  the  execution  there- 
on has  been  returned  unsatisfied.  Hollins  v. 
Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371,  14 
Sup.  Ct  127,  37  L.  Ed.  1113.  But,  as  a  mat- 
ter of  substantive  law,  the  right  to  follow  the 
distributed  assets  (see  Railway  v.  Howard,  7 
Wall,  392,  409,  19  L.  Ed.  117 ;  Northern  Pa- 
cific Ry.  V.  Boyd,  228  U.  S.  482,  33  Sup.  Ot 
554,  67  L.  Ed.  931 ;  Kansas  City  Ry.  v.  Guaiv 
dian  Trust  Co.,  240  U.  S.  1«6.  36  Sup.  Ct  334, 
60  L.  E^  679),  applies  not  only  to  those  who 
are  creditors  in  the  commercial  sense,  but  to 
all  who  hold  unsatisfied  daima  A  cori)ora- 
tion  cannot  by  divesting  itself  of  all  property 
leave  remediless  the  holder  of  a  contingent 
claim,  or  the  obligee  of  an  executory  contract 
(Baltimore  &  Ohio  Tel.  Co.  v.  Interstate  Tel. 
Co.,  64  Fed.  50,  4  C.  C.  A.  184),  or  the  holder 
of  a  claim  in  tort  (Hastings  v.  Drew,  76  N. 
Y.  9 ;  Jahn  v.  Champagne  Lumber  Co.  [C.  C] 
157  Fed.  407);  and  there  is  no  good  reason 
why  the  United  States  with  a  claim  for  pen- 
alties should  be  in  a  worse  plight.  Here  the 
stockholders  receiving  the  assets  are  in  the 
position  of  volunteers;  and  there  is  not  even 


the  excuse  that  they  were  ignorant  of  the 
government's  claim.  They  were  officers  of 
the  corporation,  and  the  Indictment  was 
pending  when  the  transfer  of  the  assets  was 
made.  See  Baltimore  ft  Ohio  TeL  Co.  y.  In- 
terstate Tel.  Co.,  supra. 

*404 

[7]  *Third.  It  is  contended  that  the  bill 
should  have  been  dismissed  because  the  ex- 
ecution issued  to  the  marshal  for  the  Bast- 
em  district  of  Missouri  was  not  returned  un- 
satisfied until  after  the  commencement  of  the 
suit  It  has  been  held  that  in  litigations  be- 
tween private  parties  a  creditor's  bill  can- 
not be  maintained  in  a  federal  court  upon  a 
judgment  recovered  In  a  state  other  than  that 
in  which  suit  is  brought  (National  Tube 
Works  V.  BaUou,  146  U.  S.  617,  623,  13  Sup. 
Ct  165,  36  L.  Ed.  1070),  and  that  a  return  un- 
satisfied of  the  execution  issued  on  the  judg- 
ment sued  on  is  held  essential  to  the  main- 
tenance of  the  creditor's  suit  (Taylor  v.  Bow- 
ker,  111  U.  S.  110,  4  Sup.  Ct  397,  28  L.  Ed. 
368).  But  this  strict  rule  is  not  applicable 
where  the  United  States  is  the  judgment 
creditor.  Under  section  986  of  the  Revised 
Statutes  (Comp.  St  {  1632)  an  execution  is- 
sued in  favor  of  the  United  States  by  any 
of  its  courts  runs  in  every  part  of  the  United 
States,  just  as  under  section  985  (Comp.  St 
I  1631)  an  execution  on  a  judgment  obtained 
in  favor  of  any  party  in  a  District  Court 
where  the  state  is  divided  into  two  or  more 
districts,  may  run  and  be  executed  in  any 
part  of  the  state.  Toland  v.  Sprague,  12  Pet 
300,  328,  9  L.  Ed.  1093.  Here,  the  execution 
issued  to  the  Louisiana  marshal  had  been  re- 
turned nulla  bona  before  this  suit  was 
brought;  and  it  is  agreed  that  when  this 
suit  was  begun  the  Waters-Pierce  Oil  OonJ- 
pany  had  no  property  in  Missouri  or  else- 
where out  of  which  the  judgment  could  be 
satisfied  at  law.  To  hold  that  under  sudi 
drcumstances  the  suit  must  fail,  because  the 
return  of  nulla  bona  was  not  made  by  the 
marshal  for  the  Eastern  district  of  Missouri 
until  after  the  filing  of  the  original  bill, 
would  apply  a  well-settled  rule  to  a  case  not 
within  its  scope. 

[6,  f  ]  Fourth.  It  is  contended  that  the  bill 
should  have  been  dismissed  t)ecause  the  gov- 
ernment had  an  adequate  remedy  by  suing 
the  Pierce  Oil  Corporation,  and,  indeed,  had 
commenced  such  a  suit.  That  corporation  as- 
sumed, as  part  of  the  purchase  price  of  the 
Waters-Pierce  Oil  Company  its  **debts,  ob- 
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ligations  and  liabilities."  Be*fore  commenc- 
ing this  suit  the  government  had  brought 
in  a  federal  District  Court  for  Louisiana,  a 
suit  against  the  Pierce  Oil  Corporation,  to 
subject  to  the  satisfaction  of  its  judgment 
certain  parcels  of  land  conveyed  to  the  cor- 
poration by  the  Waters-Pierce  Oil  Ck)mpany. 
But  in  the  Louisiana  suit  the  Pierce  Oil  Cor- 
poration denied  liability  insisting  that  the 
government  was  not  a  creditor  of  the  Waters- 
Pierce   Oil   Company.     The   United   States 
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coQld  not  hare  been  required  to  accept  In 
lieu  of  its  claim  against  the  judgment  debtor 
even  an  admitted  obligation  of  the  new  cor- 
poration to  pay  it  The  existence  of  that 
possible  remedy  did  not  bar  the  government 
from  following  by  a  creditor's  bill  the  assets 
of  the  corporation  into  the  stockholder's 
hands.  Nor  did  the  suit  against  the  Pierce 
Oil  Corporation  amount  to  an  election  of 
remedies  which  should  have  led  the  lower 
courts  to  dismiss  this  MIL  The  two  reme- 
dies were  consistent  See  Zimmerman  v. 
Harding,  227  U.  S.  489,  494,  33  Sup.  Ct  387, 
57  L.  Ed.  608. 

[10,11]  Fifth.  The  contention  is  faintly 
made  that  the  decree  should  be  reversed  be- 
cause the  District  Court  dismissed  the  bill 
as  against  the  Waters-Pierce  Oil  Company,  a 
necessary  party,  citing  Swan  Land  &  Cattle 
Co.  V.  Frank,  148  U.  S.  603,  610,  13  Sup.  Ct 
691,  37  L.  Ed.  677.  The  argument  ignores 
the  fact  that  this  judgment,  being  in  favor  of 
the  United  States,  is,  under  section  986  of 
the  Revised  Statutes,  effective  and  may  be 
made  the  basis  of  an  execution  running  in  a 
state  and  district  other  than  that  in  which 
the  judgment  was  rendered.  It  was  doubt- 
less for  this  reason  that  the  District  Judge 
concluded  that  it  was  unnecessary,  if  not  im- 
proper, to  enter  in  this  suit  judgment  against 
Waters-Pierce  Oil  Company.  The  objection 
is  purely  technical.  Since  It  was  not  set  up 
among  the  many  errors  assigned  in  the  Court 
of  Appeals  and  in  this  court,  it  cannot  be 
availed  of  here. 

[1 2, 1 3]  Sixth.  It  is  urged  that  the  District 
Court  erred  in  allowing  Interest  on  the  pen- 
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alty  ($14,000)  from  the  date  *of  the  indict- 
ment, January  29,  1907.  This  was  not  as- 
signed as  error  In  the  Circuit  Court  of  Ap- 
peals, and  for  this  reason  that  court  refused 
to  consider  it  on  a  petition  for  rehearing.  In 
the  assignment  of  errors  filed  in  this  court 
the  objection  was  properly  raised.  Under 
rule  24  of  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  (188  Fed.  xvi,  109  C.  C. 
A.  xvi)  the  court  may  "notice  a  plain  error 
not  assigned  or  specified,"  and  we  think  it 
should  have  done  so  in  this  case.  In  allow- 
ing Interest  from  January  29,  1907,  the  Disr 
trlct  Court  was  clearly  under  the  misappre- 
hension that  that  was  the  date  of  the  Judg- 
ment, for  the  decree  so  recites;  whereas,  in 
fact,  judgment  was  not  entered  until  March, 
1914.  But  interest  was  not  even  allowable 
from  that  time.  At  common  law  judgments 
do  not  bear  interest;  interest  rests  solely 
upon  statutory  provision.  Perkins  v.  Fouml- 
quet,  14  How.  328,  14  L.  Ed.  441 ;  Washhig- 
ton  &  Georgetown  R.  R.  v.  Harmon,  147  U. 
S.  571.  584,  585, 13  Sup.  Ct.  557,  37  L.  Ed.  284. 
The  only  applicable  statute  of  the  United 
States  is  section  966  of  the  Revised  Statutes 
(Comp.  St  I  1605),  which  provides  that  "In- 
terest shall  be  allowed  on  all  judgments  in 


dvil  causes.  •  •  •»•  Since  the  penalty 
was  not  recovered  by  civil  process,  but  by 
judgment  in  a  proceeding  Initiated  by  a  crimi- 
nal indictment,  it  obviously  does  not  fall 
within  the  terms  of  the  statute.  Interest, 
therefore,  is  allowable  only  on  the  judgment 
from  the  date  when  it  was  entered  against 
the  defendants  in  this  case,  namely  March  11, 
1918. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals, as  modified,  is 

Affirmed. 


ass  V,  B.  438) 

PAYNE,  Secretary  at  the   literlor,  at  al.  v. 
UNITED  STATES  ex  rel.  NEWTON. 

(Argued  Dec  16,  1920.     Decided  March  14, 

1921.) 

No.  123. 

1.  Public  lands  ^=»1I0— When  no  contest  or 
protest  pending  two  years  after  issuance  of 
receiver's  receipt,  patent  must  be  Issued. 

Under  Act  March  3,  1801.  f  7  (Comp.  St.  { 
5113),  providing  that  after  the  lapse  of  two 
years  from  the  issuance  of  a  receiyer's  receipt 
on  the  final  entry  of  land  under  the  homestead 
laws,  etc.,  when  no  protest  or  contest  shall  be 
pending,  the  entryman  shall  be  entitled  to  a 
patent  and  it  shall  be  issued  to  him,  the  entry- 
man  is  entitled  to  a  patent  at  the  expiration 
of  the  two  years  if  no  contest  or  protest  is 
pending,  and  the  Land  OflSce  must  issue  it  re- 
gardless of  proceedings  subsequently  instituted 
attacking  the  validity  of  the  entry. 

2.  Public  lands  ^s>l02*Land  Department  can- 
not cancel  entry  when  proceedlnos  not  com- 
menced within  two  years  after  receiver's  final 
receipt. 

Under  Act  March  3,  1891,  {  7  (Ck>mp.  St. 
§  5113),  after  the  expiration  of  two  years  from 
the  issuance  of  a  receiver's  receipt  on  the 
final  entry  of  land  under  the  homestead  laws, 
the  Land  Office  has  no  power  to  entertain  pro- 
ceedings to  cancel  the  entry  unless  commenced 
within  the  two  years,  whether  initiated  by  a 
government  officer  or  a  private  individualf  and 
whether  based  on  a  charge  of  fraud  or  on  some 
other  ground. 

3.  Public  lands  ^=9 1 1  Dependency  of  salt  to 
cancel  entry  commenced  more  than  two  years 
after  final  receipt  does  not  Justify  refusal  of 
patent. 

Under  Act  March  3,  1891,  f  7  (Comp.  St. 
I  5113),  where  no  contest  or  protest  was  pend- 
ing at  the  expiration  of  two  years  from  the  is- 
suance of  a  receiver's  final  receipt,  the  pend- 
ency of  an  action  subsequently  commenced  to 
cancel  the  entry  for  fraud  and  quiet  the  gov- 
ernment's title  did  not  justify  the  Land  Office 
in  refusing  to  issue  a  patent. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mandamus  by  the  United  States,  on  the 
relation  of  Allen  L.  Newton  against  John 
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Barton  Payne,  Secretary  of  the  Interior,  and 
others.  A  judgment  for  the  relator  was 
affirmed  by  the  Coart  of  Appeals  of  the  Dis- 
trict of  Columbia  (Lane  ▼.  United  States  ex 
rel.  Newton,  48  App.  D.  C.  547),  and  defend- 
ants bring  error.    Affirmed. 
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*Mr.  Assistant  Attorney  General  Gamett, 
for  plaintiffs  in  error. 

^Messrs.  F.  W.  Clements  and  Alex.  Britton, 
both  of  Washington,  D.  C.,  for  defendant  in 
error. 

Mr.  Justice  VAN  DEVANTER  deUvered 
the  opinion  of  the  Court. 

This  was  a  petition  to  the  Supreme  Court 
of  the  District  of  Columbia  for  a  writ  of 
mandamus  commanding  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  General 
Land  Office  to  pass  a  homestead  entry  to  pat- 
ent. A  demurrer  to  the  answer  was  sustain- 
ed, the  defendants  elected  to  stand  on  the 
answer,  and  a  judgment  awarding  the  writ 
was  entered.  The  Court  of  Appeals  affirmed 
the  judgment  (Lane  y.  United  States  ex  rel. 
Newton,  48  App.  D.  C.  547),  and  the  defend- 
ants prosecute  this  writ  of  error  under  sec- 
tion 250,  cl.  6,  of  the  Judicial  Code  (Comp. 
St.  I  1227). 

The  important  statute,  the  construction  of 
which  is  drawn  in  question  by  the  defend- 
ants, is  a  provision  in  section  7  of  the  Act 
of  Karch  3,  1891,  c.  561,  26  Stat.  1095,  1099 
(Comp.  St.  I  5113),  which  declares: 
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*"Tbat  after  the  lapse  of  two  years  from  the 
date  of  the  issaance  of  the  receiver's  receipt 
upon  the  final  entry  of  any  tract  of  land  un- 
der the  homestead,  timber  culture,  desert  land, 
or  preemption  laws,  or  under  this  act,  and 
when  there  shall  be  no  pending  contest  or  pro- 
test against  the  validity  of  such  entry,  the  en- 
tryman  shall  be  entitled  to  a  patent  conveying 
the  land  by  him  entered,  and  the  same  shall  be 
issued  to  him." 

The  facts  which  stand  admitted  can  be 
shortly  stated.  Allen  L.  Newton,  the  relator, 
made  a  preliminary  homestead  entry  at  the 
local  land  office  of  a  quarter  section  of  land. 
At  that  time  the  land  was  withdrawn  for 
forest  purposes,  but  with  the  qualification 
that  prior  homestead  settlers  who  continued 
in  good  faith  to  maintain  their  claims  should 
be  permitted  to  carry  them  to  entry  and  pat- 
ent. Newton  claimed  to  be  a  prior  settler 
and  within  the  qualification.  In  due  course, 
after  publication  of  the  regular  notice,  he 
submitted  commutation  proofs  under  the 
homestead  law  and  paid  the  purchase  price 
and  the  legal  fees.  The  local  land  officers 
found  the  proofs  satisfactory,  permitted  him 
to  make  final  entry  and  issued  thereon  the 
usual  receiver's  receipt  That  was  on  No- 
vember 21,  1904,  and  there  was  no  protest, 
contest  or  other  proceeding  against  the  entry 
within  two  years,  nor  until  November  27, 
1908.  On  the  latter  date  the  Commissioner 
of  the  General  Land  Office  ordered  a  hearing 
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upon  a  charge  that  Newton  had  not  complied 
with  the  law  in  point  of  residence  and  cul- 
tivation; and  on  March  23,  1912,  the  Secre- 
tary of  the  Interior  held  in  that  proceeding 
that  the  charge  was  sustained  and  ordered 
the  entry  canceled.  On  May  14,  1918,  the 
Secretary  rescinded  that  order  and  directed 
that  the  entry  be  passed  to  patent  under  the 
statute  before  quoted.  The  following  month 
the  Secretary  recalled  his  last  action  and 
caused  a  suit  to  be  brought  in  the  District 
Court  of  the  district  wherein  the  land  is  situ- 
ate to  cancel  the  recelver*s  receipt  and  quiet 
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the  title  *in  the  United  States.  The  bill  in 
that  suit  charged  that  the  entry  was  fraudu- 
lently procured  in  that  the  proofs  submitted 
by  Newton  in  respect  of  his  settlement,  resi- 
dence and  cultivation  were  false;  and  that 
charge  is  repeated  in  the  answer  in  the  pres- 
ent case.  Further  proceedings  in  the  suit 
in  the  District  Court  have  been  suspended, 
it  is  said,  to  await  the  ultimate  decision  on 
this  petition. 

Both  courts  below  held  that,  as  the  final 
entry  was  not  questioned  by  any  protest  or 
contest  in  the  Land  Department  within  two 
years  after  the  Issue  of  the  receiver's  receipt, 
the  statute — the  provision  in  section  7 — ter- 
minated the  authority  of  that  department  to 
entertain  any  proceeding  for  the  cancellation 
of  the  entry,  and  cast  upon  the  Secretary 
and  the  Commissioner  a  plain  and  unquali- 
fied duty  to  pass  the  entry  to  patent  Whether 
that  ruling  was  right  or  otherwise  is  the 
matter  we  are  to  consider. 

[1]  The  words  of  the  statute  are  direct  and 
make  it  very  plain  that  if  at  the  expiration 
of  two  years  from  the  date  of  the  receiver's 
receipt  on  final  entry  there  is  "no  pending 
contest  or  protest"  against  the  entry  its  va- 
lidity no  longer  may  be  called  in  question  in 
the  Land  Department— that  is  to  say,  "the 
entryman  shall  be  entitled  to  a  patent  *  *  ^ 
and  the  same  shall  be  issued  to  him."  The 
purpose  to  fix  his  right  and  to  command  its 
recognition  is  obvious.  This  court  so  held 
in  Lane  v.  Hoglund,  244  U.  S.  174,  87  Sup. 
Ct  558,  61  L.  Ed.  1066,  where  a  writ  of  man- 
damus directing  the  issue  of  a  patent  was 
awarded.  In  that  case,  as  in  this,  there  was 
no  contest  or  protest  within  the  designated 
period,  and  in  a  proceeding  subsequently 
initiated  the  Secretary  held  that  the  entry- 
man  had  not  complied  with  the  law  in  point 
of  residence  and  cultivation — in  other  words, 
that  the  proofs  by  which  he  procured  the 
entry  were  false — and  upon  that  ground  the 
cancellation  of  the  entry  was  directed.  Be- 
sides, the  entry  there  bore  the  same  relation 
to  a  forest  reserve  that  the  present  entry 
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bears.  Thus  in  all  that  is  material  the  *two 
cases  are  alike.  In  the  opinion  in  that  case 
it  was  pointed  out  that  the  practice  of  the 
Land  Department  prior  to  the  statute  had 
been  to  entertain  and  act  upon  belated  sug- 
gestions of  fraud  and  noncompliance  with 
law,  that  this  had  resulted  In  a  practical 
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blockade  in  the  issue  of  patents,  and  that  the 
purpose  of  the  statute  was  to  rectify  that 
situation  and  prevent  its  recurrence.  The 
court  then  observed  (page  181): 

"In  the  exercise  of  its  discretion  CJongress 
has  said,  in  substance,  by  this  statute  that  for 
two  years  after  the  entryman  submits  final 
proof  and  obtains  the  receiver's  receipt  the 
entry  may  be  held  open  for  the  initiation  of 
proceedings  to  test  its  validity,  but  that  if  none 
such  be  begun  within  that  time  it  shall  be  pass- 
ed to  patent  as  a  matter  of  course." 

[2]  In  the  main  the  Land  Department,  as 
its  regulations  and  decisions  show,  has  con- 
strued and  applied  the  statute  as  taking 
from  the  land  officers  all  power  to  entertain 
proceedings  for  the  cancellation  of  final  en- 
tries of  the  classes  specified,  save  where  the 
proceeding  Is  begun  within  the  two-year 
period — ^and  this  whether  it  is  initiated  by  a 
government  officer  or  by  a  private  individu- 
al, and  whether  it  is  based  upon  a  charge  of 
fraud  or  upon  some  other  ground.  To  illus- 
trate: In  the  original  instructions  of  May 
8,  1891,  12  Land  Dec.  460,  the  department 
took  the  position  that  it  no  longer  could  can- 
cel such  an  entry  or  withhold  the  patent  "on 
the  ground  of  fraud,  a  failure  to  comply  with 
the  law,  or  a  prior  dalm,"  unless  a  proceed- 
ing for  the  purpose  was  Initiated  within  the 
period  prescribed.  In  the  case  of  Jacob  A. 
Harris,  42  Land  Dec  611,  decided  December 
13,  1018,  the  Secretary  of  the  Interior  ad- 
hered to  that  position  as  groimded  upon  a 
''sound  construction  of  the  law,"  overruled 
a  decision  to  the  contrary  made  two  years  be- 
fore and  rejected  a  protest  presented  after 
the  alloted  time,  which  charged  that  the  en- 
tryman, contrary  to  the  statements  in  his 
proofs,  had  not  complied  with  the  law  in  the 
matter  of  settlement,  residence  and  cultiva- 
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tion.  *And  in  instructicms  issued  April  26, 
1914,  43  Land  Dec.  294,  the  Secretary  stated 
that  the  lapse  of  two  years  after  the  issue  of 
the  receiver's  receipt  "will  bar  a  contest  or 
protest  based  upon  any  charge  whatsoever," 
save  where  the  proceeding  is  sustained  by 
some  special  statutory  provision. 

The  defendants  now  call  that  construction 
in  question.  But  we  perceive  no  reason  for 
rejecting  or  disturbing  it  On  the  contrary, 
we  think  it  is  in  accord  with  the  natural  im- 
port of  the  words  of  the  statute  and  gives 
effect  to  the  evident  purpose  of  Congress. 
That  purpose  is  to  require  that  the  right  to 
a  patent  which  for  two  years  has  been  evi- 
denced by  a  receiver's  receipt,  and  at  the  end 
of  that  period  stands  unchallenged,  shall  be 
recognized  and  given  effect  by  the  issue  of 
the  patent  without  further  waiting  or  delay 
— and  thus  to  transfer  from  the  land  officers 
to  the  regular  judicial  tribunals  the  authori- 
ty to  deal  with  any  subsequent  controversy 
over  the  validity  of  the  entry,  as  would  be 
the  case  if  the  patent  were  issued  in  the  ab- 


sence of  the  statute.  See  Brown  v.  Hitch- 
cock, 173  U.  S.  473,  477, 19  Sup.  Ct.  485,  43  L. 
Ed.  772.  Of  course,  the  purpose  is  not  mere- 
ly to  enable  the  officers  to  issue  the  patent— 
for  which  they  have  other  express  authority 
— but  to  command  them  to  issue  it  in  the 
event  stated;  the  words  of  the  statute  being 
"the  entryman  shall  be  entitled  to  a  patent 
conveying  the  land  by  him  entered,  and  the 
same  shall  be  issued  to  him." 

[3]  It  Is  urged  that  the  pendency  In  the 
District  Court  of  the  suit  before  mentioned 
affords  a  sufficient  justification  for  withhold- 
ing the  patent  The  courts  below  held  other- 
wise, and  rightly  so,  as  we  think.  The  stat- 
ute contemplates  that  in  the  event  stated  the 
patent  shall  not  longer  be  withheld,  but  shall 
be  issued  promptly  to  the  end  that  the  entry- 
man  shall  have  the  advantages  and  protec- 
tion which  go  with  it  In  other  words,  it  is 
intended  that  he  shall  he  clothed  with  the 
legal  title  instead  of  an  equitable  title  only, 
shall  have  a  patent  instead  of  a  receiver's 


receipt,  and  *shall  have  the  benefit  of  the  pre- 
sumptions which  are  available  to  other  pat- 
entees when  their  rights  are  called  in  ques- 
tion. But  for  this  the  statute  would  be  with- 
out any  real  purpose  or  effect. 
Judgment  affirmed. 


(in  U.  8.  IM) 

Ex  parte  RIDDLE. 

(Argued  Feb.  28  and  March  1,  1921.   Decided 

Biarch  21.  1921.) 

No.  27. 

1.  Maadamus  ^=942,  53— Does  aet  lie  to  re- 
view denial  of  motion  to  amend  record  or 
set  aside  Judgment. 

Where  the  record  failed  to  show  that  the 
case  was  tried  by  a  jury  of  11  by  agreement, 
and  defendant's  motions  to  set  aside  the  judg- 
ment and  to  amend  the  record  to  snow  audi 
fact  were  denied,  he  might  have  saved  his  point 
by  an  exception  at  the  trial,  or  by  a  bill  of 
exceptions  to  the  denial  of  the  subsequent  mo- 
tion, and  then  have  brought  a  writ  of  error; 
but  mandamus  would  not  lie  to  correct  the 
judge's  condusion. 

2.  Mandamus  ^=»3(8),  26— Does  not  lie  when 
another  statutory  method  provided,  or  to  ro- 
verse  deoislon  of  reoord. 

Ordinarily  mandamus  cannot  be  used  when 
another  statutory  method  has  been  provided  for 
reviewing  the  action  below  or  to  reverse  a  de- 
cision of  record. 

3.  Mandamus  ^=s>  I— Extent  of  agreement  er 
dispute  as  to  facts  Immaterial  on  qaestioi 
of  rioht  to  remedy. 

The  extent  of  agreement  or  dispute  with  re- 
gard to  the  facts  is  not  controlling  on  the  ques- 
tion of  right  to  a  writ  of  mandamus. 
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Original  petition  by  D.  H.  Riddle  for  a 
writ  of  mandamus.  Rule  to  show  cause  dis- 
eharged,  and  writ  denied. 

See,  also,  41  Sup.  Gt  147. 

Messrs.  John  London,  of  Birmingham, 
Ala.,  and  Benjamin  Garter,  of  Washington, 
D.  G.,  for  petitioner. 

Mr.  Solicitor  General  Frierson,  and  Mr. 
Erie  Pettus,  of  Birmingham,  Ala.,  for  re- 
spondent 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Gourt 

The  petitioner  was  indicted  for  a  ylola- 
tion  of  section  216  of  the  Grlminal  Gode  of 
the  United  States  (Gomp.  St.  {  10386)  by 
a  use  of  the  mails  in  furtherance  of  a 
scheme  to  defraud.  This  is  a  felony,  section 
236  (Gomp.  St  {  10406),  and  therefore,  we 
assume,  must  be  tried  by  a  jury  of  twelve. 
The  petitioner  was  tried,  convicted  and  sen- 
tenced, the  record  stating  that  "to  try  this 
cause  come  a  jury  of  good  and  lawful  men 
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duly  impaneled,  sworn  and  ^charged  a  true 
verdict  to  render  according  to  the  law  and 
the  evidence."  During  the  term  the  peti- 
tioner filed  a  motion  setting  forth  that  as 
the  result  of  an  agreement  between  himself 
and  the  District  Attorney  the  case  was  tried 
before  a  jury  of  eleven,  and  asking  to  have 
the  record  corrected  to  show  the  fact 
There  was  also  another  motion  to  set  aside 
the  judgment  on  this  ground.  The  record 
recites  that  after  hearing  the  evidence  and 
argument  the  Gourt  being  of  opinion  that 
the  record  is  as  it  should  be,  and  does  not 
need  amendment,  denies  the  motion,  and 
similarly  denies  the  motion  to  set  aside  the 
judgment  The  record  discloses  exceptions 
to  both  orders  but  sets  forth  no  grounds. 
No  exception  to  the  jury  seems  to  have 
been  taken  nor  does  the  fact  alleged  or  the 
exclusion  of  any  evidence  competent  to 
prove  it  appear  of  record  in  any  form. 

[1-3]  The  petitioner  now  comes  here  ask- 
ing for  a  mandamus  to  correct  the  judge's 
conclusion  and  setting  forth  evidence  offered 
in  support  of  his  motion  that  was  rejected 
and  that  he  says  should  have  been  received. 
He  might  have  saved  the  point  by  an  ex- 
ception at  the  trial  or  by  a  bill  of  exceptions 
to  the  denial  of  his  subsequent  motion, 
setting  forth  whatever  facts  or  offers  of 
proof  were  material,  and  then  have  brought 
a  writ  of  error.  Nalle  v.  Oyster,  230  U. 
S.  166.  177,  33  Sup.  Gt  1043,  67  L.  Dd. 
1439.  In  such  cases  mandamus  does  not 
lie.  Ordinarily,  at  least,  it  is  not  to  be 
used  when  another  statutory  method  has 
been  provided  for  reviewing  the  action  be- 
low, or  to  reverse  a  decision  of  record.  Bx 
parte  Morgan,  114  U.  S.  174,  6  Sup.  Gt  826, 
29  L.  Ed.  136;    Ex  parte  Park  Square  Au- 


tomobUe  Station,  244  U.  S.  412,  414,  37  Sup. 
Gt  732,  61  L.  Ed.  1231.  In  this  case  the 
facts  were  more  or  less  clearly  admitted  at 
the  argument  but  the  record  does  not  es- 
tablish them  and  the  extent  of  agreement  or 
dispute  with  regard  to  them  does  not  change 
the  remedy  to  be  sought. 

Rule  to  show  cause  discharged. 

Writ  denied. 


(255  U.  B.  462) 

HOLLIS  et  al.  v.  KUTZ  et  al. 

(Argued  March  2,  1921.     Decided  March  21, 

1921.) 

No.  397. 

1.  Gas  ^=>I4(I)— Application  to  commission  to 
review  gas  ratei  decision  not  condition  pre- 
cedent to  suit  to  set  it  aside. 

The  filing  of  a  complaint  with  the  Public 
Utilities  Gommission  of  the  District  of  Golum- 
bia,  asking  it  to  review  a  decision  reached  aft- 
er a  public  hearing  fixing  gas  rates,  is  not  a 
condition  precedent  to  the  filing  of  a  bill,  under 
Act  March  4,  1913,  |  8,  par.  64,  to  have  the 
decision  declared  void. 

2.  Gas  €=»i4(i)— Party  suing  to  set  aside  de- 
olslon  fixing  rates  need  not  have  appeared 
before  the  oom mission. 

Under  Act  March  4,  1913,  {  8,  par.  64,  au- 
thorizing any  person  dissatisfied  with  any  order 
or  decision  of  the  Public  Utilities  Gommission 
of  the  District  of  Golumbia  to  bring  a  pro- 
ceeding in  equity  to  racate  or  set  aside  the 
decision  or  order,  the  plaintiffs  in  an  equity  pro- 
ceeding to  set  aside  orders  fixing  gas  rates  need 
not  have  appeared  in  the  original  hearing  be- 
fore the  commission  on  the  rate,  when  they  ask 
a  decree  that  the  orders  be  declared  void  as  a 
matter  of  law  for  violation  of  their  constitution- 
al rights,  as  they  are  equally  parties  to  the 
order  whether  they  argued  the  case  to  the 
commission  or  not 


3.  Gas  ^=914(1)— Government  can  condition 
establishment  of  gas  works  on  furnishing  of 
Its  needs  at  any  prloe  it  ohooses,  though  price 
to  others  It  thereby  enhanced. 

The  goverfiment  may  make  it  a  condition 
of  allowing  the  establishment  of  gas  works  in 
the  District  of  Golumbia  that  its  needs  and 
those  of  the  District  be  satisfied  at  any  price 
that  it  may  fix,  and  others  choosing  to  take 
gas  must  submit  to  such  enhancement  of  price 
as  is  assignable  to  the  government's  demands. 

4.  Gas  ^s>  14 (I)— Consumers  cannot  oomplain 
that  they  are  not  placed  on  equality  with  gov- 
ernment. 

Whether  or  not  the  Public  Utilities  Gom- 
mission of  the  District  of  Golumbia  under  Act 
March  4,  1913,  {  8,  has  power  to  raise  the 
price  of  gas  to  the  government  above  the 
statutory  rate,  other  consumers  have  no  right 
to  complain  that  they  were  not  treated  by  the 
commission  on  an  equality  with  the  government. 


For  other  oaaet  see  same  topic  and  KBY-NUMBBR  in  ell  Key-Numbvred  Difcvsts  and  Indexi 
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Appeal  from  tbe  Court  of  Appeals  of  the 
District  of  Columbia. 

Bill  in  equity  by  William  HoUis  and  an- 
other against  Cbarles  W.  Kutz,  Chairman, 
anfl  others,  Commissioners  of  the  District  of 
Columbia,  and  as  such  constituting  the  Public 
Utilities  Commission  of  the  District  of  Co- 
lumbia, and  another.  A  decree  dismissing 
the  bill  was  affirmed  by  the  Court  of  Appeals 
of  the  District  of  Columbia  (49  App.  D.  C. 
301,  265  Fed.  451),  and  plaintiffs  appeal.  Af- 
firmed. 

Mr.  Roscoe  F.  Walter,  of  Washington,  D. 
C,  for  appellants. 

*Mr.  F.  H.  Stephens,  of  Washington,  D.  C, 
for  appellee  Public  Utilities  Commission. 

Mr.  Benjamin  S.  Minor,  of  Washington,  D. 
C,  for  appellee  Washington  Gaslight  Co. 

Mr.  Justice  HOLMES  delivered  the  opinion 
of  the  Court 

This  is  a  bill  in  equity  brought  by  private 
consumers  of  gas  to  have  two  orders  of  the 
I'ublic  Utilities  Commission  that  increase  the 
rate  for  gas  to  private  consumers  declared 
void.  The  first  order.  No.  254,  March  15, 
1918,  raised  the  rate  from  75  cents  per  thou- 
sand feet  to  90  cents.  The  second,  No.  314, 
March  15,  1919,  raised  it  to  not  exceeding  95 
cents;  the  orders  being  made  under  the  au- 
thority of  the  Act  of  March  4,  1913,  c.  150,  § 
8,  37  Stat.  938,  974,  et  seq.,  establishing  the 
Public  Utilities  Commission  of  the  District  of 
Columbia  and  fixing  its  powers.  The  bill 
and  the  appeal  to  this  Court  are  said  to  be 
based  upon  paragraph  64,  of  section  8,  37 
Stat.  988.  It  is  alleged  that  the  orders  vio- 
late the  plaintiffs*  constitutional  rights  be- 
cause the  rate  to  be  charged  to  the  United 
states  and  to  the  District  remains  the 
statutory  rate  of  70  cents,  and  to  certain 
other  takers  still  less,  and  that  if  the  United 
States  and  District  had  paid  90  cents  for  the 
year  1918  the  Gas  Company  would  have  re- 
ceived a  return  of  about  six  per  cent  It  is 
said  that  the  difference  is  an  unlawful  dis- 
crimination and  that  the  plaintiffs  are  re- 
quired to  make  up  the  loss  incurred  by  fur- 
nishing the  gas  to  the  Government  and  the 
District  at  less  than  cost  The  bill  was  dis- 
missed by  the  Supreme  Court  for  want  of 
equity  and  because  not  filed  within  one  hun- 
dred and  twenty  days  after  the  entry  of  the 
order  of  March  15,  1918,  as  required  by  sec- 
tion 8,  par.  65.  The  Court  of  Appeals  af- 
firmed the  decree  on  the  different  ground  that 

*a  formal  complaint  and  hearing  before  the 
Commission  were  a  condition  of  the  right  to 
sue  in  the  courts.  The  provision  in  para- 
graph 67  for  the  transmission  of  any  new  evi- 


dence taken  in  the  suit  to  the  Commission 
for  its  further  consideration,  and  other  de- 
tails, were  thought  to  indicate  that  the  suit 
was  in  the  nature  of  an  appeaL 

[1 , 2]  We  are  unable  to  agree  with  the  opin- 
ion of  the  Court  of  Appeals.  Assuming  that 
the  bill  is  based  upon  the  statute  the  lan- 
guage of  paragraph  64  Is  that  any  person  in- 
terested and  dissatisfied  with  any  order  fix- 
ing any  rate  may  commence  a  proceeding  in 
equity.  We  do  not  perceive  any  advantage 
In  requiring  a  party  to  file  a  complaint  ask- 
ing the  Commission  to  review  a  decision  Just 
reached  by  it  after  a  public  hearing,  nor  do 
we  see  such  a  requirement  in  the  statute.  On 
the  other  hand  we  see  no  requirement  that 
the  plaintiffs  in  equity  should  have  appeared 
in  the  original  hearing  upon  the  rate.  They 
are  parties  to  the  order  equally  whether  they 
saw  fit  to  argue  the  case  to  the  Commission 
or  not,  and  when  they  stand  upon  supposed 
constitutional  rights  there  seems  to  be  no 
necessity  of  raising  the  point  until  they  get 
into  Court  This  suit  Is  not  for  a  revision 
of  details  but  for  a  decree  that  the  orders 
are  void  as  matter  of  law.  That  by  reason 
of  their  pecuniary  interest  the  plaintiffs  are 
persons  interested  within  the  statute,  may  be 
assumed  for  the  purposes  of  decision.  In- 
terstate Commerce  Commission  v.  Diffen- 
baugh,  222  U.  S.  42,  49,  32  Sup.  Ct.  22,  56  U 
Ed.  83;  Same  Case,  F.  H.  Peavey  &  Co.  v. 
Union  Pacific  R.  Co.  (C.  C.)  176  Fed.  409,  416^ 
417.  See  Detroit  &  Mackinac  By.  Cc,  ▼. 
Michigan  Ry.  Commission,  235  U.  S.  402,  35 
Sup.  Ct  126,  59  L.  Ed.  288. 

[3,4]  On  the  merits  however  there  is  no 
doubt  that  the  decree  was  right  We  do  not 
wish  to  belittle  the  claim  of  a  taker  of  what 
for  the  time  has  become  pretty  nearly  a  ne- 
cessity to  equal  treatment  while  gas  is  fur- 
nished to  the  public.  But  the  notion  that  the 
(lovernmeut  cannot  make  it  a  condition  of 
allowing  the  establishment  of  gas  works  that 
its  needs  and  the  needs  of  its  instrument  the 

•45S 

District  shall  be  ^satisfied  at  any  price  that 
it  may  fix  strikes  us  ns  needing  no  answer. 
The  plaintiffs  are  under  no  legal  obligation 
to  take  gas  nor  is  the  Government  bound  to 
allow  it  to  be  furnished.  If  they  choose  to 
take  it  the  plaintiffs  must  submit  to  such  en- 
hancement of  price,  if  any,  as  is  assignable 
to  the  Government's  demands.  We  do  not 
consider  whether  the  Commission  has  power 
to  raise  the  price  to  the  excepted  class  be- 
cause, even  if  it  has,  the  plaintiffs  have  no 
right  to  require  equality  with  the  Government 
and  they  have  no  other  ground  upon  whidi 
to  found  their  supposed  rlfitht 
Decree  afilrmed. 


1020)        QUONG  HAM  WAH  00.  v.  INDUSTRIAL  AOOIDENT  OOMMISSION 

(41  8up.Ct.) 
<256  U.  8.   445)  ^447 

aUONG    HAM    WAH    CO.   v.    INDUSTRIAL 
ACCIDENT   COMMISSION   OF 
CALIFORNIA  et  al. 


878 


<Argued  March  9,  1921.    Decided  Biarch  21, 

1921.) 

No.  688. 

4.  Courts  ^=»394 (3)— Supreme  Conrt  eaniot 
review  elate  oourt'e  oonstniotioi  of  state 
statute. 

The  Supreme  Court  is  without  authority  to 
review  and  revise  the  construction  affixed  to 
a  state  statute  as  to  a  state  matter  by  the  court 
of  last  resort  of  the  state. 

2.  Courts  ^=s>394(3)— Statute  having  beeu  oou- 
strued  In  harmony  with  Constitution,  eon- 
tention  that  it  Is  unoonstltutlonal  Is  frivo- 
lous. 

Workmen's  Compensation  Act  of  California, 
I  58,  giving  the  Industrial  Accident  Commis- 
sion Jurisdiction  of  injuries  suffered  outside 
the  state  where  the  injured  employee  was  a 
resident  of  the  state  and  the  contract  of  hire 
was  made  in  the  state,  having  been  construed 
by  the  California  Supreme  Court  as  applying 
to  citizens  of  other  states  as  well  as  citizens 
of  California,  the  contention  that  it  grants  to 
citizens  of  California  privileges  denied  citizens 
of  other  states,  contrary  to  Const  U.  S.  art. 
4,  f  2,  is  frivolous,  and  will  not  support  a  writ 
of  error  where  there  is  no  other  ground  of  ju- 
risdiction. 

3.  Courts  ^=>394 (3)— Supreme  Court  cannot 
disregard  state  court's  construction  of  stat- 
ute in  order  to  hold  It  unconstitutional. 

The  Supreme  Court  cannot  disregard  the 
construction  placed  on  a  state  statute  by  the 
state  Supreme  Court  for  the  purpose  of  holding 
the  statute  void  for  repugnancy  to  the  Consti- 
tution, where  the  statute  as  construed  by  the 
etate  court  is  valid. 

In  Error  to  the  Supreme  Court  of  the  State 
-of  California. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  of  California  by  Owe  Ming  against 
the  Quong  Ham  Wah  Company.  Compensa- 
tion was  awarded  by  the  Industrial  Accident 
-Commission  of  the  state  of  California  and 
the  award  affirmed  by  the  Supreme  Court 
(192  Pac.  1021),  and  the  employer  brings  er- 
ror. Writ  of  error  dismissed  for  want  of 
jurisdiction. 

Mr.  Warren  Gregory,  of  San  Francisco, 
XM^  for  plaintiff  in  error. 
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•Mr.  Warren  H.  Pillsbury,  of  San  BYandsco, 
Cai.,  for  defendants  in  error. 

Mr.  Chief  Justice  WHITE  delivered  the 
•opinion  of  the  Court 

The  Quong  Ham  Wah  Company  is  engaged 
in  the  business  of  supplying  to  canneries  in 


California  and  else^where  the  labor  required 
by  them  to  carry  on  their  canning  operations. 
The  company  in  1918  hired  in  the  city  of 
San  Francisco  one  Owe  Ming,  a  resident  oi 
California,  under  an  agreement  that  he  wat» 
to  work  as  its  employee  at  the  cannery  of  the 
Alaska  Packers'  Association  at  Cook's  Inlet, 
Alaska,  during  the  canning  season,  and  that 
upon  his  return  to  San  Francisco  he  would 
be  paid  off  by  the  Quong  Ham  Wah  Company 
'and  his  employment  terminated. 

While  working  at  the  cannery  Owe  Ming 
sustained  an  injury  resulting  in  a  permanent 
disability,  for  which  on  returning  to  San 
Francisco  he  petitioned  the  Industrial  Acci- 
dent Commission  of  California  for  the  allow- 
ance of  compensation  under  Workmen's  Com- 
pensation Act  (St  1917,  p.  870)  I  68  of  which 
provides: 

"The  Commission  shall  have  jurisdiction  over 
all  controversies  arising  out  of  injuries  suffered 
without  the  territorial  limits  of  this  state  in 
those  eases  where  the  injured  employee  is  a 
resident  of  this  state  at  the  time  of  the  injury 
and  the  contract  of  hire  was  made  in  this  state, 
and  any  such  employee  or  his  dependents  shall 
be  entitled  to  the  compensation  or  death  bene- 
fits provided  by  this  act' 


»f 


The  Alaska  Packers'  Association  was 
joined  with  the  Quong  Ham  Wah  Company 
as  defendant  in  the  proceedings  before  the 
Commission,  which  culminated  In  a  joint  and 
several  award  against  the  said  defendants. 
Thereafter  the  Quong  Ham  Wah  Company 
filed  with  the  Commission  a  petition  for  re- 
hearing, asserting  among  other  things,  that 
the  Conmiission  was  without  jurisdiction  to 
award  compensation  for  injuries  occurring 
outside  the  territorial  limits  of  the  state  of 
California,  except  as  provided  in  section  58 
of  the  Compensation  Act,  and  that  that  sec- 
tion was  void  as  repugnant  to  article  4,  i  2, 
of  the  Constitution  of  the  United  States,  be- 
cause it  granted  to  citizens  of  California  the 
privilege  of  recovering  for  injuries  sustained 
outside  the  state  in  the  course  of  employ- 
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ments  ^contracted  for  within  the  state,  while 
at  the  same  time  denying  that  privilege  to 
citizens  of  other  states.  The  rehearing  was 
refused  by  the  Commission. 

The  company  thereupon  applied  to  the  Su- 
preme Ck)urt  for  a  writ  of  certiorari,  which 
was  allowed,  and  that  court  concluding  that 
section  58  discriminated  against  nonresidents 
as  alleged  and  was  consequently  repugnant 
to  the  Constitution  of  the  United  States  and 
void,  decided  that  the  (3onunlsslon  was  with- 
out jurisdiction  and  annulled  its  award.  Up- 
on a  rehearing,  however,  this  view  was  re- 
tracted, and  the  court  concluded  that  the 
effect  of  the  constitutional  provision  relied 
upon  was,  not  to  render  void  the  provisions 
of  section  68  for  discrimination  against  non- 
residents,, but  to  lead  to  or  cause  a  construo- 
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tlon  of  that  section  which  would  Indnde  dtl- 
zens  of  other  states,  and  therefore  avoid  all 
question  as  to  the  discrimination  relied  upon. 
The  court  consequently  held  that  '*the  stat- 
ute itself  is  valid  and  may  be  made  to  apply 
uniformly  to  citizens  of  California  and  the 
citizens  of  the  other  states,"  and,  giving 
effect  to  this  interpretation,  affirmed  the  ac- 
tion of  the  Commission. 

[1,  2]  To  reverse  the  judgment  so  rendered 
this  writ  of  error  Is  prosecuted.  All  the  as- 
signments and  contentions  made  rest  in  their 
last  analysis  upon  the  assumption  that,  de- 
spite the  construction  of  the  statute  made  by 
the  court  below,  it  still  must  be  here  treated 
as  repugnant  to  the  Constitution  because  oper- 
ating the  discrimination  originally  complained 
of.  But  it  is  elementary  that  this  court  is 
without  authority  to  review  and  revise  the 
construction  affixed  to  a  state  statute  as  to  a 
state  matter  by  the  court  of  last  resort  of  the 
state.  Commercial  Bank  v.  Buckingham,  5 
How.  817,  342, 12  L.  Ed.  169;  Johnson  v.  New 
York  Life  Insurance  Co.,  187  U.  S.  491,  496, 
23  Sup.  Ct  194,  47  L.  Ed.  273 ;  Ross  v.  Ore- 
gon, 227  U.  S.  150,  162,  33  Sup.  Ct.  220,  67  L. 
Ed.  458,  Ann.  Cas.  1914C,  224;  Ireland  v. 
Woods,  246  U.  S.  823,  830,  88  Sup.  Ot  319,  62 
L.  Ed.  745;  Stadelman  v.  Miner,  246  17.  S. 
544,  88  Sup.  Ct.  859,  62  L.  Ed.  875;  Erie  R. 
R.  Co.  V.  Hamilton,  248  U.  S.  369,  871,  872, 
39  Sup.  Ct.  95,  63  L.  Ed.  807.  It  is  hence  ob- 
vious that  the  proposition  upon  which  alone 
Jurisdiction   to  entertain   the   writ  can  be 


based  ^is  so  wanting  in  foundatl<m  as  to  be- 
frivolous,  and  therefore  to  impose  upon  us- 
the  duty  to  dismiss  the  cause  for  want  of 
power  to  entertain  it  Farrell  v.  O'Brien,  199* 
U.  S.  89,  100,  25  Sup.  Ct  727.  50  L.  Ed.  101 ; 
Goodrich  v.  Ferris,  214  U.  S.  71,  79,  29  Sup. 
Ct  580,  63  L.  Ed.  914 ;  Toop  v.  Ulysses  Land; 
Co.,  237  U.  S.  580.  583,  85  Sup.  Ct.  739.  59  L. 
Ed.  1127;  Sugarman  v.  United  States,  249  U. 
S.  182,  184,  39  Sup.  Ct.  191,  63  L.  Ed.  550; 
Berkraan  v.  United  States,  250  U.  S.  114, 118.. 
39  Sup.  Ct  411,  63  L.  Ed.  877;  Piedmont 
Power  ft  Light  Co.  v.  Town  of  Graham,  253- 
U.  S.  193,  40  Sup.  Ct  453,  64  L.  Ed.  855. 

[3]  True  it  is  elaborately  argued  that  the 
court  below  erred  In  supposing  that  the  stat- 
ute was  susceptible  of  the  construction  which, 
it  affixed  to  it  and  that,  instead  of  adopting 
that  construction,  its  duty  was  to  hold  the 
statute  void  for  repugnancy  to  the  Constitn^ 
tlon  on  the  grounds  which  were  urged.  But 
this  in  a  different  form  of  statement  but  dis- 
putes the  correctness  of  the  constructicHi  af- 
fixed by  the  court  below  to  the  state  statute^, 
and  assumes  that  that  construction  is  here 
susceptible  of  being  disregarded  upon  the 
theory  of  the  existence  of  the  discrimination, 
contended  for  when,  if  the  meaning  affixed, 
to  the  statute  by  the  court  below  be  accepted,, 
every  basis  for  such  contended  discrimination, 
disappears.  It  follows  that  the  argument 
but  accentuates  the  frivolous  character  of  the 
federal  question  relied  upon. 

Dismissed  for  want  of  Jurisdiction. 


MEMORANDUM  DECISIONS 

Disposed  of  at  October  Term,  1920 


i2»  T7.   8.  B84) 

No.  — ,  original.  Ez  parte.  In  the  matter 
of  William  BRADLEY  et  al.,  petitioners. 
March  7,  1921.  Motion  for  leave  to  file  peti- 
tion for  a  writ  of  certiorari  herein  denied. 


(266  U.  S.  664) 

No.  — ,  original.  (Ez  parte  In  the  matter 
of)  The  EGRY  REGISTER  COMPANY,  peti- 
tioner. March  7,  1921.  Motion  for  leave  to 
file  petition  in  contempt  herein  denied. 


(256  U.  8.  664) 

No.  389.  Cornelius  C.  WATTS  et  al.,  peti- 
tioners, V.  ELY  REAL  ESTATE  &  INVEST- 
MENT COMPANY.  March  7,  1921.  For  opin- 
ion below,  see  262  Fed.  721.  Mr.  Hartwell  P. 
Heath,  of  New  York  City,  for  petitioners.  Mo- 
tion to  dismiss  the  petition  for  writ  of  certi- 
orari in  this  case  for  want  of  prosecution 
granted. 


(ZS6  T7.  8.  662> 

No.  422.  Henri  Eunice  Moncravie  VAN 
TINE,  now  Harrison,  et  al.,  appellants,  v. 
Luella  MONCRAVIE.  March  7,  1921.  Ap- 
peal from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit.  For  opinion 
below,  see  264  Fed.  776.    Messrs.  T.  J.  Leahy 

and  C.  S.  Macdonald,  both  of  Pawhuska,  Okl.,. 
for  appellants.  Mr.  Alfred  M.  Jadcson,  of 
Winfield,  Kan.,  for  respondent. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  (1)  Hull  ▼. 
Burr,  234  U.  S.  712,  720.  34  Sup.  Ct.  892,  58* 
L.  Ed.  1557;  Roman  Catholic  St.  Anthony's 
Church  V.  Pennsylvania  R.  R.  Co.,  237  U.  8. 
575,  577,  35  Sup.  Ct.  729,  69  L.  Ed.  1119;  Del- 
aware, Lackawanna  &  Western  R.  R.  Co.  ▼. 

Yurkonis,  238  U.  S.  439,  444,  35  Sup.  Ct  902,. 
59  L.  Ed.  1397;    (2)   Spencer  v.  Duplan  Silk 

Co.,  191  U.  S.  526,  530,  24  Sup.  Ct  174,  4& 
L.  Ed.  287;  Devine  y.  Los  Angeles,  202  U. 
S.  313,  333,  26  Sup.  Ct  652.  60  L.  Bd.  1046; 


1920)  MEMORANDUM  DECISIONS 

(41 8up.Ct.) 

^huIthiB  T.  McDongiO,  225  U.  S.  561,  669,  32 
:Sup.  Ct  704,  66  L.  Ed.  1205;  Merriam  Go.  v. 
Syndicate  Publishing  Ck>.,  237  U.  S.  618,  36 
:Sup.  Ct  708,  69  L.  Ed.  1148. 
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(256  U.  8.  663) 

No.  429.  Alice  HARN  and  W.  F.  Harn, 
j)laintiff8  in  error,  ▼.  INTERSTATE  BUILD- 
ING &  LOAN  COMPANY  et  aL  March  7* 
1921.  In  error  to  the  Supreme  Court  of  the 
State  of  Ol^lahoma.  For  opinion  below,  see 
77  Okl.  266,  188  Pac.  343.  Alice  Ham  and 
Mr.  W.  F.  Ham,  of  Oklahoma  City,  OkL,  for 
•plaintiffs  in  error. 

PER  CURIAM.  Dismissed  for  want  of  jn- 
risdiction  upon  the  authority  of  section  237 
•of  the  Judicial  -  Code,  as  amended  by  the  act 

of  September  6,  1916,  c.  448,  i  2,  89  Stat.  726 
(Comp.  St  i  1214.) 


(256  U.  8.  667) 

No.  619.  Hulett  C.  MERRITT,  petitioner, 
V.  The  UNITED  STATES  of  America.  March 
'7,  1921.  For  opinion  below,  see  264  Fed.  870. 
See,  also,  41  Sup.  Ct.  376,  265  U.  S.  579,  65  L. 
Ed.  — .  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  granted,  the  transcript 
•of  record  heretofore  filed  as  an  exhibit  to  the 
:j>ctition  to  stand  as  a  return  to  the  writ. 


(86  T7.  0.  668) 
No.  666.  The  NASHVILLE,  CHATTANOO- 
GA &  ST.  LOUIS  RAILWAY,  petitioner  ▼. 
The  UNITED  STATES  of  America.  Mardi  7, 
1921.  For  opinion  below,  see  269  Fed.  851. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied. 


*(256  U.  8.  67») 

No.  519.  Hulett  C.  MERRITT,  petitioner,  ▼. 
The  UNITED  STATES  of  America.  March 
T,  1921.  On  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
^Circuit  For  opinion  below,  see  264  Fed.  870. 
See,  also,  41  Sup.  Ct  375,  255  U.  S.  567,  65 
L.  Ed.  — .  Reversed,  on  confession  of  error 
U>y  Mr.  Solicitor  General  Frierson;  and  cause 
remanded  to  the  District  Court  of  the  United 
:States  for  the  Southern  District  of  California 
ior  further  proceedings. 


-(256  U.  8.  668) 

No.  612.  UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY  et  al.,  plaintiffs  in 
error,  V.  TRAVELERS'  INSURANCE  MA- 
€HINE    COMPANY.     March   7,    1921.      For 

•opinion  below,  see  188  Ky.  841,  224  S.  W.  496. 
See,  also,  41  Sup.  Ct  216,  254  U.  S.  658,  65 
L.  Ed.  — .    In  error  to  the  Court  of  Appeals 

•H>f  the  State  of  Kentucky. 

PER    CURIAM.      Dismissed    for    want    of 

jurisdiction  upon  the  authority  of  section  237 

•  of  the  Judicial  Code,  as  amended  by  the  act  of 

September  6,  1916,  c  448,  i  2,  89  Stat  726 

(Comp.  St  i  1214). 


(266  U.  8.  664) 

No.  620.  ILLINOIS  CENTRAL  RAILROAD 
COMPANY,  plaintiff  in  error,  v.  C.  B.  JOHN- 
SON. March  7,  1921.  For  opinion  below, 
see  87  South.  866.  See,  also,  41  Sup.  Ct 
218,  254  U.  S.  664,  66  L.  Ed.  — .  In  error  to 
the  Supreme  Court  of  the  State  of  Alabama. 

PER  CURIAM.    Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
^the  Judicial  Code,  as  amended  by  the  act  of 
September  6,  1916,  c.  448»  {  2,  39  Stat  726 
(Comp.  St  §  1^4). 


(266  U.  8.  668) 

No.  678.  Louise  Marie  Bailey  SHANNON 
et  al.,  heirs,  etc.,  et  al.,  petitioners,  ▼.  GULF 
PRODUCTION  COMPANY  et  al.,  etc.  March 
7,  1921.  For  opinion  below,  see  Dolbear  ▼. 
Gulf  Production  Co.,  268  Fed.  737.  Petitioa 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
denied. 


(266  U.  8.  970) 
No.  682.  lirs.  Julia  A.  WHITEHEAD,  peti- 
tioner, Y.  RAILWAY  MAIL  ASSOCIATION. 
March  7,  1921.  For  opinion  below,  see  269 
Fed.  25.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied. 


No.  694.  RAILROAD  COMMISSION  of 
WISCONSIN  et  aL,  appellants,  ▼.  CTEilCACK), 
BURLINGTON  ft  QUINCY  RAILROAD 
COBIPANY.  Biarch  7,  1921.  Substitution  as 
two  of  the  appellants,  William  J.  Morgan,  pres- 
ent attorney  general  of  the  State  of  Wisconsin, 
and  George  B.  Clementoon,  present  district  at- 
torney of  Grant  County,  State  of  Wisconsin, 
in  pttLce  of  John  J.  Blaine  and  Frank  C.  Mey- 
er, former  attorney  general  and  district  at- 
torney, respectively,  ordered,  on  motion  of  Mr. 
Bruce  Soott  for  the  appellee. 


(86  U.  8.  670) 
No.  696.  George  A.  CALLICOTTE,  petition- 
er, ▼.  CHICAGO,  ROCK  ISLAND  &  PACIF- 
IC RAILWAY  CJOMPANY.  March  7,  1921. 
For  opinion  below,  see  267  Fed.  799.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit denied. 


(256  U.  8.  670) 
No.  697.  G.  A.  BARNETT,  petitioner,  ▼. 
Roland  R.  CONKLIN.  March  7,  1921.  For 
opinion  below,  see  268  Fed.  177.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit 
denied. 

(266  U.  8.  670) 
No.  701.  Carl  H.  WRIGHT,  petitioner,  v. 
INTERr-URBAN  RAILWAY  COMPANY. 
March  7,  1921.  For  opinion  below,  see  179 
N.  W.  877.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Iowa 
denied. 


(266  U.  8.  671) 

No.  703.  BATES  COUNTY,  MISSOURI  et 
al.,  petitioners,  ▼.  A.  V.  WILLS  et  al.,  part- 
ners, etc.  March  7,  1921.  For  opinion  be- 
low, see  269  Fed.  734.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied. 
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(265  T7.  8.  671) 

No.  704.  The  NEW  YORK  CENTRAL 
RAILROAD  COMPANY,  petitioner,  ▼.  Per- 
fetti  COSMO.  March  7,  1921.  For  opinion 
below,  see  184  N.  Y.  Supp.  915.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court, 
Appellate  Division,  Third  Judicial  Department, 
of  the  State  of  New  York,  denied. 


i265  U.  8.  S71) 

No.  705.  The  NATIONAL  ORDER  of  the 
DAUGHTERS  of  ISABELLA,  petitioner,  ▼. 
NATIONAL  CIRCLE.  DAUGHTERS  of  IS- 
ABELLA. March  7.  1921.  For  opinion  be- 
low, see  270  Fed.  723.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied. 


(2S6  U.  8.  671) 

No.  715.  HAMILTON  INVESTMENT  COM- 
PANY et  al.,  petitioners,  ▼.  Otto  BOLLMAN. 
March  7,  1921.  For  opinion  below,  see  268 
Fed.  788.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  denied. 


(256  U.  8.  671) 

No.  717.  Samuel  J.  MASTERS  et  al.,  peti- 
tioners, V.  Charles  A.  HARTMANN  et  al. 
March  7,  1021.  For  opinion  below,  see  269 
Fed.  483.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia denied. 


(2S6  U.  8.  672) 

No.  719.  Max  WAGMAN,  petitioner,  ▼.  The 
UNITED  STATES  of  America.  March  7, 
1921.  For  opinion  below,  see  269  Fed.*  568. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied. 

(256  U.  8.  572) 

No.  721.  Clifford  D.  HOUK,  petitioner,  v. 
Charies  V.  WEDDELL  et  al.  March  7,  1921. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Co'Urt  of  Appeals  for  the  Sev- 
enth Circuit  denied. 


(266  U.  8.  672) 

No.  729.  CHURCHWARD  INTERNA- 
TIONAL STEEL  COMPANY,  petitioner,  v. 
BETHLEHEM  STEEL  COMPANY.  March  7, 
1921.  For  opinion  below,  see  268  Fed.  361. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied. 

(266  U.  8.  672) 

No.  733.  Cari  E.  SPICER,  as  Administra- 
tor, etc.,  petitioner,  v.  NEW  YORK  LIFE  IN- 
SURANCE COMPANY.  March  7,  1021.  For 
opinion  below,  see  268  Fed.  500.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit 
denied. 

(266  U.  8.  673) 

No.  738.  ST.  LOUIS-SAN  FILVNCISCO 
RAILWAY  COMPANY,  petitioner,  v.  Joseph 
S.  McINTYRE,  Administrator,  etc.  March  7, 
1921.  For  opinion  below,  see  227  S.  W.  1047. 
Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Missouri  denied. 


(266  T7.  8.  RS) 
No.  740.  The  CHESAPEAKE  &  OHIO 
RAILWAY  COMPANY,  petitioner,  ▼.  L.  N. 
ARRINGTON.  March  7,  1921.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of 
Appeala  of  Uie  State  of  Virginia  denied. 

(266  U.  B.  679) 
No.  203.  EVERGLADES  SUGAR  &  LAND 
COMPANY  et  aL,  plaintlffa  in  error,  ▼.  NA- 
POLEON B.  BROWARD  DRAINAGE  DIS- 
TRICT et  al.  March  8,  1921.  In  error  to  the 
Supreme  Court  of  the  State  of  Florida.  For 
opinion  below,  see  78  Fla.  276,  82  South.  815. 
Mr.  Clair  D.  Vallette,  of  Washington,  D.  C, 
for  plaintiffs  in  error.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  In  error. 


(256  U.  8.  679) 
No.  204.  David  M.  SIMPSON,  plaintiff  in 
error,  v.  The  BOARD  of  SUPERVISORS  of 
KOSSUTH  COUNTY,  IOWA,  et  al.  March  9, 
1921.  In  error  to  the  Supreme  (3ourt  of  the 
State  of  Iowa.  For  opinion  below,  see  186 
Iowa,  1034,  171  N.  W.  259.  Mr.  George  S. 
Wright,  of  Council  Bluffs.  Iowa,  for  plaintiff 
in  error.  Mr.  James  W.  Morse,  of  Estherville, 
Iowa,  for  defendants  in  error.  Dismissed  with 
costs,  pursuant  to  the  tenth  rule. 


(255  U.  8.  666) 
No.  651.  SOUTHERN  PAPER  COMPANY, 

Slaintiff  in  error,  v.  Stokes  V.  ROBERTSON, 
tatc  Revenue  Agent.  March  14,  1921.  In 
error  to  the  Supreme  Court  of  the  State  of 
Mississippi.  For  opinion  below,  see  85  South. 
139.  Messrs.  W.  A.  White  and  White  &  Ford, 
all  of  Gulfport,  Miss.,  for  plaintiff  in  error. 
Mr.  George  Butler,  of  Jackson,  Miss.  (Wells, 
May  &  Sanders,  of  Jackson,  Miss.,  of  coansel), 
for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237 
of  the  Judicial  Code,  as  amended  by  the  act  of 
September  6,  1916,  c.  448,  i  2,  89  Stat.  726 
(Comp.  St.  §  1214). 


(256  U.  8.  633) 

No.  700.  Charles  L.  KILLGORE,  petitioner, 
V.  H.  W.  SKINNER.  March  14,  1921.  For 
opinion  below,  see  269  Fed.  120.  Mr.  H.  M. 
Garwood,  of  Houston,  Tez.  (Kimbrough,  Un- 
derwood, Jackson  &  Simpson,  of  Amarillo,  Tex^ 
of  counsel),  for  petitioner.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied. 


(856  T7.  8.  874) 

No.  713.  PHOENIX  PORTLAND  CEMENT 
COMPANY,  petitioner,  v.  BALTIMORE  & 
OHIO  RAILROAD  COMPANY.  Mardi  14. 
1921.  For  opinion  below,  see  269  Fed.  138. 
Mr.  Wm.  Jay  Turner,  of  Philadelphia,  Pa., 
for  petitioner.  Mr.  H.  B.  Gill,  of  Philad^phia. 
Pa.,  for  respondent.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  (3ourt 
of  Appeals  for  the  Third  Circuit  denied. 


(2S5  U.  8.  6R> 

No.  718.  J.  A.  CALHOUN,  Sr.,  as  Adminis- 
trator, etc.,  petitioner,  v.  SOUTHERN  RAIL- 
WAY COMPANY.  Mar<di  14,  1921.  For 
opinion   below*   see   106   S.   EX   780.     M( 
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John  H..  Clifton,  L.  D.  Jenninsrs  and  A.  8.  Har- 
hjt  all  of  Sumter,  S.  C,  for  petitioner.  Messrs. 
fi.  R.  Prince  and  H.  O'B.  Cooper,  both  of 
Washington,  D.  C,  and  F.  G.  Tompkins,  of 
Columbia,  S.  C,  for  respondents.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  South  Carolina  denied. 


<2S6  U.  8.  674) 

No.  727.  FINKBINB  LUMBER  COMPA- 
NY, petitioner,  v.  GULF  &  SHIP  ISLAND 
RAILROAD  COMPANY.  March  14,  1921. 
For  opinion  below,  see  269  Fed.  983.  Mr.  W. 
A.  White,  of  Gulfport,  Miss.,  for  petitioner. 
Mr.  B.  B.  Eaton,  of  Gulfport,  Miss.,  for  re- 
■spondent.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied. 


<286  U.  8.  674) 

No.  784.  The  TEXAS  COMPANY,  petition- 
er, ▼.  The  COMMONWEALTH  of  VIRGINIA, 
March  14,  1921.  Messrs.  WiUcox,  Cooke  & 
Willcoz  and  Thomas  H.  Willcoz,  all  of  Nor- 
folk, Va.,  and  Herman  Blod^,  of  Brooklyn,  N. 
Y.,  for  petitioner.  Petition  for  a  writ  of  cer- 
tiorari to  the  Supreme  Court  of  Appeals  of  the 
State  of  Virginia  denied. 


<I66  U.  8.  667) 

No.  737.  INDUSTRIAL  ACCIDENT  COM- 
MISSION of  the  SUte  of  CALIFORNIA,  peti- 
tioner, ▼.  John  Barton  PAYNE,  as  Agent,  etc. 
(Los  Angeles  &  Salt  Lake  Railway  Company). 
March  14,  1921.  For  opinion  below,  see  195 
Pac.  81.    Petition  for  a  writ  of  certiorari  to 


the  District  Court  of  Appeal,  Second  Appellate 
District,  Division  2,  of  the  State  of  California, 
granted. 

"^^^  (266  U.  8.  874) 

No.  749.  JOSE  TAYAS'  SONS  COMPANY, 
petitioner,  ▼.  The  POMPEIAN  COMPANY. 
March  14,  1921.  For  opinion  below,  see  The 
Arpillao,  270  Fed.  426.  Mr.  D.  Roger  Englar, 
of  New  York  City,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  United  States  (Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit 
denied. 

(256  U.  8.  874) 
No.  754.  DUNDEE  PETROLEUM  COM- 
PANY, petitioner,  t.  R.  P.  CLAY.  March  14, 
1921.  For  opinion  below,  see  267  Fed.  145. 
Messrs.  W.  A.  Ledbetter  and  H.  L.  Stuart,  both 
of  Oklahoma  City,  OkL,  for  petitioner.  Messrs. 
F.  B.  Riddle,  of  Tulsa,  Okl.,  and  E.  G.  Mc- 
Adams,  of  Oklahoma  City,  Okl.,  for  respondent  ^ 
Petition  for  a  writ  of  certiorari  to  the  United 
States  CHrcuit  C>>urt  of  Appeals  for  the  Eighth 
Circuit  denied. 

(256  T7.  8.  676) 

No.  785.  CZARNIKOW  RIONDA  COM- 
PANY et  al.,  petitioners,  ▼.  BINGHAMTON 
STEAMSHIP  COMPANY  et  al.  March  14, 
1921.  For  opinion  below,  see  The  Bingham- 
ton,  271  Fed.  69.  Messrs.  John  G.  Milbum, 
T.  Catesby  Jones,  Geo.  Whitefield  Betts.  Jr., 
and  Robert  McLeod  Jackson,  all  of  New  xork 
City,  for  petitioners.  Messrs.  James  K.  Sym- 
mers,  of  New  York  CJity,  and  Edward  E.  Blod- 
gett,  of  Boston,  Mass.,  for  respondents.  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 
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<256  V.  8.  471) 

UNITED   STATES  V.  CORONADO   BEACH 

CO.  (two  oases). 

(Argued  March  1  and  2,  1921.    Decided 
March  28, 1021.) 

Nob.  524  and  525. 

1 .  Publlo  lands  ^s>223(  I )  —  Reservation  In 
Mexican  grant  held  not  to  authorize  taking 
without  oompensation. 

The  provision  of  the  Mexican  law  authoris- 
ing the  government  to  make  use  of  any  portion 
of  certain  land  for  public  purposes  does  not 
import  into  a  grant  under  that  law  a  reserva- 
tion of  the  right  to  take  the  land  from  the 
grantee  without  compensation,  so'  that  the 
United  States  did  not,  when  it  succeeded  to  the 
sovereignty  of  Mexico  over  those  lands,  ac- 
quire such  right. 

2.  Public  lands  «s>223(l)— State  title  to  tide 
lands  Is  subject  to  prior  IMexiean  grants. 

The  title  acquired  by  the  state  of  California 
to  the  tide  lands  within  its  borders  was  sub- 
ject to  prior  Mexican  grants  of  such  lands. 

3.  Publlo  lands  «=>2I3— Court  had  Jurisdiction 
after  statehood  to  determine  validity  of  prior 
Mexioan  grants,  and  determination  reiatee 
baok  to  grant  and  is  oonduslve. 

The  United  States  District  Court  had  ju- 
risdiction to  determine  the  extent  of  prior 
Mexican  grants  within  the  state  of  California 
after  that  state  was  admitted  into  the  Union, 
and  its  determination  that  such  grant  included 
tide  lands  relates  back  to  the  date  of  the 
grant  and  is  conclusive,  though  erroneous. 

4.  Publlo  lands  ^=5>i  17— Line  adopted  as  bound- 
ary for  patent  oannot  be  collaterally  Im- 
peached. 

The  line  adopted  as  the  deep  water  line 
by  the  United  States  for  the  purpose  of  making 
its  grant  cannot  thereafter  be  impeached  by 
the  United  States  by  showing  that  it  was  not 
surveyed  but  was  taken  from  the  coast  survey 
maps. 

5.  Public  lands  ^=»2I3— Direct  attack  on  decree 
confirming  Mexican  grant  held  too  late. 

A  bill  by  the  United  States  to  have  deter- 
mined the  rights  of  private  persons  in  a  cer- 
tain island  cannot  be  construed  as  a  direct 
attack  upon  the  decree  confirming  a  Mexican 
grant  to  the  island,  where  it  was  not  brought 
within  the  five  years  within  which  a  suit  to  an- 
nul a  patent  must  be  brought  under  Act  March 
3,  1891,  S  8  (Comp.  St.  §  5114),  since  that  act, 
though  in  terms  applying  only  to  suits  to  an- 
nul a  patent,  has  the  effect  of  giving  patent  va- 
lidity even  against  the  United  States. 

6.  Witnesses  €==>252— IVIaps  and  drawings  held 
admissible  to  Illustrate  opinion  of  value. 

In  proceedings  to  condemn  an  island,  maps 
or  drawings  showing  the  adaptability  of  the 
island  to  a  system  of  improvements  were  prop- 
erly admitted  for  the  purpose  of  illustrating  the 
opinion  of  the  witness  as  to  the  value  of  the 
property,  and  were  not  rendered  inadmissible 
because  such  improvements  were  speculative, 
and  not  commercially  practicable,  which  af- 
fected only  the  weight  of  the  opinion. 


7.  Eminent  domain  «s»3l8— Tide  lands  as  wel> 
as  uplands  held  condemned. 

Under  Act  July  27,  1917  (Comp.  St  1918, 
Comp.  St.  Ann.  Supp.  1919,  {  1867ddd),  au- 
thorizing the  government  to  take  the  whole  of 
an  island  and  providing  for  the  determination 
of  any  rights  private  parties  may  have  there- 
in, and  a  bill  for  determination  of  such  righta 
in  condemnation  which  followed  the  language 
of  the  act,  the  government  sought  to  condemn 
not  only  the  uplands,  but  also  the  tide  lands 
of  the  island  which  were  owned  by  private 
parties. 

In  Error  to  and  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  California. 

Suit  by  the  United  States  against  the  Ck>r- 
onado  Beach  Company  to  ascertain  the 
rights  of  defendant  in  a  certain  island  and 
to  condemn  the  island  for  public  purposes. 
After  a  decree  adjudging  defendant  to  hold 
title  to  the  entire  island,  the  case  was  trans- 
ferred to  the  law  side  and  the  value  assessed 
by  jury  and  judgment  entered,  and  the 
United  States  appeals  and  brings  error.  De- 
cree and  judgment  affirmed. 

For  opinion  below,  see  274  Fed.  230. 
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*Mr.  Assistant  Attorney  Cieneral  Gamett, 
for  the  United  States. 
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*Mr.  Peter  F.  Dunne,  of  San  Francisco, 
Cal.,  for  Coronado  Beach  Co. 

•485 

*Mr.  Justice  HIOLMBS  delivered  the  opinion 
of  the  Court 

These  cases  arise  out  of  it  proceeding 
brought  by  the  United  States  under  the  Act  of 
July  27,  1917,  c.  42,  40  Stat.  247  (Comp.  St. 
1918,  Comp.  St  Ann.  Supp.  1919,  §  1867ddd), 
for  the  double  purpose  of  ascertaining  the 
rights  of  private  parties  in  North  Island  in 
the  harbor  of  San  Diego,  California,  and  of 
condemning  the  whole  of  said  island  for  pub- 
lic purposes  after  the  value  of  such  rights 
has  been  fixed  and  paid  Into  Court.  The  pro- 
ceeding was  begun  by  a  bill  in  equity  against 
the  (^ronado  Beach  Company.  In  its  an- 
swer that  Company  alleged  title  to  the  whole 
island,  and  after  a  hearing  obtained  a  decree 
in  its  favor,  subject  to  the  question  of  the 
rights  of  the  United  States  brought  up  by 
the  appeal  in  No.  525.  The  case  then  was 
transferred  to  the  law  side,  the  value  of  the 
plaintifiP^s  island  was  assessed  by  a  Jur^',  and 
a  judgment  was  entered  that  upon  payment 
of  $5,000,000  into  Court  within  thirty  days 
the  United  States  might  have  a  final  order 
of  condemnation.  The  writ  of  error  in  524 
presents  the  questions  raised  in  this  stage  of 
the  case. 

[1]  The  title  of  the  Ck)ronado  Beach  Com- 
pany is  derived  from  a  Mexican  grant  of 
May  15,  1840,  to  one  Carillo,  a  Mexican  citi- 
zen, the  Company  having  succeeded  to  his 
rights.  At  this  point  it  Is  necessary  to  men- 
tion only  that  Carillo  is  given  the  right  to 
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•enclose  the  land  'Vithout  prejudice  to  the 
•crossings,  roads,  and  servitudes."  The  grant 
*was  under  a  law  of  August  18,  1824,  by  the 

•fifth  ^section  of  which — 


Ml 


'If,  for  the  defence  or  security  of  the  na- 
lion,  the  Federal  GoTemment  should  find  it 
•expedient  to  make  use  of  any  portion  of  these 
lands  for  the  purpose  of  constructing  ware- 
^houses,  arsenals,  or  other  public  edifices,  it 
may  do  so,  with  the  approbation  of  the  Gen- 
eral Ck>ngre88,  or  during  its  recess  with  that 
•of  the  Government  Ck>uncfl.*'  Hall,  Laws  of 
Mexico,  148,  {  492. 

The  United  States  interprets  this  as  a  res- 
•ervatlon  of  power  against  all  persons,  as  one 
•of  the  servitudes  to  which  the  CariUo  grant 
was  subject,  and  as  a  sovereign  right  to 
"Which  It  succeeded  when  the  land  became  ter- 
ritory of  the  United  States.  We  cannot  ac- 
cept so  broad  an  interpretation.  We  need 
not  repeat  the  discussion  In  Arguello  v. 
United  States,  18  How.  639,  16  L.  Ed.  478, 
wherein  It  was  laid  down  that  the  first  eiie;ht 
■sections  apply  wholly  to  colonists  and  for- 
eigners. The  decision  immediately  concem- 
•ed  the  fourth  section  of  the  law,  but  the 
l^round  for  the  construction  given  to  it  was 
that  the  others  obviously  were  limited  as 
stated  and  that  there  was  no  reason  for  giv- 
ing to  the  fourth  a  greater  scope.  Moreover 
the  second  section  states  that — 

''The  objects  of  this  law  are  those  national 
lands  which  are  neither  private  property  nor 
belong  to  any  corporation  or  pueblo  and  can 
therefore  be  colonized."  United  States  v. 
Yorba,  1  Wall.  412,  17  L.  Ed.  636. 

It  Is  hardly  credible  that  secdon  five 
should  have  been  intended  to  reserve  the 
right  to  displace  private  owners,  and  wholly 
incredible  that  it  reserves  the  right  to  do  so 
without  compensation,  especially  when  it  is 
noticed  that  by  the  law  of  April  6,  1830,  the 
value  of  lands  taken  for  fortification,  &c.,  is 
to  be  credited  to  the  States.  Camon  v. 
United  States.  171  U.  S.  277,  284,  286, 18  Sup. 
Gt  866,  43  L.  Ed.  163 ;  Hall,  Laws  of  Mexico, 
108,  i  291. 

The  more  serious  questions  arise  on  the 
writ  of  error  and  concern  primarily  the  ex- 
tent of  the  grant;  the  main  dispute  being 
whether  the  Company  owns  the  tide  lands  in 
front  of  the  upland  of  the  island.  Carillons 
petition  states  as  its  ground  that  he  is  in 
want  of  proper  land   for  the  breeding  of 
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^cattle  and  horses  and  asks  the  grant  for  a 
cattle  farm  of  the  island  or  peninsula  in 
question,  bounded  substantially  as  in  the 
subsequent  grant,  viz.:  on  the  north  by  the 
Estero  of  San  Diego  towards  the  town,  east 
liy  the  end  of  the  rancho  of  Don  Augustin 
Meliso,  south  by  the  sea,  and  west  by  the 
bay  or  anchorage  for  ships,  as  explained  by 
the  map  which  gucs  with  the  espedlente.  On 
April  20,  1852,  Billings  and  others  then  hold- 
ing the  title  petitioned  the  Ck)mmissloners  to 


settle  Private  Land  Claims,  appointed  under 
the  Act  of  March  8,  1861,  c.  41 ;  9  Stat.  631, 
to  confirm  to  them  this  tract  of  land.  The 
petition  was  rejected  by  the  Board  but  on  ap- 
peal the  title  was  dedared  good  and  confirmed 
by  the  District  Court  of  the  United  States. 
The  decree  stated  the  boundaries  on  the 
north,  east  and  south  as  in  the  original 
grant,  and  "west  by  the  anchorage  for  ships 
according  to  the  documents  of  title  and  map 
to  which  reference  is  had."  This  decree  was 
filed  on  January  12,  1867;  on  May  7,  1867, 
after  an  appeal  to  this  Court  had  been  di»- 
missed,  there  was  a  substitution  of  Peachy 
and  Aspenwall  as  parties,  and  on  June  11, 
1869,  a  patent  was  issued  reciting  the  decree, 
a  return  with  a  plat  of  a  survey  approved 
under  section  18  of  the  Act  of  1861,  and  giv- 
ing and  granting  to  them  the  land  described 
in  the  survey.  The  Mexican  map  is  not  in 
the  record  and  is  not  material  since  the  plat 
accompanying  the  patent  of  the  United  States 
shows  the  line  marking  the  "Anchorage  for 
Ships,*'  which  includes  the  tide  lands  in  dis- 
pute. 

[2-1]  The  jurisdiction  of  the  decree  and 
the  validity  of  the  patent  so  far  as  they  cover 
the  tide  lands  is  denied  by  the  United  States, 
a  special  reason  being  found  in  the  fact  that 
California  became  a  State  in  1860  and  there- 
by acquired  a  title  to  the  submerged  lands 
before  the  date  of  the  decree.  But  the  title 
of  the  State  was  subject  to  prior  Mexican 
grants.  The  question  whether  there  was 
such  a  prior  grant  and  what  were  its  bound- 
aries were  questions  that  had  to  be  decided 
in  the  proceedings  for  confirmation  and  there 
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was  ^jurisdiction  to  decide  them  as  well  if 
the  decision  was  wrong  as  if  it  was  right 
The  title  of  California  was  in  abeyance 
until  those  issues  were  determined,  as  the 
decree  related  back  to  the  date  of  the 
original  grant  The  petitioner  asked  a 
confirmation  of  the  tract  conveyed  to  Ca- 
riUo. The  grant  to  CariUo  was  bounded 
"west  by  the  anchorage  for  ships*'  and  al- 
though it  well  may  be  that  in  view  of  the 
purpose  set  out  in  his  petition  and  the 
circumstances  the  grant  could  have  been 
construed  more  narrowly,  that  was  a  matter 
to  be  passed  upon  and  when  the  decree  and 
the  patent  went  in  favor  of  the  grantee  it  is 
too  late  to  argue  that  they  are  not  conclusive 
against  the  United  States.  It  is  said  that 
the  field  notes,  not  put  In  evidence  at  the 
trial,  show  that  the  deep  water  line  was 
not  surveyed,  but  was  taken  from  the 
Coast  Survey  maps.  But  however  arriv- 
ed at  it  was  adopted  by  the  United  States 
for  its  grant  and  it  cannot  now  be  col- 
laterally impeached.  Knight  v.  United 
I^nd  AssociaUon,  142  U.  S.  161,  12  Sup. 
Ct.  258,  36  L.  Ed.  974;  San  Francisco  v. 
I^  Roy,  138  U.  S.  656.  11  Sup.  Ct.  364,  34  U 
Ed.  1096 ;  Beard  v.  Federy,  3  Wall.  478,  18  L. 
Ed.  88.    It  was  suggested  that  the  biU  might 
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be  regarded  as  a  direct  attack  upon  tlie  pat- 
ent; bnt  this  probably  was  an  afterthought 
and  In  any  event  the  attack  would  be  too 
late.  Act  of  March  3,  1891,  c.  561,  J  8 ;  26 
Stat.  1099  (Comp.  St.  §  5114) ;  United  States 
V.  Chandler-Dunbar  Water  Power  Co.,  209 
U.  S.  447.  450,  28  Sup.  Ct.  579,  52  L.  Ed.  881. 
[6]  A  subordinate  objection  Is  urged  to  the 
admission  of  maps  or  drawings  showing  the 
adaptability  of  the  Island  to  a  great  system 
of  improvements  possible  If  the  Coronado 
Beach  Company  owned  the  submerged  land. 
It  Is  urged  that  such  improvements  were 
speculative,  remote,  and  not  shown  to  be 
commercially  practicable.  Rut  the  drawings 
were  admitted  only  to  illustrate  the  opinion 
of  the  witness  as  to  value  and  were  explain- 
ed as  meaning  no  more.  If  the  reasons  for 
his  opinion  were  inadequate  they  detracted 
from  the  weight  of  his  testimony  but  were 
not  Inadmissible  on  that  account. 

[7]  •Finally  It  Is  contended  that  the  Gov- 
ernment took  only  the  upland.  But  the  Act 
of  1917  provides  for  the  taking  of  "the  whole 
of  North  Island"  and  for  "the  determination 
and  appraisement  of  any  rights  private  par- 
ties may  have  In  said  island,**  and  the  bill 
follows  the  act  and  prays  that  If  the  defend- 
ant company  has  any  right  to  the  tract  or 
any  part  thereof  the  right  ''and  the  whole 
thereof  may  be  "appraised  and  condemned." 
We  discover  no  error  In  the  proceedings  be- 
low. 

Decree  and  judgment  affirmed 

Mr.  Justice  CLABEB  took  no  part  in  the 
decision  of  this  ease. 


(266  U.  8.  486) 

FRIEDMAN  V.  UNITED  STATES. 

(Argued  March  14,  1921.     Decided  March  28, 

1921.) 

No.  221. 

Mines  and  minerals  ^=s>35--Coal  lands  may  be 
sold  at  higher  price  than  minimum  price  fixed 
by  statute;  "less;"  "more." 

Rev.  St.  I  2347  (Comp.  St.  {  4659).  provid- 
ing for  the  sale  of  coal  lands  within  15  miles 
of  a  railroad  for  not  less  than  $20  an  acre, 
does  not  require  that  such  land  shall  be  sold  at 
that  price,  and  the  Secretary  of  the  Interior 
may  classify  and  appraise  the  land  and  place 
a  higher  selling  price  thereon,  notwithstand- 
ing the  practice  of  the  department  from  1873 
to  1907  to  sell  at  such  minimum  price,  the 
prior  legislation  (Act  July  1,  1864,  Act  March 
8,  1865,  and  Act  ^larch  3,  1873),  and  the  fact 
that  such  construction  puts  no  restraint  on  the 
Secretary  of  the  Interior,  especially  where  no 
arbitrary  abuse  of  power  is  claimed;  as  "less" 
and  "more"  are  words  of  contrast  and  opposi- 
tion and  cannot  be  confounded. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Less; 
More.] 


Appeal  from  the  Court  of  Claims. 

Action  by  Henry  Friedman  against  the 
United  States.  From  a  judgment  dismissing 
the  petition  (54  Ct  CI.  225),  claimant  ap- 
peals.   Affirmed. 

Messra  Charles  A.  Keigwin  and  William 
R.  Andrews,  both  of  Washington,  D.  C,  for 
appellant. 

Mr.  Solicitor  General  Frlerson,  for  the- 
Unlted  States. 

Mr.  Justice  MJcKENNA  delivered  the  opin- 
ion of  the  Court 

Action  to  recover  the  sum  of  $3,6(X),  exces- 
sive payment  exacted  by  the  Secretary  of 
the  Interior  for  120  acres  of  coal  land,  whidi 
plaintiff  (we  so  designate  him  in  this  <9inlon> 
was  entitled  to  enter  and  did  enter  under 
section  2347  of  the  Kevised  Statutes  (Comp. 
St  S  4650). 

The  Court  of  Oaims  dismissed  the  petitloik 
and  from  its  judgment  this  appeal  is  pros- 
ecuted. 

The  right  of  plaintiff  to  enter  the  land  is 
not  disputed.  The  dispute  is  as  to  the  price- 
prescribed  by  section  2347.  Its  provision  is 
that  payment  shall  be  made  of  not  less  than 
$10  per  acre  if  the  lands  selected  be  more 
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than  15  miles  ^from  a  completed  railroad^ 
and  not  less  than  $20  per  acre  if  they  be 
within  15  miles  of  the  raUroad. 

The  entry  of  plaintiff  was  within  15  miles 
of  the  railroad  and  the  Secretary  required 
the  payment  of  $50  per  acre.  The  require- 
ment is  attacked  as  beyond  the  power  of  the 
Secretary,  it  being  in  excess  of  the  statutory 
price  which,  it  is  contended,  is  $20  per  acre ; 
and  to  sustain  the  attack  there  is  adduced 
the  prior  practice  of  the  Interior  Department 
and  cases  whose  analogy,  it  is  contended, 
demonstrate  that  the  words  "not  less  than 
twenty  dollars  per  acre"  mean  not  more 
than  $20  per  acre.  The  answer  to  the  con- 
tention would  seem  necessarily  to  be  that 
"less"  and  "more"  are  words  of  contrast — 
Indeed  of  opposition,  and  cannot  be  con- 
founded. It  is  easy  to  see  that  if  their  dif- 
ference should  be  disregarded  in  dealing  with 
the  things  of  the  world,  sensible  or  insen- 
sible, the  resulting  confusion  would  be  hard 
to  describe. 

Plaintiff  makes  the  words  even  more  facile 
to  management  than  in  the  above  contention, 
and  makes  them  exclude  all  freedom  of  judg- 
ment  and  choice  of  price,  which  they  seem 
not  only  to  imply  but  require,  in  the  adminis- 
tration of  section  2347.  In  support  of  the  lib- 
erty of  identifying  or  confusing  different 
things  plaintiff  invokes  the  practice  of  the 
Interior  Department  from  1873  to  1907  and 
urges  that  Congress  by  silence  gave  sanction 
and  approval  to  the  practice. 

The  Inference  deduced  from  the  practice 
and  the  asserted  sanction  we  cannot  accept 
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The  practice  was  but  the  exerdse  of  admin- 
istration by  the  Dei>artment  upon  the  then 
circumstances,  deemed  proper  and  adequate 
then  and  accepted  as  such  by  Oongress. 

In  1907  there  was  a  change  of  conditions 
and  they  dictated  a  change  In  administra- 
tion and  in  aid  of  a  Judgment  of  values  and 
its  exercise  under  the  direction  of  section 
2347,  coal  lands  were  subjected  to  classifica- 
tion and  appraisement,  a  procedure  not  arbi- 
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trary  but  safe  and  sensible,  establish*ing  a 
proportional  relation  between  the  payment 
made  and  the  value  of  the  lands  received. 
And  this  is  consonant  to  the  statute;  indeed, 
is  its  direction,  if  its  words  be  considered. 
There  has  been  no  protesting  objection  from 
Congress,  and  the  Executive  and  Legislative 
Departments  have  been  in  accord  for  14 
years.  The  present  practice  of  the  Interior 
Department  therefore  has  the  same  confirma- 
tion that  plaintiff  asserts  for  its  prior  prac- 
tice. 

Plaintiff,  however,  contends  that  section 
2347  is  the  successor  of  prior  legislation  and 
that  by  such  legislation,  and  decisions  under 
it,  the  words  '"not  less  than"  of  that  section 
have  been  made  the  equivalent  "of  the  mini- 
mum and  minimum  price"  of  prior  legislaticm 
and  that  $20  per  acre  is  the  "sole  price  fixed 
by  law"  for  lands  within  15  miles  of  a  contf- 
pleted  railroad. 

The  legislation  referred  to  is  an  Act  of 
July  1,  1864  as  Stat  343),  an  Act  of  March 
8,  1865  (13  Stat.  529),  and  an  Act  of  March 
8,  1873  a7  Stat  607).  The  latter  statute  be- 
coming section  2347  and  other  sections. 

The  first  act  provided  for  the  sale  of  coal 
lands  at  public  auction  "at  a  minimum  price 
of  $20  per  acre,"  and  "that  any  lands  not 
thus  disposed  or*  should  "thereafter  be  lia- 
ble to  private  entry  at  said  minimum."  The 
second  act  provided  that  coal  land  could  be 
entered  by  a  citizen  actually  engaged  in  min- 
ing upon  it  "at  the  minimum  of  $20  per  acre 
fixed  in  the  Town  and  Property  Act  of  July  1, 
1864."  The  third  act  omits  provision  for 
offering  coal  lands  at  auction  and  subjects 
them  to  private  entry  at  not  less  than  $10  or 
$20  an  acre,  according  to  distance  from  a 
completed  railroad.  This  provision  became 
section  2347. 

These  acts  were  the  successors  of  one  an- 
other in  general  policy  but  not  in  details.  In 
the  latter  they  differed  in  provision  and 
progressed  to  the  explicit  declarations  of  sec- 
tion 2347  and  their  inevitable  meaning.  And 
there  is  nothing  to  the  contrary  in  Colorado 
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O.  Co.  V.  United  •States,  123  U.  S.  307,  325, 
8  Sup.  Gt.  131,  31  L.  Ed.  182.  The  case,  in- 
deed, was  concerned  with  other  provisions 
than  those  involved  here. 

We  need  not  go  beyond  this  general  exi>osi- 
tion.  It  would  extend  this  opinion  to  a  re- 
pellant  length  to  trace  and  comment  upon 
the  details  and  refinements  of  plaintiff's  rea- 


soning, and  upon  the  analogies  he  urges  of 
the  price  of  lands  under  the  preemption  and 
other  laws. 

We  are  not  impressed  with  the  contention 
that  if  the  price  of  $20  an  acre  is  not  the 
fixed  and  ultimate  price  there  is  no  test 
of  price  and  that  the  Secretary  of  the  In* 
terior  "may  charge  what  price  he  chooses, 
•  •  •  no  law  putting  any  restraint  upon 
his  action,"  and  that  the  "sale  of  coal  lands 
may  be  stopped  altogether  if,  for  any  reason, 
the  Secretary  considers  that  to  be  judicious 
or  desirable."  This  is  tantamount  to  saying 
that  the  Secretary  may  abuse  his  trust  and 
the  power  conferred  upon  him  to  execute  it. 
There  is  no  argument  against  conferring  pow- 
er or  denying  power  in  the  assertion  that  it 
may  be  abused.  The  world  acts  and  must 
act  upon  a  different  consideration.  Govern- 
ment would  otherwise  be  Impossible.  Be- 
sides, there  is  no  contention  that  there  is  an< 
arbitrary  abuse  of  power  in  the  present  case, 
and  when  such  abuse  shall  occur  a  remedy 
may  be  of  concern  and  no  doubt  will  be> 
found. 

Judgment  affirmed. 

Mr.  Justice  CLARKE  took  no  part  In  the- 
consideratlon  and  decision  of  this  case. 


(I5B  u.  8. 4ay 

LANG  V.  NEW  YORK  CENT.  R.  CO. 

(Argued  March  1,  1021.     Decided  March  28». 

1021.) 

No.  290. 


I.  Matter  and  servant  «s» 1 29 (6)— Violation  of 
Safety  Appilanco  Act  mutt  be  proxlnato- 
caato  of  Injury. 

There  must  necessarily  be  a  causal  rela- 
tion between  an  interstate  carrier's  violation 
of  Safety  Appliance  Act,  i  2  (Comp.  St.  f- 
8606),  prohibiting  the  use  of  cars  not  equipped 
with  automatic  coupleri,  and  an  injury  to  an* 
employee,  in  order  to  impose  liability  on  the- 
carrier  for  the  injury. 


2.  Matter  and  tervant  ^=5>l  1 1  ( 1 1/2)  —  Safety- 
Appliance  Act  intended  to  provide  againtt 
risk  In  ooupiing  cart. 

Safety  Appliance  Act,  S  2  (Comp.  St.  § 
8606),  forbidding  the  use  by  carriers  engaged' 
in  interstate  commerce  of  cars  not  equipped 
with  automatic  couplers,  which  can  be  un- 
coupled without  men  going  between  the  cars, 
was  intended  to  provide  against  the  risk  of 
coupling  cars,  and  not  to  provide  a  place  of 
safety  for  employees  between  colliding  cars. 

3.  Matter  and  tervant  ^=5>  1 29 (6)— Absence  of 
conpler  held  not  proximate  caute  of  Injury. 

Where  a  car  not  equipped  with  couplers 
as  required  by  Safety  Appliance  Act,  |  2" 
(Comp.  St.  I  8606),  was  standing  on  a  siding, 
and  a  train  crew  kicking  cars  on  the  siding, 
did  not  intend  to  disturb,  move,  or  couple  to- 
the  crippled  car,   and  it  was  the  duty  of  a> 
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brakeman  to  stop  the  moving  cars  before  com- 
ing in  contact  with  the  crippled  car,  but  he 
failed  to  perform  sach  duty,  and  his  foot  was 
caught  between  the  moving  cars  and  the  crip- 
pled car,  the  collision  was  not  the  proximate 
result  of  the  defect  in  the  car. 

Mr.  Justice  Clarke  and  Mr.  Justice  Day  dis- 
senting. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  New  Tork. 

Action  by  Anna  Lang,  as  administrator 
of  Oscar  G.  Lang,  deceased,  against  the 
New  York  Central  Railroad  Company.  A 
judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial  (104  Mlsa  Rep.  634,  172  N. 
T.  Supp.  106)  were  affirmed  by  the  Appellate 
Division  (187  App.  Div.  967,  176  N.  Y.  Supp. 
"QOS),  but  reversed  by  the  Conrt  of  Appeals 
(125  N.  E.  681),  and  plaintiff  brings  certio- 
rari.   Affirmed. 

See,  also,  253  U.  8.  479,  40  Snp.  Ct  482, 
«4  L.  Ed.  1023. 

•466 

•Mr.  Hamilton  Ward,  of  Buffalo,  N.  Y.,  for 
plaintiff  in  error. 

Mr.  Maurice  C.  Spratt,  of  Buffalo,  N.  Y., 
for  defendant  In  error. 

Mr.  Justice  McKENNA  delivered  the  oito- 
ion  of  the  Court 

Action  for  damages  laid  in  the  sum  of 
■$50,000  for  injuries  sustained  by  petitioner's 
intestate,  Oscar  Q.  Lang,  while  assisting  in 
switching  cars  at  Silver  Creek,  N.  Y.  The 
injuries  resulted  in  death.  The  Safety  Ap- 
pliance Act  (Comp.  St  if  8605-8612)  is  in- 
Toked  as  the  law  of  recovery. 

There  was  a  verdict  for  |18,000,  upon 
which  judgment  was  entered.  It  and  the 
order  denying  a  new  trial  were  affirmed  by 
the  Appellate  Division,  March  6,  1918,  by  a 
•divided  court 

The  Court  of  Appeals  reversed  the  judg- 
ments, and  directed  the  complaint  to  be  dis- 
missed, to  review  which  action  this  certio- 
rari is  directed. 

In  general  description  the  court  said: 

*'In  the  case  before  us  the  defendant  [re- 
spondent] was  engaged  in  interstate  commerce. 
A  car  without  a  drawbar  or  coupler  was  stand- 
ing on  the  siding.  The  plaintiff's  intestate  was 
a  brakeman,  and  was  riding  on  a  second  car 
kicked  upon  the  same  siding.  A  collision  oc- 
curred, and  the  deceased  was  crushed  between 
the  car  upon  which  he  was  riding  and  the  de- 
fective car." 

There  is  no  dispute  about  the  facts;  there 
is  dispute  about  the  conclusions  from  them. 
We  may  quote,  therefore,  the  statement  of 
the  trial  court,  passing  upon  the  motion  for 
new  trial,  as  sufficient  in  its  representation 
of  the  case.    It  is  as  follows: 

"The  defendant  had  a  loaded  car  loaded  with 
iron  wbi(;h  had  been  placed  on  a  siding  at  the 
station  at  Silver  Creek,  N.  Y.  On  the  same 
track  was  also  standing  another  car  destined 
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tw  Famham,  the  ^next  station  east    At  Silver 


Creek  this  way  frei^t  had  orders  to  leave  a 
couple  of  cars  and  to  take  on  the  car  going 
to  Famham.  The  car  loaded  with  iron  above 
referred  to  was  defective.  The  drawbar,  the 
draft  timber,  and  the  coupling  apparatus  on 
the  westerly  end  of  this  car  were  gone.  This 
car  had  been  on  the  siding  at  Silver  Creek  sev- 
eral days,  loaded  with  iron  consigned  to  a 
firm  at  Silver  Creek,  waiting  to  be  unloaded. 
Its  condition  was  known  to  the  crew  of  the 
way  freight  generally  and  to  the  plaintiff's  in- 
testate prior  to  the  accident  In  fact  its 
crippled  condition  was  the  subject  of  conversa- 
tions between  him  and  the  train  conductor  only 
shortly  before  the  accident  happened.  In  get- 
ting out  the  car  for  Famham,  the  engine  went 
onto  the  siding  from  the  westerly  end,  pulled 
out  a  string  of  six  cars,  including  the  Faniham 
car,  then  shunted  the  Famham  car  onto  an 
adjoining  track,  placed  two  of  the  other  cars 
they  bad  hauled  out  onto  a  third  track,  and 
then  kicked  the  other  tiiree  ears  back  onto  the 
track  where  the  crippled  car  stood.  Plaintiff's 
intestate  was  on  one  of  these  three  cars  for 
the  purpose  of  setting  the  brakes,  and  so  plac- 
ing them  on  this  siding  as  not  to  come  into 
contact  with  the  crippled  car.  He  evidently 
was  at  the  brake  on  the  easterly  end  of  the 
easterly  one  of  Uie  three  cars  moving  toward 
the  crippled  car.  His  foot  was  resting  on  the 
small  platform  at  the  end  of  the  car  just  be- 
low the  brake  wheel.  For  some  reason  he  did 
not  st(H>  the  three  cars  moving  on  this  track 
before  the  cars  came  into  contact  with  the 
crippled  car.  The  cars  collided,  and  owing  to 
the  absence  of  coupler  attachment  and  bumpers 
on  the  crippled  car  intestate's  leg  was  caught 
between  the  ends  of  the  two  cars,  and  he  was 
so  injured  that  he  died  from  the  injuries  so 
received.  It  evidently  was  not  the  intention 
of  any  of  the  crew  to  disturb,  couple  onto,  or 
move  the  crippled  car." 

The  statement  that  "owing  to  the  absence 
of  the  coupler  attachment  and  bumpers  on 
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the  crippled  car  intestate's  *1^  was  caught 
between  the  ends  of  the  two  cars"  is  dis- 
puted as  a  consequence  or  as  element  of  de- 
cision independently  of  what  Lang  was  to  do 
and  did — indeed.  It  is  the  dispute  in  the  case. 
Based  on  it,  however,  and  the  facts  recited, 
the  contention  of  petitioner  is  that  they  dem- 
onstrate a  violation  of  the  Safety  Appliance 
Act,  and  justify  the  judgment  of  the  trial 
court,  and  its  affirmance  by  the  Appellate 
Division.  For  this  Louisville  &  Nashville 
R.  R.  Co.  y.  Layton,  243  U.  S.  617,  87  Supu 
Ct  456,  61  L.  Ed.  031  is  dted. 

The  opposing  contention  of  respondent  is 
that— 

"The  proximate  cause  of  the  accident  was 
the  failure  of  the  deceased  to  stop  the  ears 
before  they  came  in  collision  with  the  defective 
car.  The  absence  of  the  coupler  and  drawbar 
was  not  the  proximate  cause  of  the  injury,  nor 
was  it  a  concurring  cause." 

To  sui^ort  the  contention  St  Louis  &  S. 
F.  R.  R.  Co.  V.  Conarty,  238  U.  S.  243,  35 
Sup.  Ct.  785,  50  L.  Ed.  1200  Is  adduced. 

[1]  The  Court  of  Appeals  considered  the 
Conarty  Case  controlling.     This  petitioner 
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contests,  and  opposes  to  it  the  Layton  Case, 
supra,  and  contends  that  the  court  failed  to 
give  significance  and  effect  to  the  fact  that 
the  car  in  the  Conarty  Case  was  out  of  use, 
and  that  while  out  of  use  the  car  upon  which 
Conarty  was  riding  collided  with  it;  where- 
as, in  the  case  at  har,  it  is  insisted,  that  the 
defective  car  was  in  use  by  defendant  and 
was  required  to  be  used  by  the  intestate. 
The  trial  court  made  this  distinction  and 
expressed  the  view  that  the  defective  car  in 
the  case  at  bar  '*must  be  deemed  to  have  been 
in  use  within  the  meaning  of  the  statute/' 
The  distinction  as  we  shall  presently  see  is 
not  Justified.  It  is  insisted  upon,  however, 
nnd  to  what  is  considered  its  determination 
is  added  a  citation  from  the  Layton  Case 
declaring  that  the  Safety  Appliance  Act 
makes  "it  unlawful  for  any  carrier  engaged 
In  interstate  commerce  to  use  on  its  rail- 
road any  car  not"  equipped  as  there  pro- 
vided, and,  further,  "by  this  legislation  the 
qualified  duty  of  the  common  carrier  is  ex- 

panded  *lnto  an  absolute  duty  in  respect  to 
car  couplers,"  and  by  an  omission  of  the  du- 
ty the  carrier  incurs  *'a  liability  to  make 
compensation  to  any  employee  who"  is  "in- 
jured by  it"  But  necessarily  there  must  be 
a  causal  relation  between  the  fact  of  delin- 
quency and  the  fact  of  injury  and  so  the  case 
declares.  Its  concluding  words  are,  express- 
ing the  condition  of  liability,  "that  carriers 
are  liable  to  employees  in  damages  whenever 
the  failure  to  obey  these  safety  appliance 
laws  is  the  proximate  cause  of  injury  to 
them  when  engaged  in  the  discharge  of 
duty.**  The  plaintiff  recovered  because  the 
case  came,  it  was  said,  within  that  interpre- 
tation of  the  statute. 

We  need  not  comment  further  upon  the 
case,  nor  consider  the  cases  which  it  cites. 
There  is  no  doubt  of  the  duty  of  a  carrier 
under  the  statute,  and  its  imperative  re- 
quirement, or  of  the  consequences  of  its 
omission.  But  the  inquiry  necessarily  oc- 
curs, to  what  situation,  and  when,  and  to 
what  employees  do  they  apply? 

The  Court  of  Appeals  was  of  the  view  that 
it  was  the  declaration  of  the  Conarty  Case 
that  section  2  of  the  Safety  Appliance  Act^ 
*'was  intended  to  provide  against  the  risk  of 
coupling  and  imcoupling  and  to  obviate  the 
necessity  of  men  going  between  the  ends  of 
cars.  It  was  not  to  provide  a  place  of  safe- 
ty between  colliding  cars"  and  that  "the  ab- 
sence of  coupler  and  drawbar  was  not  a 
breach  of  duty  toward  a  servant  in  that  sit- 

^  Section  2  of  the  Safety  Appliance  Act  la  as  fol- 
lows: "On  and  after  the  first  day  of  January, 
eighteen  hundred  and  ninety-eight,  it  shall  be  un- 
lawful for  any  such  common  carrier  [one  engaged 
in  Interstate  commerce]  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  be- 
tween the  ends  of  tne  cars."  27  Stat.  631  (Comp. 
St.  i  8a06). 


uatlon."  It  further  decided  that  Lang  was 
in  "that  situation,"  and  he  "was  not  one  of 
the  persons  for  whose  benefit  the  Safety  Ap- 
pliance Act  was  passed." 

«460 

*Two  questions  are  hence  presented  for 
solution :  (1)  Was  the  Court  of  Appeals'  es- 
timate of  the  Conarty  Case  correct?  (2)  Was 
it  properly  applied  to  Lang's  situation? 

[2]  (1)  The  court's  conclusion  that  the  re- 
quirement of  the  Safety  Appliance  Act  "was 
intended  to  provide  against  the  risk  of  cou- 
pling cars"  is  the  explicit  declaration  of  the 
Conarty  Case.  There,  after  considering  the 
act  and  the  cases  in  exposition  of  it,  we  said: 

Nothing  in  its  provisions  "gives  any  warrant 
for  saying  that  they  are  intended  to  provide  a 
place  of  safety  between  colliding  cars.  On 
the  contrary,  they  affirmatively  show  that  a 
principal  purpose  in  their  enactment  was  to  ob- 
viate 'the  necessity  for  men  going  between 
the  ends  of  the  cars.'    27  Stat.  531." 

The  case  was  concerned  with  a  collision 
between  a  switch  engine  and  a  defective 
freight  car  resulting  in  injuries  from  which 
death  ensued.  The  freight  car  was  about  to 
be  placed  on  (we  quote  from  the  opinion)— 

"an  isolated  track  for  repairs  and  was  left 
near  the  switch  leading  to  that  track  while 
other  cars  were  being  moved  out  of  the  way — 
a  task  taking  about  five  minutes.  At  that  time 
a  switch  engine  with  which  the  deceased  was 
working  came  along  the  track  on  which  the 
car  was  standing  and  the  collision  ensued." 

The  deceased  was  on  the  switch  engine 
and  it  was  on  its  way — 

"to  do  some  switching  at  a  point  some  distance 
beyond  the  car  and  was  not  intended  and  did 
not  attempt  to  couple  it  to  the  engine  or  to 
handle  it  in  any  way.  Its  movement  was  m 
the  hands  of  others." 

[3]  (2)  That  case,  therefore,  declares  the 
same  principle  of  decision  as  the  Court  of 
Api>eals  declared  In  this,  and,  while  there 
is  some  difference  in  the  facts,  the  difference 
does  not  exclude  the  principle.  In  neither 
case  was  the  movement  of  the  colliding  car 
directed  to  a  movement  of  the  defective  car. 
In  that  case  the  movement  of  the  coUiding- 
car  was  at  night,  and  it  may  be  inferred 
that  there  was  no  knowledge  of  the  situation 

of  the  defective  car.  In  *this  case  the  move- 
ment of  the  colliding  car  was  In  the  daytime 
and  the  situation  of  the  defective  car  was- 
not  only  known  and  visible,  but  its  defect 
was  known  by  Lang.  He  therefore  knew 
that  his  attention  and  efforts  were  to  be  di- 
rected to  prevent  contact  with  it  He  had 
no  other  concern  with  it  than  to  avoid  it. 
"It  was  not,"  the  trial  court  said,  "the  in- 
tention of  any  of  the  crew  [of  the  colliding^ 
car]  to  disturb,  couple  onto,  or  move  the- 
crippled  car."  It  was  the  duty  of  the  crew, 
we  repeat,  and  immediately  the  duty  of 
Lang,  CO  stop  the  colliding  car  and  to  set  the- 
brakes  upon  it  "so  as  not  to  come  into  con- 
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tact  with  the  crippled  car,**  to  quote  again 
from  the  trial  court.  That  duty  he  failed  to 
perform,  and,  if  it  may  be  said  that  notwith- 
standing he  would  not  have  been  injured  If 
the  car  collided  with  had  been  equipped  with 
drawbar  and  coupler,  we  answer,  as  the 
■Court  of  Appeals  answered,  "still  the  colli- 
sion was  not  the  proximate  result  of  the 
■defect,"  or,  in  other  words,  and  as  expressed 
in  effect  In  the  Conarty  Case,  that  the  colli- 
sion under  the  eyldence  cannot  be  attributa- 
ble to  a  violation  of  the  provisions  of  the 
law  "but  only  that,  had  they  been  complied 
with,  It  [the  collision]  would  not  have  re- 
■sulted  in  Injury  to  the  deceased,** 
Judgment  affirmed. 

Mr.  Justice  CLARKE  (dissenting).  Because 
I  think  that  the  court's  decision  of  this  case 
Avlll  result  In  seriously  confusing  the  law 
applicable  to  the  Safety  Appliance  Acts  of 
•Congress,  I  shall  state,  as  briefly  as  I  may, 
my  reasons  for  dissenting  from  it 

When  Lang,  a  brakeman  In  the  employ  of 
the  New  York  Central  Railroad  Company, 
received  his  fatal  injuries,  the  Safety  Ap- 
pliance Acts  of  Congress  declared  it  to  be 
''unlawful"  for  an  interstate  carrier  by  rail 
to  "use  on  its  line"  any  car  not  equipped 

Avith  automatic  couplers,  and  also  ^provided 
that  any  employee  injured  by  any  car  not 
so  equipped  should  not  be  held  to  have  as- 
rflumed  the  risk  of  injury  thereby  occasioned 
by  continuing  to  work  after  the  unlawful 
use  of  such  a  car  had  been  brought  to  his 
knowledge.  27  Stat  531,  if  2  and  8  (Comp. 
St  {S  8606,  8612) ;  32  Stat  ^13,  {  1  (Comp. 
St  S  8613). 

At  that  time,  also,  the  federal  Employers' 
Liability  Act  provided  that  in  any  action 
^brought  under  the  act  no  employee  should 
be  held  to  have  been  guilty  of  contributory 
negligence  or  to  have  assumed  the  risks  of 
Ills  employment  in  any  case  where  the  vio- 
lation by  the  carrier  of  any  statute  enacted 
for  the  safety  of  its  employees  contributed 
to  the  injury  or  death  of  such  employee.  85 
Stat  65,  it  3  and  4  (Comp.  St  U  8659,  8660). 

It  is  obvious  that  these  statutes  take  out 
of  this  case  all  question  as  to  assumption  of 
risk  by,  and  contributory  negligence  of,  the 
•deceased  brakeman. 

Since  the  decision  In  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Co.  v.  Taylor,  210 
U.  S.  281,  205,  28  Sup.  Ct  616,  621  (52  Fj.  Ed. 
1061)  this  court  has  consistently  held  that  in 
enacting  the  Safety  Appliance  Acts: 

"The  obvious  purpose  of  the  Legislature  was 
to  supplant  the  qualified  duty  of  the  common 
law  with  an  absolute  duty  deemed  by  it  more 
Just  If  the  railroad  does,  in  point  of  fact,  use 
cars  which  do  not  comply  with  the  standard, 
it  violates  the  plain  prohibitions  of  the  law, 
4ind  there  arises  from  that  violation  the  lia- 
•bility  to  make  compensation  to  one  who  is 
injured  by  it" 


Chicago,  Burlington  &  Qulncy  R.  R.  Co. 
V.  United  States,  220  U.  S.  559,  31  Sup.  Ct 
612,  55  L.  Ed.  582:  Here  the  court  declares 
that  the  Safety  Appliance  Act  Imposes  *'an 
absolute  duty  on  the  carrier  and  the  penalty 
cannot  be  escaped  by  the  exercise  of  rea- 
sonable care." 

Texas  &  Pacific  Railway  Co.  y.  Rlgsby, 
241  U.  S.  33,  36  Sup.  Ct  482,  60  L.  Ed.  874 : 
Here  the  court  said : 

"Disregard  of  the  Safety  Appliance  Act  is  a 
wrongful  act;  and,  where  It  results  In  damage 
to  one  of  the  class  for  whose  especial  benefit  it 
was  enacted,  the  right  to  recover  the  damages 
from  the  party  in  default  is  Implied." 
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^Louisville  &  Nashville  Railroad  Co.  v. 
Layton,  243  U.  S.  617,  621,  37  Sup.  Ct  456. 
457  (61  L.  Ed.  031):  Here  the  foregoing 
cases  are  cited,  and  the  court  declares: 

"While  it  is  undoubtedly  true  that  the  im- 
mediate occasion  for  passing  the  laws  requir- 
ing automatic  couplers  was  the  great  nnmber 
of  deaths  and  injuries  caused  to  employees  who 
were  obliged  to  go  between  cars  to  couple  and 
uncouple  them,  yet  these  laws  as  written  are 
by  no  means  confined  in  their  terms  to  the 
protection  of  employees  only  when  so  engaged. 
The  language  of  the  acts  and  the  authorities 
we  have  cited  make  it  entirely  dear  that  the 
liability  in  damages  to  employees  for  fidlure 
to  comply  with  the  law  springs  from  its  being 
made  unlawful  to  use  cars  not  equipped  as 
required,—- not  from  the  position  the  employee 
may  be  in  or  the  work  which  he  may  be  doing 
at  the  moment  when  he  is  injured.  This  ef- 
fect can  be  given  to  the  acts  and  their  wise  and 
humane  purpose  can  be  accomplished  only  by 
holding,  as  we  do,  that  carriers  are  liable  to 
employees  in  damages  whenever  the  failure  to 
obey  these  safety  appliance  laws  is  the  proxi- 
mate cause  of  injury  to  them  when  engaged 
in  the  discharge  of  duty." 

Minneapolis  &  St  Louis  R.  R.  Oo.  t.  Gota- 
chall,  244  U.  S.  66,  37  Sup.  Ct  598»  61  L.  Ed. 
995.  Here  a  brakeman,  going  over  the  tops  of 
cars  when  a  train  was  in  motion,  was  thrown 
under  the  wheels  by  a  sudden  jerk  caused 
by  the  setting  of  brakes  when  defective  cou- 
plers parted,  and  the  company  was  h^d 
liable  "in  view  of  the  positive  duty  imposed 
by  the  statute  to  furnish  safe  appliances  for 
the  coupling  of  cars." 

Regarding  the  case  at  bar  as  ruled  by  the 
decisions  we  have  cited,  especially  by  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Layton,  supra, 
the  trial  court  held  the  railroad  company 
liable  and  sent  the  case  to  the  jury  for  the 
assessment  of  damages  only.  The  Appellate 
Division  affirmed  the  Judgment,  but  the  Court 
of  Appeals  reversed  it  solely  upon  the  author- 
ity of  St.  Louis  &  San  Francisco  Railroad  Co. 
V.  Conarty,  238  U.  S.  243,  35  Sup.  Ct  785,  59 
L.  Ed.  1290. 
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*It  is  plain  that  the  principle  of  the  cases 
quoted  from  is  that  carriers  should  be  held 
liable  to  employees  in   damages  whenever 
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failure  to  obey  the  Safety  Appliance  Laws 
la  the  proximate  cause  of  the  Injury  to  them 
when  engaged  In  the  discharge  of  their  duty. 

With  these  statutes  and  decisions  in  mind 
we  come  to  the  consideration  of  the  facts  in 
this  case. 

Lang,  a  brakeman,  was  a  member  of  the 
crew  of  a  local  freight  train,  running  from 
Erie,  Pa.,  easterly  to  BufTalo,  N.  Y.  When 
the  train  reached  Silver  Greek,  an  interme- 
diate station,  the  conductor  was  directed  to 
pick  up  a  car  then  on  the  "house  track,"  and 
to  take  it  in  his  train  to  Famham,  N.  Y. 
We  shall  refer  to  this  car  as  the  "Famham 
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car. 

For  more  than  two  weeks  prior  to  the 
accident  to  Lang,  there  had  been  in  the  Silver 
Creek  yard  a  box  car  loaded  with  steel,  from 
one  end  of  wnich,  for  three  or  four  days  be- 
fore the  acddent  certainly  (how  much  longer 
does  not  appear)  the  entire  coupler  and  draw 
bar  had  been  missing.  This  car  had  been 
held  for  unloading,  which  had  been  com- 
menced before  but  was  completed  on  the  day 
of  the  accident  It  had  been  necessary  dur- 
ing this  time  to  switch  the  car  about  the 
yard,  and  the  crew  of  which  Lang  was  a 
member  had  shifted  it  at  least  once  on  the 
day  before  the  accident 

When  the  conductor  went  to  look  for  the 
Famham  car  he  found  it  standing  on  the 
^'house  track*'  with  five  other  cars  to  the 
west  of  it  and  four  cars  to  the  east  of  it, 
the  car  next  it  on  the  east  being  the  defec- 
tiye  car,  with  the  drawhead  missing  from  its 
west  end  (the  end  next  the  Famham  car). 
Thus  this  "house  track,"  with  capacity  for 
12  cars,  had  10  standing  upon  it,  of  which 
the  defective  car  was  one — ^necessarily  they 
must  have  been  very  close  together. 

The  conductor  saw  that  it  was  impossible 
to  switch  out  the  Farnham  car  from  the 
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east  end  of  the  "house  track"  •without  moving 
the  defective  car,  and  thereupon  he  ordered 
his  engine  to  go  through  the  switch  at  the 
west  end  of  the  "house  track,"  to  couple  to 
the  six  cars  standing  to  the  west  of  the  de- 
fective car,  and  then  to  back  out  and  switch 
the  Famham  car  (which  would  be  the  most 
easterly  one  of  the  string)  onto  another 
track,  where  it  could  be  picked  up  later. 
This  being  done,  the  two  cars  farthest  from 
the  engine  were  shunted  onto  a  third  track, 
thus  leaving  but  three  cars  attached  to  the 
engine.  The  plan  then  was  to  "kick"  these 
three  cars  back  onto  the  "house  track,"  and  to 
etop  them  when  near  to  the  defective  car, 
but  before  they  came  in  contact  with  it  It 
was  while  attempting  to  accomplish  this  pur- 
pose that  the  accident  occurred. 

The  movement  which  resulted  in  the  ac- 
cident is  described  by  the  conductor,  who 
was  standing  at  the  switch  at  the  west  end 
of  the  "house  track,"  as  follows: 

The  engine  kicked  the  three  remaining  cars 
onto  the  "house  track,"  and  after  they  were 
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started  Lang,  who  was  standing  near  the 
conductor,  got  on  the  head  car,  "the  one 
nearest  to  the  cripple,"  for  the  purpose  of 
stopping  them.  When  he  got  upon  this  box 
car,  it  was  about  four  car  lengths  from 
the  defective  end  of  the  defective  car,  and 
the  track  was  slightly  down  grade  toward  it 
His  purpose  was  to  get  to  the  brake  at  the 
head  end  of  the  head  car,  so  as  to  stop  the 
three  before  they  touched  the  defective  car, 
but  either  because  the  cars  had  been  started 
too  rapidly  by  the  engine,  or  because  the 
brake  did  not  work  well,  or  because  the 
track  was  down  grade,  or  because  the  time 
or  distance  was  too  short,  he  did  not  get  the 
cars  stopped  in  time  to  prevent  them  from 
colliding  with  the  defective  car.  At  the  mo- 
ment of  the  impact,  Lang,  who  was  in  the 
act  of  setting  the  brakes,  had  one  foot  on 
the  brake  step  attached  to  the  end  of  the 
head  car,  and,  because  the  drawhead  was 
missing  from  the  defective  car,  the  ends  of 
the  two  cars  came  together,  so  crashing  his 
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leg  between  them  that  he  died  *within  a  few 
days  thereafter.  Thus  did  Lang,  who  was 
as  much  without  fault  in  fact  as  the  statuteb 
cited  rendered  him  without  fault  in  law, 
come  to  his  death. 

It  is  the  uncontradicted  evidence  that,  it 
the  bad  order  car  had  been  equipped  with 
such  a  coupler  as  the  law  required,  the  enda 
of  the  two  cars  could  not  have  come  nearer 
together  than  30  inches,  and  the  accident,  of 
course,  could  not  have  occurred. 

It  seems  to  be  the  theory  of  the  opinion  of 
the  court  that  because  the  conductor  realized 
the  danger  there  was  in  the  defective  car 
and  aimed  to  avoid  moving  it,  therefore  it 
was  not  "in  use"  by  the  company  within  the 
meaning  of  the  Safety  Appliance  Acts. 

But  a  car  in  such  dangerously  defective 
condition  as  this  one  was,  which  for  con- 
venience in  unloading  was  kept  for  days, 
perhaps  for  weeks,  in  a  yard  so  crowded 
that  it  was  necessary  to  move  it  from  time 
to  time  in  the  ordinary  yard  switching,  can- 
not reasonably  be  said  to  have  been  "out  of 
use"  during  that  time.  To  allow  such  a 
car  to  be  placed  upon  an  unloading  track,  so 
short  and  crowded  that  a  slight  excess  of 
speed  in  moving  other  cars,  or  a  slight  de- 
fect in  the  brakes  or  a  moment  of  delay  in 
applying  them,  might  result,  as  it  did  in  this 
case,  in  the  injury  or  death  of  employees, 
cannot  reasonably  be  said  to  be  keeping  such 
a  car  "out  of  use."  As  a  matter  of  fact,  the 
defective  car  was  actually  in  use  in  a  most 
real  and  familiar  way  on  the  very  day  of  the 
accident,  for,  on  that  day  the  unloading  of 
it,  which  had  been  commenced  before,  was 
completed  while  it  was  on  the  "house  track" 
on  which  the  accident  occurred. 

The  Layton  Case,  supra,  coming  after  the 
Ck)narty  Case,  decided  (all  the  members  of 
this  court  as  now  oonstitated  concurring) 
that: 
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''OftiTlttn  art  HaU*  to  employes  in  damages 
whenerer  tha  failara  to  obey  these  safety  ap- 
pliance laws  la  the  proximate  cause  of  injury 
to  them  when  in  the  discharge  of  duty." 

And  the  Gotschall  Case,  244  U.  S.  66,  87 
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Sup.  Ct  598,  61  Ia  Ed.  995,  •clearly  proceeded 
upon  the  same  principle.  Neither  of  the  men 
injured  in  the  Lay  ton  or  Gotschall  Cases  was 
engaged  in  coupling  or  uncoupling  cars  when 
the  accident  occurred,  but  each  was  injured 
because  of  defective  coupling  appliances  when 
he  was  going  over  the  cars  of  his  train  in 
the  discharge  of  his  duty.  Here  Lang  was 
injured,  when  in  the  discharge  of  his  duty, 
because  a  defective  cor  had  been  placed 
upon  a  much-used  track  in  a  busy  yard  in 
such  a  position  that  it  was  impossible  for 
him,  in  the  exercise  of  due  care,  to  prevent 
the  cars  he  was  seeking  to  control  from 
coming  in  contact  with  it 

It  would  be  difficult  to  conceive  of  a  case 
In  which  the  negligence  of  the  master  could 
be  a  more  immediate  and  proximate  cause 
of  injury  to  a  servant  than  it  was  in  this 
case. 

Having  regard  to  the  extent  to  which  this 
case  must  be  accepted  by  other  courts  as  a 
rule  of  decision,  it  would  seem  that  the  order- 
ly and  intelligible  administration  of  Justice 
required  that  the  principle  of  the  Layton 
and  Gotschall  Cases  should  be  disavowed 
^r  overruled,  for  that  principle  is  so  plainly 
In  conflict  with  the  opinion  in  this  case  that 
courts  and  advising  counsel  will  otherwise 
be  left  without  any  rule  to  guide  them  in 
the  disposition  of  the  many  similar  cases 
constantly  pressing  for  disposition. 

For  the  reasons  thus  stated,  I  think  the 
judgment  of  the  Court  of  Appeals  entered 
by  the  Supreme  Court  of  New  York  should 
be  reversed,  and  the  original  Judgment  of 
the  Supreme  Court  affirmed. 

Mr.  Justice  DAY  concurs  in  this  opinion. 
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(Argued  Jan.  11  and  12,  1921.    Decided 
March  28,  1921.) 

No.  608. 

I.  Courtt  ^=»385(6)— Claim  construction  of 
Inoome  Tax  Act  rendered  it  unconstitutional 
sustains  direct  writ  of  error. 

The  contention  that  a  fund  assessed  as  in- 
come and  on  which  the  tax  was  paid  under  pro- 
test was  not  income  within  the  scope  of  CoDst. 
Amend.  16,  and  that  the  effect  given  by  the 
lower  court  to  the  revenue  act  rendered  it  un- 
constitutional and  void  is  sufficient  to  sustain  a 
writ  of  error  from  the  Supreme  Court  to  the 
Distrirt.   Court. 


2.  Internal  revenue  ^s>7— Testator  eannot  ran- 
dar  fund  nontaxable. 

In  determining  whether  the  proceeds  of  the 
sale  of  corporate  stock  by  testamentary  trua- 
tees  was  income  within  Income  Tax  Act  1916* 
(Com p.  St.  S  6336a  et  seq.),  the  provision  of 
the  will  that  dividends  and  accretiona  of  selling 
values  should  be  considered  principal  and  not 
income  may  be  disregarded,  since  the  testator 
could  not  render  the  fund  nontaxable. 

3.  Internal  revenue  ^=»7— Profit  by  salo  of 
corporate  stock  is  "Inoomo"  within  provision 
of  Income  Tax  Act. 

Under  Income  Tax  Act  1916,  {  2  (a),  be- 
ing Comp.  St.  S  6336b,  defining  income  of  a 
taxable  person  as  including  gains  and  profita 
from  sales  of  real  or  personal  property  or  from 
any  source  whatever,  the  difference  between  the 
marlcet  value  of  stock,  on  March  1,  1913,  made 
the  basis  for  determining  gain  by  section  2(c). 
and  the  price  for  which  it  was  sold,  was  *'in- 
come." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In- 
come.] 

4.  Internal  rovenuo  <S=>7~Tni8teo  for  llfo  ten- 
ant and  remainderman  is  "taxable  person"  as 
to  profits  for  contlnoont  Interests. 

A  trustee  under  a  will  requiring  him  to 
pay  the  income  to  the  testator's  widow  for  her 
life  and  then  to  the  children  until  they  became 
25  years  of  age,  and  providing  that  accretions 
of  selling  values  should  be  principal,  not  income, 
is  a  ^'taxable  person"  within  Act  OcC  3,  1917, 
§  1204  (1)  (c),  being  Comp.  St.  1918,  $  6336h, 
and  Act  Sept.  8,  1916,  $  2  (b),  being  Compw 
St  S  6336b,  requiring  such  trustees  to  make 
an  income  return  and  to  pay  taxes  on  income 
held  for  contingent  interests. 

5.  Internal  revenue  ^=s>7— Profit  from  sale  of 
corporate  stock  la  "income"  within  oonstltn- 
tional  amendment 

For  the  purpose  of  assessing  the  income 
tax  as  well  as  for  the  purpose  of  levying  the 
previous  corporate  excise  tax  which  was  based 
on  the  corporation's  income,  income  is  defined 
as  a  gain  derived  from  capital,  from  labor,  or 
from  both  combined,  including  profit  gained 
through  sale  or  conversion  of  capital  assets,  so 
that  the  profit  derived  by  a  sale  of  corporate 
atock  was  income  within  Const  Amend.  16,  and 
the  income  tax  acts  are  not  unconstitutional 
in  taxing  it  as  such  without  apportionment 
among  the  states,  aa  required  by  article  1,  | 
2,  d.  3,  art  1,  i  9,  d.  4. 

6.  Internal  revenue  ^=s>7— "Income"  from  atock 
sales  not  limited  to  sales  In  huslnees. 

The  gain  or  profit  from  salea  of  corporate 
stock  or  other  personal  property  which  are  tax- 
able as  income  are  not  limited  to  those  salea 
by  one  engaged  in  buying  and  selling  aa  a  busi- 
ness, but  include  also  the  gains  from  an  isolated 
sale  by  an  individual  owner. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  IIU- 
nois. 

Action  by  the  Merchants*  Loan  &  Trust 
Company,  as  trustee  of  Arthur  Ryerson,  de> 
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ceased,  acalnst  Julius  F.  Smletanka,  former- 
ly United  States  Collector  of  Internal  Reve- 
nue for  the  First  District  of  the  State  of 
Illinois,  to  recover  assessment  of  Income  tax 
paid  under  protest.  Judgment  for  defend- 
ant on  sustaining  demurrer  to  the  declara- 
tion, and  plaintiff  brings  error.    AfEirmed. 
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*Mr.  Albert  M.  Kales,  of  Chicago,  IlL,  for 
plaintiff  in  error. 
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*Mr.  Solicitor  General  Frlerson,  for  defend- 
ant In  error. 
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*Mr.  Justice  CLARKE  delivered  the 
opinion  of  the  Court 

[1]  A  writ  of  error  brings  this  case  here 
for  review  of  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  sustaining  a  demurrer 
to  a  declaration  In  assumpsit  to  recover  an 
assessment  of  taxes  for  the  year  1017,  made 
under  warrant  of  the  Income  Tax  Act  of  Con- 
gress, approved  September  8,  1016  (30  Stat 
c.  463,  p.  756),  as  amended  by  the  act  ap- 
proved October  8, 1017  (40  Stat  a  63,  p.  800). 
Payment  was  made  under  protest,  and  the 
claim  to  recover  Is  based  upon  the  contention 
that  the  fund  taxed  was  not  "income"  with- 
in the  scope  of  the  Sixteenth  Amendment  to 
the  Constitutlcm  of  the  United  States,  and 
that  the  tf  ect  given  by  the  lower  court  to 
the  act  of  Congress  dted  renders  it  uncon- 
stitutional and  void.  This  is  sufficient  to 
sustain  the  writ  of  error.  Towne  v.  Eisner, 
245  U.  S.  418,  88  Sup.  Ct  158,  62  U  Ed.  872, 
U  R.  A.  1018B,  254. 

Arthur  Ryerson  died  in  1012,  and  the 
plaintiff  in  error  is  trustee  under  his  will  of 
property  the  net  Income  of  which  was  direct- 
ed to  be  paid  to  his  widow  during  her  life 
and  after  her  death  to  be  used  for  the  bene- 
fit of  his  children,  or  their  representatives, 
until  each  child  should  arrive  at  25  years  of 
age,  when  each  should  receive  his  or  her 
share  of  the  trust  fund. 

The  trustee  was  given  the  fullest  possible 
dominion  over  the  trust  estate.  It  was  made 
the  final  Judge  as  to  what  "net  Income"  of 
the  estate  should  be,  and  its  determination 
in  this  respect  was  made  binding  upon  all 
parties  Interested  therein,  "except  that  it  is 
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my  will  that  stock  ^dividends  and  accretions 
of  selling  values  shall  be  considered  princi- 
pal and  not  income." 

The  widow  and  four  children  were  living 
in  1017. 

Among  the  assets  which  came  to  the  cus- 
tody of  the  trustee  were  0.522  shares  of  the 
capital  stock  of  Joseph  T.  Ryerson  &  Son,  a 
corporation.  It  is  averred  that  the  cash  val- 
ue of  these  shares,  on  March  1,  1013,  was 
$561,708,  and  that  they  were  sold  for  $1,- 
280.006.64,  on  February  2,  1017.  The  Com- 
missioner of  Internal  Revenue  treated  the 
difference  between  the  value  of  the  stock  on 
March  1,  1013,  and  the  amoimt  for  wMch  it 


was  sold  on  February  2,  1917,  as  income  for 
the  year  1017,  and  upcm  that  amount  assess- 
ed the  tax  which  was  paid.  No  question  is 
made  as  to  the  amount  of  the  tax  If  the  col- 
lection of  it  was  lawful. 

The  ground  of  the  protest,  and  the  argu- 
ment for  the  plaintiff  in  error  here,  is  that 
the  sum  charged  as  "income^'  represented 
appreciation  in  the  value  of  the  capital  as- 
sets of  the  estate  which  was  not  'income" 
within  the  meaning  of  the  Sixteenth  Amend- 
ment,  and  therefore  could  not  constitution- 
ally be  taxed,  without  apportionment,  as  re- 
quired by  section  2,  clause  8,  and  by  section 
0,  clause  4,  of  artlde  1  of  the  Constitution 
of  the  United  States. 

It  is  first  argued  that  the  increase  in  val- 
ue of  the  stock  could  not  be  lawfully  taxed 
under  the  act  of  C<Higress  because  it  was  not 
income  to  the  widow,  for  she  did  not  receive 
it  in  1017,  and  never  can  receive  it,  that  it 
was  not  income  in  that  year  to  the  children 
for  they  did  not  then,  and  may  never,  re- 
ceive it,  and  that  it  was  not  Income  to  the 
trustee,  not  only  because  the  will  creating 
the  trust  required  that  "stock  dividends  and 
accretions  of  selling  value  shall  be  ccmsider- 
ed  principal  and  not  income,"  but  also  be- 
cause in  the  "oomm<m  understanding"  the 
term  **income"  does  not  comprehend  such  a 
gain  or  profit  as  we  have  here,  which  it  is 
contended  is  really  an  accretion  to  capital 
and  therefore  not  constitutionally  taxable 
under  Eisner  v.  Macomber,  252  U.  S.  180,  40 
Sup.  Ct  180,  64  L.  Ed.  521,  0  A.  L.  R.  1570. 
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[2]  •The  provision  of  the  will  may  be  dis- 
regarded. It  was  not  within  the  pdwer  of 
the  testator  to  render  the  fund  nontaxable. 

Assuming  for  the  present  that  there  was 
constitutional  power  to  tax  such  a  gain  or 
profit  as  is  here  involved,  are  the  terms  of 
the  statute  comprehensive  enough  to  Include 
it? 

[3]  Section  2  (a)  of  the  act  of  September 
8,  1016  (30  Stat  757),  (40  Stat  300,  307,  S 
212),  applicable  to  the  case,  defines  the  in- 
come of  "a  taxable  person"  as  including 
"gains,  profits,  and  income  derived  from 
•  •  •  sales,  or  dealings  in  property, 
whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of  or  interest  in  real  or 
personal  property  •  •  •  or  gains  or 
profits  and  income  derived  from  any  source 
whatever." 

Plainly  the  gain  we  are  considering  was 
derived  from  the  sale  of  personal  property, 
and,  very  certainly  the  comprehensive  last 
clause  "gains  or  profits  and  income  derived 
from  any  source  whatever,"  must  also  in- 
clude it,  if  the  trustee  was  a  "taxable  per- 
son'* within  the  meaning  of  the  act  when  the 
assessment  was  made. 

[4]  That  the  trustee  was  such  a  *^xable 
person"  Is  clear  from  section  1204  (1)  (c)  of 
the  act  jt  October  3,  1017  (40  Stat  831), 
which  requires  that-^ 
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'Trosteea,  «zecatort  ^  ^  •  and  all  per- 
woiDB,  corporations,  or  aasociations,  acting  in 
any  fiduciary  capacity  shall  make  and  render 
a  return  of  the  income  of  the  person,  trust,  or 
estate  for  whom  or  which  they  act,  and  be  sub- 
ject to  all  the  provisions  of  this  title  which 
apply  to  individuals." 

And  section  2  (b)  of  the  act  of  September 
8,  1916.  supra,  specifically  declares  that  the — 

"income  received  by  estates  of  deceased  per- 
sons during  the  period  of  administration  or  set- 
tlement of  the  estate,  *  *  ^  or  any  kind  of 
property  held  in  trust,  including  such  income 
accumulated  in  trust  for  the  benefit  of  unborn 
or  unascertained  persons,  or  persons  with  con- 
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tingent  interests,  and  income  held  for  ^future 
distribution  under  the  terms  of  the  will  or  trust 
shall  be  likewise  taxed,  the  tax  in  each  instance, 
except  when  the  income  is  returned  for  the  pur- 
pose of  the  tax  by  the  beneficiary,  to  be  as- 
sessed to  the  executor,  administrator,  or  trus- 
tee, as  the  case  may  be/* 

Farther,  section  2  (c)  clearly  shows  that 
it  was  the  purpose  of  Congress  to  tax  gains, 
derived  from  such  a  sale  as  we  have  here, 
in  the  manner  in  which  this  fund  was  as- 
sessedt  l>7  proyiding  that — 

"For  the  purpose  of  ascertaining  the  gain 
derived  from  the  sale  or  other  disposition  of 
property,  real,  personal,  or  mixed,  acquired 
before  March  1,  1913,  the  fair  market  price  or 
value  of  such  property  as  of  March  1,  1913, 
shall  be  the  basis  for  determming  the  amount 
of  such  gain  derived." 

mius,  it  is  the  plainly  expressed  purpose 
of  the  act  of  Oongress  to  treat  such  a  trustee 
as  we  have  here  as  a  "taxable  person'*  and 
for  the  purposes  of  the  act  to  deal  with  the 
income  received  for  others  precisely  as  if  the 
beneficiaries  had  received  it  in  person. 

[5]  There  remains  the  question,  strenu- 
ously argued,  whether  this  gain  in  four 
years  of  over  $700,000  <m  an  investment  of 
about  $500,000  is  "Income"  within  the  mean- 
ing of  the  Sixteenth  Amendment  to  the  Ck)n- 
stltutlon  of  the  United  States. 

The  question  is  one  of  definition,  and  the 
answer  to  it  may  be  found  in  recent  deci- 
sions of  this  Ck>urt 

The  Corporation  Excise  Tax  Act  of  Au- 
gust 5,  1909  (36  Stat  11,  112),  was  not  an  In- 
come tax  law,  but  a  definition  of  the  word 
"income"  was  so  necessary  In  its  adminis- 
tration that  in  an  early  case  it  was  formu- 
lated as  "A  gain  derived  from  capital,  from 
labor,  or  from  both  combined."  Stratton's 
Independence  v.  Howbert,  231  U.  S.  399,  415, 
34  Sup.  Ct  136,  140  (58  L.  Ed.  285). 

This  definition,  frequently  approved  by 
this  court,  received  an  addition,  in  its  latest 
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Income  tax  decision,  which  •is  especially  sig- 
nificant in  Its  application  to  such  a  case  as 
we  have  here,  so  that  it  bow  reads: 

"Income  may  be  defined  as  a  gain  derived 
from  capital,  from  labor,  or  from  both  com- 
bined, provided  it  be  understood  to  include 
profit   gained  through   sale  or  conversion  of 


capital  assets."  Eisner  t.  Macomber,  2S2  U. 
S.  189,  207,  40  Sup.  Ct  189,  193  (64  L.  Ed. 
621),  9  A.  L.  R.  1570. 

The  use  made  of  this  definition  of  "in- 
come" in  the  decision  of  cases  arising  under 
the  Corporation  Excise  Tax  Act  of  August 
5,  1909,  and  under  the  Income  Tax  Acts,  is, 
we  think,  decisive  of  the  case  before  us. 
Thus,  in  two  cases  arising  under  the  Cor- 
poration Excise  Tax  Act: 

In  Hays  v.  Gauley  Mountain  Coal  Co.,  247 
U.  S.  189,  38  Sup.  Ct  470,  62  U  Ed.  1061,  a 
coal  company,  without  corporate  authority 
to  trade  In  stocks,  purchased  shares  in  an- 
other coal  mining  company  in  1902,  which  it 
sold  in  1911,  realizing  a  profit  of  $210,000. 
Over  the  same  objection  made  in  this  case, 
that  the  fund  was  merely  converted  capital, 
this  court  held  that  so  much  of  the  profit 
upon  the  sale  of  the  stock  as  accrued  subse- 
quent to  the  effective  date  of  the  act  was 
properly  treated  as  income  received  during 
1911,  in  assessing  the  tax  for  that  year. 

In  United  States  v.  Cleveland,  Cincinnati, 
Chicago  ft  St  Louis  Railway  Co.,  247  U.  S. 
195,  38  Sup.  Ct  472,  62  L.  Ed.  1064,  a  raU- 
road  company  purchased  shares  of  stock  in 
another  railroad  company  in  1900,  which  it 
sold  in  1909,  realizing  a  profit  of  $814,000. 
Here,  again,  over  the  same  objection,  this 
court  held  that  the  part  of  the  profit  which 
accrued  subsequent  to  the  effective  date  of 
the  act  was  properly  treated  as  income  re- 
ceived during  the  year  1909  for  the  purposes 
of  the  act 

Thus,  from  the  price  realized  from  the 
sale  of  stock  by  two  investors,  as  distin- 
guished from  dealers,  and  from  a  single 
transaction  as  distinguished  from  a  course 
of  business,  the  value  of  the  stock  on  the  ef- 
fective date  of  the  tax  act  was  deducted, 
and  the  resulting  gain  was  treated  by  this 
court  as  "income"  by  which  the  tax  was 
measured. 

It  is  obvious  that  these  decisions  in  prin- 
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dple  rule  the  •case  at  bar  if  the  word  •*in- 
come"  has  the  same  meaning  In  the  Income 
Tax  Act  of  1913  that  It  had  in  the  Corpora- 
tion Excise  Tax  Act  of  1909,  and  that  it  has 
the  same  scope  of  meaning  was  in  effect  de- 
cided in  Southern  Pacific  Co.  v.  Lowe,  247 
U.  S.  330,  335,  38  Sup.  Ct  540.  62  L,  Ed. 
1142,  where  it  was  assumed  for  the  purposes 
of  decision  that  there  was  no  difference  in 
Its  meaning  as  used  in  the  act  of  1909  and 
in  the  Income  Tax  Act  of  1913  (38  Stat.  114). 
There  can  be  no  doubt  that  the  word  must 
be  given  the  same  meaning  and  content  in 
the  Income  Tax  Acts  of  1916  and  1917  that 
it  had  in  the  act  of  1913.  AVhen  to  this  we 
add  that  in  Eisner  v.  Macomber,  supra,  a 
case  arising  under  the  same  Income  Tax  Act 
of  1016  which  is  here  Involved,  the  definition 
of  'income"  which  was  applied  was  adopted 
from  Stratton's  Independence  v.  Howbert 
supra,  arising  under  the  Corporation  Sxdae 


1820) 


HBB0HANT8*  LOAN  ft  TRUST  CX).  T.  8MIBTAMKA 

C41  Sup.Ct.) 


889 


Tax  Act  of  1909,  with  the  addition  that  it 
abould  include  ''profit  gained  through  sale  or 
conversion  of  capital  assets,"  there  would 
seem  to  be  no  room  to  doubt  that  the  word 
must  be  given  the  same  meaning  in  all  of 
the  Income  Tax  Acts  of  (Congress  that  was 
given  to  it  in  the  Corporation  Excise  Tax 
Act,  and  that  what  that  meaning  is  has  now 
become  definitely  settled  by  decisions  of  tliis 
Court. 

In  determining  the  definition  of  the  word 
"income'*  thus  arrived  at,  this  Court  has 
consistently  refused  to  enter  into  the  refine- 
ments of  lexicographers  or  economists,  and 
has  approved,  in  the  definitions  quoted,  what 
it  beJleved  to  be  the  commonly  understood 
meaning  of  the  term  which  must  have  been 
in  the  minds  of  the  people  when  they  adopt- 
ed the  Sixteenth  Amendment  to  the  Gonsti- 
tution.  Doyle  v.  Mitchell  Brothers  Co.,  247 
U.  S.  179,  185,  38  Sup.  Ct.  467, 62  L,  Ed.  1054; 
Eisner  v.  Macomber,  252  U.  S.  180,  206,  207, 
40  Sup.  Ct.  189,  64  L.  Ed.  521, 9  A.  L.  R- 1570. 
Notwithstanding  the  full  argument  heard  in 
this  case  and  in  the  series  of  cases  now  un- 
der consideration,  we  continue  entirely  sat- 
isfied with  that  definition,  and,  since  the 
fond  here  taxed  was  the  amount  realized 
from  the  sale  of  the  stock  in  1917,  less  the 
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capital  investment  ♦as  determined  by  the 
trustee  as  of  March  1,  1913,  it  is  palpable 
that  it  was  a  "gain  or  profit*'  •'produced  by" 
or  "derived  from"  that  investment,  and  that 
it  "proceeded"  and  was  "severed"  or  render- 
ed severable  from  it  by  the  sale  for  cash, 
and  thereby  became  that  "realized  gain" 
which  has  been  repeatedly  declared  to  be 
taxable  income  within  the  meaning  of  the 
constitutional  amendment  and  the  acts  of 
Congress.  Doyle  v.  Mitchell  Brothers  Co. 
and  Eisner  v.  Macomber,  supra. 

[8]  It  is  elaborately  argrued  in  this  case, 
in  No.  609,  Eldorado  Coal  &  Mining  Co.  y. 
Harry  W.  Mager,  Collector,  etc.,  submitted 
with  it,  and  in  other  cases  since  argued,  that 
the  word  "income"  as  used  in  the  Sixteenth 
Amendment  and  in  the  Income  Tax  Act  we 
are  considering  does  not  include  the  gain 
from  capital  realized  by  a  single  isolated 
sale  of  property,  but  that  only  the  profits 
realized  from  sales  by  one  engaged  in  buying 
and  selling  as  a  business — a  merchant,  a 
peal  estate  agent,  or  broker— constitute  in- 
come whidi  may  be  taxed. 

It  is  8ufl9cient  to  say  of  this  contention 
that  no  such  distinction  was  recognized  in 
the  Civil  War  Income  Tax  Act  of  1867  (14 
Stat  471,  478),  or  in  the  act  of  1894  (28  Stat. 
609,  553),  declared  unconstitutional  on  an 
unrelated  ground;  that  it  was  not  recog- 
nized in  determining  income  under  the  Ex- 
cise Tax  Act  of  1900,  as  the  cases  cited,  su- 
pra, show;  that  it  is  not  to  be  found,  in 
terms.  In  any  of  the  income  tax  provisions 
of  the  Internal  Revenue  Acts  of  1913.  1916, 
1917,  or  1019  (40  Stat.  1057):  that  the  defini- 
tion of  the  word  "income"  as  used  in  the 


Sizteenth  Amendment^  whlcli  has  been  de- 
veloped by  this  Court,  does  not  recognise 
any  such  distinction;  that  in  departmental 
practice,  for  now  seven  years,  such  a  rule 
has  not  been  applied;  and  that  there  is  no 
essential  dlfTerence  in  the  nature  of  the 
transaction  or  in  the  relation  of  the  profit  to 
the  capital  involved,  whether  the  sale  or 
conversion  be  a  single,  isolated  transaction 
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or  one  of  many.  ♦Tlie  interesting  and  ingeni- 
ous argument,  which  is  earnestly  pressed  up- 
on us,  that  this  distinction  is  so  fundamental 
and  obvious  that  it  must  be  assumed  to  be  a 
part  of  the  "general  understanding"  of  the 
meaning  of  the  word  "income,"  fails  to  con- 
vince us  that  a  construction  should  be  adopt- 
ed which  would,  in  a  large  measure,  defeat 
the  purpose  of  the  amendment. 

The  opinions  of  the  courts  in  dealing  with 
the  rights  of  life  tenants  and  remaindermen 
in  gains  derived  from  invested  capital,  ea- 
pecially  in  dividends  paid  by  corporations, 
are  of  little  value  in  determining  such  a 
question  as  we  have  here,  influenced  as  such 
decisions  are  by  the  terms  of  the  instru- 
ments creating  the  trusts  involved  and  by 
the  various  rules  adopted  in  the  various  Ju- 
risdictions for  attaining  results  thought  to 
be  equitable.  Here  the  trustee,  acting  with- 
in its  powers,  sold  the  stock,  as  it  might 
have  sold  a  building,  and  realized  a  profit 
of  $700,000,  which  at  once  became  assets  in 
its  possession  free  for  any  disposition  within 
the  scope  of  the  trust,  but  for  the  purposes 
of  taxation  to  be  treated  as  if  the  trustee 
were  the  sole  owner. 

Gray  v.  Darlington,  15  Wall.  63,  21  L.  Bd. 
45,  much  relied  upon  In  argument,  was  sufll- 
ciently  distinguished  from  cases  such  as  we 
have  here  in  Hays  v.  Gauley  Mountain  Coal 
Co.,  247  U.  S.  189,  191,  38  Sup.  Ct.  470,  62 
L.  Ed.  1061.  The  differences  in  the  statutes 
involved  render  inapplicable  the  expressions 
in  the  opinion  in  that  case  (not  necessary  to 
the  decision  of  it)  as  to  distinctions  between 
income  and  increase  of  capital. 

In  Lynch  v.  Turrish,  247  U.  S.  221,  38  Sup. 
Ct  537,  62  li.  Ed.  1087.  also  much  relied  up- 
on, it  is  expressly  stated  that — 

"According  to  the  fact  admitted,  there  was 
no  increase  after  that  date  [March  1,  1913], 
and  therefore  no  increase  subject  to  the  law." 

For  this  reason  the  questions  here  discuss- 
ed and  decided  were  not  there  presented. 

The  British  income  tax  decisions  are  In- 
terpretations of  statutes  so  wholly  different 
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in  their  wording  from  the  ♦acts  of  CJongress 
which  we  are  considering  that  they  are  quite 
without  value  in  arriving  at  the  construction 
of  the  laws  here  involved. 

Another  assessment  on  a  small  gain  real- 
ized upon  a  purchase,  made  in  1914,  of 
bonds  which  were  duly  called  for  redemption 
and  paid  in  1917,  does  not  present  any  ques- 
tions other  than  those  which  we  have  di«- 
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coared,  and  therefore  It  does  not  call  for 
■eparate  conaideration. 

The  Judgment  of  the  District  Court  is 

AfBrmed* 

Mr.  Justice  HOLMES  and  Mr.  Justice 
BRANDEIS,  because  of  prior  decisions  of 
the  Court,  concur  In  the  Judgment. 


(266  U.  8.  622) 

ELDORADO  COAL  &  MINING  CO.  V. 

IMAGER,  Colleetor  of  Interaal 

Revenue. 

(Argued  Jan.   12,   1021.     Decided  Biarcb  28, 

1921.) 

No.  609. 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Action  by  the  Eldorado  Coal  &  Mining  Com- 
pany against  Harry  W.  Mager,  Colleetor  of 
Internal  Revenue  for  the  First  District  of  Illi- 
nois. Judgment  for  the  defendant,  on  sustain- 
ing a  demurrer  to  the  declaration,  and  plaintiff 
brings  error.    Affirmed. 

Mr.  Herbert  Pope,  of  Chicago,  BL,  for  plain- 
tiff in  error. 
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*Mr.  Solicitor  General  Frierson,  for  defendant 
in  error. 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  Court 

This  case  comes  into  this  Court  on  a  writ  of 
error  to  review  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  sustaining  a  demurrer  to  a 
declaration  in  assumpsit  to  recover  an  assess- 
ment of  income  and  excess  profits  taxes  for 
the  year  1917,  under  warrant  of  the  Income 
Tax  Act  of  Congress,  approved  September  b, 
1916  (39  Stat  c.  463,  p.  756)  as  amended  by 
the  act  approved  October  8,  1917  (40  SUt  c. 
63,  p.  300).  Payment  was  made  under  protest, 
and  the  claim  to  recover  is  based  upon  the 
same  contention  dealt  with  in  No.  608,  Mer- 
chants' Loan  &  Trust  Co.  v.  Smietanka,  255 
U.  S.  509,  41  Sup.  Ct  386.  65  L.  Ed.  — ,  this 
day  decided,  that  the  fund  taxed  was  not  "in- 
come" within  the  scope  of  the  Sixteenth 
Amendment  to  the  Constitution  of  the  United 
States,  and  that  the  effect  given  by  the  lower 
court  to  the  act  renders  it  unconstitutional  and 
void. 

The  Eldorado  Coal  &  Mining  Company  is  an 
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In^diana  corporation,  which  operated  a  bitumi- 
nous coal  mine  and  mining  plant,  which  it  sold 
in  May,  1917,  for  cash.  The  company  retained 
its  accounts  receivable  and  prior  to  September 
30,  1917,  it  distributed  among  its  stockholders, 
proportionately  to  their  ownership  of  stocks, 
the  cash  received  from  the  sale  and  the  ac- 
counts receivable  in  kind.  The  corporation, 
however,  was  not  dissolved  nor  its  charter  sur- 
rendered, because  there  were  unsettled  liabili- 
ties against  it  for  federal  income  taxes  and 
excess  profit  taxes.  Otherwise  its  affairs  were 
wound  up. 


It  is  averred  in  the  declaration  that,  taking 
the  fair  market  value  as  of  March  1,  1918,  of 
the  capital  assets  of  the  company  invested  and 
employed  in  its  business,  and  adding  thereto  the 
cost  of  additions  and  betterments,  and  sub- 
tracting depreciation  and  depletion  to  the  date 
of  sale,  it  appears  that  there  was  an  apprecia- 
tion in  value  of  the  property  after  March  1, 
1913,  of  $5,966.02,  and  it  was  on  this  profit 
realized  by  the  sale  that  the  assessment  of 
$3,073.16  was  made  which  the  company  paid 
and  in  this  suit  seeks  to  recover. 

It  is  obvious  from  this  statement  of  the  case 
that  it  presents  in  so  nearly  the  same  form 
precisely  the  same  questions  as  were  consider- 
ed in  No.  608,  Merchants'  Loan  &  Trust  Co.. 
etc.,  V.  Julius  F.  Smietanka,  Collector,  etc.,  255 
U.  S.  509,  41  Snp.  Ct  386,  65  L.  Ed.  — ,  this 
day  decided,  that  further  discussion  of  them  is 
unnecessary,  and,  on  the  authority  of  that  case, 
the  judgment  of  the  District  Court  is 

Affirmed. 

Mr.  Justice  HOLMES  and  Mr.  Justice 
BRANDEIS,  because  of  prior  decisions  of  the 
Court,  concur  only  in  the  judgment 


(265  U.  8.  B7) 

GOODRICH  V.  EDWARDS,  Colleotor  of 
Internal  Revenue. 

(Argued  March  10  and  11,  1921.    Decided 
March  28,  1921.) 

No.  668. 

internal  revenue  ^=»7— Income  tax  not  assess- 
able on  stook  sold  at  loss  for  moro  than  1913 
value;    "income";    "gain." 

Under  Income  Tax  Act  1916,  (2  (c),  being 
Comp.  St  f  6336b,  providing  that  for  the  pur- 
pose of  ascertaining  the  gain  derived  from  the 
sale  of  property  acquired  before  March  1,  1913, 
a  fair  market  price  or  value  on  that  date  shall 
be  the  basis,  and  under  the  definition  of  'in- 
come" as  a  gain  derived  from  capital,  from  la- 
bor or  from  both  combined,  including  profits 
from  sale  or  conversion  of  capital  assets,  no 
income  tax  can  be  levied  on  the  sale  of  stock 
for  a  price  greater  than  its  value  on  March  1« 
1913,  but  less  than  the  price  paid  for  the  sto^ 
before  that  date,  since  in  sudi  case  there  was 
no  "gain." 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gain; 
Income.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  ci 
New  York. 

Assumpsit  by  David  M.  Goodrich  against 
Wiliam  H.  Edwards,  United  States  Collect- 
or of  Internal  Revenue  for  the  Second  Dis- 
trict of  the  State  of  New  Yoric  to  recover 
Income  taxes  assessed  and  paid  under  pro- 
test. Judgment  for  defendant  on  sustaining 
demurrer  to  the  complaint,  and  plaintiff 
brings  error.  Reversed  in  part  and  afSimed 
1  in  part 


£=»For  othtr  caaM  sm  uune  topic  and  KBT-NTJMBBR  in  all  Kij-N 
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Mr.  William  D.  Guthrie,  of  New  Tork 
City,  for  plaintiff  in  error. 

•631 

*Mr.  Solicitor  General  Frierson,  for  de- 
fendant in  error. 
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*Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court. 

The  plaintiff  in  error  sued  the  defendant, 
a  Collector  of  Internal  Revenue,  to  recover 
Income  taxes  assessed  in  1920  for  the  year 
1016  and  paid  under  protest  to  avoid  penal- 
ties. A  demurrer  to  the  complaint  was  sus- 
tained, and  the  constitutional  validity  of  a 
law  of  the  United  States  is  so  involved  that 
the  case  Is  properly  here  by  writ  of  error. 
Towne  v.  Eisner,  245  U.  S.  418,  88  Sup.  Ct. 
158,  62   L.   Ed.  872,   L.   R.  A.  1918D,  254. 

Two  transactions  are  involved. 

(1)  In  1012  the  plaintiff  in  error  purchas- 
ed 1,000  shares  of  the  capital  stock  of  a  min- 
ing company  for  which  he  paid  $500.  It 
is  averred  that  the  stock  was  worth  $695 
on  March  1,  1913,  and  that  it  was  sold  in 
March,  1916,  for  $13,931.22.  The  tax  which 
the  plaintiff  in  error  seeks  to  recover  was 
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assessed  on  the  difference  between  the  lvalue 
of  the  stock  on  March  1,  1913,  and  the 
amount  for  which  it  was  sold. 

(2)  The  plaintiff  in  error  being  the  owner 
of  shares  of  the  capital  stock  of  another 
corporation,  in  1912  exchanged  them  for 
stock,  in  a  reorganized  company,  of  the  then 
value  of  $291,600.  It  is  averred  and  admit- 
ted that  on  March  1,  1918,  the  value  of  this 
stock  was  $148,635.50,  and  that  it  was  sold 
in  1916  for  $269,346.25.  Although  it  is  thus 
apparent  that  the  stock  involved  was  of 
less  value  on  March  1,  1913,  than  when  it 
was  acquired,  and  that  it  was  ultimately 
sold  at  a  loss  to  the  owner,  nevertheless  the 
collector  assessed  the  tax  on  the  difference 
between  the  value  on  March  1,  1913,  and  the 
amount  for  which  it  was  sold. 

The  plaintiff  in  error  seeks  to  recover  the 
whole  of  these  two  assessments. 

The  same  contention  is  made  with  respect 
to  each  of  these  payments  as  was  made  in 
No.  608,  Merchants'  Loan  &  Trust  Co.,  as 
Trustee,  v.  Julius  F.  Smletanka,  Collector 
of  Internal  Revenue,  25S  U.  S.  509,  41  Sup. 

Ct  386,  65  li.  Ed. ,  this  day  decided,  viz. 

that  the  amounts  realized  from  the  sales  of 
the  stocks  were  in  their  inherent  nature 
capital  as  distinguished  from  income,  being 
an  increment  in  value  of  the  securities  while 
owned  and  held  as  an  investment,  and  there- 
fore not  taxable  under  the  Revenue  Act 
of  1916  (39  Stat.  756),  as  amended  in  1917 
(40  Stat  300),  or  under  any  constitutional 
law. 

With  respect  to  the  first  payment.  It  is 
plain  that  this  assessment  was  on  the  profit 
accruing  after  March  1.  1913,  the  effective 
date  of  the  act,  realized  to  the  owner  by  the 


sale  after  deducting  his  capital  investment 
The  question  involved  is  ruled  by  No.  608, 
supra,  and  the  amount  was  properly  taxed. 
As  to  the  second  payment  The  govern- 
ment confesses  error  in  the  Judgment  with 
respect  to  this  assessment  The  stock  was 
sold  in  the  year  for  which  the  tax  was  as- 
sessed  for   $22,253.75   less   than   its    value 
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when  it  was  ^acquired,  but  for  $120,710.75 
more  than  its  value  on  March  1,  1918,  and 
the  tax  was  assessed  on  the  latter  amount 

The  act  under  which  the  assessment  was 
made  provides  that  the  net  income  of  a  tax- 
able person  shall  include  gains,  profits,  and 
income  derived  from  •  •  •  sales  or  deal- 
ings in  property,  whether  real  or  personal 
*  *  ^  or  gains  or  profits  and  income 
derived  from  any  source  whatever.  89  Stat 
757;  40  Stat  800,  307. 

Section  2  (c)  of  this  same  act  provides 
that— 

"For  the  purpose  of  ascertaining  the  gain  de* 
rived  from  the  sale  or  other  disposition  of 
property,  real,  personal,  or  mixed,  acquired  be- 
fore March  first  nineteen  hundred  and  thirteen, 
the  fair  market  price  or  value  of  such  property 
as  of  March  first  nineteen  hundred  and  thir- 
teen, shall  be  the  basis  for  determining  the 
amount  of  such  gain  derived.*' 

And  the  definition  of  'Income"  approved 
by  this  Court  is : 

"*The  gain  derived  from  capital,  from  labor, 
or  from  both  combined,'  provided  it  be  under- 
stood to  include  profits  gained  through  sale  or 
conversion  of  capital  assets."  Eisner  v.  Ma- 
comber,  252  U.  S.  189,  207,  40  Sup.  Ct  189, 
193  (64  L.  Ed.  521,  9  A.  L.  R.  1570). 

It  is  thus  very  plain  that  the  statute  im- 
poses the  income  tax  on  the  proceeds  of  the 
sale  of  personal  property  to  the  extent  only 
that  gains  are  derived  therefrom  by  the 
vendor,  and  we  therefore  agree  with  the 
Solicitor  General  that  since  no  gain  was 
realized  on  this  investment  by  the  plaintiff 
in  error  no  tax  should  have  been  assessed 
against  him. 

Section  2  (c)  is  ai^licable  only  where  a 
gain  over  the  original  capital  investment  has 
been  realized  after  March  1,  1913,  from  a 
sale  or  other  disposition  of  property. 

It  results  that  the  Judgment  of  the  Dis- 
trict Court  as  to  the  first  assessment,  as  we 
have  described  it  is  affirmed,  that  as  to 
the  second  assessment  it  is  reversed,  and  the 
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case  *is  remanded  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed  in  part 

Affirmed   in   part 

Mr.  Justice  HOLMES  and  Mr.  Justice 
BRANDEIS,  because  of  prior  dedsiona  of 
the  Court,  concur  only  in  the  Judgment, 
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WALSH,  Collootor  of  Internal  Revenue,  v. 

BREWSTER. 


(Argued  March  10  and  11,  1021. 
March  28,  1921.) 

No.  742. 


Decided 


1.  Internal  revenue  ^=:97— Interest  on  cost  be- 
f^re  bond  interest  was  paid  not  included  on 
eost  price. 

Where  a  purchase  of  bonds  was  made 
through  a  syndicate  and  no  interest  was  receiv- 
ed upon  the  amount  paid  prior  to  the  allotment 
of  the  bonds  four  jeors  after  the  payment,  in- 
terest on  the  cost  price  of  the  bonds  until  the 
interest  payments  began  cannot  be  included  as 
part  of  the  cost,  for  the  purpose  of  determining 
the  profit  from  a  sale  of  the  bonds  upon  which 
the  income  tax  is  to  be  levied. 

2.  Internal  revenue  ^=»7— Only  "o^in"  over 
oost  price  Is  taxable  as  Income. 

Wliere  the  marlcet  value  of  bonds  on  March 
1,  1913,  was  less  than  the  purchase  price,  the 
gain  derived  from  a  sale  of  the  bonds  on  which 
the  income  tax  can  be  levied  is  the  difference 
between  the  sale  price  and  the  original  pur- 
chase price,  not  the  difference  between  the  sale 
price  and  the  market  value  on  the  stated  date. 
[Eid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gain.] 

3.  Internal  revenue  ^=>7— Stock  dividend  Is 
not  taxable  as  "income." 

A  dividend  of  corporate  stock  is  not  taxable 
as  income  of  the  stockholder. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Income.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Connecticut 

Action  by  Frederick  F.  Brewster  against 
James  J.  Walsh,  Collector  of  Internal  Rev- 
enue, to  recover  income  taxes  paid  under 
protest  to  avoid  penalties.  Judgment  for  the 
plalntifr  (268  Fed.  207),  and  defendant  brings 
error.  Reversed  in  part,  affirmed  in  part, 
and  case  remanded. 

Mr.  Solicitor  General  Frlerson,  for  plain- 
tiff in  error. 

Mr.  William  D.  Guthrie,  of  New  York  City, 
and  Mr.  Henry  F.  Parmelee,  of  New  Haven, 
Conn.,  for  defendant  In  error. 
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♦Mr.  Ju.«tice  CLARKE  delivered  the  opin- 
ion of  the  Court. 

In  this  case  the  defendant  In  error  sued 
the  plaintiff  in  error,  a  Collector  of  Internal 
Revenue,  to  recover  Income  taxes  for  the 
year  1916,  assessed  In  1918,  and  which  were 
paid  under  protest  to  avoid  penalties.  The 
defendant  answered,  the  case  was  tried  upon 
an  agreed  statement  of  facts,  and  judgment 
was  rendered  in  favor  of*  the  taxpayer,  the 
defendant  in  error.  The  case  Is  properly 
here  by  writ  of  error.  Towne  v.  Eisner,  245 
U.  S.  418,  38  Sup.  Ct  158,  62  L.  Ed.  372,  L. 
R.  A.  1918D,  254. 


The  defendant  in  error  was  not  a  trader  or 
dealer  in  stocks  or  bonds,  but  occasionally 
purchased  and  sold  one  or  the  other  for  the 
purpose  of  changing  his  investments. 

Three  transactions  are  involved. 

The  first  relates  to  bonds  of  the  Interna- 
tional Navigation  Company,  purchased  In 
1909,  for  $191,000  and  sold  In  1916  for  the 
same  amount.  The  market  value  of  these 
bonds  on  March  1,  1918,  was  $151,845,  and 
the  tax  In  dispute  was  assessed  on  the  differ- 
ence between  this  amount  and  the  amount 
for  which  they  were  sold  In  1916.  viz.  $39,155. 

The  trial  court  held  that  this  apparent 
gain  was  capital  assets  and  not  taxable  In- 
come under  the  Sixteenth  Amendment  to 
the  Constitution  of  the  United  States,  and 
rendered  Judgment  in  favor  of  the  defend- 
ant in  error  for  the  amount  of  the  tax  which 
he  had  paid. 

The  ground  upon  which  this  part  of  the 
Judgment  was  Justified  below  Is  held  to  be 
erroneous  In  No.  608,  Merchants'  Loan  & 
Trust  Co.»  as  Trustee,  v.  Julius  F.  Smletanka, 
Collector  of  Internal  Revenue,  255  U.  S.  509, 
41  Sup.  Ct.  386,  65  L.  Ed.  — ,  this  day  de- 
cided, but,  since  the  owner  of  the  stock  did 
not  realize  any  gain  on  his  original  invest- 
ment by  the  sale  in  1916,  the  judgment  was 
right  In  this  respect,  and  under  authority 
of   the  opinion  and  Judgment  in  No.  663, 
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Goodrich  v.  Ed*wards,  Collector,  255  U.  S.  527. 

41  Sup.  Ct  390,  65  L.  Ed. ,  also  rendered 

this  day,  this  part  of  the  Judgment  Ib  af- 
firmed. 

[1]  The  second  transaction  involved  the 
purchase  In  1902  and  1903  of  bonds  of  the 
International  Mercantile  Marine  Company 
for  $231,300,  which  were  sold  In  1916  for 
$276,150.  This  purchase  was  made  through 
an  underwriting  agreement  such  that  the 
purchaser  did  not  receive  any  Interest  upon 
the  amount  paid  prior  to  the  allotment  to 
him  of  the  bonds  in  1906,  and  he  claimed 
that  Interest  upon  the  investment  for  the 
time  which  so  elapsed  should  be  added  as 
a  part  of  tlie  cost  to  him  of  the  bonds.  But 
this  claim  was  properly  rejected  by  the  trial 
court  under  authority  of  Hays  v.  Gaaley 
Mountain  Coal  Co.,  247  U.  S.  189,  S8  Sup. 
Ct.  470,  62  L.  Ed.  1061. 

[2]  It  Is  stipulated  that  the  market  value 
of  these  bonds  on  March  1,  1913,  was 
$164,480,  and  the  collector  assessed  the  tax 
upon  the  difference  between  the  selling  price 
and  this  amount,  but  since  the  gain  to  the 
taxpayer  was  only  the  difference  between  his 
Investment  of  $231,300  and  the  amount  realiz- 
ed by  the  sale,  $276,150,  under  authority  ot 
No.  663,  Goodrich  v.  Edwards,  Collector,  this 
day  decided,  he  was  taxable  only  on  $44^50. 

The  District  Court,  however,  held  that  any 
gain  realized  by  the  sale  was  a  mere  conver- 
sion of  capital  assets,  and  was  not  income 
which  could  lawfully  be  taxed.    In  this 
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gpect  the  conrt  fell  into  error.  The  tax  was 
properly  assessed,  bat  only  upon  the  differ- 
ence between  the  purchase  and  the  selling 
price  of  the  bonds  as  stated. 

[3]  The  third  transaction  related  to  stock 
in  the  Standard  Oil  Company  of  California, 
received  through  the  same  stodc  dividend  in- 
yolved  in  Eisner  t.  Macomber,  252  U.  S.  189, 
40  Sup.  Ct.  189,  64  L.  Ed.  521,  9  A.  L.  R. 
1570.  The  District  Court,  upon  authority  of 
that  case,  properly  held  that  the  assessment 
made  and  collected  upon  this  dividend  should 
be  refunded  to  the  defendant  in  error. 

It  results  that  as  to  the  profit  realized  up- 
on the  second  transaction,  as  indicated  in 
this  opinion,  the  judgment  of  the  District 
Court  is  reversed,  but  as  to  the  other  trans- 
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ac*tions  it  is  affirmed  for  the  reasons  and 
upon  the  grounds  herein  stated. 

Judgment  reversed  in  part,  affirmed  in 
part,  and  case  remanded. 

Mr.  Justice  HOLMES  and  Mr.  Justice 
BRANDEIS,  because  of  prior  decisions  of 
the  Court,  concur  only  in  the  Judgment 
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(255  U.  8.  489) 

STATE  OF  WYOMING  et  al.  v.  UNITED 

STATES. 

(Argued  Oct  6  and  7,  1920.     Decided  March 

28,  1921.) 

No.  267. 

f.  Publio  lands  ^=:»53— Mineral  discovery  aft- 
er lieu  land  selection,  but  before  approval, 
does  not  authorize  rejection. 
Where  the  state  of  Wyoming  had  accepted 

the  offer  made  by  Congress  by  Act  Feb.  28, 

1891,  amending  Rev.  St  §§  2275,  2276  (Comp. 

8t  §§  4860,  4861),  by  waivincr  its  right  to  lands 

granted  it  by  Act  July  10,  1890,  t  4,  for  the 

support  of  common  schools,  which  had  been 

subsequently  included  within  the  boundaries  of 

a  national  forest,  and  had  made  proper  proofs 

that  the  land  selected  in  lieu  thereof,  was  then 

open  to  entry  and  not  lAineral,  it  acquired  an 

equitable  right  to  the  lands  before  the  approval 

of  the  selection  by  the  Secretary  of  the  Inte- 
rior, 80  that  the  selection  could  not  thereafter 

be  rejected  by  the  Secretary,  on  the  ground 

that  oil  was  subsequently  discovered  thereon 

and  the  land  included  in  a  withdrawal  of  oil 

lands  from  entry. 

2.  Publio  lands  ^=s>53— Secretary  oan  only  de- 
termine whether  selection  was  lawful  when 
made. 

The  authority  of  the  Secretary  of  the  In- 
terior to  approve  selection  by  a  state  of  lands 
in  lieu  of  those  granted  to  the  state  for  school 
purposes,  the  rights  to  which  it  waived  when 
they    were   subsequently    included    within    the 

boundaries  of  a  uational  forest,  extends  only  ,^116  state  was  not  made  a  party  at  flrst,  but 
to  a  determination  of  whether  the  selection  was  afterward*  at  lU  own  request  was  admitted  as  a  de- 
lawful  at  the  time  it  was  made.  '  fendant  to  enable  it  to  defend  the  lieu  selection. 


3.  Public  lands  ^s>7 1— Railroad  land  grants  do- 
ternlned  as  of  tho  tine  of  issnanoo  of  pat- 
ent. 

The  only  exception  to  the  rule  that  the 
right  to  public  lands  is  to  be  determined  as  of 
the  time  at  which  the  selection  was  made  is 
confined  to  raQroad  land  grants,  by  reason  of 
the  terms  of  those  grants  and  the  restrictive 
interpretation  to  which  they  were  subjected. 

4.  Public  lands  «=s>53  —  Valid  lien  land  sslso- 
tlons  cannot  bs  withdrawn  as  oil  land. 

The  authority  given  by  Act  June  26,  1910 
rComp.  St  §§  4523-4525),  to  withdraw  tempo- 
rarily from  entry  oil  lands  is  limited  to  Isnds 
which  are  public  lands  when  the  withdrawal 
was  made,  and  does  not  authorize  the  with« 
drawal  of  lands  which  had  been  previously  se- 
lected by  the  state  in  lieu  of  school  lands  be* 
fore  it  was  suspected  they  contained  oiL 

Appeal  from  the  United  States  Circatt 
Court  of  Appeals  for  tlie  Eighth  Circuit 

Suit  by  the  United  States  against  H.  S. 
Ridgely  and  others,  in  which  the  State  of 
Wyoming  was  admitted  as  a  defendant  at  its 
own  request  Decree  of  the  District  Court, 
dismissing  the  bill  on  the  merits,  was  re- 
versed by  the  Circuit  Court  of  Appeals  (202 
Fed.  675),  and  defendants  appeal.    Reversed. 

*400 

^Messrs.  John  W.  Lacey  and  D.  A.  Preston, 
both  of  Cheyenne,  Wyo.,  for  appellants. 

Mr.  Assistant  Attorney  General  Nebeker, 
for  the  United  States. 

•498 

•Mr.  Justice  VAN  DEVANTER  delivered 
the  opinion  of  the  Court 

This  hs  a  suit  by  the  United  States  to  es- 
tablish title  in  it  to  80  acres  of  land  and  to 
the  proceeds  of  oil  taken  therefrom.  The 
District  Court  rendered  a  decree  disnortssing 
the  bill  on  the  merits,  which  the  Circuit 
Court  of  Appeals  reversed  (United  States  v. 
Ridgely,  262  Fed.  075),  and  the  defendants 
bring  the  case  here. 

One  of  the  defendants,  the  state  of  Wyo- 
ming,^ claims  under  a  lieu  selection,  made  in 
1912,  and  the  other  defendants  under  a  lease 
from  the  state,  made  in  1916.  It  Is  against 
the  selection  and  the  lease  that  the  United 
States  seeks  to  establish  title. 

By  the  Act  of  July  10,  1890,  c.  664,  i  4,  20 
Stat  222,  Ck>ngres8  granted  to  the  state  for 
the  support  of  common  schools  certain  lands 
in  place  (sections  16  and  36  in  each  town- 
ship), with  exceptions  not  material  here; 
and  by  the  Act  of  February  28,  1891,  c.  384, 
26  Stat  796,  amending  §f  2275,  2276,  Rev. 
Stat  (Comp.  St  §§  4860,  4861),  the  state  was 
invited  and  entitled,  in  the  event  any  of  the 

•404 

designated  lands  in  ♦place  after  passing  under 
the  school  grant  should  be  included  within 
a  public  reservation,  to  waive  its  right  there- 
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to  and  select  In  lieu  theceof  other  lands  of 
ecnial  acreage  from  unappropriated  ncmmin- 
eral  public  lands  oiitside  the  reservation  and 
within  the  state.  See  Oallfomia  v.  Deseret 
Water,  etc.,  Co.,  243  U.  S.  415,  37  Sup.  Ct. 
394,  61  L.  Ed.  S21;    Payne  y.  New  Mexico, 

255  U.  S.  367,  41  Sup.  Ct  333,  65  L.  Ed. w 

Other  la^'S  of  general  application  (sections 
441,  453,  2478,  Rev.  Stat.  [Comp.  St.  §f  681, 
699,  5120])  required  that  the  selections  be 
tnade  under  the  direction  of  the  Secretary 
Of  the  Interior. 

In  1907  a  tract  in  place  which  had  passed 
to  the  state  under  the  school  grant  was  in- 
cluded within  a  pubMc  reservation,  called 
the  Big  Horn  National   Forest     On  April 

4,  1912,  the  state — through  its  Governor, 
Joseph  M.  Carey,  and  its  Lend  Commissioner, 

5.  G.  Hopkins — filed  in  the  proper  local  land 
office  a  selection  list  waiving  its  right  to  that 
tract  and  selecting  in  lieu  thereof  other 
land  of  the  same  area  from  public  lands 
within  the  state  and  outside  the  forest  re- 
serve. The  land  so  selected  included  the  80 
acres  now  in  controversy.  At  that  time  the 
state  had  a  perfect  title  to  the  tract  in  the 
reserve  and  the  land  selected  In  lieu  thereof 
was  vacant,  unappropriated,  and  neither 
known  nor  believed  to  be  mineral.  The  list 
fully  conformed  to  the  directions  on  the  sub- 
ject issued  by  the  Secretary  of  the  Interior 
nnd  was  accompanied  by  the  requisite  proofs 
and  the  proper  fees.  Notice  of  the  selection 
was  regularly  posted  and  published,  proof 
thereof  was  duly  made  and  the  state  paid 
the  publisher's  charge.  Thus,  as  the  Circuit 
Court  of  Appeals  said,  '*the  state  did  every- 
thing necessary  to  show  a  perfect  title  to 
the  land  reUnqulshed  and  perfect  relinquish- 
ment thereof  to  the  government  and  every- 
thing that  was  required  either  by  statute 
or  regulation  of  the  I^nd  Department'*  in 
selecting  the  lieu  land  instead  of  the  relin- 
quished tract. 

No  objection  was  called  forth  by  the  notice 
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and  in  ^regular  coarse  the  local  officers  trans- 
mitted the  list  and  other  papers  to  the  Gen- 
eral Land  Office  with  a  certificate  stating 
that  no  adverse  filing,  entry  or  claim  to  the 
selected  land  was  shown  by  the  records  In 
their  office  and  that  the  filing  of  the  list  was 
allowed  and  approved  by  them.  The  list  re- 
mained in  the  General  Land  Office  awaiting 
consideration  by  the  Commissioner  for  up- 
wards of  tliree  years.  In  the  meantime,  on 
May  6,  1914,  two  years  aft<?r  the  selection, 
the  sheeted  Innd,  with  other  lands  aggregat- 
ing more  than  88,000  acres,  was  included  in 
a  temporary  executive  withdrawal  as  possible 
oil  land  under  the  Act  of  June  25,  1910,  c. 
421,  36  Stat  847  (Comp.  St  §§  4523-4525). 
On  April  29,  1915,  the  Commissioner,  coming 
to  consider  the  selection,  decllnea  to  approve 
it  as  made  and  called  on  the  state  either 
to  accept  a  limited — surface  right — certifica- 
tion of  the  selected  land  or  to  show  that  it 


still  was  not  known  or  believed  to  be  ndneraL 
The  state  declined  to  accede  to  ^ther  alter- 
native and  insisted  that  its  rights  should  be 
determined  as  of  the  time  when  the  waiver 
and  sdection  were  made  and  that,  applying 
that  test,  it  became  invested  with  the  equita- 
ble title  to  the  selected  land  two  years  prior 
to  the  temporary'  withdrawal  and  at  a  time 
when  that  land  plainly  was  neither  known 
nor  believed  to  be  mineral.  The  Commission- 
er thereupon  ordered  the  selection  canceled, 
— ^not  because  it  was  in  any  respect  objec- 
tionable when  made,  but  on  the  theory  that 
he  was  justified  in  rejecting  it  by  reason  of 
the  subsequent  withdrawal  and  subsequent 
oil  discoveries  in  that  vicinity.  The  state  ap- 
pealed to  the  Secretary  of  the  Interior,  and, 
<m  October  25.  1916,  he  affirmed  the  Commis- 
sioner's action. 

In  the  meantime,  on  May  24,  1916,  the 
state  had  given  to  the  defendant  Ridgely  a 
lease  permitting  him  to  drUl  the  selected 
land  for  oil,  and  the  lease  had  been  assigned 
to  the  defendant  oil  company.  There  was 
no  oil  discovery,  nor  any  drilling,  on  the  se- 

lected  land  up  ^to  the  time  the  lease  was  glT- 
en;  but  thereafter  the  oil  company  began 
drilling  and  at  large  cost  carried  the  same 
to  discovery  and  successful  production.  This 
was  four  years  after  the  selection. 

The  question  presented  is  whether,  consid- 
ering that  the  selection  was  lawfully  made 
in  lieu  of  the  state-owned  tract  contempora- 
neously relinquished,  and  that  nothing  re- 
mained to  be  done  by  the  state  to  perfect 
the  selection,  it  was  admissible  for  the  Com- 
missioner and  the  Secretary  to  disapprove 
and  reject  it  on  the  ground  that  the  z^lected 
land  was  withdrawn  two  years  later  under 
the  Act  of  June  25,  1910,  and  still  Uter  ^vas 
discovered  to  be  mineral  land ;  that  is,  to  be 
valuable  for  oil.  Or,  putting  it  in  another 
way,  the  question  is  whether  it  was  admissi- 
ble for  those  officers  to  test  the  validity  of 
the  selection  by  the  changed  conditions  when 
they  came  to  examine  It  instead  of  by  the 
conditions  existing  when  the  state  relinquish- 
ed the  tract  in  the  forest  reserve  and  select- 
ed the  other  in  its  st6ad« 

[1  ]  In  principle  it  is  plain  that  the  validity 
of  the  selection  should  be  determined  as  of 
the  time  when  it  was  made,  that  is,  accord- 
ing to  the  conditions  then  existing.  The  pro- 
posal for  tlie  exchange  of  land  without  for 
land  within  the  reserve  came  from  Con- 
gress. Acceptance  rested  with  the  state  and 
of  course  would  be  infiuenced  and  controlled 
by  the  conditions  existing  at  the  time.  It 
is  not  as  if  the  selection  was  merely  a  pro- 
posal by  the  state  which  the  land  officers 
could  accept  or  reject  They  had  no  such 
option  to  exercise,  but  were  charged  with 
the  duty  of  ascertaining  whether  the  state's 
waiver  and  selection  met  the  requirementi 
of  the  congressional  pr(^)Osal  and  of  ^riving 
or  withholding  their  approval  accordingly. 
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The  power  confided  to  them  was  not  that  of 
granting  or  denying  a  privilege  to  the  state, 
but  of  determining  whether  an  existing  priv- 
ilege conferred  by  Congress  had  been  lawful- 
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ly  exercised;  in  other  words,  *thelr  action 
was  to  be  Judicial  In  its  nature  and  di- 
rected to  an  ascertainment  and  declaration 
of  the  effect  of  the  waiver  and  selection  by 
the  state  in  1912.  If  these  were  valid  then 
— If  they  met  all  the  requlremeuts  of  the 
congressional  proposal,  Including  the  direc- 
tions given  by  the  Secretary — ^they  remained 
valid  notwithstanding  the  subsequent  change 
In  conditions.  Acceptance  of  such  a  proposal 
and  full  compliance  therewith  confer  vested 
rights  which  all  must  respect.  Equity  then 
regards  the  state  as  the  owner  of  the  select- 
ed tract  and  the  United  States  as  owning 
the  other ;  and  this  equitable  ownership  car- 
ries with  It  whatever  of  advantage  or  dis- 
advantage may  arise  from  a  subsequent 
change  in  conditions  whether  one  tract  or 
the  other  be  affected.  Of  course  the  state's 
right  under  the  selection  was  precisely  the 
same  as  if  in  1912  it  had  made  a  cash  entry 
of  the  selected  land  under  an  applicable  stat- 
ute, for  the  waiver  of  its  right  to  the  tract 
in  the  forest  reserve  was  the  equivalent  of 
a  cash  consideration.  And  yet  It  hardly 
would  be  suggested  that  the  Commissioner 
or  the  Secretary  on  coming  to  consider  the 
cash  entry  could  do  otherwise  than  approve 
It,  if  at  the  time  it  was  made  tne  land  was 
open  to  such  an  entry  and  the  amount  paid 
was  the  lawful  price. 

The  conclusion  which  we  deem  plain  in 
principle  Is  fully  sustained  l^  prior  adjudi- 
cations. In  Benson  Mining  Co.  v.  Alta  Min- 
ing Co.,  145  U.  S.  428,  431.  12  Sup.  Ct  877, 
878  (36  L.  Ed.  762) ,  which  presented  the  ques- 
tion of  when  under  the  public  land  laws  a 
right  to  the  land  becomes  vested,  it  was  said: 

"When  the  price  in  paid  the  right  to  a  patent 
immediately  arises.  If  not  issued  at  once,  it  Is 
because  the  magnitude  of  the  business  in  the 
Land  Department  causes  delay.  But  such  de- 
lay, in  the  mere  administration  of  affairs,  does 
not  diminish  tlie  rights  flowing  from  the  pur- 
chase, or  cast  any  additional  burdens  on  the 
purchaser,  or  expose  him  to  the  assaults  of 
third  parties.** 

And  again  (145  U.  S.  432,  12  Sup.  Ot  879. 
36  L.  Ed.  762): 

"It  is  a  general  rule,  in  respect  to  the  sales 
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of  real  estate,  *that  when  a  purchaser  has  paid 
the  full  purchase  price  his  equitable  rights  are 
complete,  and  there  is  nothing  left  in  the  ven- 
dor but  the  nalced  legal  title,  which  he  holds  In 
trust  for  the  purchaser.  And  this  general  rule 
of  real  estate  law  has  been  repeatedly  applied 
by  tills  court  to  the  administration  of  the  af- 
fairs of  the  Land  Department  of  the  govern- 
ment; and  the  ruling  has  been  uniform,  that 
whenever,  in  cash  sales,  the  price  has  been  paid, 
o>,  in  other  cases,  all  the  conditions  of  entry 
performed,  the  full  equitable  title  has  passed, 
and  only  the  nalced  legal  title  remains  In  the 
government  in  trust  for  the  other  party,  in 


whom  are  vested  all  the  ri^ts  and  obttgatioiui 

of  ownership.' 


r» 


In  Colorado  Coal  &  Iron  Oa  t.  United 
States,  123  U.  S.  307,  328,  8  Sup.  Ot  131,  141 
(31  L.  Ed.  182),  a  tiUe  obtained  through  pre- 
emption cash  entries  was  assailed  on  the 
ground  that  the  land  was  shown  by  subse- 
quent discoveries  to  be  mineral;  but  the  at- 
tadc  failed;  the  court  saying: 

"A  change  in  the  conditions  occurring  subse- 
quently to  the  sale,  whereby  new  discoveries 
are  made,  or  by  means  whereof  it  may  become 
profitable  to  work  the  veins  as  mines,  cannot 
affect  the  title  as  it  passed  at  the  time  of  sale. 
The  question  must  be  determined  according  to 
the  facts  in  existence  at  the  time  of  the  sale.** 

In  United  States  v.  Iron  Silver  Mining  Co., 
128  U.  S.  673,  683,  9  Sup.  Ot  196,  199  (32  L. 
Ed.  571),  a  title  acquired  through  an  ap- 
plication for  a  placer  patent  was  sought  to 
be  annulled  on  the  ground  that  subsequent 
mining  disclosed  that  the  land  was  lode 
land;  but  the  title  was  sustained,  the  court 
observing: 

'The  subsequent  discovery  of  lodes  upon  the 
ground,  and  their  successful  working  does  not 
affect  the  good  faith  of  the  application.  That 
must  be  determined  by  what  was  known  to  ex- 
ist at  the  time." 

Particularly  in  point  la  Shaw  t.  Kellogg, 
170  U.  S.  312,  18  Sup.  Ot.  632,  42  li.  Ed.  1050, 
which  related  to  what  is  called  Baca  tract 
Na  4.  Congress  had  accorded  to  the  heirs 
of  Luis  Maria  Baca  the  right  to  relinquish 
their  claim  to  a  large  body  of  land  in  New 
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Mexico  and  to  select  ^instead  "an  equal  quan- 
tity of  vacant  land,  not  mineral,"  in  not  ex- 
ceeding five  tracts  in  that  territory.  Aa 
here,  there  was  no  provision  for  a  patent. 
The  original  claim  was  relinquished  and  the 
lieu  selection  made  conformably  to  directions 
given  by  the  Land  Department,  the  selected 
land  being  represented  as  vacant  and  not 
known  to  be  mineral.  Afterwards  the  selec- 
tion of  a  part  of  tract  Na  4  was  called  in 
question  on  the  ground  that  it  was  shown  by 
subsequent  discoveries  to  be  mineral.  This 
court  sustained  the  selection  and  said  (170 
U.  S.  332,  18  Sup.  Ot  641,  42  L.  Ed.  1050): 

"The  grantees,  the  Baca  heirs,  were  author- 
ized to  select  this  body  of  land.  They  were  not 
at  liberty  to  select  lands  already  occupied  by 
others.  The  lands  must  be  vacant.  Nor  were 
they  at  liberty  to  select  lands  which  were  then 
known  to  contain  mineral.  Congress  did  not 
intend  to  grant  any  mines  or  mineral  lands, 
but  with  these  exceptions  their  right  of  selec- 
tion was  coextensive  with  the  limits  of  New 
Mexico.  We  say  'lands  then  known  to  contain 
mineral,'  for  it  cannot  be  that  Congress  intend- 
ed that  the  grant  should  be  rendered  nugatory 
by  any  future  discoveries  of  mineral.  The  se- 
lection was  to  be  made  within  three  years.  The 
title  was  then  to  pass,  and  it  would  be  an  in- 
sult to  the  good  faith  of  Congress  to  suppose 
that  it  did  not  intend  that  the  title  when  it 
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yaaied  should  para  absolately,  and  not  contin- 
gently upon  subsequent  discoveries.  This  is  in 
accord  with  the  general  rule  as  to  the  transfer 
of  title  to  the  public  lands  of  the  United  States. 
In  case  of  homestead,  pre-emption  or  townsite 
entries,  the  law  excludes  mineral  lands,  but  it 
was  never  doubted  that  the  title  once  passed 
was  free  from  all  conditions  of  subsequent  dis- 
coveries of  mineral." 

In  Leonard  v.  Lennox,  181  Fed.  760, 104  0. 
O.  A.  296,  a  contention  that  an  application 
for  a  noninineral  final  entry,  even  if  regular- 
ly presented  and  based  on  full  compliance 
with  the  law,  should  be  disallowed  and  re- 
jected where  the  land  subsequently  is  discov- 
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ored  to  be  mineral  (coal)  was  ♦overruled  by 
the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  the  court  saying  (181  Fed.  764,  104 
C.  C.  A.  300): 

•*This  insistence  cannot  prevail.  It  not  only 
is  opposed  to  the  settled  rule  that  the  character 
of  the  land— whether  agricultural  or  known  to 
be  chiefly  valuable  for  coal— must  be  determin- 
ed according  to  the  conditions  existing  at  the 
time  when  the  applicant  does  all  that  he  is  re- 
quired to  do  to  entitle  him  to  a  patent,  but  is 
grounded  in  a  misapprehension  of  the  authority 
and  duty  of  the  officers  of  the  Land  Department 
in  respect  of  such  an  application.  Whilst  it 
undoubtedly  is  subject  to  examination  and  con- 
sideration by  them,  this  is  not  that  they  may 
elect  whether  or  not  they  wUl  consent  to  its 
allowance,  but  that  they  may  ascertain  whether 
or  not  the  applicant  has  acquired  a  right  to 
its  allowance-a  right  which  is  acquired,  if  ac- 
quired at  all,  at  that  point  of  time  when  the 
applicant  has  done  all  that  he  is  required  to  do 
in  the  premises  instead  of  at  the  time  of  ito 
recogniUon  by  them." 

The  last  expression  on  this  subject  in  this 
court  is  found  in  Payne  v.  New  Mexico,  255 

U.   S.  367,  41  Sup.  Ct  333,  65  L.  Ed.  , 

where  it  was  held  in  respect  of  a  state  lieu 
selection  like  the  one  In  question  here  that 
the  Commissioner  and  the  Secretary  in  act- 
ing thereon  are  required  to  give  effect  to 
the  conditions  existing  when  it  was  made, 
that  tf  ft  was  valid  then  they  are  not  at 
liberty  to  disapprove  or  cancel  it  by  reason 
of  a  subsequent  change  in  conditions  and 
that  in  this  regard  the  statute  under  which 
the  selection  was  made  does  not  differ  from 
other  land  laws  offering  a  conveyance  of 
the  title  to  those  who  accept  and  fully  com- 
ply with  their  terms. 

The  Land  Department  uniformly  has  ruled 
that  the  states  acquire  a  vested  right  in  all 
school  sections  in  place  which  are  not  other- 
wise appropriated,  and  not  known  to  be  min- 
eral, at  the  time  they  are  identified  by  the 
gurvey— or  at  the  date  of  the  grant  where  the 
survey  precedes  It — regardless  of  when  the 
matter  becomes  a  subject  of  inquiry  and  ded- 
aion,  and  that  this  right  is  not  defeated  or 

•501 

affected  ♦by  a  subse(iuent  mineral  discovery. 
California  y.  Foley,  4  Copp*s  L.  O.  18 ;  Abra- 


ham L.  Minor,  9  Land  Dec.  408 ;  Bloe  t.  Cali- 
fornia, 24  Land  Dec.  14;  United  States  v. 
Morrison,  240  U.  S.  192,  207,  36  Sup.  Ot  326, 
60  L.  Ed.  509 ;  United  States  v.  Sweet,  245 
U.  S.  563,  572,  38  Sup.  Ct  193,  62  L.  Ed.  473. 
And  as  respects  cash  entries  and  entries  un- 
der the  pre-emption,  homestead,  desert  land 
and  kindred  laws  the  Land  Department  al- 
ways has  ruled  that  if,  when  the  claimant 
has  done  all  that  he  is  required  to  do  to  en- 
title him  to  receive  the  title,  the  land  is  not 
known  to  be  mineral  he  acquires  a  vested 
right  which  no  subsequent  discovery  of  min- 
eral will  divest  or  disturb.  Harnish  v.  Wal- 
lace, 13  Land  Dec.  108;  Rea  v.  Stephenson, 
15  Land  Dec.  37 ;  Reld  v.  Lavallee,  26  Land 
Dec.  100, 102 ;  Aspen  Consolidated  Mining  Oo. 
V.  Williams,  27  Land  Dec.  1,  17;  Diamond 
Cool  &  Coke  Ca  v.  United  States,  233  U.  S. 
236,  240,  34  Sup.  Ct.  507,  58  L.  Ed.  936.  And 
this  rule  has  been  applied  by  that  depart- 
ment, although  not  uniformly,  to  selections 
made  in  lieu  of  relinquished  lands  in  public 
reservations.  Thus  in  Kem  Oil  Co.  v. 
Clarke,  80  Land  Dec.  550,  where  a  lieu  selec- 
tion imder  the  Act  of  June  4,  1897,  c  2,  30 
Stat  36,  was  under  consideration,  the  Secre^ 
tary  of  the  Interior  said  (page  556): 

"When  do  rights  under  the  selection  become 
vested?  In  the  disposition  of  the  public  lands 
of  the  United  States,  under  the  laws  relating 
thereto,  it  is  settled  law:  (1)  That  when  a 
party  has  complied  with  all  the  terms  and  con- 
ditions necessary  to  the  securing  of  title  to  a 
particular  tract  of  land,  he  acquires  a  vested  in- 
terest therein,  is  regarded  as  the  equitable 
owner  thereof,  and  thereafter  the  government 
holds  the  legal  title  in  trust  for  him;  (2)  that 
the  right  to  a  patent  once  vested,  is,  for  most 
purposes,  equivalent  to  a  patent  issued,  and 
when  in  fact  issued,  the  patent  relates  back  to 
the  time  when  the  right  to  it  became  fixed; 
and  (3)  that  the  conditions  with  respect  to  the 
state  or  character  of  the  land,  as  they  exist 
at  the  time  when  all  the  necessary  require- 
ments have  been  complied  with  by  a  person 
seeking  title,  determine  the  question  whether 
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the  land  is  subject  to  *8ale  or  other  disposal, 
and  no  diange  in  such  conditions,  subsequently 
occurring  can  impair  or  !n  any  manner  affect 
his  rights.** 

Again  (page  560): 

"These  established  principles,  in  the  opinion 
of  the  department,  are  applicable  to  selections 
under  the  act  of  June  4,  1897.  The  act  dear- 
ly contemplates  an  exchange  of  equivalents. 
Such  is  the  unmistakable  import  of  its  terms. 
In  the  case  of  the  relinquishment  of  patented 
lands  title  is  to  be  given  by  the  government  for 
title  received." 

And  again  (page  564): 

"It  would  be  strange  indeed,  if  by  the  lat- 
ter [1S97]  act.  Congress  intended  that  one  who, 
accepting  the  government's  offer  of  exchange, 
rcliDquishes  a  tract  to  which  he  has  obtained 
full  title  in  a  forest  reservation,  and  in  lieu 
thereof  selects  a  tract  of  land  which  at  the 
time  is  vacant  and  open  to  settlement  and 
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duty  of  determining  whether  the  selections 
were  lawful  at  the  time  they  were  made,  which 
is  inconsistent  with  the  theory  that  any  one 
could  appropriate  the  selected  land  pending 
action  of  the  Secretary.  The  scope  of  the 
power  to  approve  lists  of  selections  conferred 
on  the  Secretary  was  clearly  pointed  out  in 
Wisconsin  Central  Railroad  v.  Price,  133  U.  S. 
496,  511,  where  it  was  said  that  the  power  to 
approve  was  judicial  in  its  nature.  Possess- 
ing that  attribute  the  authority  therefore  in- 
volved not  only  the  power  but  implied  the  duty 
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to  determine  the  lawfulness  of  the  selec*tions 
as  of  the  time  when  the  exertion  of  the  au- 
thority was  invoked  by  the  lawful  filing  of  the 
list  of  selections." 

As  the  Circuit  Court  of  Appeals  in  the 
present  case,  like  the  Secretary  in  the  other, 
regarded  the  decisions  in  the  Wisconsin  Cen- 
tral Case  and  the  Cosmos  Case  as  showing 
that  no  right  attaches  under  a  lieu  selec- 
tion unless  and  until  approved  by  the  Secre- 
tary, it  is  well  to  point  out  just  what  was  in- 
volved in  those  cases;  for  it  then  will  be  ap- 
parent that  there  was  no  purpose  in  either 
to  go  to  the  length  suggested. 

The  Wisconsin  Central  Case  was  a  suit  to 
enjoin  the  collection  of  a  tax  levied  on  land 
which  at  the  time  was  covered  by  a  pending 
indemnity  selection  under  a  railroad  land 
grant  The  Commissioner  of  the  General 
Land  Office  had  reported  that  the  company 
already  had  received  indemnity  lands  large- 
ly in  excess  of  the  losses  for  which  it  was 
entitled  to  indemnity,  and  the  company  was 
disputing  that  report  Until  that  contro- 
versy was  determined  It  could  not  be  known 
whether  the  company  was  entitled  to  an  ap- 
proval of  the  selection.  In  that  situation  the 
United  States  had  such  an  interest  in  the 
land  as  made  it  nontaxable.  Whether  the 
selection  was  valid  or  otherwise  was  primari- 
ly a  question  for  the  Secretary  of  the  Inte- 
rior to  determine.  Ultimately  he  held  it 
valid,  but  not  until  after  the  tax  was  levied 
— ^indeed,  after  the  suit  was  brought  The 
suit  involved  the  validity  of  the  tax,  and 
nothing  more.  Its  purpose  was  not  to  control 
the  action  of  the  Secretary  by  a  writ  of 
mandamus  or  injunction,  nor  to  determine 
the  title  as  between  the  United  States  and 
the  company  or  between  the  company  and  a 
grantee  of  the  United  States.  True,  the 
court  after  commenting  on  the  difference  be- 
tween the  granted  lands  in  place  and  the 
indemnity  lands  as  respects  the  mode  of  iden- 
tification, very  broadly  stated  that  an  indem- 
nity selection  to  be  effective  required  the  ap- 
proval of  the  Secretary;  but  it  was  not 
meant  by  this  that  the  Secretary  arbitrarily 
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could  ^defeat  the  right  of  selection  by  with- 
holding his  approval,  nor  that  if  through  a 
mistake  of  law  he  rejected  a  selection  which 
was  valid  at  the  time  it  was  made  the  com- 
pany would  be  remediless.  There  was  no  oc- 
casion to  consider  those  questions,  nor  could 
tary  consequently  imposed  on  that  official  the|th^  properly  be  determined  without  the  pre^* 


does  an  that  is  required  of  him  to  complete 
the  selection  and  to  perfect  the  exchange, 
should  thereby  acquire  only  an  inchoate  right 
to  the  selected  tract  liable  to  be  defeated  by 
subsequent  discoveries  of  mineral  at  any  time 
before  patent,  or  before  final  action  upon  the 
selection  by  the  Land  Department.  Such  a 
construction  would  not  only  tend  to  defeat  the 
objects  for  which  the  act  was  passed,  by  dis- 
couraging owners  of  lands  in  forest  reserva- 
tions from  giving  up  their  titles,  but  would  be 
against  both  the  letter  and  spirit  of  the  act. 
Parties  would  be  slow  indeed  to  relinquish 
their  complete  titles  if  it  were  once  under- 
stood that  they  could  obtain  only  doubtful  or 
contingent  rights  in  return  for  them.  It  could 
not  have  been  the  intention  of  Congress  that 
parties  accepting  the  government's  offer  of 
exchange  should  be  embarrassed  by  any  such 
conditions  of  doubt  and  uncertainty." 

[2]  That  view  was  repeated  and  applied  in 
many  other  departmental  decisions  dealing 
with  lieu  selections.  But  afterwards  the 
Secretary,  conceiving  that  the  decisions  of 
this  court  in  Wisconsin  Central  R.  R.  Ca 
▼.  Price  County,  133  U.  S.  496,  10  Sup.  Ct 
341,  83  L.  Ed.  687,  and  Cosmos  Explora- 
tion Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S. 
801,  24  Sup.  Ct  860,  47  L.  Ed.  1064,  justified 
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him  in  so  doing,  ruled  that  *no  right  attached 
under  such  a  selection  unless  and  until  it 
was  approved  by  him  and  therefore  that, 
even  though  the  selection  was  lawfully  made, 
he  possessed  a  discretion  to  reject  it  and  give 
effect  to  an  intervening  change  in  conditions^ 
as  where  a  new  claimant  settled  upon  the 
land  or  sought  to  make  entry  of  it  while  the 
selection  was  pending. 

Under  this  changed  ruling  the  Secretary 
rejected  several  selections  lawfully  made  by 
one  Daniels  and  awarded  and  patented  the 
land  to  others.  Daniels  then  brought  suits 
against  the  patentees  charging  that  by  the 
selections  he  acquired  the  equitable  title, 
that  his  selections  were  rejected  and  the  pat- 
ents issued  through  a  misapprehension  of  the 
law,  and  therefore  that  the  patentees  took 
the  legal  title  in  trust  for  him.  Ultimately 
the  suits  came  to  this  court,  and  after  a  full 
review  the  changed  ruling  of  the  Secretary 
was  disapproved  and  Danl^'  contention 
sustained.  Daniels  v.  Wagner,  237  U.  S.  547, 
85  Sup.  Ct  740,  69  L.  Ed.  1102,  L.  R.  A. 
1916A,  1116.  Ann.  Cas.  1917A,  40.  The  sub- 
stance of  the  decision  was  that  as  the  selec- 
tions were  lawful  when  made  "it  was  the 
plain  duty*'  of  the  Secretary  to  approve 
them ;  that  the  contrary  view  found  no  jus- 
tification in  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  supra ;  and  that  the  real  au- 
thority and  duty  of  the  Secretary  in  dealing 
with  such  selections  were  pointed  out  in 
Weyerhaeuser  v.  Hoyt  219  U.  S.  380,  387, 
888,  31  Sup.  Ct  300,  303  (55  L.  Ed.  258) 
where  it  was  said: 

"The  requirement  of  approval  by  the  Secre- 
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enoe  of  parttes  not  tlien  before  the  ooort. 
And  tbat  the  court  did  not  Intend  Its  words 
to  be  taken  so  broadly  is  illustrated  by  the 
fact  tbat  it  cited  with  approval  the  case  of 
Saint  Paul  &  Sioux  City  R.  E.  CJo.  v.  Winona 
Sc  Saint  Peter  R.  R.  Co.,  112  U.  S.  720.  733.  5 
Sup.  Ct  334,  341  (28  L.  Ed.  872).  wherein  an 
indemnity  selection  lawfully  made,  but  dis- 
approved by  the  Secretary,  was  sustained 
against  an  adverse  certification  on  the 
ground  that  ''this  erroneous  decision  of  his" 
did  not  deprive  the  selector  "of  rights  which 
became  vested  by  its  selection  of  those 
lands." 

The  Cosmos  Case  was  a  suit  by  a  lieu  land 
selector  to  establish  his  title  as  against  others 
who  were  claiming  under  placer  mining  lo- 
cations. The  selection  was  not  accompanied 
by  proof  tbat  the  land  was  not  then  occupied 
adversely,  although  that  was  required.  With- 
in the  time  prescribed  by  the  regulations  the 
mining  claimants  filed  in  the  Land  Office  ver- 
ified protests  assailing  the  regularity  and 
validity  of  the  selection,  setting  up  locations 
of  the  selected  land  made  under  the  placer 
mining  law  prior  to  the  selection  and  alleg- 
ing that  the  lands  "were  not  subject  to  se- 
lection" because  "the  same  was  mineral  land 
and  was  included  within"  the  mining  loca- 
tions. The  protests  were  entertained  and, 
with  the  selection,  were  i>endlng  when  the 
suit  was  begun,  which  was  shortly  after  the 
protests  were  filed.  The  suit  was  brought  on 
the  theory  that  by  the  selection  the  selector 
acquired  "the  full,  complete  and  equitable 
title"  to  the  selected  land,  notwithstanding 
he  had  not  submitted  any  proof  of  nonoccu- 
pancy,  and  that  the  protests  were  not  such 
as  could  be  entertained  or  investigated  by  the 
l^nd  Department.  That  case  and  another 
(Riverside  Oil  Co.  v.  Hitchcock.  190  U.  S. 
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316,  23  Sup.  Ct.  698,  47  L.  Ed.  1074).  •wherein 
a  writ  of  mandamus  was  sought  against  the 
Secretary  by  another  lieu  land  selector,  were 
heard  and  disposed  of  as  related  cases,  and 
the  decision  in  one  should  be  read  in  con- 
nection with  that  in  the  other.  The  full  sub- 
stance of  the  decision  in  the  Cosmos  Case  is 
in  the  following  excerpt  from  the  opinion  (190 
U.  S.  315,  24  Sup.  Ct  860,  47  U  Ed.  1064) : 

"Concluding,  as  we  do,  that  the  question 
whether  the  complainant  has  ever  made  a 
proper  selection  of  land  in  lieu  of  the  land 
relinquished,  has  never  been  decided  by  the 
Land  Department,  but  is  still  properly  before 
that  department,  the  courts  cannot  take  juris- 
diction and  proceed  to  decide  such  question 
themselves.  The  government  has  provided  a 
special  tribunal  for  the  decision  of  such  a 
question  arising  out  of  the  administration  of 
its  public  land  laws,  and  that  jurisdiction  can- 
not be  taken  away  from  it  by  the  courts.  Unit- 
ed States  V.  Schurz.  102  U.  S.  378.  395.  The 
bill  is  not  based  upon  any  alleged  power  of 
the  court  to  prevent  the  taking  out  of  mineral 
from  the  land,  pending  the  decision  of  the  Land 
Department  upon  the  rights  of  the  complain- 
ant, and  the  court  has  not  been  asked  by  any 


averments  In  the  bill  or  in  the  prayer  for  relief 
to  consider  that  question.  For  the  reasons 
stated,  we  think  the  bill  does  not  state  sufficient 
facts  upon  which  to  base  the  relief  asked  for, 
and  that  the  defendants'  demurrer  to  the  same 
was  properly  sustained." 

There  are  general  expressions  in  the  opin- 
ion, which  separated  from  the  rest,  might  be 
taken  as  declaring  that  no  right  vests  under 
a  lieu  selection  unless  the  Secretary  approves 
it;  but  that  such  a  ruling  was  intended  is  re- 
futed by  the  opinion  as  a  whole,  and  partic- 
ularly by  the  statements  therein  that  the 
power  of  the  Secretary  is  not  to  be  exercised 
arbitrarily  and  that  his  "decision  of  any  le- 
gal question  would  not,  of  course,  be  binding 
on  the  courts"  should  the  question  properly 
arise  in  future  litigation.  The  general  ex- 
pressions were  relied  upon  in  Daniels  v. 
Wagner  as  interpretative  of  the  decision  and 
this  court  answered : 


•507 


««i 


But  we  are  of  opinion  that  this  ^interpreta- 
tion of  the  Cosmos  Case  cannot  be  justified." 

Besides,  it  was  adjudged  in  the  Daniels 
Case  that  a  lieu  selection  which  is  lawful  at 
the  time  It  is  made  does  invest  the  selector 
with  equitable  rights  which  he  may  enforce 
in  an  appropriate  way  where  the  Secretary 
through  an  error  of  law  rejects  the  selection. 
And  that  ruling  was  reaffirmed  and  applied  in 
Payne  v.  Central  Pacific  Ry.  Co.,  255  U.  S. 

228,  41  Sup.  Ct  314,  65  L.  E>d. ,  and  Payne 

V.  New  Mexico,  256  U.  S.  367.  41  Sup.  Ct.  333, 
65  Ia  Ed.  — . 

[S]  The  only  exception  to  the  general  rule 
before  stated  respecting  the  time  as  of  which 
the  diaracter  of  the  land — whether  mineral 
or  nonmineral — ^is  to  be  determined  Is  one 
which  in  principle  and  practice  is  confined  to 
railroad  land  grants.  From  the  beginnbig 
the  Land  Department,  by  reason  of  the  terms 
of  those  grants  and  the  restrictive  interpreta- 
tion to  which  they  are  subjected,  uniformly 
has  construed  and  treated  them  as  requirmg 
that  the  character  of  the  land  be  determine 
as  of  the  time  when  the  patent  issues.  In 
1890  Secretary  Noble,  in  declining  to  disturb 
this  construction  and  practice,  pointed  out  the 
reasons  which  had  led  the  Department  to 
make  a  distinction  In  this  regard  between 
those  grants  and  other  land  laws,  and  said: 

"This  practice,  having  been  uniformly  fol- 
lowed and  generally  accepted  for  so  long  a 
time,  there  should  be,  in  my  judgment,  the 
clearest  evidence  of  error,  as  well  as  the 
strongest  reasons  of  policy  and  justice  con- 
trolling, before  a  departure  from  it  should  be 
sanctioned.  It  has,  in  effect,  become  a  rule 
of  property.**  Central  Pacific  R.  B.  Co.  v. 
Valentine,  11  L.  D.  238,  246. 

In  1803  the  matter  came  before  this  court 
and  the  construction  and  practice  of  the 
Land  Department  were  sustained.  Barden  v. 
Northern  Pacific  B.  R.  Co.,  154  U.  b.  288,  14 
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Snpb  Ct  1080,  88  li.  Ed.  002.  As  the  opinion 
In  that  case  shows,  the  court  recognized  that 
the  mineral  land  exception  in  other  land  laws 
simply  operates  to  exclude  from  sale,  etc., 
"land  known  at  the  time  to  be  mineral,"  and 
was  careful  to  explain  that  its  decision  re- 
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lated  to  "grants  in  aid  of  ^railroads"  and  to 
"no  other  grants."  The  grounds  on  which 
the  decision  was  put  were:  (a)  That  the  rail- 
road land  grants,  besides  b^ng  confined  in 
the  granting  clause  to  lands  "not  mineral," 
contain  provisos  declaring  in  words  or  effect 
"that  all  mineral  lands  be,  and  the  same 
hereby  are,  excluded  from  the  operation  of 
this"  grant;  (b)  that  such  grants,  although 
expressly  requiring  that  the  question  wheth- 
er the  lands  are  otherwise  excepted  be  deter- 
mined as  of  the  time  the  map  of  definite  lo- 
cation is  filed,  contain  no  such  proyision  in 
respect  of  the  excepticm  of  mineral  land ;  (<*) 
that  it  was  well  understood  that  many  years 
would  necessarily  elapse  between  the  filing  of 
the  map  and  the  time  when  by  construction' 
of  the  road  the  grantee  would  be  entitled  to 
patents,  and  as  the  grants  covered  great  are- 
as, in  one  instance  nearly  equal  to  that  of 
Ohio  and  New  York,  it  hardly  could  have 
been  intended  to  arrest  mineral  development 
in  those  areas  in  the  meantime;  (d)  that  such 
grants  '*must  be  strictly  construed,"  and  "if 
they  admit  of  different  meanings,  one  of  ex- 
tensicm  and  one  of  Umitatiim,  they  must  be 
accepted  in  a  sense  fiivorable  to  the  grantor"; 
and  (e)  that  the  long  prevailing  construction 
and  practice  of  the  Land  Department  ought 
not  to  be  disturbed.  Plainly  the  decision  in 
that  case  is  without  bearing  here,  save  as 


it  recognizes  that  rights  under  other  land 
laws  are  to  be  tested  by  a  different  mle. 
And  this  is  emphasized  by  the  fiict  that  in 
Shaw  V.  Kellogg,  supra,  where  the  selection 
of  Baca  tract  No.  4  was  involved,  the  court 
distinguished  the  Harden  Case,  and  aj^lied 
the  general  rule  before  stated.  And  it  is  of 
further  significance  that  this  court  has  rec- 
ognized that  the  legislation  of  Congress  de- 
signed to  aid  the  common  schools  of  the 
states  is  to  be'  construed  liberally  rather 
than  restrictively.  Beecher  v.  Wetherby,  05 
U.  S.  517,  526,  24  L.  Ed.  400;  Johanson  v. 
Washington,  100  U.  S.  170,  183,  23  Sup.  Ot 
826,  47  L.  Ed.  1008. 

[4]  Of  the  executive  withdrawal  of   the 
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land  two  years  after  *th6  lieu  selection  wa.s 
lawfully  made,  it  suffices  to  say,  following 
the  recent  decision  in  Payne  v.  Central  Pacif- 
ic Ry.  Co.,  255  U.  S.  228,  41  Sup.  Ct  314,  65 
L.  Ed.  — ,  that  the  act  of  1010,  under  which 
the  withdrawal  was  made,  is  confined  to 
"public  lands,"  that  by  the  selection  this  land 
had  ceased  to  be  public,  and  that  the  act 
could  not  be  construed  to  embrace  it  with- 
out working  an  inadmissible  interference 
with  vested  rights. 

It  results  that  the  Secretary  erred  in  mat- 
ter of  law  in  rejecting  the  selection  and  ttiat 
the  District  Court  rightly  entered  a  decree 
for  the  defendants.  See  Cornelius  v.  Kessel, 
128  U.  S.  456,  461,  0  Sup.  Ct  122,  82  L.  Ed. 
482;  United  States  v.  Detroit  Timber  Co., 
200  U.  S.  321,  838,  26  Sup.  Ct  282,  50  L.  Ed. 
400.  The  decree  of  the  Circuit  Court  of  Ap- 
peals is  accordingly 

Beversed. 
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SOUTHERN  IOWA  ELECTRIC  CO.  V.  CITY 
OF  CHARITONp  IOWA,  •%  al.  IOWA 
ELECTRIC  CO.  v.  CITY  OF  FAIRFIELD, 
IOWA,  et  at.  MUSCATINE  LIGHTING 
CO.  V.  CITY  OF  MUSCATINE,  IOWA  M  aL 

(ArflTued  Jan.   26   and  28,   1021.    Decided 
April  11,  1921.) 

No8.  180,  189,  190. 

1.  Ereotrloity  ^=»ll— Gas  ^=»  14 (I)— Power  to 
reguiaAe  ratee  oannot  bo  exercised  to  fix  con- 
fiscatory ratoo. 

Goyemmental  agencies  having  antliority  to 
fix  and  enforce  reasonable  rates  to  be  paid  to 
gas  and  electric  corporations  for  the  services 
rendered  by  them  cannot  fix  rates  which  are  so 
low  as  to  be  confiscatory  of  the  property  of 
such  corporations. 

2.  Electricity  ^=»ll— Gas  <d=>l4(l)— Duly  au- 
thorized oontract  fixino  rates  for  franchise 
term  is  enforoeable,  though  rates  become 
confiscatory. 

Where  gas  and  electric  corporations  and 
the  goyemmental  agencies  dealing  with  them 
have  power  to  contract  as  to  rates  and  exert 
that  power  by  fixing  contract  rates  to  gorem 
during  a  particular  time,  the  enforcement  of 
such  rates  is  controlled  by  the  obligation  re- 
sulting from  the  contract  and  the  question 
whether  the  rates  are  confiscatory  becomes  im- 
material. 

3.  Electricity  «=s>il— Gas  ^=»I4(I)— City  In 
Iowa  cannot  maice  binding  contract  fixing 
rates. 

Under  Code  Iowa  1897,  f  725,  empowering 
c\ties  to  require  public  service  companies  to 
furnish  seryice  and  to  regulate  the  rates  there- 
for, which  powers  shall  not  be  abridged  by  or- 
dinance, resolution,  or  contract,  as  that  section 
had  been  construed  by  the  Supreme  Court  of 
the  state,  the  dty  has  no  authority  to  malce  a 
binding  contract  establishing  rate  to  be 
charged  by  gas  and  electric  companies,  and 
therefore  rates  specified  in  the  franchise  can- 
not be  enforced,  when  increased  operating  costs 
had   rendered   them   confiscatory. 

Appeals  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

Separate  suits  by  the  Southern  Iowa  Elec- 
tric Company  against  the  City  of  Chariton, 
Iowa,  and  others,  by  the  Iowa  Electric  Com- 
pany against  the  City  of  Fairfield,  Iowa,  and 
others,  and  by  the  Muscatine  Lighting  Com- 
pany against  the  City  of  Muscatine,  Iowa, 
and  others,  to  restrain  the  enforcement  of 
ordinances  fixing  maximum  rates  for  elec- 
tricity or  gas.  Decrees  for  defendants  in 
each  case  (256  Fed.  929),  and  complainants 
appeal.    Reversed  and  remanded. 


In  No.  180: 
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^Messrs.  Emmet  Tinley,  of  Council  Bluffs, 
Iowa,  and  William  D.  McHugh,  of  Chicago, 
111.,  for  appellant. 


Messrs.  J.  W.  Kridebangth,  of  Gharlton, 
Iowa,  and  H.  W.  Byera»  of  Harlan,  Iowa,  for 
appellees. 

In  No.  189: 

Messrs.  John  A.  Reed  and  William  Cham- 
berlain, both  of  Cedar  Rapids,  Iowa,  for  ap- 
pellant. 

Mr.  Ralph  H.  Munro,  of  Fairfield,  Iowa, 
for  appellees. 

In  No.  190: 

Messrs.  William  Chamberlain,  of  Cedar 
Rapids,  Iowa,  and  Joe  R.  Lane,  of  Davenport, 
Iowa,  for  appellant. 

Mr.  Chief  Justice  WHITE  delivered  the 
opinion  of  the  Court. 

At  the  time  these  suits  were  begun  the 
appellants  were  engaged  in  supplying  elec^ 
tricity  or  gas  to  the  municipal  corporationB 
who  are  the  appellees.  This  service  was  t>e- 
ing  rendered  by  virtue  of  ordinances  confer- 
ring franchises  to  use  the  dty  streets  during 
25  years  in  two  of  the  cases  and  20  years  in 
the  other.  The  ordinances  contained  a 
schedule  of  maximum  rates.  After  they  were 
in  effect  a  few  years  the  three  suits  which 
are  before  us  were  begun  against  the  dties 
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with  the  object  of  preventing  the  en*f  (^cement 
of  the  maximum  rates  spedfied  in  the  ordi- 
nances, on  the  ground  that  such  rates  were 
so  unreascmably  low  that  their  continued  en- 
forcement would  deprive  the  corporations  of 
remuneration  for  the  services  by  them  being 
performed  and  in  fact,  if  enforced,  would  re- 
sult in  the  confiscation  of  their  property  in 
violation  of  the  due  process  clause  of  the 
Fourteenth  Anrendment  to  the  Constitution 
of  the  United  States.  In  the  three  cases  the 
court  granted  a  temporary  injunction  re- 
straining the  enforcement  of  the  maximum 
rates  and  allowed  an  order  permitting,  pend- 
ing the  suits,  a  higher  charge. 

The  cases  were  submitted  upon  the  plead- 
ings and  without  the  taking  of  testimony  up- 
on issues  which  presented  the  contention, 
that  the  ordinances  were  contracts  and  there- 
fore the  maximum  rates  which  they  fixed 
were  susceptible  of  continued  enforcement 
against  the  corporations,  although  their  op- 
eration would  be  confiscatory.  In  one  opin- 
ion, applicable  to  the  three  cases,  the  court 
stated  its  reasons  for  maintaining  this  view, 
but  directed  attention  to  the  fact  that  no 
proof  had  been  offered  concerning  the  con- 
fiscatory character  of  the  rates,  and  pointing 
out  that  as  such  subject  might  become  im- 
portant on  appeal,  it  would  be  necessary  to 
restore  the  cases  to  the  docket  for  proof  in 
that  regard  unless  the  situation  was  rem- 
edied by  agreement  between  the  parties. 
Thereupon  the  pleadings  were  amended  so  as 
to  directly  present,  separately  from  the  oth» 
issues  in  the  case,  the  right  of  the  dties  to 
enforce  the  ordinance  rates  in  consequoice 


6=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  and  Indexes 
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of  the  contracts,  without  reference  to  wheth- 1  question  of  the  power  of  the  partiee  to  eon- 
er  such  rates  were  In  and  of  themselTes  con- 1  tract  on  the  sabject,  and  second,  if  they  had 


flscatory.  Upon  its  opinion  as  to  the  exist- 
ence of  contracts  and  the  power  to  make 
them  as  preyionsly  stated,  the  court  entered 
decrees  enforcing  the  ordinance  rates  which 
are  now  before  us  for  review  because  of  the 
constitutional  question  involved. 

[1,2]  Two  propositions  are  indisputable: 
(a)  That  although  the  governmental  agencies 

having  authority  to  deal  with  *the  subject 
may  fix  and  enforce  reasonable  rates  to  be 
paid  public  utility  corporations  for  the  serv- 
ices by  them  rendered,  that  power  does  not 
include  the  right  to  fix  rates  which  are  so 
low  as  to  be  confiscatory  of  the  property  of 
such  corporations,  Reagan  v.  Farmers*  Loan 
ft  Trust  Ck>.,  154  U.  S.  362,  14  Sup.  Ct.  1047, 
88  L.  Ed.  1014;  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.  418,  42  L.  Ed.  810;  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S. 
4S9,  442,  23  Sup.  Ct.  571,  47  L.  Ed.  892; 
Enoxville  v.  KnoxvlUe  Water  Co.,  212  U.  S. 
1,  17,  29  Sup.  Ct.  148,  53  L.  Ed.  371;  Will- 
cox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  41, 
29  Sup.  Ct.  192,  53  L.  Ed.  382,  48  L.  R.  A. 
(N.  S.)  1134,  15  Ann.  Cas.  1034;  Minnesota 
Rate  Cases,  230  U.  S.  352,  434,  33  Sup.  Ct. 
729,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151, 
Ann.  Cas.  1916A,  18 ;  Cedar  Rapids  Gas  Co. 
T.  Cedar  Rapids,  223  U.  S.  655,  32  Sup.  Ct. 
389,  56  L.  Ed.  594 ;  Des  Moines  Gas  Co.  v.  Des 
Mohies,  238  U.  S.  153,  35  Sup.  Ct  811,  59  L. 
Ed.  1244;  Denver  v.  Denver  Union  Water 
Co.,  246  U.  S.  178,  194,  38  Sup.  Ct  278,  62 
L.  Ed.  649;  and  (b)  that  where,  however, 
the  public  service  corporations  and  the  gov- 
ernmental agencies  dealing  with  them  have 
power  to  contract  as  to  rates,  and  exert  that 
power  by  fixing  by  contract  rates  to  govern 
during  a  particular  time,  the  enforcement  of 
such  rates  is  controlled  by  the  obligation  re- 
sulting from  the  contract  and  therefore  the 
question  of  whether  such  rates  are  confisca- 
tory becomes  immaterial,  Freeport  Water  Co. 
T.  Freeport  180  U.  S.  587,  593, 21  Sup.  Ct  493, 
45  L.  Ed.  679;  Detroit  v.  Detroit  aty  Ry. 
Co.,  184  U.  S.  368,  22  Sup.  Ct  410,  46  L.  Ed. 
592;  Knoxville  Water  Co.  v.  Knoxville,  189 
U.  S.  434,  437,  23  Sup.  Ct  531,  47  L.  Ed. 
887 ;  Cleveland  v.  Cleveland  City  Ry.  Co.,  194 
U.  S.  519,  24  Sup.  Ct  756,  48  L.  Ed.  1102; 
Home  Telephone  Co.  v.  Los  Angeles,  211  U. 
S.  265,  273,  29  Sup.  Ct  50,  53  L.  Ed.  176; 
Minneapolis  v.  Bilnneapolis  Street  Ry.  Co., 
215  U.  S.  417,  30  Sup.  Ct  118,  54  L.  Ed.  259; 
Columbus  Ry.  Power  &  Light  Co.  v.  City  of 
Columbus,  249  U.  S.  399,  39  Sup.  Ct  349,  63 
L.  Ed.  669,  6  A.  L.  R.  1648. 

It  follows  that  as  the  rates  here  involved 
are  conceded  to  be  confiscatory  they  cannot 
be  enforced  unless  they  are  secured  by  a  con- 
tract obligation.  The  existence  of  a  binding 
contract  as  to  the  rates  upon  which  the  lower 
court  based  its  conclusion  is,  therefore,  the 
single  issue  upon  which  the  controversy  de- 
pends.    Its  solution   turns,  first,  upon   the 
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such  power,  whether  they  exercised  it 
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[S]  ^As  to  the  first,  assuming  for  the  sake 
of  the  argument  only,  that  the  public  service 
corporations  had  the  contractual  power,  the 
issue  is:  Had  the  municipal  corporations 
under  the  law  of  Iowa  such  authority?  Its 
possessi<Hi  must  have  been  conferred,  if  at 
all,  by  section  725  of  the  Iowa  Code  of  1897 
which  deals  with  that  subject  That  statute 
came  before  the  Supreme  Court  of  Iowa  for 
consideration  in  the  very  recent  case  of  Town 
of  Woodward  v.  Iowa  Railway  &  Light  Co., 
178  N.  W.  549.  That  was  a  suit  by  the  town 
of  Woodward  to  compel  the  light  company  to 
continue  to  furnish  electric  lighting  at  the 
rates  fixed  by  the  ordinance  conferring  upon 
the  company  its  franchise  to  maintain  and 
operate  its  plant  in  the  town.  The  company 
resisted  on  the  ground  tiiat  the  rates  had 
become  confiscatory  and  were  not  enforce- 
able. Testimony  offered  by  the  company  to 
establish  the  confiscatory  character  of  the 
rates  was  objected  to  by  the  town,  which  as- 
serted that  the  acceptance  by  the  company  of 
the  ordinance  bound  it  by  contract  to  furnish 
the  service  at  the  rates  therein  prescribed 
whether  or  not  they  were  confiscatory,  and 
that  the  evidence  offered  was  therefore  im- 
material. The  evidence  was  received,  sub- 
ject to  the  objection,  and  the  court,  finding 
the  rates  to  be  confiscatory,  sustained  the 
company's  contention  and  dismissed  the  bilL 
Upon  appeal  by  the  town,  the  Supreme  Court, 
afllrming  the  action  of  the  trial  court,  said: 

**The  defendant's  franchise  in  the  town  of 
Woodward  was  granted  in  June,  1912,  by  ordi- 
nance duly  enacted  by  the  city  council  and  duly 
approved  by  vote  of  the  electors,  as  required 
by  section  720  of  the  Code.  Section  6  of  the 
ordinance  which  granted  the  franchise  specified 
the  rates  to  be  charged  by  the  defendant  to 
consumers.  The  term  of  the  franchise  was  25 
years.  The  essence  of  the  plaintiffs  contention 
is  that  the  enactment  of  this  ordinance  (includ- 
ing the  franchise  and  the  rates  and  the  approval 
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*of  the  same  by  the  electors),  and  the  practical 
acceptance  of  the  same  by  the  utility  corpora- 
tion, constituted  a  contract  binding  as  such 
both  upon  the  town  and  upon  the  utility  cor- 
poration. The  defendant  resists  this  contention 
and  likewise  denies  that  there  is  any  power 
conferred  by  statute  upon  the  dty  council  to 
enter  into  contract  on  the  subject  of  rates.  The 
issue  at  this  point  is  the  controlling  one  in  the 
case.  The  question  thus  at  Issue  is  answered 
by  section  725  of  the  Code  of  1897,  which  pro- 
vides as  follows: 

**  'Sec.  725.  RegulaiUm  of  Rates  and  Service. 
—They  shaU  have  power  to  require  every  indi- 
vidual or  private  corporation  operating  such 
works  or  plant,  subject  to  reasonable  rules  and 
regulations,  to  furnish  any  person  applying 
therefor,  along  the  line  of  its  pipes,  mains, 
wires,  or  other  conduits,  with  gas,  water,  light 
or  power  and  to  supply  said  city  or  town  with 
water  for  fire  protection  and  with  gas,  water, 
light  or  power  for  other  necessary  public  pur- 
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posM  [and  to  regulate  and  fix  the  rent  or  rates 
for  water,  gas,  heat  and  electric  light  or  power], 
^  ^  ^  and  tiiese  powers  shall  not  be  abridged 
by  ordinance,  resolution  or  contract/^ 

"It  will  be  noted  from  the  foregoing  that 
the  legislative  power  to  fix  rates  is  conferred 
by  this  section  upon  the  dty  council.  The  leg- 
islative power  thus  conferred  is  a  continuing 
one,  and  may  not  be  abridged  or  bartered  away 
by  contract  or  otherwise.  •  •  ♦  There  was 
a  time  in  the  history  of  our  legislation  when 
the  right  of  contract  as  to  rates  was  conferred 
by  statute  upon  the  city  council.  ♦  •  •  By 
the  revision  and  codification  of  1897,  the  right 
of  contract  as  to  rates  for  utilities  of  this 
character  was  entirely  eliminated,  and  the  leg- 
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islative  *power  to  regulate  rates  was  conferred 
upon  the  city  council  in  all  cases.  The  reason 
Tor  the  change  of  method  is  obvious  enough. 
Under  the  contract  method,  the  rights  of  the 
public  were  often  bartered  away,  either  igno- 
rantly  or  corruptly,  and  utility  corporations  be- 
came empowered  through  the  contractual  obli- 
gations to  enforce  extortionate  rates.  The  net 
result  of  the  progressive  legislation  is  found  in 
our  present  section  725,  whereby  it  is  forbidden 
to  any  existing  city  council  to  iHud  the  dty  to 
any  rate  for  any  future  time.  The  power  of 
regulating  the  rate  is  always  in  the  present 
dty  coundl.  It  must  be  said,  therefore,  that 
the  rates  fixed  by  section  6  of  the  ordinance 
hereinbefore  referred  to,  were  not  fixed  by 
contract" 

Indeed,  the  doctrine  tbus  expounded  was 
out  a  reiteration  of  the  rule  of  the  Iowa  law 
laid  down  in  previous  cases.  City  of  Tipton 
y.  Tipton  Light  &  Heating  Co.,  176  Iowa,  224, 
157  N.  W.  844 ;  Iowa  Bailway  &  Light  Co.  v. 
Jones  Auto  Ck).,  182  Iowa,  982, 164  N.  W.  780; 
Town  of  Williams  v.  Iowa  Falls  Electric  Co., 
185  Iowa,  493,  170  N.  W.  815.  And  again, 
more  recently,  in  Ottumwa  Bailway  ft  Light 
Co.  V.  City  of  Ottumwa,  178  N.  W.  905,  the 
court  referring  to  the  Town  of  Woodward 
Case  and  to  the  doctrine  therein  announced 
Imsed  upon  the  significance  of  section  725 
of  the  Code  of  1897,  thus  restated  its  for- 
mer conclusion  on  that  subject: 

"That  statute  in  positive  terms  forbids  any 
abridgment  of  the  right  to  regulate  and  fix 
charges  of  service  corporations  named  in  the 
statute,  either  by  ordinance,  resolution,  or  con- 
tract No  one  would  now  contend,  in  the  teeth 
of  the  statute  prohibition,  that  there  can  be  a 
valid  contract  fixing  permanent  rates.  As  to 
corporations  named  in  that  statute  we  have 
held  repeatedly  that  there  can  be  no  contracting 
that  rates  fixed  for  service  shall  not  be  changed. 
See  Tipton  v.  light  Co.,  176  Iowa,  224,  157  N. 
W.  844;  Selkirk  v.  Gas  Co.,  176  N.  W.  301. 
And  see  San  Antonio  Co.  v.  City  (D.  C.)  257 
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Fed.  467.    To  like  ^effect  is  Iowa  Co.  v.  Jones, 

^  The  words  In  brackets  are  found  In  the  section, 
but  are  not  embraced  In  the  provisions  quoted 
by  the  court,  although  as  shown  by  the  language 
of  the  court  as  to  the  rate  provision  they  were 
early  taken  into  view  and  applied  in  construing 
the  statute. 


182  Iowa,  962,  164  N.  W.  780.  And  In  the 
last  case  it  is  held  that  the  fixing  of  maximum 
rates  in  a  franchise  ordinance  is  therefore  not 
a  contract  that  such  rates  may  not  be  changed 
before  the  time  stated  in  such  ordinance  has 
lapsed,  and  that  approval  by  the  electors  of 
rates  in  the  franchise  is  merely  an  approval  of 
the  rates  fixed  by  the  franchise,  as  rates  tem- 
porarily settled,  with  the  understanding  that 
the  same  might  be  changed  either  upward  or 
downward." 

The  total  want  of  power  of  the  municipal- 
ities here  in  question  to  contract  for  rates, 
which  is  tbus  established,  and  the  state  pub- 
lic policy  upon  which  the  prohibition  against 
the  existence  of  such  authority  rests,  abso- 
lutely exclude  the  existence  of  the  right  to 
enforce,  as  the  result  of  the  obligation  of  a 
contract,  the  concededly  confiscatory  rates 
which  are  involved,  and  therefore  conclusive- 
ly demonstrate  the  error  committed  below  in 
enforcing  such  rates  upon  the  theory  of  the 
existence  of  contract  And,  indeed,  the  ne- 
cessity for  this  conclusion  becomes  doubly 
manifest  when  it  is  borne  in  mind  that  the 
right  here  asserted  to  contract  in  derogation 
of  the  state  law  and  of  the  rule  of  pubUc 
policy  announced  by  the  court  of  last  resort 
of  the  state  is  urged  by  municipal  corpora- 
tions whose  every  power  depends  upon  the 
state  law.  Covington  v.  Kentucky,  173  XJ.  S. 
231,  241,  19  Sup.  Ct  383,  43  L.  Bd.  679 ;  Woi^ 
cester  v.  Worcester  Street  Ry.  Co.,  196  U.  S. 
539,  548,  25  Sup.  Ct  827,  49  L.  Ed.  591 ;  Brax- 
ton  County  Court  v.  West  Virginia,  208  U.  S. 
192,  28  Sup.  Ct  275, 52  L.  Bd.  450 ;  Englewood 
V.  Denver  &  South  Platte  Ry.  Co.,  248  U.  S. 
294,  296,  39  Sup.  Ct  100,  63  U  Ed.  253 ;  Paw- 
huska  y.  Pawhuska  Oil  Co.,  250  U.  S.  394, 
399,  39  Sup.  Ct  526,  63  U  Ed.  1054. 

Decrees  reversed,  and  causes  remanded  for 
further  proceedings  in  conformity  with  this 
opinion. 

(!B6U.  a  US) 
WALL  V.  CHESAPEAKE  &  0.  RY.  CO. 

(Argued  March  21,  1921.     Decided  April  11« 

1921.) 

No.  237. 

Courts  ^=»396(6)~Federal  question,  flrtt  rais- 
ed In  petition  for  rehearing  overruled  liy  stale 
court,  without  nore»  net  re¥lewaMe  6y  $■• 
preme  Court. 

A  federal  question,  which  oonld  have  been 
presented  earlier,  but  was  not  raised  in  the 
state  courts  prior  to  the  petition  to  the  state 
Supreme  Court  for  a  rehearing^  wUdi  was 
overruled,  without  more,  cannot  be  considered 
by  the  United  States  Supreme  Court 

In  Error  to  the  Supreme  Ck)urt  of  the  State 

of  Illinois. 

Acti<Hi  hy  Sarah  BCary  Wall,  administratrlz 
of  EMward  Wall,  deceased,  against  the  Chesa- 
peake &  Ohio  Railway  Company.    A  Judg- 
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ment  for  plaintiff  was  afBirmed  by  the  Ap- 
peUate  Court  of  IlUnois  (210  lU.  App.  136), 
bat  reversed  by  the  Supreme  Court  (290  111. 
227,  125  N.  E.  20),  and  plaintiff  brings  error. 
Writ  of  error  dismissed. 

Messrs.  C.  Paul  Tallmadge,  Almon  W.  Bulk- 
ley,  and  Clair  E.  More,  all  of  Chicago,  111., 
for  plaintiff  in  error. 

Mr.  Worth  E.  Caylor,  of  Chicago,  IlL,  for 
defendant  in  error. 

•126 

•Mr.  Justice  McRBTNOLDS  delivered  the 
(pinion  of  the  Ck>urt. 

An  Illinois  statute  of  1903  (Laws  1903,  p. 
217)  amended  the  act  of  1S53  (Laws  1853,  p. 
97)  which  gave  a  right  of  action  for  wrong- 
ful death  by  adding  thereto: 

"Provided  farther,  that  no  action  shall  be 
brought  or  prosecuted  in  this  state  to  recover 
damages  for  death  occurring  outside  of  this 
state." 

Our  Jurisdiction  is  invoked  upon  the  theory 
that  validity  of  the  amending  act  was  chal- 
lenged below  because  of  conflict  with  the 
federal  Constitution.  But  the  point  was  not 
raised  prior  to  the  petition  to  the  Supreme 
Ck>urt  for  a  rehearing  which  was  overruled 
without  more.  290  111.  227,  125  N.  B.  20.  It 
could  have  been  presented  earlier.  Accord- 
ing to  the  well-established  rule  we  may  not 
now  consider  it,  and  the  writ  of  error  must 
be  dismissed.  Godchaux  Co.  v.  Estopinal, 
251  U.  S.  179,  40  Sup.  Ct  116,  64  L.  Ed.  213. 

Dismissed. 

(S56  U.  8.  Ul) 

In   re  NATIONAL   PARK   BANK   OF   NEW 

YORK. 

(Argued  March  15,  1921.     Decided  April  11, 

1921.) 

No.  28,  Original. 

Mandamus  ^=»53— Circuit  Court  of  Appeals 
not  ordered  to  correct,  after  term,  Judgment 
omittino  disposition  of  tract  of  land  In  oon- 
troverey. 

Where  the  Circuit  Court  of  Appeals  had 
rendered  a  decree  on  appeal  from  the  District 
Court,  in  which  it  held  one  conveyance  void  as 
a  fraud  on  creditors,  but  sustained  the  validity 
of  another  conveyance,  and  a  rehearing  was 
overruled,  the  creditor,  seeking  to  subject  the 
property  to  the  payment  of  its  Judgment,  can- 
not, after  the  expiration  of  the  term  at  which 
the  decision  of  the  Circuit  Court  of  Appeals 
was  rendered,  and  after  motion  for  Judgment 
on  the  mandate  which  there  had  been  no  at- 
tempt to  stay,  have  mandamus  to  compel  the 
Circuit  Court  of  Appeals  to  reopen  its  Judg- 
ment and  pass  upon  the  status  of  a  tract  in- 
volved in  the  suit,  but  not  included  in  either  of 
the  conveyances  whose  validity  was  determined 
by  the  Circuit  Court  of  Appeals. 

Application  by  the  National  Park  Bank  of 
New  York  for  a  writ  of  mandamus,  directed 


to  the  United  States  Circait  Court  at  Appeals 
for  the  Fifth  Circuit,  to  require  that  court  to 
render  a  judgment  disposing  of  a  tract  of 
land  which  it  had  failed  to  dispose  of  in  its 
opinion  and  judgment.  Rule  to  show  cause 
discharged,  and  petition  dismissed.  For 
opinion  of  the  Circuit  Court  of  Appeals  in- 
volved see  261  Fed.  817. 

Mr.  Edwin  v.  Guinan,  of  New  Tork  City, 
for  petitioner. 

Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court. 

The  National  Park  Bank  of  New  York  filed 
in  this  court  a  petition  for  a  writ  of  manda- 
mus directed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit.  A 
rule  to  show  cause  was  granted,  41  Sup.  Ct 
317,  and  the  case  is  now  here  on  the  petition 
and  the  return. 
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*In  order  to  satisfy  a  Judgment  against  the 
Reid  Cattle  Company  the  bank  brought  suit 
against  it  and  the  city  of  Fort  Worth,  in  the 
federal  court  for  the  I^orthern  District  of 
Texas,  to  have  certain  lands  to  which  the  city 
held  title  declared  property  of  the  company 
and  subject  to  the  payment  of  its  debts.  The 
lands  comprised  about  30,000  acres  and  had 
been  deeded  to  the  dty  by  Baldridge.  He  had 
received  conveyances  of  all  the  lands,  except 
one  640-acre  tract,  either  directly  or  indi- 
rectly from  the  company ;  and  it  was  alleged 
that  all  the  lands,  including  that  tract,  had 
been  conveyed  to  him  either  in  trust  for  the 
company  or  in  fraud  of  its  creditors.  The 
District  Court,  finding  that  all  the  lands  had 
been  held  in  trust  for  the  company,  and  that 
the  city  was  not  a  purchaser  for  value  with- 
out notice,  decreed  that  all  the  lands  be  sub- 
jected to  payment  of  the  company's  debts. 
Upon  appeal  by  the  city  the  Circuit  Court  of 
Appeals  found  that  the  lands  had  not  been 
conveyed  in  trust  for  the  company;  but  it 
affirmed  the  decree  in  part  and  reversed  it  in 
part.  261  Fed.  817.  The  decree  was  affirmed 
so  far  as  it  related  to  lands  conveyed  by  the 
company  by  deed  of  August  25,  1914,  on  the 
ground  that  such  conveyance  was  in  fraud  of 
creditors.  The  decree  was  reversed  so  far  as 
it  related  to  lands  conveyed  by  deed  of  the 
company  dated  December  7,  1911,  on  the 
ground  that  this  conveyance  left  the  company 
solvent  The  opinion  and  the  decree  omitted 
to  make  specific  referaice  to  the  d40-acre 
tract,  the  legal  title  to  which  had  never  been 
in  the  company,  but  had  stood  in  the  name 
of  Davidson  and  had  been  conveyed  to  Bald- 
ridge by  deed  of  October  13,  1913. 

The  decision  of  the  Court  of  Appeals  was 
rendered  December  2,  1919.  A  motion  for 
a  rehearing  of  the  whole  case  was  made,  and 
it  contained,  among  other  contentions,  a 
slight  reference  to  the  failure  to  dispose  of  the 
Davidson  tract    That  motion  was  overruled 
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January  is,  192O.    No  attempt  was  made  to 
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Stay  the  mandate  which  issued  •in  due  course, 
and  was  filed  in  the  District  Court  February 
2,  1920.  The  term  of  the  Circuit  Court  of 
Appeals  did  not  end  until  September  1,  1920, 
but  no  further  application  of  any  kind  was 
made  during  that  term  of  court  In  No- 
vember, 1920,  after  the  city  filed  in  the  Dis- 
trict Court  a  motion  for  Judgment  on  the  man- 
date, the  bank  applied  to  the  Circuit  Court  of 
Appeals  for  permission  to  file  a  motion  in 
which  it  called  attention  to  the  failure  to  pass 
specifically  upon  the  claim  to  the  Davidson 
tract,  and  contend^  that  the  decree  entered 
at  the  preceding  term  was,  for  that  reason, 
not  final  and  should  be  modified.  The  Circuit 
Court  of  Appeals  denied  leave  to  file  the  mo- 
tion, and  this  petition  for  a  writ  of  mandamus 
was  then  brought  to  require  the  Circuit  Court 
of  Appeals  to  enter  a  final  judgment  disposing 
of  the  Davidson  tract. 

It  is  clear  that  the  rule  granted  must  be 
discharged.  The  decree  entered  by  the  Cir- 
cuit Court  of  Appeals  was,  in  the  light  of 
its  opinion,  a  final  one,  and  disposed  of  all 
the  Issues  before  it.  That  court  was  power- 
less to  modify  the  decree  after  the  expiration 
of  the  term  at  which  it  was  entered.  If  the 
omission  in  the  decree  had  been  adequately 
called  to  the  court's  attention  during  the 
term  it  would  doubtless  have  corrected  the 
error  complained  of,  or  relief  might  have  been 
sought  In  this  court  by  a  petition  for  a  writ 
of  certiorari.  The  bank  failed  to  avail  itselt 
of  remedies  open  to  it  A  petition  for  writ 
of  mandamus  will  not  be  granted  under  such 
circumstances.  In  re  D.  H.  Riddle,  255  U.  S. 
450,  41  Sup.  Ct.  370,  65  L.  Ed.  — ^  decided 
March  21, 1921. 

Rule  discharged. 

Petition  dismissed. 


(256  U.  8.  134) 

MISSOURI  PAC.  RY.  CO.  V.  McGREW  COAL 

CO. 

(Argued  March  1,   1921.     Decided  AprU  11, 

1921.) 

No.  265. 

Courts  ^=s>394(15)»Whether  shipper  was  dam- 
aged by  overcharge  not  reviewable  by  United 
States  Supreme  Court  on  error  to  state  court. 

In  a  shipper's  action  under  a  state  statute 
for  overcharges,  the  objection  that  the  shipper 
did  not  pay  freight  charges  and  was  not  dam- 
aged raised  no  substantial  federal  question,  but 
a  question  of  state  law,  which  the  Supreme 
Court  has  no  jurisdiction  to  review  on  writ  of 
error  to  the  state  Supreme  Court. 

In   Error  to   the   Supreme  Court  of  the 
State  of  Missouri. 

Action    by    the    McGrew    Coal    Company 
against  the  Missouri  Pacific  Railway  Com- 


pany.   A  Judgment  for  plaintiff  was  afllim- 
ed  by  the  Supreme  Court  of  Biissonri  (217 
S.  W.  984),  and  defendant  brings  error.    Af- 
firmed. 
See,  also,  40  Sup.  Ct  603. 

Messrs.  B.  J.  Wliite  and  James  F.  Green, 
both  of  St.  Louis,  Mo.,  for  plaintiff  in  error. 

Mr.  E.  A.  Krauthoff,  of  Washington,  D.  C, 
for  defendant  In  error. 

Memorandum  opinion  by  direction  of  the 
Court,  by  Mr.  Justice  BRANDESS. 

In  this  action  by  a  shipper  brought  under 
the  long  and  short  haul  statute  of  Missouri 
(Rev.  St.  Mo.  1900,  |  3173)  a  judgment  for 

the  over*charges  entered  by  the  trial  court 
was  affirmed  by  the  highest  court  of  the 
state. 

The  case  comes  here  on  writ  of  error,  the 
railroad  contending  that  the  statute  as  con- 
strued violates  rights  secured  to  it  by  the 
federal  Constitution.  The  only  federal  ques- 
tion which  was  substantial  and  properly 
raised  below  was  decided  adversely  to  the 
railroad's  contention  in  Missouri  Pacific  Rail- 
way Co.  V.  McGrew  Coal  Co.,  244  U.  S.  191, 
37  Sup.  Ct.  518, 61 L.  Ed.  1075,  a  case  between 
the  same  parties  and  involving  transactions 
precisely  similar.  The  objection  now  made, 
that  the  shipper  did  not  pay  freight  charges 
and,  therefore,  was  not  damaged,  raised  no 
substantial  federal  question  but  a  question 
of  state  law  which  we  have  no  jurisdiction 
to  review.  See  Osborne  v.  Gray,  241  U.  8. 
16,  20,  36  Sup.  Ct  486,  60  L.  Ed.  865. 

Afiirmed* 


OSS  TJ.  s.  1») 

MILLER  &  LUX,  Inc.,  v.  SACRAIMENTO  & 
SAN  JOAQUIN  DRAINAGE  DIST. 

(Argued  March  9  and  10.  1921.    Decided. 
AprU  11,  1921.) 

No.  347. 

I.  Courts  ^=9394(10)— Question  of  validity  of 
statute  creating  drainage  district  held  too  un- 
substantial to  support  writ  of  error  to  stats 
court. 

The  claim  that  Act  Cal.  Aug.  10,  1913  (St 
1913,  p.  252),  creating  a  drainage  district,  con- 
flicted with  Const  Amend.  14,  by  denying  a 
landowner  an  opportunity  to  show  that  its 
lands  would  receive  no  special  or  direct  benefits 
from  the  proposed  work,  had  become  too  un- 
substantial in  May,  1920,  when  the  writ  was 
sued  out,  to  support  a  writ  of  error  from  the 
United  States  Supreme  Court,  under  Act  Sept 
6,  1916,  defining  the  court's  jurisdiction  on 
writs  of  error. 

2.  Drains  ^s»7i— ^tate  may  establish  dralnago 
district  and  tax  all  the  lands,  though  some 
do  not  receive  direct  benefits. 

In  the  absence  of  flagrant  abuse  or  pure- 
ly arbitrary  action,  a  state  may  establish  drain- 
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«ge  districts  and  tax  all  the  lands  therein  for 
local  improvemeDts,  thousrh  some  of  them  will 
not  receive  direct  benefits. 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Proceeding  by  Miller  &  Lux,  Incorporated, 
against  the  Sacramento  &  San  Joaquin 
Drainage  District  A  judgment  affirming  an 
assessment  was  affirmed  by  the  Supreme 
Court  of  California  (187  Paa  1041),  and 
plaintiff  brings  error  and  applies  for  certio- 
rari. Writ  of  error  dismissed,  and  petition 
tor  certiorari  denied. 

Mr.  Edward  F.  Treadwell,  of  San  Fran- 
•Cisco,  Cal.,  for  plaintiff  in  error. 

Mr.  Charles  S.  Peery,  of  San  Francisco, 
Cal.,  for  defendant  in  error. 

*130 

*Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

This  cause  is  here  upon  writ  of  error  to 
the  Supreme  Court  of  the  state  of  California. 
187  Pac.  1041.  There  is  also  an  application 
for  certiorari,  but  under  the  settied  practice 
no  adequate  grounds  therefor  are  shown. 

[1,  2]  By  the  Act  of  August  10, 1913  (Stats. 
1913,  p.  252),  the  Legislature  of  California 
undertook  to  create  the  Sacramento  &  San 
Joaquin  drainage  district,  including  1,725,553 
acres  along  the  general  course  of  the  Sacra- 
mento and  San  Joaquin  rivers,  and  particu- 
larly an  extensive  area  south  of  Stockton. 
The  Reclamation  Board,  appointed  as  direct- 
ed by  the  statute,  levied  a  tax  of  $250,000  for 
general  preliminary  expenses  incidental  to 
the  project  and  appointed  assessors  to  ap- 
portion the  same.  Certain  of  plaintiff  in  er- 
ror's lands  lying  south  of  Stockton  were  as- 
sessed at  five  cents  per  acre,  and  to  annul  this 
assessm^t  it  began  the  present  proceeding. 
In  support  of  the  writ  of  error  reliance  is 
placed  upon  the  contention  that,  as  con- 
strued by  the  state  courts,  the  act  of  1913  de- 
nies plaintiff  in  error  opportunity  to  show 
that  its  lands  will  receive  no  special  or  di- 
rect benefits  from  the  proposed  works,  and 
therefore  conflicts  with  the  Fourteenth 
Amendment.  But  we  think  that  when  the 
writ  was  sued  out  (May,  1920)  this  claim 
had  already  become  too  unsubstantial  to  sup- 
port our  jurisdiction  as  defined  by  the  Act 
of  Septend)er  6,  1916,  c.  448,  39  Stats.  726. 
Since  Houck  v.  Littie  River  Drainage  Dis- 
trict a915)  239  U.  S.  254,  36  Sup.  Ct.  58,  60 
L.  Ed.  266,  the  doctrine  has  been  definitely 
settled  that  in  the  absence  of  flagrant  abuse 
or  purely  arbitrary  action  a  state  may  estab- 
lish drainage  districts  and  tax  lands  therein 
for  local  improvements,  and  that  none  of 
«uch  lands  may  escape  liability  solely  be- 
-cause  they  will  not  receive  direct  beneflts. 

•181 

The  allegations  of  the  original  ^complaint  are 
wholly  insufficient  to  raise  the  issue  in  re- 
spect of  arbitrary  legislative  action  present- 


ed by  Myles  Salt  Co.  ▼.  Board  of  Commission- 
ers, 239  U.  S.  478,  36  Sup.  Ct  204,  60  L.  Ed. 
392,   L.   R.   A.   1918E,  190. 

The  petition  for  certiorari  Is  denied  and 
the  writ  of  error  is  dismissed. 


(266  TJ.  B.  85) 
BALDWIN  CO.  et  al.  v.  R.  S.  HOWARD  CO. 

BALDWIN  CO.  V.  SAME. 

(Argued   Jan.    14,    1921.     Decided   April   11, 

1921.) 

No8.  139,  113. 

1.  Courts  €=s»388— Decision  of  Coort  of  Ap- 
peals of  District  of  Columbia  In  proceeding 
for  oanoellatlon  of  trade-mark  registration 
not  reviewable  as  "final  Judgment." 

Under  Trade-Mark  Act,  |  13  (Comp.  St. 
S  9498),  authorizing  proceedings  to  cancel  the 
registration  of  trade-marks  and  aathorizing 
appeals  to  the  Commissioner  of  Patents,  sec- 
tion 9  (section  9194),  authorizing  appeals  to 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia under  the  rules  governing  appeals  in 
patent  cases.  Rev.  St.  f  4914  (Comp.  St  S 
9459),  providing,  relative  to  appeals  in  pat- 
ent cases,  that  the  court  shall  return  a  cer- 
tificate of  its  proceeding  and  decision  to  the 
CoDunissioner,  but  that  no  opinion  or  deci- 
sion  of  the  court  shall  preclude  any  person 
from  contesting  the  validity  of  the  patent  in 
any  court,  and  section  4915  (section  9460), 
providing  a  remedy  by  bill  in  equity  where  a 
patent  is^  refused,  the  decision  of  the  Ck>urt  of 
Appeals  in  a  proceeding  to  cancel  the  registra- 
tion of  a  trade-mark  is  not  a  "final  judgment," 
reviewable  in  the  Supreme  Court  on  certiora- 
ri or  appeal  under  Judicial  Code,  Sf  250  251 
(Comp.  St.  f§  1227,  1228). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  Courts  ^=s>388— Inadvertent  allowanoe  of 
certiorari  does  not  establish  Jurlsdiotion. 

The  Supreme  Ck>urt*s  inadvertent  allowance 
of  a  writ  of  certiorari  in  a  proceeding  to  reg- 
ister a  trade-mark,  in  which  no  question  of 
jurisdiction  was  considered,  does  not  establish 
the  jurisdiction  of  the  court. 

Appeal  from  the  Ck>iirt  of  Appeals  of  the 
District  of  Columbia. 

On  Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

Proceeding  instituted  in  the  Patent  Office 
by  the  R.  S.  Howard  Company  against  the 
Baldwin  Company  and  another  to  cancel  the 
certificate  of  registration  of  a  trade-mark. 
The  decision  of  the  O>mmi8sioner  of  Pat- 
ents was  reversed  by  the  Court  of  Appeals 
of  the  District  of  Columbia  (48  App.  D.  C. 
437),  and  the  defendants  appeal,  and  peti- 
tion for  writ  of  certiorari.  Appeal  dismissed, 
and  writ  of  certiorari  denied. 
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^Messra  Lawrence  Maxwell,  of  Cincinnati, 
Ohio,  and  John  E.  Cross,  of  Baltimore,  Md., 
for  Baldwin  Co. 

Mr.  Samuel  S.  Watson,  of  New  York  Clt7, 
for  R.  S.  Howard  Co. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court, 

No.  139  is  here  upon  an  appeal  from  a  de- 
cision of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  reversing  the  decision  of 
the  Commissioner  of  Patents. 

No.  113  is  an  application  for  a  writ  of 
certiorari  to  review  the  same  decision  of  the 
Court  of  Appeals  of  the  District  of  Columbia. 
The  case  is  reported  In  48  App.  D.  C.  437. 

The  Commissioner  of  Patents  refused  to 
cancel  the  certificates  of  registration  of  a 
trade-mark  consisting  of  the  word  "Howard" 
registered  by  the  Baldwin  Company,  October 
17,  1905,  and  made  a  like  ruling  refusing  to 
cancel  the  certificate  of  registration  of  the 
word  "Howard"  with  the  Initials  "V.  G.  P. 
Co.,"  arranged  In  monogram,  registered 
March  8,  1898,  which  marks  were  registered 
as  trade-marks  for  pianos.  The  appeals 
were  heard  together  In  the  District  Court  of 
Appeals  upon  the  ai^eal  of  the  Howard 
Company. 

Proceedings  were  brought  In  the  Patent  Of- 
fice by  the  Howard   Company  against  the 

•87 

Baldwin  Company  to  ^cancel  the  certificates 
of  registration.  It  appears  that  a  suit  was 
begun  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  by  the  Baldwin  C(Mnpany  against  the 
Howard  Company  while  the  cancellation  pro- 
ceedings were  pending,  which  resulted  In  a 
decree  In  favor  of  the  Baldwin  Company  re- 
straining the  Howard  Company  from  making 
or  selling  pianos  bearing  the  word  "Howard," 
but  permitting  It  to  use  the  marks  "B.  S. 
Howard  Company"  and  "Robert  S.  Howard 
(:k)mpany."  233  Fed.  439.  This  decree  was 
affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  238  Fed.  164,  151  O.  C. 
A.  230. 

The  Baldwin  Company  filed  In  the  Patent 
Office  a  certified  copy  of  the  record  In  the 
federal  courts  in  New  York,  and  in  the  Pat- 
ent Office  the  Examiner  of  Interferences  and 
the  Commissioner  of  Patents,  on  appeal  to 
him,  held  that  the  adjudication  In  the  New 
York  courts  was  a  bar  to  the  claim  of  the 
R.  S.  Howard  Company  to  cancel  the  certifi- 
cates of  registration  of  the  trade-mark  "How- 
ard," and  dismissed  the  petition  of  the  How- 
ard Company;  thereupon  appeal  was  taken 
from  the  decision  of  the  Commissioner  to 
the  Court  of  Appeals  of  the  District.  That 
court  reversed  the  decision  of  the  Commis- 
sioner of  Patents,  and  directed  the  clerk  to 
certify  Its  decision  as  required  by  law. 

The  application  in  the  Patent  Office  to  can- 
cel the  trade-marks  was  under  section  13  of 


the  Trade-Mark  Act  of  February  20, 190S,  33 
Stat  728,  which  provides: 


««(! 


Sec.  13.  That  whenever  any  person  shall 
deem  himself  injured  by  the  registration  of  a 
trade-mark  in  the  Patent  Office  he  may  at  any 
time  apply  to  the  Commissioner  of  Patents  to 
cancel  the  registration  thereof.  The  €%}m- 
miBsioner  shall  refer  such  application  to  the 
examiner  In  charge  of  interferences,  who  is 
empowered  to  hear  and  determine  this  ques- 
tion and  who  shall  give  notice  thereof  to  the 
registrant     If  it  appear  after  a  hearing  be- 

fore  the  ^examiner  that  the  registrant  was  not 
entitled  to  the  use  of  the  mark  at  the  date  of 
his  application  for  registration  thereof,  or  that 
the  mark  is  not  used  by  the  registrant,  or  has 
been  abandoned,  and  the  examiner  shall  so  de- 
cide, the  Commissioner  shall  cancel  the  regis- 
tration. Appeal  may  be  taken  to  the  Com- 
missioner in  person  from  the  decision  of  Ex- 
aminer of  Interferences."     Comp.  St.  |  0498. 

The  appeal  from  the  decision  of  the  Com- 
missioner to  the  Court  of  Appeals  of  the  Dis- 
trict was  under  section  9  of  the  act,  which 
provides: 

"Sec.  9.  That  if  an  applicant  for  registra- 
tion of  a  trade-mark,  or  a  party  to  an  interfer- 
ence as  to  a  trade -mark,  or  a  party  who  has 
filed  opposition  to  the  registration  of  a  trade- 
mark, or  party  to  an  application  for  the  cancel- 
lation of  the  registration  of  a  trade -mark,  is 
dissatisfied  with  the  decision  of  the  Commis- 
sioner of  Patents,  he  may  appeal  to  the  Court 
of  Appeals  of  the  District  of  Columbia,  od 
complying  with  the  conditions  required  in  case 
of  an  appeal  from  the  decision  of  the  Commis- 
sioner by  an  applicant  for  patent,  or  a  party 
to  an  interference  as  to  an  invention,  and  the 
same  rules  of  practice  and  procedure  shaQ 
govern  in  every  stage  of  such  proceedings,  as 
far  as  the  same  may  be  applicable.'*  Comp. 
St  I  9494. 

A  motion  Is  made  to  dismiss  the  appeal. 
No  specific  provision  is  made  for  an  appeal 
from  the  decision  of  the  District  of  Columbia 
Court  of  Appeals  reviewing  the  decision  of 
the  Commissioner  of  Patents,  but  the  deci- 
sion is  to  be  certified  to  the  Commissioner 
to  govern  further  proceedings  In  the  case. 
Section  4914,  Rev.  Stats.;  U.  S.  Comp.  Stats. 
§  9459. 

[1]  If  the  decision  of  the  Court  of  Appeals 
of  the  District  of  Columbia  Is  not  final,  th&k 
the  motion  to  dismiss  the  appeal  should  be 
sustained,  and  we  have  no  authority  to  grant 
a  writ  of  certiorari.  Judicial  Code,  §g  250^ 
251  (Comp.  St  §§  1227,  1228). 

The  nature  of  proceedings  of  the  charac- 
ter now  under  consideration  was  considered 
In  Frasch  v.  Moore,  211  U.  S.  1,  29  Sup.  Ct 
6,  53  L.   E)d.  65,   In  which   the  opinion  of 

•89 

Chief  Justice  Alvey,  speaking  ^for  the  Court 
of  Appeals  of  the  District  of  Columbia  In^ 
Rousseau  v.  Brown,  21  App.  D.  C.  73,  80,  ex- 
plaining the  nature  of  this  statutory  pro- 
ceeding and  afiSrming  that  it  did  not  author- 
ize a  Judgment,  but  only  the  return  by  the- 
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Court  of  Appeals  of  a  certificate  to  the  Com- 
missioner of  Patents,  to  be  there  entered  of 
record  to  govern  further  proceedings  In  the 
case,  was  fully  approved. 

In  Atkins  v.  Moore,  212  U.  S.  285,  29  Sup. 
Ct  300,  53  L.  Ed.  515,  application  for  regis- 
tration of  a  trade-mark  was  refused  by  the 
Examiner,  which  action  was  approved  by  the 
Commissioner,  and  affirmed  on  appeal  by  the 
Court  of  Appeals  of  the  District  of  Columbia, 
an  appeal  and  writ  of  error  were  allowed, 
both  of  w^hich  were  dismissed  in  this  court 
The  previous  decisions  of  this  court  were  re- 
viewed by  Chief  Justice  B^iller,  speaking  for 
the  court,  and  in  concluding  the  opinion  he 
said: 


*•! 


'In  the  light  of  the  various  details  of  the 
Act  of  February  20,  1905,  and  of  the  specific 
provisions  of  section  9,  we  were  of  opinion 
[Qaines  v.  Knecht,  212  U.  S.  561]  that  pro- 
ceedings under  the  act  were  governed  by  the 
same  rules  of  practice  and  procedure  as  in 
the  instance  of  patents,  and  the  writ  of  error 
was  accordingly  dismissed.  The  same  result 
must  follow  in  the  present  case. 

"Under  section  4914  of  the  Revised  Statutes 
no  opinion  or  decision  of  the  Court  of  Appeals 
on  appeal  from  the  Commissioner  precludes 
'any  person  interested  from  the  right  to  con- 
test the  validity  of  sudb  patent  in  any  court 
wherein  the  same  may  be  called  in  question,* 
and  by  section  4915  a  remedy  by  bill  in  eq- 
uity is  given  where  a  patent  is  refused,  and 
we  regard  these  provirions  as  applicable  in 
trade-mark  cases  under  section  9  of  the  Act 
of  February  20,  1905.' 


»• 


We  are  of  opinion  that  the  principle  there 
announced  controls  this  case.  No  provision 
Is  made  which  permits  this  statutory  pro- 
-ceeding  to  be  carried  beyond  the  decision  of 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, the  decision  of  which  court  is  di- 
rected to  be  certified  to  the  Commissioner  of 

Patents.  It  is  in  no  sense  a  final  ^judgment 
reviewable  here  upon  writ  of  certiorari  or 
appeal. 

[2]  It  Is  true  that  in  Estate  of  Beckwith  ▼. 
-Commissioner  of  Patents,  252  U.  S.  538,  40 
Sup.  Ct  414,  04  L.  Ed.  705,  this  court  al- 
lowed a  writ  of  certiorari  from  a  dedsion  of 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, affirming  a  decision  of  the  Commis- 
sioner of  Patents,  in  an  application  to  regls- 
rter  a  trade-mark.    No  question  of  the  Juris- 


diction of  the  court  was  considered  In  that 
case,  and  an  Inadvertent  allowance  of  the 
writ  of  certiorari  does  not  establish  the  Ju- 
risdiction of  the  court  Fritch,  Inc.,  v. 
United  States,  248  U.  a  458,  463,  S9  Sup.  Ct 
158,  63  li.  Ed.  359. 

It  follows  that  the  appeal  must  be  dis- 
missed, and  the  petition  for  a  writ  of  cer- 
tiorari denied. 

So  ordered. 


(S6  U.  8.  40) 

AMERICAN  STEEL  FOUNDRIES  V. 
WHITEHEAD,  ConiY  of  Patents. 

(Argued  Jan.  12  and  13,  1921.     Decided 
April  11,  1921.) 

No.  181. 

On  Writ  of  Certiorari  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia. 

Proceeding  instituted  in  the  Patent  Office  by 
American  Steel  Foundries  for  the  registration 
of  a  trade-mark.  A  decision  of  the  Commis- 
sioner of  Patents  refusing  registration  was 
affirmed  by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  (49  App.  D.  C.  16,  258  F. 
160),  and  the  applicant  brings  certiorari. 
C^use  dismissed. 

See,  also,  41  S.  Ct  12. 

Mr.  George  L.  Wilkinson,  of  Chicago,  HI., 
for  petitioner. 
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*Mr.  Nathan  Heard,  of  Boston,  Bfass.,  for 
Simplex  Electric  Heating  Co. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 

In  this  case  a  writ  of  certiorari  was  granted 
by  this  court  on  October  13,  1919,  260  U.  S. 
655,  40  Sup.  Ct  10,  63  L.  Ed.  1192.  The  case 
involves  an  application  for  the  registration  of 
a  trade-mark,  which  was  refused  by  the  Ex- 
aminer in  the  Patent  Office,  which  decision 
was  affirmed  by  the  Commissioner  of  Patents 
and  his  decision  was  affirmed  by  the  Court  of 
Appeals  of  the  District  of  Columbia.  49  App. 
D.  C.  16»  258  Fed.  160.  This  case  is  ruled  by 
Nos.  139  and  113,  just  decided.  Baldwin  Co. 
V.  Howard  Co.,  256  U.  &  85,  41  Sup.  Ct  405^ 
66  L.  Ed.  — .  As  the  writ  of  certiorari  in 
this  case,  for  the  reasons  stated  in  the  opin- 
ion in  No.  139,  was  improvidently  granted,  it 
follows  that  the  cause  must  be  dismissed  for 
want  of  jurisdictioo;    and  it  is 

So  ordered. 
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BANK   OF    MINDEN   et   al.  v.   CLEMENT. 

(Snbmitted  March  21,  1921.    Decided  April  U, 

1921.) 

No.  238. 

I.  Exemptions  ^=»50(l)»Llf6  insurance  poli- 
cies held  subject  to  claims  of  creditors. 

When  one  takes  out  policies  of  insurance  on 
his  life,  payable  to  his  executors,  administra- 
tors, or  assigns,  they  become  his  property  sub- 
ject to  the  claims  of  his  creditors. 


2.  Constitutional  law  ^=:»  180— Exemptions 
50(1)— Statute  exempting  insurance  policies 
from  liability  to  debts  held  to  impair  obliga- 
tion of  existing  contracts. 

Act  La.  No.  189  of  1914,  exempting  from 
debts  of  the  insured  proceeds  of  insurance  on 
his  life  when  payable  to  his  estate,  violates 
Const,  art.  1,  §  10,  prohibiting  laws  impairing 
the  obligation  of  contracts,  as  applied  to  ante- 
cedent debts. 

Mr.  Justice  Qarko  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

Proceeding  to  account  by  Mrs.  Louie  Clem- 
ent, administratrix  of  the  succession  of  O. 
P.  Clement,  deceased,  in  which  the  Bank  of 
Minden  and  others  contested  the  account. 
A  judgment  in  favor  of  the  contestants  was 
reversed  by  the  Supreme  Court  of  Louisiana 
(146  La.  385,  83  South.  664),  and  they  bring 
error.    Reversed  and  remanded. 
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*Mr.  Hampden  Story,  of  Shreveport,  La., 
for  plaintiffs  in  error. 

Mr.  J.  D.  Wilkinson,  of  Shreveport,  La., 
for  defendant   in  error. 

Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

By  Act  No.  189  of  1914  the  Louisiana 
Legislature  undertook  to  exempt  from  debts 
of  the  assured  the  avails  of  insurance  upon 
his  life  when  payable  to  his  estate. 

Before  passage  of  that  act  and  while  in- 
debted to  plaintiffs  in  error  banks  by  notes 
which  were  renewed  from  time  to  time  until 
his  death,  O.  P.  Clements  took  out  two  poli- 
cies upon  his  life  with  loss  payable  to  his 
executors,  administrators  or  assigns.  He 
died  in  1917  and  his  administratrix  collected 
the  stipulated  sums  amounting  to  $4,433.33. 
The  succession  was  insolvent,  and  the  banks 
sought  to  subject  the  insurance  money  to 
their  claims,  maintaining  that  if  construed 
and  applied  so  as  to  exempt  such  funds  the 
act  of  1914  would  impair  the  obligations  of 
their  contracts  and  violate  section  10,  arti- 
cle 1,  federal  Constitution.  The  Supreme 
Court  of  the  state  held  that  acceptance  of 
the  renewal  notes  did  not  operate  as  nova- 
tions, but  that  the  statute  protected  the  in- 
surance money  without  violating  the  federal 
Constitution  since  the  exemption  "impaired 
the   obligation  of  the  pre-existing  contract 


very  slightly  and  remotely.**  146  La.  885,  8S 
South.  664. 

Section  10,  article  1,  of  the  Gonstitntion — 
"No  state  shall  •  •  •  pass  any  ♦  •  • 
law  impairing  the  obligation  of  contractflT* — 
has  been  much  considered  by  this  court  and 
often  applied  to  preserve  the  integrity  of  con- 
tractual obligations. 
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[1]  *When  the  deceased  took  out  the  poli- 
cies of  insurance  upon  his  life  they  became 
his  property,  subject  to  claims  of  his  credi- 
tors. N.  Y.  Mutual  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  691.  597,  6  Sup.  Ct  877,  29 
L.  Ed.  997;  Central  National  Bank  ▼.  Hume, 
128  U.  S.  195,  204,  9  Sup.  Ct  41,  32  L.  Ed. 
370;  Burllngham  v.  Crouse,  228  U.  S.  459, 
471.  472,  33  Sup.  Ct.  564,  57  L.  Ed.  920,  46 
L.  R.  A.  (N.  S.)  148;  In  re  Coleman,  136  Fed. 
818,  69  C.  C.  A.  496;  In  re  BonviUain  (D. 
C.)  232  Fed.  372 ;  Blinn  v.  Dame,  207  Mass. 
159,  93  N.  E.  601,  20  Ann.  Cas.  1184 ;  In  re 
Heilbron.  14  Wash.  536.  45  Pac.  153,  35  L. 
R.  A.  602;  Rice  v.  Smith,  72  Miss.  42,  16 
South.  417;  Skinner  ▼.  Holt,  9  S.  D.  427, 
69  N.  W.  595,  62  Am.  St  Bep.  878;  Joyce 
on  Insurance,  §  2341. 

In  Sturges  v.  Crowninshleld,  4  Wheat  197, 
198  (4  L.  Ed.  529),  opinion  by  Mr.  Chief  Jus- 
tice Marshall,  it  was  said: 

"What  is  the  obligation  of  a  contract  and 
what  will  impair  it?  It  would  seem  difficult  to 
substitute  words  which  are  more  intelligible,  or 
less  liable  to  misconstruction,  than  those  which 
are  to  be  explained.  A  contract  is  an  agree- 
ment in  which  a  party  undertakes  to  do,  or  not 
to  do,  a  particular  thing.  The  law  binds  him 
to  perform  his  nndertaking,  and  this  is,  of 
course,  the  obligation  of  his  contract  •  •  • 
Any  law  which  releases  a  part  of  this  obligation 
roust  in  the  literal  sense  of  the  word,  impair 
it.  *  *  *  But  it  is  not  true  that  the  parties 
have  in  view  only  the  property  in  possession 
when  the  contract  is  formed,  or  that  its  obliga- 
tion does  not  extend  to  future  acquisitions. 
Industry,  talents,  and  integrity  constitute  a 
fund  which  is  as  confidently  trusted  as  prop- 
erty itself.  Future  acquisitions  are,  therefore, 
liable  for  contracts;  and  to  release  them  from 
this  liability  impairs  their  obligation." 

And  in  Planters'  Bank  v.  Sharp,  6  How. 
327,  12  L.  Ed.  447,  opinion  by  Mr.  Justice 
Woodbury: 

"One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  legislation 
been  diminished.  It  is  not,  by  the  Constitution, 
to  be  impaired  at  all.  This  is  not  a  question  of 
degree  or  manner  or  cause,  but  of  encroaching 
in  any  respect  on  its  obligation,  dispensing  with 
any  part  of  its  force." 

Ogden  ▼.  Saunders,  12  Wheat  213,  257,  6. 
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L.  Ed.  606 ;  ♦McCracken  v.  Hayward,  2  How. 
608,  612,  11  L.  Ed.  397;  Edwards  v.  Kearzey» 
96  U.  S.  594,  600,  24  L.  Ed.  793. 

[2]  So  far  as  the  statute  of  1914  under- 
took  to  exempt  the  policies  and  their  pixK 
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-oeeda  from  antecedent  debts  It  came  Into  con-  ,  Ordinance  of  July  13, 1787,  was  superseded  by 

the  admission  of  the  state  of  Illinois  into  the 
Union;    but,    so   far   as  it   established  public 


Diet  with  the  federal  COnstitntion.  See  Less- 
ley  Y.  Phipps,  49  Miss.  790;  Johnson  v. 
Fletcher,  54  Miss.  628,  28  Am.  Rep.  388 ;  Rice 
T.  Smith,  72  Miss.  42,  16  South.  417;  In  re 
Heilbron,  14  Wash.  536,  45  Pac.  153,  35  L. 
R.  A.  602;  Skinner  v.  Holt.  9  S.  D.  427,  69 
1^.  W.  595,  62  Am.  St  Rep.  878;  Homestead 
-Cases.  22  Grat  (Va.)  266,  12  Am.  Rep.  507. 

The  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
•opinion. 

Reversed. 

Mr.  Justice  CLARKE  dissents. 


<25<  u.  8.  113) 

ECONOMY  LIGHT  &  POWER  CO.  V.  UNIT- 
ED STATES. 

(Argued  Dec.  17,  1921.    Decided  April  11, 

1921.) 

No.  104. 


1.  Navigable  waters  ^s»  I  (3)— >Exfstlno  ob- 
St  mot  ions  capable  of  being  abated  do  «ot  af- 
fect navigability. 

That  artificial  obstructions  exist  in  a 
stream,  capable  of  being  abated  by  due  exer- 
cise of  public  authority,  does  not  prevent  the 
stream  from  being  regarded  as  nayigable  in 
law,  or  take  away  the  authority  of  Congress  to 
prohibit  added  obstructions,  if,  supposing  them 
to  be  abated,  it  be  navigable  in  fact  in  its  natu- 
tal  state. 

2.  Navigable  waters  ^=»l(6)»De8plalnes  and 
other  rivers  held  common  highways,  under 
Ordinance  of  1787  and  subsequent  legisla- 
tion. 

The  trade  route  between  Lake  Michigan  and 
the  Mississippi  river  by  way  of  the  Chicago, 
Desplaines,  and  Illinois  rivers,  and  the  carrying 
places  between  them  constituted  one  of  the 
routes  of  commerce  intended  to  be  maintained 
as  common  highways  under  Ordinance  of  July 
13,  1787,  art.  4,  and  subsequent  legislation  (Act 
Aug.  7,  1789;  Act  May  18,  1796,  {  9  [Comp. 
St.  §  49181 ;  Act  May  7,  1800,  §  2;  Act  March 
m  1804,  §  6;  Act  Feb.  3,  1809,  f  2;  Act  April 
18,  1818,  §  4;  and  Resolution  Dec.  3, 1818). 


3.  Navigable  waters  ^=»l(2)»0rdlnance  of 
1787  did  not  make  rivers  navigable,  unless 
such  in  fact. 

Ordinance  of  July  13,  1787,  art.  4,  pro- 
viding that  the  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence  should  be 
common  highways  and  forever  free,  did  not 
make  streams  navigable  in  law  unless  so  in 
fact,  but  declared  the  public  rights  therein  so 
far  as  they  were  navigable  in  fact 

4.  Navigable  waters  <@=s>  1  (2)— states  ^=s>9^ 
Ordinance  of  1787  superseded  as  to  Internal 
affairs  by  admission  of  state,  but  not  repeal- 
able  by  state  as  to  navigable  waters. 

To  the  extent  that  it  pertained  to  internal 


rights  of  highway  in  navigable  waters  capable 
of  bearing  interstate  commerce,  it  could  not 
be  repealed  by  one  of  the  states. 

5.  Navigable  waters  ^=>2— Congress  may  exer- 
cise Its  power  by  general  or  special  laws. 

Congress  may  exercise  its  authority  over 
navigable  waters  through  general  as  well  as 
special  laws;  its  power  in  either  case  being  su- 
preme. 


affairs  within  the  present  state  of  Illinois,  the  I  declare. 


6.  Navigable  waters  «=>l(3)— Test  of  "naviga- 
bility" stated. 

The  test  of  ««navigability"  is  whether  the 
stream  in  its  natural  state  is  used  or  capable 
of  being  used  as  a  highway  for  commerce  over 
which  trade  and  travel  is  or  may  be  conducted 
in  the  customary  modes  of  trade  and  travel  on 
water,  and  navigability  is  not  destroyed  by 
natural  obstructions  or  portages,  or  because 
navigation  is  not  open  at  all  seasons  of  the 
year  or  at  all  stages  of  the  water. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Naviga- 
ble.] 

7.  Judgment  «=9828(l)~Judgment  of  state 
court  not  res  Judicata  against  United  States, 
which  was  not  a  party. 

A  decision  of  a  state  Supreme  Court  in  a 
suit  to  which  the  United  States  was  not  a 
party,  and  in  which  a  writ  of  error  from  the 
United  States  Supreme  Court  was  dismissed, 
that  a  river  was  not  navigable,  is  not  res 
judicata  in  a  suit  by  the  United  States  to  en- 
join the  construction  of  a  dam  therein. 

8.  Courts  ^=s>365— State  decision  as  to  naviga- 
bility not  followed. 

A  decision  of  a  state  Supreme  Court  that 
a  river  was  not  navlgaUe  is  not  conclusive  on 
a  federal  court  having  different  evidence  be- 
fore it 

9.  Navigable  waters  <@=>l(3)»Rlver  navigable 
In  natural  state  within  statute  as  to  dams, 
though  not  now  capable  of  use. 

A  river,  having  actual  navigable  capacity  in 
its  natural  state  and  capable  of  carrying  inter- 
state commerce,  is  within  the  power  of  Con- 
gress to  preserve  for  purposes  of  future  trans- 
portation, and  is  within  Act  March  3,  1899,  §  9 
(Comp.  St.  f  9971),  prohibiting  dams,  etc.,  in 
navigable  waters  without  the  consent  of  Con- 
gress and  the  a^kroval  of  the  plans,  though  it 
be  not  at  present  used  for  such  commerce,  and 
be  incapable  of  such  use  accordii^  to  present 
methods,  by  reason  of  changed  conditions  or 
artificial  obstructions. 

10.  Constitutional  law  ^s»68( I)— Abandonment 
of  navigable  river  as  such  Is  matter  for  Con- 
gress. 

If  a  river,  which,  after  practical  service  as 
a  highway  of  commerce  for  a  century  and  a 
hslf,  has  fallen  into  disuse  partly  through 
changes  in  the  course  of  trade,  or  methods  of 
navigation,  or  changes  in  its  own  condition,  and 
partly  as  the  result  of  artificial  obstructions, 
and  has  not  been  used  for  almost  100  years,  is 
to  be  abandoned  as  a  highway  of  commerce,  it 
is  for  Congress,  and  not  for  the  courts,  to  so 
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If.  Navloable    waters    ^=»22(l)— Rtfutal    of 
Saorstary  of  War  ta  aot  hdd  not  approval  af 
plans  for  dam. 
Where  one  constrocting  a  dam  In  a  river 
made  no  application  to  the  Secretary  of  War 
for  approval  of  its  plans,  but  informally  sought 
assurance  that  no  permit  was  necessary,  assur- 
ing him  that  the  river  was  not  navigable,  the 
Secretary's  refusal  to  act,  because  he  had  no 
jurisdiction,  was  not  equivalent  to  an  approval, 
under  Act  March  3.   1899,  f  9   (Gomp.   St  i 
9971),  or  even  to  an  official  inquiry  into  the 
navigability  of  the  river. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit. 

Suit  by  the  United  States  against  the 
Economy  Light  &  Power  Company.  A  de- 
cree granting  an  injunction  was  affirmed  by 
the  Circuit  Court  of  Appeals  (256  Fed.  792, 
168  C.  C.  A.  138),  and  defendant  appeals. 
Affirmed. 
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*Mr.  Frank  H.  Scott,  of  Chicago,  IlL,  for 
appellant. 

Mr.  Clarence  N.  Goodwin,  of  Chicago,  111., 
for  the  United  States. 

Mr.  Justice  PITNEY  delivered  the  opin- 
ion of  the  Court 

This  was  a  suit  brought  by  the  United 
States  against  appellant  in  the  District 
Court  for  the  Northern  District  of  Illinois, 
Eastern  Division,  for  an  injunction  to  re- 
strain defendant  from  constructing  a  dam 
in  the  Desplaines  river  at  a  point  in  Grundy 
county,  111.,  without  the  consent  of  Congress 
or  authority  of  the  Legislature  of  the  state, 
and  without  approval  of  the  location  and 
plans  by  the  Chief  of  £2ngineers  and  the  Sec- 
retary of  War  of  the  United  States.  Relief 
was  prayed  upon  two  grounds:  (1)  That  the 
river  bed  where  the  dam  was  being  con- 
structed was  the  property  of  the  United 
States;  (2)  that  the  Desplaines  river  was  a 
navigable  waterway  of  the  United  States, 
and  the  proposed  construction  of  a  dam 
therein  was  In  violation  of  the  Act  of  Con- 
gress of  March  3,  1899  (chapter  425,  f  9,  30 
Stat.  1121,  1151  [Comp.  St.  f  9971]).  The 
first  ground  was  overruled  by  the  District 
Court  and  disregarded  by  the  Circuit  Court 
of  Appeals.  We  need  not  consider  It  fur- 
ther. The  second  ground  was  sustained  by 
the   District    Court,    and    Its    final    decree 
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granting  an  injunction  was  *afflrmed  by  the 
Circuit  Court  of  Appeals.  256  Fed.  792,  168 
C.  C.  A.  138.  The  present  appeal  followed. 
Section  7  of  Act  of  September  19,  1890 
(chapter  907,  26  Stat  426,  454),  makes  it  un- 
lawful to  build  any  dam  or  other  structure 
in  any  navigable  river  or  other  waters  of  the 
United  States,  so  as  to  obstruct  or  impair 
navigation,  without  permission  of  the  Sec- 
reitary  of  War.  Section  9  of  the  Act  of 
March  3,  1899  (30  Stat  1151),  declares: 


That  it  shall  not  be  lawful  to  construct  or 
commencs  tiie  construction  of  any  bridge,  dam, 
dike,  or  causeway  over  or  in  any  •  •  •  navi- 
gable river,  or  other  navigable  water  of  the 
United  States  until  the  consent  of  Congress  to 
the  building  of  such  structures  sliall  have  been 
obtained  and  until  the  plans  for  the  same  shaJ] 
have  been  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  tiie  Secretary  of 
War:  Provided,  that  such  stractures  may  be 
built  under  authority  of  the  Legislature  of  a 
state  across  rivers  and  other  waterways  the 
navigable  portions  of  which  lie  wholly  within 
the  limits  of  a  single  state,  provided  the  loca- 
tion and  plans  thereof  are  submitted  to  and 
approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War  before  construction  is  com- 
menced.   •    •    ♦  »• 

There  Is  no  contention  that  the  consent 
of  Congress  for  the  building  of  the  proposed 
dam  has  been  obtained,  that  its  construction 
has  been  authorized  by  the  Legislature  of 
the  state  of  Illinois,  or  that  the  location  and 
plans  have  been  submitted  to  and  approved 
by  the  Chief  of  Engineers  and  the  Secretary 
of  War.  The  substantial  defense  is  that  the 
Desplaines  river,  at  the  site  of  the  proposed 
dam,  which  Is  below  the  city  of  Joliet  and 
just  above  the  point  where  the  Desplaines 
Joins  the  Kankakee  to  form  the  Illinois  riv- 
er, is  not  navigable  in  fact  and  not  within 
the  description  "navigable  river,  or  other 
navigable  water  of  the  United  States,"  a» 
employed  in  the  act  of  1899. 

•117 

•The  District  Court  found  that  there  was 
no  evidence  of  actual  navigation  within  the 
memory  of  living  men,  and  tliat  there  would 
be  no  present  Interference  with  navigation 
by  the  building  of  the  proposed  dam.  The 
Circuit  Court  of  Appeals  did  not  disturb  this 
finding.  256  Fed.  792,  798,  188  O.  C.  A.  138. 
But  both  courts  found  that  in  its  natural 
state  the  river  was  navigable  in  fact,  and 
that  It  was  actually  used  for  the  purposes  of 
navigation  and  trading  in  the  customary 
way,  and  with  the  kinds  of  craft  ordinarily 
in  use  for  that  purpose  on  rivers  of  the 
United  States,  from  early  fur-trading  days 
(about  1675)  down  to  the  end  of  the  first 
quarter  of  the  nineteenth  century.  Details 
are  given  In  the  opinion  of  the  Circuit  Court 
of  Appeals,  and  need  not  be  repeated.  Suf- 
fice it  to  say  that  there  was  a  well-known 
route  by  water,  called  the  Chlcago-Etes- 
plalnes-llllnols  route,  running  up  the  Chica- 
go river  from  its  mouth  on  Lake  Michigan 
to  a  point  on  the  west  fork  of  the  south 
branch;  thence  westerly  by  water  or  port- 
age, according  to  the  season,  to  Mud  Lake, 
about  two  miles;  thence  to  the  Desplaines 
near  Riverside,  two  miles;  thence  do^^-n  the 
Desplaines  to  the  confiuence  of  that  river 
with  the  Kankakee,  where  they  form  the 
Illinois  river;  thence  down  the  Illinois  to 
its  Junction  with  the  Mississippi.  During 
the  period  mentioned  the  fur  trade  was  a 
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leading  branch  of  commerce  in  the  western 
territory,  and  it  was  regularly  conducted 
upon  the  Desplaines  river.  Supplies  in  large 
quantity  and  variety,  needed  by  the  early 
settlers,  also  were  transported  over  this 
route  between  Chicago  and  St.  Louis  and 
other  points.  Canoes  and  other  boats  of 
various  kinds  were  employed,  having  light 
draft,  but  capable  of  carrying  several  tons 
each,  and  manned  by  crews  of  six  or  eight 
men.  The  route  was  navigated  by  the  Amer- 
ican Fur  Company  regularly  during  a  period 
of  years  down  to  about  1825,  after  which  It 
was  disused,  because  the  trade  had  receded 
to  interior  portions  of  Illinois  that  could  be 
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reached  *more  conveniently  with  horses. 
Later,  changes  occurred  in  the  river,  due  to 
the  drainage  of  a  swamp  in  the  region  of  the 
portage,  the  clearing  away  of  forests,  affect- 
ing the  rainfall  and  the  distribution  of  the 
rim-off,  and  thus  shortening  the  duration  of 
the  higher  stages  of  water;  the  construc- 
tion (under  state  authority)  of  the  Illinois 
A  Michigan  Canal  in  1848  and  its  deepening 
in  1866  to  1871,  which  diverted  a  part  of  the 
bill  drainage  towards  the  Chicago  river; 
and  the  construction  of  the  Sanitary  and 
tShip  Canal  in  1892  to  1894. 

But,  in  spite  of  these  changes,  the  Circuit 
Court  of  Appeals  finds  (256  Fed.  804,  168  O. 
€.  A.  138)  that  the  Desplaines  river  is  a  con- 
tinuous stretch  of  water  from  Riverside  (at 
the  Chicago  divide)  to  its  mouth;  and  al- 
though there  is  a  rapid,  and  in  places  shal- 
low water,  with  boulders  and  obstructions, 
yet  these  things  do  not  affect  its  navigable 
capacity ;  that  the  same  is  true  of  the  upper 
part  of  the  Illinois  river,  above  the  head  of 
steamboat  navigation;  and  that  both  streams 
are  navigable  and  are  within  the  act  of  1899. 

[1]  Since  about  the  year  1835  a  number  of 
^ms  have  been  built  in  the  Desplaines,  with- 
out authority  from  the  United  States,  and 
one  or  more  of  them  still  remain;  besides, 
a  considerable  number  of  bridges  of  various 
kinds  span  the  river.  The  fact,  however, 
that  artificial  obstructions  exist  capable  of 
being  abated  by  due  exercise  of  the  public 
authority,  does  not  prevent  the  stream  from 
being  regarded  as  navigable  in  law,  if,  sup- 
posing them  to  be  abated,  it  be  navigable  in 
fact  in  its  natural  state.  The  authority  of 
Congress  to  prohibit  added  obstructions  is 
not  taken  away  by  the  fact  that  it  has  omit- 
ted to  take  action  in  previous  cases. 

The  public  interest  in  navigable  streams  of 
this  character  in  Illinois  and  neighboring 
states,  and  the  federal  authority  over  such 
as  are  capable  of  serving  commerce  among 
the  states,  does  not  arise  from  custom  or  im- 
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plica*tion,  but  has  a  very  definite  origin.  By 
article  4  of  the  compact  in  the  Ordinance  of 
July  13,  1787,  for  the  government  of  the 
territory  northwest  of  the  river  Ohio,  it  was 
declared: 
"The  navigable  waters  leading  into  the  Mis- 


places between  the  same,  shall  be  common 
highways,  and  forever  free,  as  well  to  the  in- 
habitants of  the  said  territory,  as  to  the  citi- 
zens of  the  United  States,  and  those  of  any 
other  states  that  may  be  admitted  into  the 
confederacy,  without  any  tax,  impost,  or  duty 
therefor."  1  Stat  51,  52,  note;  Rev.  Stat.  U. 
S.  (1878  Ed.)  pp.  13,  16. 

This  was  under  the  Confederation;  but 
the  first  (Congress  under  the  new  Constitu- 
tion expressed  a  design  to  have  it  continue 
in  full  effect,  in  the  Act  of  August  7,  1789 
(chapter  8,  1  Stat  50).  A  purpose  to  pre- 
serve the  rights  of  public  highway  in  the 
navigable  rivers  was  again  manifested  in 
section  9  of  Act  of  May  18,  1796  (chapter  29, 
1  Stat  464,  468  [Comp.  St  §  4918]).  The 
territory  of  Indiana  (including  what  is  now 
Illinois)  was  set  apart  and  organized  by  Act 
of  May  7,  1800,  which  in  section  2  reiterated 
that  purpose  (chapter  41,  2  Stat  58,  59) ;  and 
in  an  act  providing  for  the  disposal  of  the 
public  lands  therein  (Act  of  March  26,  1804, 
c.  35,  I  6,  2  Stat  277,  279,  280),  it  was  again 
declared  "that  all  the  navigable  rivers, 
creeks,  and  waters,  within  the  Indiana  Ter- 
ritory, shall  be  deemed  to  be  and  remain 
public  highways."  Illinois  was  set  apart 
and  a  separate  territorial  government  es- 
tablished therein  by  Act  of  February  8,  1809 
(chapter  13,  2  Stat  514).  By  section  2,  the 
government  was  to  be  '*in  all  respects  sim- 
ilar" to  that  provided  by  the  Ordinance  of 
1787  and  the  Act  of  August  7,  1789,  and  the 
inhabitants  were  to  enjoy  all  the  rights, 
privileges,  and  conditions  granted  by  the 
Ordinance.  An  act  to  enable  the  people  of 
Illinois  to  form  a  state  government,  approv- 
ed April  18,  1818  (chapter  67,  3  Stat  428), 
contained  a  proviso  (section  4,  p.  430)  that 
such  government  should  not  be  repugnant  to 
the  Ordinance  of  1787.    The  state  constitu- 
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tion  declared  its  purpose  to  *be  consistent 

with  the  Ordinance,  and  the  resolution  of 
Congress  declaring  admission  of  the  state 
into  the  Uni(Hi  (Res.  Dec.  3,  1818,  3  Stat 
536)  acknowledged  that  the  constitution  and 
state  government  were  "in  conformity  to  the 
principles  of  the  articles  of  compact"  in  the 
Ordinance  of  1787. 

[2,  3]  There  can  be  no  doubt  that  the  wa- 
ters of  the  Chicago-Desplaines-Illinois  route 
"and  the  carrying  places  between  the  same" 
constituted  one  of  the  routes  of  commerce 
intended  by  the  Ordinance,  and  the  subse- 
quent acts  referred  to,  to  be  maintained  as 
common  highways.  It  did  not  make  them 
navigable  in  law  unless  they  were  navigable 
in  fact  hut  declared  the  public  rights  there- 
in so  far  as  they  were  navigable  in  fact; 
and  it  is  curious  and  interesting  that  the 
importance  of  these  inland  waterways,  and 
the  inappropriateness  of  the  tidal  test  in  de- 
fining our  navigable  waters,  was  thus  rec- 
ognized by  the  Congress  of  the  Confederation 
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The  Daniel  BaH,  10  Wall.  557,  563, 19  U  Ed. 
999;  and  more  than  60  years  before  The 
Propeller  Genesee  Chief  v.  Fitzhugh,  12 
How.  443,  455,  13  L.  Ed.  1058. 

[4]  To  the  extent  that  it  pertained  to  in- 
ternal affairs,  the  Ordinance  of  1787 — not- 
withstanding its  contractual  form — was  no 
more  than  a  regulation  of  territory  belong- 
ing to  the  United  States,  and  was  supersed- 
ed by  the  admission  of  the  state  of  Illinois 
into  the  Union  *'on  an  equal  footing  with 
the  original  states  in  all  respects  whatever." 
Permoli  v.  First  Municipality,  3  How.  589, 
610  (11  L.  Ed.  739) ;  Van  Brocklin  v.  State 
of  Tennessee,  117  U.  S.  151,  159,  6  Sup.  Ct. 
670,  29  L.  Ed.  845 ;  Hawkins  ▼.  Bleakly,  243 
U.  S.  210,  217.  37  Sup.  Ct  255,  61  L.  Ed. 
678,  Ann.  Cas.  1917D,  637.  But,  so  far  as  it 
established  public  rights  of  highway  in  nav- 
igable waters  capable  of  bearing  commerce 
from  state  to  state,  It  did  not  regulate  inter- 
nal affairs  alone,  and  was  no  more  capable 
of  repeal  by  one  of  the  states  than  any  other 
regulation  of  interstate  commeroe  enacted 
by  the  Congress;  being  analogous  in  this 
xespect  to  legislation  enacted  under  the  ex- 
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dusive  power  *of  Congress  to  regulate  com- 
merce with  the  Indian  tribes.  Pollard's  Les- 
see ▼.  Hagan,  3  How.  212,  229,  230,  11  L.  Ed. 
565;  Elz  parte  Webb,  225  U.  S.  663,  683,  690, 
691.  32  Sup.  Ct  769,  56  Lw  Ed.  1248;  United 
States  Y.  Sandoval,  231  U.  S.  28»  38,  34  Sup. 
Ct.  1.  58  L.  Ed.  107. 

[6]  Nothing  inconsistent  with  this  was  de- 
cided in  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678,  688,  689,  2  Sup.  Ct.  185,  27  L.  Ed.  442 ; 
Huse  v.  Glover,  119  U.  S.  543,  546,  7  Sup. 
Ct.  313,  30  L.  Ed.  487;  Sands  v.  Bfanlstee 
Blver  Imp.  Co.,  123  U.  S.  288,  295,  296,  8 
Sup.  Ct  113,  31  L.  Ed.  149;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8-11,  8  Sup. 
Ct.  811,  31  L.  Ed.  629.  Those  cases  shnply 
hold,  in  effect,  that  a  state  formed  out  of  a 
part  of  the  Northwest  Territory  has  the 
same  power  to  regulate  navigable  waters 
within  its  borders  that  is  possessed  by  oth- 
er states  of  the  Union;  that  is  to  say,  until 
Congress  intervenes,  the  power  of  the  state, 
locally  exerted,  is  plenary.  Nevertheless, 
where  the  navigation  serves  commerce 
among  the  states  or  with  foreign  nations, 
Congress  has  the  supreme  power  when  It 
chooses  to  act,  and  is  not  prevented,  by  any- 
thing the  states  may  have  done,  from  as- 
suming entire  control  in  the  matter.  In 
short  that  the  rule  laid  down  in  Willson  v. 
Black  Bird  Creek  Marsh  Co.,  2  Pet.  245,  252, 
7  L.  Ed.  412,  and  Gilman  v.  Philadelphia,  3 
Wall.  713,  731,  18  L.  Ed.  96,  applies  to  states 
formed  out  of  the  Northwest  Territory  as 
well  as  to  others.  This  is  not  questioned. 
But  as  was  recognized  in  the  Gilman  Case 
(page  731),  Congress  may  exercise  its  author- 
ity through  general  as  well  as  through  spe- 
cial laws,  its  power  in  either  case  being  su- 
preme.   The  act  of  1S99  (30  Stat  1151),  up- 


on which  the  present  bill  Is  founded,  is  a  due 
assertion  of  the  authority  of  (Congress  over 
all  navigable  waters  within  its  Jurisdiction; 
and  it  must  be  accorded  due  weight  as  such. 
[6]  The  Circuit  Court  of  Appeals,  in  pass- 
ing  upon  the  question  of  navigability,  cor- 
rectly applied  the  test  laid  down  by  thi» 
court  in  The  Daniel  Ball,  10  Wall.  557,  563, 
19  L.  Ed.  999,  and  The  Montello.  20  Wall. 
4.30,  440-443.  22  L.  Ed.  391 ;  that  is,  the  test 
whether  the  river,  in  its  natural  state,  i» 
used,  or  capable  of  being  used  as  a  highway 

for  commerce,  over  which  *trade  and  travel 
is  or  may  be  conducted  in  the  customary- 
modes  of  trade  and  travel  on  water.  Navi- 
gability, in  the  sense  of  the  law,  is  not  de- 
stroyed because  the  water  course  is  interrupt- 
ed by  occasional  natural  obstructions  or  por- 
tages;  nor  need  the  navigation  be  open  at 
all  seasons  of  the  year,  or  at  all  stages  or 
the  water. 

In  The  Montello,  supra,  the  question  was 
whether  Fox  river,  in  the  state  of  Wisconsin, 
was  a  navigable  water  of  the  United  States 
within  the  meaning  of  acts  of  (Congress. 
Originally  there  were  rapids  and  falls  in  the- 
river,  but  these  had  been  obviated  by  locks,, 
canals,  and  dams,  so  as  to  furnish  an  unin- 
terrupted water  communication  for  steam 
vessels  of  a  considerable  capacity.  It  wa» 
argued  (20  Wall.  440,  22  L.  Ed.  391)  that  al- 
though since  these  improvements  the  river 
might  be  considered  as  a  highway  for  com- 
merce conducted  in  the  ordinary  modes,  it 
was  not  BO  in  its  natural  state,  and  there- 
fore not  navigable  under  the  decision  in  The 
Daniel  Ball,  supra.  The  court  accepting 
navigability  in  the  natural  state  of  the  river 
as  the  correct  test  proceeded  to  show  that 
before  the  improvements  resulting  in  an  un- 
broken navigation,  and  when  a  few  portages 
were  necessary,  a  large  and  successful  inter- 
state commerce  had  been  carried  through 
the  river  by  means  of  Durham  boats;  and, 
speaking  by  Mr.  Justice  Davis,  proceeded  to 
say  (20  Wall.  441,  22  L.  Ed.  391)  that  even 
aside  from  the  Ordinance  of  1787: 

''The  trne  test  of  the  navigability  of  a  stream 
does  not  depend  on  the  mode  by  which  com- 
merce is,  or  may  be,  conducted,  nor  the  difficul- 
ties attending  navigation.  If  this  were  so,  the 
public  would  be  deprived  of  the  use  of  many 
of  the  large  rivers  of  the  country  over  whidi 
rafts  of  lumber  of  great  value  are  constantly 
taken  to  market  It  would  be  a  narrow  rale  to 
hold  that  in  this  country,  unless  a  river  was 
capable  of  being  navigated  by  steam  or  saO 
vessels,  it  could  not  be  treated  as  a  public 
highway.  The  capability  of  use  by  the  public 
for  purposes  of  transportation  and  commerce 
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affords  the  true  criterion  of  the  'navigability  of 
a  river,  rather  than  the  extent  and  manner  of 
that  use.  If  it  be  capable  in  its  natural  state 
of  being  used  for  purposes  of  commerce,  no 
matter  in  what  mode  the  commerce  may  be  con- 
ducted, it  is  navigable  in  fact  and  becomes  in 
law  a  public  river  or  highway,** 


1920) 


UNITBD  STATES  ▼.  L.  P.  &  J.  A.  SMITH 

C41  Bvp-Ct) 


41^ 


Proceeding  to  say  (20  Wall.  442,  22  L.  Ed. 
891)  that  notwithstanding  the  fact  that  be- 
fore the  Improvements  there  were  obstruc- 
tions to  an  unbroken  navigation,  which  ren- 
dered the  navigation  difficult  and  prevented 
the  adoption  of  modern  agencies,  commerce 
was  successfully  carried  on,  the  court  point- 
ed out  (20  Wall.  442.  22  L.  Ed.  391)  that  the 
Ordinance  of  1787  recognized  "carrying 
places"  as  a  part  of  a  navigable  waterway. 

[7,  8]  Our  attention  is  called  to  the  fact  that 
in  People  v.  Economy  Power  Co.,  241  111.  290, 
320-338,  89  N.  E.  760,  the  Supreme  Court  of 
Illinois  held  that  the  Desplalnes  In  its  nat- 
ural condition  Is  not  a  navigable  stream; 
and  it  is  Intimated  that  we  ought  to  follow 
that  decision.  A  writ  of  error  brought  to 
review  It  was  dismissed  by  us  because  no 
federal  question  was  Involved.  234  U.  S. 
497,  510,  524,  34  Sup.  Ct.  973,  68  L.  Ed.  1429. 
Of  course,  the  decision  does  not  render  the 
matter  res  Judicata,  as  the  United  States 
was  not  a  party.  The  District  Court  in  the 
present  case  treated  It  as  not  persuasive,  be- 
cause it  appeared  that  evidence  was  wanting 
which  Is  present  here;  and  we  cannot  say 
that  the  court  below  erred  in  not  following 
It 

[1,14]  We  concar  In  the  opinl<Ki  of  the 
Circuit  Court  of  Appeals  that  a  river  hav- 
ing actual  navigable  capacity  in  its  natural 
state  and  capable  of  carrying  commerce 
among  the  states  Is  within  the  power  of 
Congress  to  preserve  for  purposes  of  fatore 
transportation,  even  though  it  be  not  at  pres- 
ent used  for  such  commerce,  and  be  incapa- 
ble of  such  use  according  to  present  methods, 
either  by  reason  of  changed  conditions  or 
because  of  artificial  obstructions.  And  we 
agree  that  the  provisions  of  section  9  of  the 
Act  of  1899  (30  Stat  1151)  apply  to  such  a 
stream.    The  act  in  terms  applies  to  '*any 

•  •  •  navigable  river,  or  other  ^navigable 
water  of  the  United  States";  and,  without 
doing  violence  to  its  manifest  purpose,  we 
cannot  limit  its  prohibition  to  such  naviga- 
ble waters  as  were,  at  the  time  of  its  pas- 
sage, or  now  are,  actually  open  for  use.  The 
Desplalnes  river,  after  being  of  practical 
service  as  a  highway  of  commerce  for  a  cen- 
tury and  a  half,  fell  into  disuse,  partly 
through  changes  In  the  course  of  trade  or 
methods  of  navigation,  or  changes  in  its  own 
condition,  partly  as  the  result  of  artificial 
obstructions.  In  consequence,  it  has  been 
out  of  use  for  a  hundred  years;  but  a  hun- 
dred years  is  a  brief  space  in  the  life  of  a 
nation.  Improvements  in  the  methods  of  wa- 
ter transportation  or  increased  cost  in  other 
methods  of  transportation  may  restore  the 
usefulness  of  this  stream;  since  it  is  a  nat- 
ural Interstate  waterway,  it  is  within  the 
power  of  Congress  to  Improve  It  at  the  pub- 
lic expense;   and  it  is  not  difficult  to  believe 


tlon  and  require  only  the  exertion  of  federal 
control  to  make  them  again  important  ave- 
nues of  commerce  among  the  states.  If  they 
are  to  be  abandoned,  it  is  for  (Congress,  not 
the  courts,  so  to  declare.  The  policy  of  Con- 
gress is  clearly  evidenced  in  the  act  of  1899, 
and,  in  the  present  case  at  least,  nothing  re- 
mains but  to  give  effect  to  it 

[11]  It  is  contended  that,  supposing  the 
Desplalnes  Is  navigable,  the  purpose  of  the 
act  of  1899  was  In  effect  accomplished  be- 
cause appellant  or  its  predecessor,  before 
proceeding  with  the  enterprise,  submitted  the 
plans  for  the  proposed  dam  to  the  War  De- 
partment, and  that  department  "in  substance- 
gave  its  approval,"  although  it  did  not  for- 
mally approve  the  plans  because  it  did  not 
consider  the  Desplalnes  river  a  navigable 
water  of  the  United  States.  It  appears, 
however,  that  there  was  no  application  for 
an  approval  under  the  act  of  1899,  and  the- 
Department  was  not  called  upon  to  exercise- 
Its  Jurisdiction  under  that  act  There  was 
an  Informal  hearing  before  the  Secretary,  at 
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which  the  representatives  of  ^appellant,  assur- 
ing him  that  the  Desplalnes  was  not  a  navi- 
gable stream  either  in  law  or  in  fact,  and 
that  the  department  had  no  Jurisdiction  over 
it,  asked  not  for  a  permit  but  in  effect  for 
an  assurance  that  no  permit  was  necessary. 
The  Secretary  declined  to  act  because,  as  the 
river  was  not  navigable,  he  had  no  Jurisdic- 
tion. We  cannot  regard  this  as  equivalent 
to  an  approval,  either  in  form  or  effect  or 
even  as  an  official  Inquiry  into  the  naviga- 
bility of  the  river. 
Decree  affirmed. 

Mr.  Justice  McREYNOLDS  took  no  part 
in  the  consideration  or  decision  of  this  case. 


(256  u.  8. 11> 
UNITED  STATES  v.  L.  P.  &  J.  A.  SMITH. 

(Argued  Mardi  22  and  23,  1921.    Decided 
April  11, 1921.) 

No.  253. 

United  States  «=»70(2)— Contraotor  to  remove 
loose  material  held  entitled  to  extra  oompen- 
satlon  for  rock  work. 

A  firm  which  had  contracted  with  the  gov- 
ermnent  to  remove  clay,  gravel,  sand,  and 
boalders  from  a  navigable  stream  la  entitled  to 
extra  compeDsation  for  the  removal  of  a  bed' 
of  limestone  rock,  notwithstanding  provisions 
making  the  decision  of  the  engineer  officer  in 
charge  as  to  tiie  quality  and  quantity  of  the 
work  final,  and  requiring  his  instructions  to  be 
observed  by  the  contractor  and  the  order  of 
the  engineer  to  remove  the  rock  under  the  con- 
tract. 

Appeal  from  the  Court  of  Claims. 

Claim  by  L.  P.  &  J.  A.  Smith  against  the 


that  many  other  streams  are  in  like  condi- 1  United   States.     From   a   Judgment   of   the- 
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Court  of  Cflalm8  In  favor  of  the  (daimants 
(54  Ct  C!l.  119),  the  United  States  appeals. 
Affirmed. 
See,  also,  40  Sup.  Gt.  585. 
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*Mr.  Assistant  Attorney  General  Davis  and 
Mr.  Wilford  Hearn,  of  Washington,  D.  C, 
for  the  United  States. 
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*Mes8rs.  John  E.  Morley,  of  Qeveland, 
Ohio,  Rufus  S.  Day,  of  Washington,  D.  C, 
and  Roscoe  M.  Ewing,  of  Cleveland,  Ohio,  for 
appellees. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Ck>urt. 

April  14,  1919,  the  Court  of  Claims  render- 
ed a  Judgment  against  the  United  States  in 
favor  of  li.  P.  &  J.  A.  Smith  (appellees  and 
we  shall  so  refer  to  them)  for  the  sum  of 
$119,304.27.  To  review  that  Judgment  this 
ai^>eal  is  prosecuted. 

The  appellees  were  a  partnership  doing 
business  at  the  times  herein  stated  under  the 
firm  name  of  Ia  P.  &  J.  A.  Smith. 

In  response  to  an  advertisement  and  after 
the  submission  of  prc^wsals  for  work  at  the 
mouth  of  the  Detroit  river,  a  contract  in 
writing  was  entered  into  December  31,  1892, 
by  O.  M.  Poe,  Colonel,  Corps  of  Engineers, 
U.  S.  Army,  and  appellees,  by  which  the  lat- 
ter agreed  to  excavate  a  ship  channel  20  and 
21  feet  deep,  located  in  section  8  of  the  De- 
troit river,  in  accordance  with  speciflcati<Mis 
attached  to  the  contract  and  made  a  part 
thereof.  They  were  to  rec^ve  in  full  com- 
pensation for  their  work  the  sum  of  18  cents 
per  cubic  yard  of  excavation,  scow  measure. 

The  material  to  be  removed  was  specified 
to  consist  "of  sand,  gravel,  and  boulders,  all 
in  unknown  quantities." 

In  the  season  of  1894  there  was  discovered 
a  natural  bed  of  limestone  rock  within  the 
boundaries  of  the  excavation  called  for  by 
the  contract,  which  was  not  provided  for  by 
the  contract.  For  the  removal  of  this  lime- 
stone the  United  States  advertised  for  bids. 
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*The  L.  P.  &  J.  A.  Smith  CcHnpany,  a  corpo- 
ration of  Ohio,  and  a  successor  in  interest  to 
Ix  P.  &  J.  A.  Smith,  bid  on  the  work.  The  bid 
was  accepted  and  a  contract  was  entered  into 
November  9,  1894,  by  which'  that  company 
■agreed  to  remove  the  rock  and  other  material 
at  the  price  of  $2.24  per  cubic  yard  of  ex- 
-cavation,  bank  measure.  The  contract  was 
completed  on  or  about  June  16,  1895. 

The  contract  of  December  31,  1892,  was 
extended  from  time  to  time  by  Col.  Lydecker, 
the  engineer  in  charge  of  the  work,  he  hav- 
ing succeeded  Colonel  Poe,  to  July  1,  1897. 
In  that  year  he  ordered  appellees  to  work  at 
particular  spots  toward  the  northerly  end  of 
aectlon  8,  at  certain  designated  shoals  which 
had  been  excavated  under  the  contract  of 
November  9,  1894,  with  the  L.  P.  &  J.  A. 
"Smith  (Company. 

And  certain  other  officers,  one  an  assistant 
engineer,  another  a  subinspector,  in  charge  of 


the  work,  insisted  upon  locating  for  ai^^- 
lees  the  points  where  dredging  was  to  be 
done.i 

The  material  or  a  large  part  of  the  materi- 
al to  be  removed  from  those  points  was  lime- 
stone rock  or  limestone  bed  rock.  Appellees 
protested  and  asked  for  the  fixing  of  an  extra 
price  for  doing  the  work.  This  was  refused 
and  they  were  told  that  if  they  did  not  re- 
move the  same  they  would  be  declared  de- 
faulting contractors;  that  the  woiic  would 
be  taken  from  them,  done  and  charged  to 
them,  and  be  paid  for  from  the  retained  per- 
centages for  work  already  performed,  and  if 
the  percentages  were  not  sufOdent  for  that 
purpose  they,  appellees,  and  their  bondsmen, 
would  be  proceeded  against  No  other  officer 
or  officers  so  told  appellees  or  insisted  that  all 
the  material  to  be  removed  was  day,  grav^ 
and  boulders.1 

A  large  part  of  the  material  arbitrarily 
stated  to  be  clay,  gravel,  sand  and  boulders, 
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was  in  fact  limestone  *it)ck  and  limesttnie 
bed  rock,  and  was  not  the  material  specified 
in  the  contract 

The  quantity  of  material  excavated  as  thus 
required,  and  that  required  by  the  contract 
the  findings  estimate  in  detail  and  the  cost 
of  its  excavation,  in  the  sum  of  $116,760.^ 
from  which  was  deducted  the  sum  of  ^- 
174.04  that  had  been  paid  appellees,  leaving 
due  to  them  $111,585.97.  It  is  found  besides 
that  delays  caused  by  the  engineer  in  charge 
resulted  in  a  loss  to  the  aK>ellee8  of  $7,718.30. 
For  these  two  sums  Judgment  was  rendered. 

The  0>urt  of  Claims  in  a  brief  memoran- 
dum summarized  the  elements  of  liability 
against  the  United  States,  conduding  as  fol- 
lows: 

"We  think  the  right  of  plaintiffs  [the  appel- 
lees] to  recover  the  price  for  the  work  done  by 
them  is  indisputable.** 

The  United  States  adduces  against  the  con- 
clusion certain  provisions  of  the  spedfica- 
tions,  the  latter  bdng,  as  we  have  seen,  part 
of  the  contract. 

They  are  too  long  to  quote  or  even  summa- 
rize. They  are  to  the  effed  that  the  decision 
of  the  engineer  officer  in  charge  as  to  quality 
and  quantity  of  work  was  final  and  that  his 
instructions  were  required  to  be  observed  by 
the  contractor.  And  further  that  modifica- 
tions of  the  work  in  character  and  quality, 
whether  of  labor  or  material,  were  to  be 
agrreed  to  in  writing  and  unless  so  agreed  to 
or  expressly  required  in  writing  no  daim 
should  be  made  therefor. 

The  contention  overlooks  the  view  of  the 
contract  entertained  by  Colonel  Lydecker 
and  the  uselessness  of  solldting  or  expecting 
any  change  by  him.  His  conduct,  to  use  conn- 
sd*s  description,  "though  perhaps  without 
malice  or  bad  faith  in  the  tortious  sense," 


^  Additional    finding    upon    the 
court. 
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was  repellant  of  a]n>eal  or  of  any  altematlve 
bat  aubmlsalon  with  its  consequences.  And 
we  think,  against  the  explicit  declaration  of 
the  contract  of  the  material  to  be  excavated 
and  its  price.    The  contract  provided,  in  re- 
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sponse  to  advertise^ments  and  in  fulfillment 
of  bids,  for  the  excavation  of  a  ship  channel 
20  and  21  feet  deep  and  that  "the  material 
to  be  removed  consists  of  day,  sand,  gravel, 
and  boulders,  all  in  unknown  proportions." 
To  these  explicit  provisions,  and  their  con- 
tractual force  we  may  add  the  Judgment  and 
conduct  of  Colonel  Poe,  the  first  engineer 
officer  in  charge  of  the  work.  He  realized 
Immediately  when  a  bed  of  limestone  rock 
was  encountered  it  was  not  the  material  stat- 
ed in  the  contract  and  without  hesitation 
entered  into  another  contract  concerning  it, 
and  at  a  price  of  significant  contrast — 18 
cents  per  cubic  yard,  scow  measure,  being  the 
price  of  the  first  contract,  $2.24  per  cubic 
yard  of  excavation,  bank  measure,  being  the 
price  of  the  second  contract. 

We  think  the  case  is  within  the  principle 
of  Hollerback  v.  United  States,  233  U.  S.  166, 
34  Sup.  Ct.  563,  68  L.  Ed.  898,  Christie  v. 
United  States,  237  U.  S.  234,  35  Sup.  Ct.  665, 
59  Ia  Ed.  933,  United  States  v.  Spearin,  248 
U.  S.  1.32,  39  Sup.  Ct.  59,  63  li.  Ed.  166,  and 
United  States  v.  Atlantic  Dredging  Oo.,  253  U. 
S.  1,  40  Sup.  Ct.  423,  64  L.  Ed.  735. 

We  concur,  therefore,  with  the  declaration 
of  the  Court  of  Claims  that  "the  right"  of 
the  appellees  "to  recover  the  price  for  the 
work  done  by  them  is  indisputable,"  includ- 
ing the  loss  to  them  while  waiting  for  the 
engineer  "to  locate  their  work." 

Judgment  affirmed. 

Mr.  Justice  DAY  and  Mr.  Justice  McRHY- 
NOLDS  took  no  part  in  the  decision. 


(26C  U.  8.  48) 

GALBRAITH  V.  VALLELY. 

(Argued  BCarch  18,  1921.     Decided  Aprfl  U, 

1921.) 

No.  234. 

BMkmptoy  ^s»288(3)»A88lgne6  for  oredltors, 
retaining  fees  and  disbursements.  Is  "adverse 
claimant,"  and  summary  proceedings  will  not 
llo. 

An  assignee  for  the  benefit  of  creditors, 
who  tamed  over  to  a  trustee  in  bankruptcy  the 
property  of  the  bankrupt  in  his  possession,  re- 
taining only  an  amount  claimed  by  him  for  fees 
and  disbursements,  was  an  "adverse  daimant" 
of  the  moneys  retained,  and  could  not  be  pro- 
ceeded against  summarily  in  the  bankruptcy 
court,  over  his  protest  duly  made,  but  was  en- 
titled to  have  his  claim  determined  in  a  judi- 
cial proceeding  suitable  to  that  purpose. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Adverse  Claim- 
ant. 1 


Writ  Of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Olr- 
cait 

Summary  proceeding  in  the  bankruptcy 
court  by  John  Vallely,  trustee  in  bankruptcy 
of  Conrad  C.  Reiswig,  bankrupt,  against  John 
P.  Galbraith.  An  order  of  the  District  Court 
(Vallely  v.  Galbraith,  253  Fed.  390),  reversing 
a  decision  of  the  referee,  was  affirmed  by  the 
Circuit  Court  of  Appeals  (261  Fed.  670),  and 
Galbraith  brings  certiorari.    Reversed. 

See,  also,  252  U.  S.  576,  40  Sup.  Ct  344, 

64  L.  Ed.  724. 
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*Mr.  Fred  B.  Dodge,  of  Minneapolis,  Minn.» 
for  petitioner. 

Francis  J.  Murphy,  of  Minot,  N.  D^  for 
respondent 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court. 

This  is  a  writ  of  certiorari  to  review  a 
decision  of  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  afiiirming  an  order  of  the 
District  Jndge  for  the  District  of  North 
Dakota  in  a  bankruptcy  proceeding.  The 
pertinent  facts  are:  On  August  15,  1917,  one 
Conrad  C.  Reiswig  executed  a  trust  deed  for 
the  benefit  of  his  creditors  to  John  P.  Gal- 
braith, assignee  and  the  petitioner  herein. 
The  assigned  stock  of  merchandise  was  sold. 
Various  proceedings  and  meetings  of  creditors 
were  had,  not  ne^^essary  to  recite.  On  De- 
cember 22, 1917,  upon  the  petition  of  creditors 
Reiswig  was  duly  adjudged  a  bankrupt,  and 
Vallely,  respondent  herein,  is  his  trustee  in 
bankruptcy.  Galbraith  appeared  in  the 
bankruptcy  proceedings  and  filed  an  account 
claiming  therein  the  right  to  retain  a  cer- 
tain sum  for  fees  and  disbursements  under 
the  assignment,  and  paid  over  to  the  trustee 
in  bankruptcy  the  other  moneys  which  ho 
had  acquired.  Thereupon  the  trustee  In 
bankruptcy  filed  a  petition  with  the  referee  in 
bankruptcy  asking,  in  a  summary  proceed- 
ing, for  an  order  upon  Galbraith  to  show 
cause  why  he  should  not  pay  over  the  sum 

of  $1,474.10,  retained  as  fees  and  ex^pensea 
as  trustee  under  the  assignment.  The  ref- 
eree in  bankruptcy  made  an  order  thnt 
Galbraith  forthwith  pay  over  that  sum  to  the- 
trustee  in  bankruptcy  or  show  cause  why  he- 
should  not  do  so.  Galbraith  appeared  and  set 
up  that  the  order  of  the  referee  in  the  sum- 
mary proceeding  was  without  authority  a» 
he  was  an  adverse  claimant  to  the  moneys 
referred  to  in  the  order,  and  that  the  court 
had  no  jurisdiction  in  a  summary  proceeding 
to  hear  and  determine  the  questions  involved. 
Without  waiving  objection,  and  subject  to 
the  right  of  Galbraith  to  assert  his  objection 
to  the  proceedings,  testimony  was  taken  con- 
cerning the  money  expended  and  retained  by 
the  assignee  prior  to  the  bankruptcy  proceed- 
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Ings,  for  administering^  the  estate.  Among 
other  things  it  was  stipulated  that  as  to  the 
particular  money  expended  by  the  assignee, 
he  was  an  adverse  claimant.  The  referee  de- 
livered an  opinion  passing  upon  the  amount 
of  expenditures  and  compensation,  but  held 
that  Galbraith  was  an  adverse  claimant  with- 
in the  rule  declared  by  this  court  in  Louis- 
ville Trust  Co.  V.  Comlngor,  184  U.  -S.  18, 
22  Sup.  Ct.  293.  46  L.  Ed.  413,  and  that, 
therefore,  the  bankruptcy  court  was  without 
Jurisdiction  to  proceed  In  a  summary  manner, 
and  discharged  the  order.  The  decision  of 
the  referee  was  reversed  by  the  District 
Judge.  253  Fed.  390.  The  Circuit  Court  of 
Appeals  nfflrmed  the  order  of  the  District 
Court,  2G1  Fed.  670.  and  the  case  Is  here 
upon  writ  of  certiorari. 

We  think  the  referee  was  right  in  holding 
that  the  case  was  governed  by  Louisville 
Trust  Co.  v.  Comlngor,  supra.  In  that  case 
a  general  assignment  for  the  benefit  of  credi- 
tors was  made  within  four  months  of  the 
bankruptcy  proceeding,  the  assignment  was 
therefore  an  act  of  bankruptcy.  A  receiver 
w*as  appointed  In  the  bankruptcy  court.  The 
assignee  turned  over  the  proceeds  of  sale  of 
the  property,  retaining  his  fees  as  assignee 
and  his  disbursements  to  counsel.  A  sum- 
mary proceeding  was  begun  In  the  District 
Court  ordering  the  assignee  to  show  cause 

♦why  he  should  not  pay  to  the  receiver  the 
amounts  retained.  This  order  was  made 
against  the  objection  of  the  assignee  that  the 
-court  had  no  authority  to  proceed  In  that 
manner.  This  court  held  that  the  assignee 
was  an  adverse  claimant  as  to  these  amounts, 
and  that  the  District  Court  was  without  Juris- 
■dlctlon  to  determine  the  controversy  In  a 
summary  proceeding.  This  ca^e  has  been 
repeatedly  cited  as  determinative  of  the 
law  and  practice  In  similar  cases.i 

The  Circuit  Court  of  Appeals  made  no 
reference  to  the  Comlngor  Case  and  held  the 
<?ase  was  ruled  by  Randolph  v.  Scruggs,  190 
U.  S.  533,  23  Sup.  Ct,  710,  47  L.  Ed.  1165; 
1nit  that  case  did  not  present  the  question 
here  Involved.  In  that  case  there  had  been 
an  assignment  prior  to  the  bankruptcy  pro- 
ceedings, and  the  question  presented  was 
whether  a  claim  for  professional  services 
rendered  in  the  course  of  a  general  assign- 
ment before  the  bankruptcy  was  entitled  to 
be  paid  as  a  preferential  claim  out  of  the 
estate  In  the  hands  of  the  trustee  in  bank- 

^  See  full  consideration  of  the  subject  by  the 
Circuit  Court  of  Appeals  of  the  Eighth  Circuit, 
Judges  Sanborn,  Van  Devanter,  and  Reed,  in  In  re 
Rathman,  183  Fed.  913,  106  C.  C.  A.  253;  Collier  on 
Bankruptcy  (11  th  Ed.)  525.  528.  and  cases  cited 
In  notes;  Black  on  Bankruptcy.  974;  2  Remington 
•on  Bankruptcy  (2d  Ed.)  |  1612;  1  Loveland  on 
Bankruptcy  Ud  Ed.)  129. 


mptcy  when  the  adjudication  of  bankruptcy 
had  been  made  within  four  months  after  the 
making  of  the  assignment,  and  the  assign- 
ment set  aside  as  in  contravention  of  the  bank- 
ruptcy law.  It  was  held  that  the  claim  for 
compensation  could  be  allowed  so  far  as  the 
services  were  shown  to  be  beneficial  to  the 
estate. 

In  Babbitt  v.  Dutcher,  216  U.  S.  102,  30 
Sup.  Ct.  372,  54  L.  Ed.  402,  17  Ann.  Cas.  969. 
also  cited  In  the  opinion  of  the  Circuit  Court 
of  Appeals,  it  was  held  that  books  and  rec- 
ords of  a  corporation,  upon  adjudication  in 
bankruptcy,  passed  to  the  trustee,  and  be- 
longed in  the  custody  of  the  bankruptcy 
court,  there  being  no  adverse  dalm  to  them. 

•BO 

Upon  that  state  of  facts  It  was  *held  that,  on 
a  rule  to  show  cause  the  court  could  proper- 
ly make  an  order  compelling  the  delivery  of 
the  books  to  the  trustee.  In  the  opinion  in 
that  case,  Louisville  Trust  Co.  v.  Comlngor, 
supra,  and  other  cases  are  cited  for  the  pur- 
pose of  showing  that  a  different  rule  would 
prevail  when  an  adverse  claimant  set  up  a 
right  to  be  heard  in  other  than  a  summary 
proceeding. 

It  may  be,  as  suggested  by  the  Circuit 
Court  of  Appeals,  that  a  summary  proceed- 
ing at  the  instance  of  the  trustee  would  af- 
ford a  more  speedy  and  econcnnlcal  adminis- 
tration of  the  estate  in  bankruptcy.  But  the 
right  to  recover  In  such  Instances,  only  In 
suits  of  the  ordinary  character,  with  the 
rights  and  remedies  Incident  thereto,  has  l>een 
consistently  maintained  by  this  court.  The 
principle  of  the  Comlngor  Case  has  never  been 
departed  from  in  this  court.  It  establishes 
the  right  of  an  assignee  for  the  benefit  of 
creditors,  to  the  extent  that  he  asserts  rights 
to  expenses  incurred  and  compensation  earn- 
ed under  an  assignment  in  good  faith  before 
the  bankruptcy  proceedings,  to  have  the 
merits  of  his  claim  determined  In  a  judicial 
proceeding  suitable  to  that  purpose,  and  not 
by  summary  proceedings  where  punishment 
for  contempt  is  the  means  of  enforcing  the 
order.  We  see  no  occasion  to  depart  from 
this  practice.  There  was  no  waiver  by  the 
assignee  of  his  rights  in  this  respect  He 
made  no  attempt  to  retain  the  body  of  the 
estate  as  against  the  trustee  in  bankruptcy. 
As  to  his  disbursements  and  compensation 
while  acting  as  assignee,  he  asserted  an  ad- 
verse claim.  Under  the  settled  rule  of  this 
court  he  could  not  be  proceeded  against  som- 
marily  for  such  disbursements  and  compen- 
sation over  his  protest  duly  made  against 
that  method  of  procedure. 

In  our  view  the  courts  below  erred  in  decid- 
ing otherwise,  and  the  order  of  the  Circuit 
Court  of  Appeals  la  accordingly 

Heversed* 
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V.  UNITED  STATES. 


(Argaed  March  21  and  22,  1821.    Decided 
April  11,  1021.) 

No.  242. 

f.  Indians  «=9l3»  Member  of  Omaha  Trlbo, 
born  tinoe  1893,  held  to  have  no  vested  con- 
tractual right  to  allotment  under  treaties  and 
statutes. 

Under  the  treaties  of  March  16,  1864,  and 
March  6,  1865,  with  the  Omaha  Tribe  whereby 
certain  lands  were  ceded  to  the  United  States 
and  others  were  to  be  allotted  in  severalty,  and 
Act  Aug.  7,  1882,  and  Act  March  3,  1883,  pro- 
viding for  allotments  to  Indians  then  living  or 
thereafter  bom  during  a  trust  period  of  25 
years,  an  Indian  born  subsequent  to  the  passage 
of  the  last-mentioned  act  had  no  vested  con- 
tractual right  to  an  allotment,  preventing  Con- 
gress from  making  a  diflferent  disposition  of  the 
unallotted  lands. 


2.  Indians  ^=9l3«Dlscretlon  of  Secretary  as  to 
allotment  of  sale  of  lands  held  exercised 
against  applicant  by  denial  of  allotment. 

If  under  Act  May  11,  1912,  providing  for 
the  snrvey  and  sale  of  unallotted  lands  on  the 
Omaha  Indian  Reservation,  the  Secretary  of 
the  Interior  had  a  discretion  as  to  allotting 
lands  to  an  Indian  bom  subsequent  to  passage 
of  Act  Aug.  7,  1882,  and  Act  March  3,  1883, 
such  discretion  was  exercised  against  the  In- 
dian by  denying  his  right  to  an  aUotment. 

3.  Indians  ^=s>  13— Statutes  requiring  future  al- 
lotments held  ropealed  by  statute  for  survey 
and  sale  of  unallotted  lands. 

Act  May  11,  1912,  providing  for  the  survey 
and  sale  of  unallotted  lands  on  the  Omaha  In- 
dian Reservation,  supersedes  Act  Aug.  7,  1882, 
and  Act  March  3,  1883,  so  far  as  they  pro- 
vided for  the  allotment  of  such  unallotted  lands 
to  Indians  subsequently  bom,  though  it  contains 
no  repealing  words. 

4.  Appeal  and  error  «=»  1 20 1  (6)— After  revers- 
al It  was  within  power  of  courts  to  permit 
new  defense  to  be  relied  on. 

In  a  suit  to  establish  the  right  of  an  Omaha 
Indian  to  an  allotment  of  lands,  it  was  within 
the  power  of  the  District  Court  and  the  Circuit 
Court  of  Appeals,  after  reversal  of  a  judgment 
on  a  trial  on  which  the  government  relied  on 
a  particular  statute  as  a  defense,  to  permit  it 
to  abandon  such  defense  and  set  up  a  later  stat- 
ute as  a  defense. 


Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Clrcalt 

Suit  by  Hiram  Chase,  Jr.,  a  minor,  by  his 
next  friend,  Hiram  Chase,  against  the  United 
States.  A  decree  dismissing  the  bill  was  af- 
firmed by  the  Circuit  Court  of  Appeals  (261 
Fed.  833),  and  plaintiff  appeals.    Affirmed. 

•a 
•Mr.  John  Lee  Webster,  of  Omaha,  Neb. 
(Mr.  Hiram  Chase,  of  Pender,  Neb.,  of  coun- 
sel), for  appellant. 


•Messrs.  Asst  Atty.  Gen.  Gamett  and  H.  L. 
Underwood,  Sp.  Asst.  Atty.  Gen.,  of  Wash- 
ington, D.  C,  for  the  United  States. 

Mr.  O.  C.  Anderson,  of  West  Point,  Neb, 
(Mr.  Charles  J.  Kappler,  of  Washington,  D. 
C.,  of  counsel),  for  Omaha  Tribe  of  Indians, 
by  special  leave. 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Suit  to  adjudge  Hiram  Chase,  Jr.,  a  mem- 
ber of  the  Omaha  Tribe  of  Indians  and  to 
have  a  right  to  select  80  acres  for  an  allot- 
ment out  of  the  lands  of  the  Omaha  Reserva- 
tion, the  selection  having  been  denied  by  the 
Secretary  of  the  Interior. 

The  right  of  selection  depends  upon  the 
effect  of  certain  treaties  between  the  Omaha 
Tribe  and  the  United  States  and  certain  acta 
of  Congress. 

The  treaties  were  made  in  1864  and  1865 
(10  Stat  1043 ;  14  Stat.  667),  and  by  them  the 
Indians  ceded  certain  lands  to  the  United 
States  and  certain  other  lands  were  retained 
constituting  the  reservation  with  which  this 
suit  is  concerned  and  of  which  the  lands 
sought  to  be  allotted  are  a  part 
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•It  was  expressed  in  the  treaty  of  1865  to 
be  the  desire  of  the  Indians  to  abolish  the 
tenure  in  conmion  by  which  they  held  their 
lands  and  to  acquire  tracts  in  severalty  of 
160  acres  to  heads  of  families  and  40  acres 
to  each  male  person  of  18  years  and  up- 
wards; and  it  was  provided  that  the  whole 
of  the  lands  so  assigned  or  unassigned  should 
constitute  and  be  known  as  the  Omaha  Res- 
ervation. 

The  assignments  were  to  be  approved  by 
the  Secretary  of  the  Interior,  be  evidenced  by 
certificates,  and  be  final  and  conclusive. 

In  execution  of  the  purposes  of  the  treaty 
Congress  passed  an  act  in  1882  (22  Stat  341) 
by  which  the  Secretary  was  authorized  to 
allot  the  portion  of  the  reservation  lying  east 
of  the  Sioux  City  &  Nebraska  Railroad  in 
severalty  to  a  head  of  a  family  a  quarter  sec- 
tion (160  acres),  to  each  single  person  over  18 
one-eighth  of  a  section,  to  each  orphan  child 
under  18  one-eighth  of  a  section,  and  to  each 
other  person  under  that  age  one-sixteenth  of 
a  section.  The  issue  of  patents  was  provided 
for,  the  lands  to  be  held  in  trust  for  25  years 
for  the  sole  use  and  benefit  of  the  respective 
allottees;  and  it  was  provided  that  the  res- 
idue of  the  lands  should  be  patented  to  the 
tribe,  but  held  in  trust  for  25  years,  then  to 
be  conveyed  in  fee  discharged  of  the  trust 
From  these  lands,  however,  it  was  provided 
the  allotments  should  be  made  and  patented 
to  each  Omaha  child  who  might  be  bom  prior 
to  the  expiration  of  the  25-year  trust  period. 

Under  the  act  and  prior  to  July  11,  1884^ 
allotments  were  made  to  954  members  of  tlia 
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trlb^  and  patents  Issued  therefor.  No  patent 
was  lissued  to  the  tribe  as  provided. 

By  the  Indian  Appropriation  Act  passed 
March  8,  1893  (27  Stat.  630),  and  expressing 
itself  to  be  an  amendment  to  the  act 'of  1882, 
the  Secretary  of  the  Interior  was  authorized 
with  ctrnsent  of  the  Indian  tribe  to  allot  in 
several /y — 

*****   to  each  Indlao  woman  and  child  of  said 
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tribe  Uifd  since  allotments  of  land  were  *made 
in  severalty  to  the  members  thereof  under  the 
provisions  of  said  act  [1882],  and  now  living, 
one-e.gbth  of  a  section  of  the  residue  lands  held 
by  tUat  tribe  in  common,  instead  of  one-six- 
teen'Ji  of  a  section,  as  therein  provided,  and  to 
allot  in  severalty  to  each  allottee  under  said  act, 
now  living,  who  received  only  one-sixteenth  of 
a  section  thereunder,  an  additional  one-six- 
teenth of  a  section  of  such  residue  lands. 
«    •    #  •* 

Hiram  Chase  was  not  bom  until  after  thp 
act  of  1893  was  passed,  and  the  question  is 
whether  he  Is  entitled  to  an  allotment  under 
it.  The  government  contends  to  the  negative, 
basing  the  contention  upon  an  act  passed 
May  11.  1912  (37  Stat.  Ill),  which,  it  is  the 
further  contention,  repealed  the  act  of  1S93, 
and  cut  off  the  right  of  allotment. 

The  District  Court  yielded  to  the  conten- 
tion and  dismissed  the  bill,  and  its  decree 
was  affirmed  by  the  Circuit  Court  of  Appeals. 
261  Fed.  833. 

Against  this  action  of  the  courts  appellant 
asserts  error,  and  insists  that  it  and  the  con- 
tention of  the  government  are  based  on  an 
underestimate  of  his  rights  and  upon  a 
wrong  construction  of  the  act  of  1893. 

[1]  First,  as  to  his  rights.  The  contention 
is  that  appellant  had  a  vested  right  to  an  al- 
lotment "under  the  treaties  and  acts  of  Con- 
gress as  they  existed  at  the  time  when"  the 
allotment  was  "selected  and  claimed,*'  and 
this  whether  the  act  of  1912  repealled  the  act 
of  1893,  or  was  subordinate  to  or  comple- 
mentary of  its  provisions.  In  support  of  the 
contention  appellant  recites  the  various  pro- 
visions of  the  treaty  of  1865  and  the  acts  of 
1882  and  1893,  and  insists  that  they  are  clear 
and  direct  investments  of  irrevocable  rights 
in  pursuance  of  "a  contractual  obligation 
based  upon  ample  consideration."  In  specifi- 
cation the  treaty  of  1854  is  adduced  as  hav- 
ing "ceded  to  the  United  States  a  portion  of 
the  reservation  described  in  article  I*'  and 
"by  article  VI  individual  Indians  were  to  re- 
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ceive  allot*ments  of  land."  This  purpose,  is 
the  further  contention,  was  executed  by  the 
treaty. of  1865  by  which  the  Indians  "did 
cede,  sell,  and  convey  to  the  United  States" 
a  part  of  their  reservation,  and  among  other 
provisions  there  was  one,  expressed  in  ar- 
ticle IV  of  the  treaty,  for  allotments  to  be 
**for  the  exclusive  use  •  ♦  •  of  them- 
selves [the  Indians]  their  heirs  and  descend- 
snts." 


Of  the  obligations  thus  incurred,  it  is  the 
insistence,  section  8  of  the  act  of  1882  was 
the  fulfillment,  and  at  the  expiration  of  the 
trust  period  the  reservation  (residue)  was  to 
be  conveyed  to  the  tribe  "in  fee  discharged 
of  the  trust  and  free  of  all  charges  or  in- 
cumbrances whatsoever"  and  that,  therefore, 
the  act  of  1912  which  directed  the  sale  of  the 
unallotted  lands  of  the  reservation  was  in 
contravention  of  the  treaties  and  the  rights 
to  allotments  thereunder  and  under  the  acts 
of  Congress  of  1882  and  1893,  supra. 

The  contention  is  one  that  has  often  been 
made  in  this  court  and  rejected  as  often  as 
made.  Gritts  v.  Fisher,  224  U.  S.  640,  32  Sup. 
Ct.  580,  56  L.  Ed.  928 ;  Choate  v.  Trapp,  224 
U.  S.  665,  32  Sup.  Ct.  565,  56  L.  Ed.  941; 
Cherokee  Nation  v.  Hitchcock,  187  U.  S.  294. 
23  Sup.  Ct,  115,  47  L.  Ed.  183,  In  those  cases 
the  relation  of  the  individual  Indian  to  the 
tribal  property  is  explained,  and  also  the 
power  of  Congress  over  that  property  and  the 
tribes.  In  the  recent  case  of  United  States 
V.  Chase,  245  U.  S.  89,  38  Sup.  Ct.  24,  62  L. 
Ed.  1G8,  we  had  occasion  to  consider  the 
reservation  here  Involved  and  the  effect  of 
article  IV  of  the  treaty  of  1865  relied  on  by 
the  appellant,  and  decided  that  its  purpose 
was  to  do  no  "more  than  individualize  the 
existing  tribal  right  of  occupancy,"  and  that 
it  left  ''the  fee  in  the  United  States"  and 
left  "the  United  States  and  the  tribe  free  to 
take  such  measures  for  the  ultimate  and  per- 
manent disposal  of  the  lands,  including  the 
fee,  as  might  become  essential  or  appropriate 
in  view  of  changing  conditions,  the  welfare 
of  the  Indians  and  the  public  interests." 

The  case  dealt  with  assignments  under  ar- 
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tide  IV,  but  its  principle  necessarily  applies 
to  a  mere  right  under  the  act  of  18S2.  Lone 
Wolf  V.  Hitchcock,  187  U.  S.  557,  23  Sup.  Ct 
216,  47  L.  Ed.  299 ;  Slzemore  v.  Brady,  235  U. 
S.  441,  35  Sup.  Ct  135,  59  L.  Ed.  308 ;  Chero- 
kee Intermarriage  Cases,  203  U.  S.  76,  27  Sup. 
Ct  29,  51  L.  Ed.  96 ;  Wallace  y.  Adams,  204 
U.  S.  415.  27  Sup.  Ct  363.  51  L.  Ed.  547; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
19  Sup.  Ct.  722,  43  L.  Ed.  1041. 

[2,  3]  The  next  contention  of  appellant  is 
that  he  acquired  a  vested  right  under  the 
acts  of  1882  and  1893,  assuming  the  latter  act 
did  not  repeal  the  other,  and  we  are  brought 
to  the  act  of  1912.  By  the  act  the  Secre- 
tary is — 

"authorized  to  cause  to  be  surveyed,  if  neces- 
sary, and  appraised,  in  such  manner  as  he  may 
direct,  in  tracts  of  40  acres  each,  or  as  nearly 
as  to  the  Secretary  may  seem  practicable,  and. 
after  such  survey  and  appraisement,  to  sell  and 
convey,  in  quantities  not  to  exceed  160  acres 
to  any  one  purchaser,  all  the  unallotted  lands 
on  the  Omaha  Indian  Reservation,  in  the  state 
of  Nebraska,  except  such  tracts  as  are  herein- 
after specifically  reserved:  Provided,  that  the 
said  land  shall  be  sold  to  the  highest  bidder 
under  such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  but  no  part  of  said  land 
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■hall  be  sold  at  lesa  than  the  appraised  value 
thereof.    •    •    •- 

There  is  provision  for  the  reservation  from 
sale  of  certain  tracts  with  which  this  case 
is  not  otherwise  concerned  except  as  it 
shows  complete  delegation  of  administration 
to  the  Secretary.  Appellant's  contention  is 
that  the  act  is  neither  directory  nor  manda- 
tory ;  it  is  permissive  only  and  has  been,  it  is 
said,  so  construed  by  the  Secretary.  There 
are  cases,  however,  that  decide  that  an  offi- 
cer "authorized"  is  an  officer  commanded  in 
a  matter  of  public  concern.^  Besides,  there 
are  words  of  direction  in  the  act  and  they 
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are  necessary  to  its  purposes.  But  if  it  *may 
be  assumed  there  is  a  discretion  in  the  Secre- 
tary he  has  exercised  it  against  the  appel- 
lant by  denying  his  right  to  an  allotment, 
presumably  in  reservation  of  the  land  for 
sale  as  provided  in  the  act  And  a  sale  is 
provided  for — a  sale  of  the  unallotted  lands 
mentioned  in  section  8  of  the  act  of  1882,  and 
all  of  them.  We  agree,  therefore,  with  the 
Circuit  Ck>urt  of  Appeals  that  it  (the  act  of 
1912)  "covers  so  completely  the  subject  of  the 
disposition"  of  those  lands  "that  it  must  be 
held  to  have  repealed  that  portion  of  the 
act  of  1882  which  authorized  allotments  to 
Omaha  children  during  the  trust  period." 
And,  again  quoting  the  Ck>urt  of  Appeals: 

•*The  Secretary  of  the  Interior,  of  course, 
could  not  allot  the  unallotted  lands  under  the 
act  of  1882,  and  also  sell  them  under  the  act 
of  1912;  nor  could  he  allot  the  unallotted  lands 
and  at  the  same  time  make  the  reservations 
which  he  is  commanded  to  malce  by  section  2 
of  the  latter  act.  It  is  so  plain  that  both  acts 
cannot  be  carried  out  that  it  is  unnecessary  to 
discuss  that  question." 

It  supersedes,  therefore,  that  act  though 
it  contains  no  repealing  words.  United 
States  V.  Tynen,  11  Wall.  88,  20  L.  Ed. 
153 ;  King  v.  Cornell,  106  U.  S.  395,  1  Sup. 
Ct.  312,  27  L.  Ed.  60;  Paquete  Habana,  175 
U.  S.  677,  685,  20  Sup.  Ct.  290,  44  L.  Ed.  320. 

[4]  This  appeal  is  a  review  of  the  sec- 
ond trial  of  the  case.  In  the  first  trial  the 
District  Court  on  motion  of  the  United 
States  dismissed  the  bill.  Upon  appeal  the 
Circuit  Court  of  Appeals  reversed  the  Dis- 
trict Court  and  remanded  the  case  to  that 
court  "with  instructions  to  permit  the  de- 
fendant (United  States)  to  answer,  if  so  ad- 
vised."   238  Fed.  894,  152  C.  O.  A.  28. 

Upon  the  return  of  the  case  the  United 
States  set  up  as  a  defense  the  act  of  1912 
presenting  the  questions  here  involved. 

Appellant  contends  that  the  United  States — 

*■  Anne  Arundel  County  Com'rs  y.  Duckett,  20  Md. 
468,  83  Am.  Dec.  557 ;  Flynn  v.  Canton  Co.,  40  Md. 
312,  819,  17  Am.  Rep.  603 ;  Magaha  v.  City  of  Ha- 
gerstown,  95  Md.  62.  61  Atl.  832.  93  Am.  St.  Rep. 
817:  Rankin  v.  Buckman.  9  Or.  263,  262;  Super- 
visors V.  United  States.  4  Wall.  435,  18  L.  Ed.  419 ; 
State  of  Maryland  v.  Miller,  194  Fed.  775,  U4  C.  C. 
A.  495;  United  States  v.  Cornell  StMunboat  Co., 
IS7  Ped.  455,  69  C.  a  A.  608. 


"having  relied  at  the  first  trial  upon  the  single 
proposition  that  the  Act  of  1893  repealed  the 
Act  of  1882  and  thereby  cat  ofF  the  right  of 
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these  Indian  daimants  to  allotments,  and  *hav- 
ing  failed  in  that  defense,  cannot,  upon  the 
second  trial,  abandon  that  defense  and  insist 
that  the  Act  of  May  11,  1912,  repealed  the  Act 
of  1882." 

The  proposition  has  a  relevant  and  conclu- 
sive application  when  a  judgment  of  a  for- 
mer action  is  pleaded  but  limited  application 
when  urged  in  the  same  suit,  it  expresses  a 
practice  only  and  useful  as  such,  but  not  a 
limitation  of  power.  Messinger  v.  Anderson, 
225  U.  S.  436,  32  Sup.  Ct.  739,  56  L.  Ed.  1152. 

The  District  Court  and  the  Circuit  Court 
of  Appeals  having  the  power  and  exercising 
it  entertained  the  defense  of  the  act  of  1912, 
estimated  it  and  decided  it  conclusive  against 
appellant's  right  to  an  allotment  As  we 
have  seen  there  was  no  error  In  that  ruling, 
and  the  decree  of  the  Circuit  Court  of  Ap- 
peals is 

Affirmed. 

(286  n.  8.  10) 
QILPIN  V.  UNITED  STATES. 

(Argued  March  21  and  22,  1921.    Decided 
April  11,  1921.) 

No.  243. 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Suit  by  Mary  Gilpin,  a  minor,  by  her  next 
friend,  Samuel  Gilpin,  against  the  United 
States.  A  decree  for  defendant  was  affirmed 
by  the  Circuit  Court  of  Appeals  (261  Fed. 
841),  and  plaintifl  appeals.    A^BSrmed. 

Mr.  John  Lee  Webster,  of  Omaha,  Neb.  (Mr. 
Hiram  Chase,  of  Pender,  Neb.,  of  counsel),  for 
appellants. 

Messrs.  Asst.  Atty.  Gen.  Gamett  and  H.  L. 
Underwood,  Sp.  Asst.  Atty.  Gen.,  of  Washing- 
ton, D.  C,  for  the  United  States. 
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*Mr.  O.  C.  Anderson,  of  West  Point,  Neb. 
(Mr.  Charles  J.  Kappler,  of  Washington,  D.  C, 
of  counsel),  for  Omaha  Tribe  of  Indians,  by 
special  leave. 

Mr.  Justice  McKENNA  delivered  the  opinion 
of  the  Court 

This  case  was  argued  and  submitted  with  the 
Chase  Case  (No.  242)  256  U.  S.  1,  41  Sup. 
Ct  417,  65  L.  Ed.  — .  It  is  a  suit  by  Mary 
Gilpin,  by  her  next  friend,  to  have  adjudged  to 
her  a  right  to  an  allotment  of  lands  in  the  Oma- 
ha Reservation,  she  being  an  Omaha  Indian. 
The  right  is  based  on  the  same  treaties  and 
acts  of  (Congress  as  those  passed  upon  in  the 
Chase  Case,  and  the  effect  of  the  Act  of  May 
11,  1912  (37  SUt  111)  repealing  the  acts-- 
that  of  18S2  and  that  of  1893. 

The  decree  of  the  District  Court  was  adverse 
to  her  right  and  this  decree  was  affirmed  by  the 
Circuit  Court  of  Appeals.    261  Fed.  841.      - 

For  the  reasons  stated  in  the  opinion  in  the 
Chase  Case,  the  decree  of  the  Circuit  Court 
of  Appeals  is 

Affirmed. 
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(SM  U.  fl.  TO) 
8TATE  OF  OKLAHOMA  v.  STATE  OP 
TEXAS  (UNITED  STATES, 
Intervener). 

(Argued  Dec.  14  and  15.  1920.    Decided 
April  11,  1021.) 

No.  23,  Original. 

1.  Judgment  ^=9717  — Decision  of  question  In 
Issue  is  conclusive  In  subsequent  suit  between 
same  parties  on  different  cause. 

A  question  of  fact  or  law,  put  in  issue  and 
determined  by  a  court  of  competent  Jurisdic- 
tion as  a  ground  of  recovery  or  defense  in  a 
suit  or  action  between  parties  sui  juris,  la  con- 
clusively settled  by  the  final  judgment  or  de- 
cree therein,  so  that  it  cannot  be  further  liti- 
gated in  a  subsequent  suit  between  the  same 
parties  or  their  privies,  whether  the  second  suit 
be  for  the  same  or  a  different  cause  of  action. 

2.  Courts  ^s»379— Supreme  Court  has  original 
Jurisdiction  of  suit  by  United  States  to  estab- 
lish state  boundary. 

The  United  States  Supreme  Ck>urt  bad  ju- 
Hwdiction  over  the  subject-matter  of  an  orig- 
inal suit  by  the  United  States  against  Texas  to 
determine  the  boundary  between  the  state  and 
the  territory  of  Oklahoma  and  had  jurisdiction 
over  the  parties,  where  the  suit  was  brought  in 
behalf  of  the  United  States  pursuant  to  Act  of 
May  2,  1890,  §  25,  and  both  parties  filed  plead- 
ings, introduced  evidence,  and  participated  in 
the  hearing. 

3.  Judgment  ^=^702  —  State  is  in  privity  with 
United  States  as  to  boundary  question  de- 
cided before  statehood. 

The  State  of  Oklahoma,  which  has  succeed- 
ed to  the  governmental  jurisdiction  formerly 
held  by  the  United  States  over  the  territory 
from  which  the  state  was  formed,  is  in  privity 
with  the  United  States  with  respect  to  such  ter- 
ritory, so  that  a  decree  in  a  former  suit  be- 
tween the  United  States  and  Texas  regarding 
the  boundary  of  the  territory  is  binding  on  both 
states  in  a  subsequent  suit  between  them. 

4.  Judgment  ^=9526— Questions  deoided  in  for- 
mer suit  determined  from  record  and  pro- 
ceedings therein. 

The  questions  involved  and  determined  in 
a  former  suit  between  the  same  parties  or  their 
privies  are  to  be  determined  by  an  examination 
of  the  record  and  proceedings  therein,  includ- 
ing the  pleadings,  the  evidence  submitted,  the 
respective  contentions  of  the  parties,  and  the 
findings  and  opinion  of  the  court,  where  there 
is  no  suggestion  it  is  a  proper  case  for  resort 
to  extrinsic  evidence. 

5.  Judgment  ^=>7 1 9— Pleadings  in  former  suit 
held  to  have  raised  issue  of  boundary  loca- 
tion. 

Bill  in  a  former  suit  between  the  United 
States  and  the  state  of  Texas,  primarily  to  de- 
termine the  ownership  of  a  tract  between  two 
forks  of  the  Red  river,  where  that  river  formed 
part  of  the  boundary  line,  but  which  recited  the 
article  of  the  treaty  between  the  United  States 
and  Spain,  defining  the  bouodary  line,  and  con- 
cluded with  a  prayer  that  the  state  of  Texas 
be  made  a  defendant  thereto  for  the  purpose 


of  determining  and  settling  the  tme  Iwimdarf 
line  between  the  United  States  and  the  state 
of  Texas  and  of  determining  which  fork  of  tbe 
Red  river  constitutes  the  true  boundary  line, 
raised  the  issue  of  the  location  of  the  bound- 
ary line  as  the  south  bank  of  the  stream  under 
the  treaty,  as  well  as  the  issue  of  which  fork 
formed  the  boundary. 

6.  States  <&=:>13  —  Statute  authorizing  silt  by 
United  States  to  determine  title  to  tract  held 
not  to  prevent  government  from  raising  issoo 
as  to  state  boundary  location. 

Act  May  2,  1890,  §  25,  authorizing  suit  by 
the  United  States  against  the  state  of  Texas  to 
determine  the  title  to  the  tract  lying  beween 
the  north  and  south  forks  of  the  Red  river,  did 
not  prevent  the  United  States  from  asiung  in 
that  suit  to  have  determined  the  true  boundary 
line  of  the  tract  so  pointed  out. 

7.  States  ^=9l3— Deoree  In  former  suit  held  te 
have  decided  looation  of  state  boundary. 

Where  the  record  in  a  former  suit  between 
the  United  States  and  the  state  of  Texas  and 
the  proceedings  therein  showed  that  the  treaty 
fixing  the  boundary  between  Texas  and  the 
United  States  at  the  south  bank  of  the  Red  riv- 
er, and  the  correspondence  showing  a  contro- 
versy as  to  whether  the  boundary  should  be 
the  main  channel  or  the  south  bank,  in  which 
the  United  States  prevailed,  were  introduced 
in  evidence  and  referred  to  in  the  briefs  of  both 
parties,  and  that  the  question  was  discussed  in 
the  opinion  of  the  court  and  made  the  subject 
of  a  finding,  which  was  carried  into  the  decree, 
that  the  line  along  the  south  bank  of  the  Red 
river  was  the  boundary,  the  decree  is  conclusive 
as  to  the  exact  location  of  the  boundary  in  the 
subsequent  suit  between  the  same  parties  or 
their  privies. 

On  Bill  to  Settle  Boundary  Line,  Etc. 

Original  suit  by  the  State  of  Oklahonia 
against  the  State  of  Texas  to  determine  the 
location  of  a  boundary  line,  in  which  the 
United  States  intervened,  claiming  an  in- 
terest as  trustee  of  Indian  allottees,  and  seek- 
ing the  same  relief.  Decree  rendered,  locat- 
ing the  boundary  line  as  claimed  by  coon- 
plainant  and  intervener. 

See,  also,  41  Sup.  Ct  319. 

•Tl 

*Mr.  Leslie  O.  Garuett,  of  Washhigton,  D. 
<X,  for  the  United  States. 

^Messrs.  CX  M.  Cureton,  of  Austin*  Tex.^ 
and  Thomas  Watt  Gregory,  of  Washington, 
D.  C.,  for  State  of  Texas. 
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*  Messrs.  Joseph  Weldon  Bailey,  of  Austin, 
Tex.,  and  A.  H.  Carrigan,  of  Wichita  Falls. 
Tex.,  for  landowners. 

Mr.  S.  P.  Freeling,  of  Oklahoma  City.  OkU 
for  State  of  Oklahoma. 

Mr.  JusUce  PITNEY  delivered  the  opin- 
ion of  the  Court 

This  is  a  suit  in  equity  in  our  original 
Jurisdiction,  brought  by  the  state  of  Okla- 
homa against  the  state  of  Texas,  to  establish 
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the  trae  bomulaiT  line  between  those  states 
where  it  follows  the  course  of  the  Bed  riy«r 
from  the  100th  degree  of  west  longitude  to 
the  easterly  boundary  of  Oklahoma.  The 
bill  avers  that  by  the  third  article  ot  a 
treaty  concluded  February  22,  1810,  and  rat- 
ified and  proclaimed  February  22,  1821  (8 
Stat  252),  between  the  United  States  of 
America  and  the  King  of  Spain,  who  had  sov- 
ereignty over  tlie  territory  now  known  as 
Texas,  but  then  a  part  of  Mexico,  the  bound- 
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ary  line  •between  the  two  countries  where 
formed  by  the  Red  river  was  established  as 
following  the  south  bank  of  that  stream; 
that  after  Mexico  had  become  independent, 
and  on  January  12,  1828,  a  treaty  was  con- 
cluded, and  on  April  5,  1832,  ratified  and 
proclaimed,  between  the  United  States  of 
America  and  the  United  Mexican  States  by 
which  the  validity  of  the  Treaty  of  1810  was 
confirmed  (8  Stat.  372);  that  in  the  year  1837 
Texas  was  recognized  as  an  independent  re- 
public, no  longer  under  the  power  and  Juris- 
diction of  Mexico,  and  on  April  25,  1838,  a 
treaty  was  concluded,  and  in  the  same  year 
ratified  and  proclaimed,  between  the  United 
States  and  the  Republic  of  Texas,  by  which 
the  boundary  as  thus  established  was  accept- 
ed by  that  Republic  as  binding  (8  Stat  511) ; 
and  that  under  joint  resolutions  of  Ck)ngress 
dated  respectively  March  1  and  December 
20,  1845  (5  Stat  707 ;  0  Stat  108),  Texas  was 
admitted  Into  the  Union  as  a  state,  with  "the 
territory  properly  included  within  and  right- 
fully belonging  to  the  Republic  of  Texas." 
That  by  act  of  Congress  approved  May  2, 
1800,  a  temporary  government  was  provided 
for  a  part  of  the  territory  adjoining  said 
boundary  on  the  north,  now  comprised  in  the 
state  of  Oklahoma,  under  the  name  of  the 
territory  of  Oklahoma  (chapter  182,  26  Stat 
81),  and  that  by  section  20  (page  03)  the  re- 
maining part  was  designated  as  the  Indian 
Territory;  but  that  by  section  25  (page  02), 
In  view  of  the  existence  of  a  controversy  be- 
tween the  United  States  and  the  state  of 
Texas  as  to  the  ownership  of  what  was 
known  as  Greer  county,  described  as  "the 
tract  of  land  lying  between  the  North  and 
South  forks  of  the  Red  river  where  the  In- 
dian Territory  and  the  state  of  Texas  ad- 
join, east  of  the  one  hundredth  degree  of 
longitude,"  it  was  provided  that  the  act 
should  not  apply  to  that  county  until  the  title 
thereto  had  been  adjudicated  and  determined 
to  be  in  the  United  States;  and,  in  order  to 
provide  for  a  speedy  and  final  judicial  deter- 
mination of  the  controversy,   the  Attorney 
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Qeneral  *was  authorized  and  directed  to  com- 
mence in  the  name  and  behalf  of  the  United 
States  and  prosecute  to  a  final  determination 
a  suit  in  equity  in  this  court  against  the 
state  of  Texas ;  that  accordingly,  at  the  Octo- 
ber term,  1805  (1800),  the  Attorney  General 
of  the  United  States  filed  in  this  court  an 
original  bill  against  the  state  of  Texas  to  de- 
termine   whether   the    territory    embraced 


within  the  then  county  of  Greer  was  in  the 
state  of  Texas  or  within  the  territory  and 
exclusive  jurisdiction  of  the  United  States; 
that  after  a  full  hearing  of  said  cause  this 
court  found,  decided,  and  decreed  that  the 
territory  east  of  the  100th  meridian  of  longi- 
tude, west  and  south  of  the  river  now  known 
as  the  North  fork  of  Red  river,  and  north  of 
a  line  following  westward,  as  prescribed  by 
the  Treaty  of  1810,  the  course,  and  along  the 
south  bank,  both  of  Red  river  and  of  the 
river  now  known  as  the  Prairie  Dog  Town 
fork  or  South  fork  of  Red  river  until  such 
line  meets  the  100th  meridian  of  longitude, 
constitutes  no  part  of  the  territory  properly 
Included  within  or  rightfully  belonging  to 
Texas  at  the  time  of  the  admission  of  that 
state  into  the  Union,  and  was  not  within  the 
limits  nor  under  the  jurisdiction  of  that 
state,  but  was  subject  to  the  exclusive  juris- 
diction of  the  United  States  of  America  (162 
U.  S.  1,  00,  01, 16  Sup.  Ct  725,  40  L.  Ed.  867). 
and  that  afterwards,  under  act  of  Ck)ngres8 
approved  June  16,  1006  (chapter  3335,  34 
Stat  267),  the  inhabitants  of  the  area  con- 
stituting the  territory  of  Oklahoma  (includ- 
ing said  Greer  county)  and  the  Indian  Terri- 
tory were  admitted  into  the  Union  as  the 
state  of  Oklahoma. 

The  state  of  Texas  appeared  in  the  pres- 
ent suit,  and  filed  an  answer,  denying  that 
the  Treaty  of  1810  fixed  the  boundary  at  the 
South  bank  of  the  Red  river;  asserting,  on 
the  contrary,  that  the  treaty,  by  its  legal 
meaning  and  effect,  fixed  it  in  the  middle  of 
the  main  channel  of  that  river;  denying  that 
the  effect  of  the  decree  in  the  case  of  United 
States  y.  Texas  was  to  determine  that  the 
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south  *bank  of  Red  river,  or  of  the  Prairie 
Dog  Town  fork  or  South  fork  of  that  river, 
constituted  the  boundary  between  the  United 
States  and  Texas  at  any  point;  and  setting 
up  a  counterclaim  and  other  matters  not  nec- 
essary to  be  here  repeated. 

The  United  States,  by  leave  of  the  court. 
Intervened,  and  by  its  petition  of  interven- 
tion set  up  an  interest  as  trustee  of  Indian 
allottees  with  respect  to  certain  portions  of 
the  bed  of  the  Red  river  and  as  owner  in  its 
own  right  of  a  large  part  of  the  bed  and  of 
numerous  islands  therein ;  and  supported  the 
contentions  of  the  state  of  Oklahoma  as  to 
the  location  of  the  boundary  line  by  the 
true  construction  of  the  Treaty  of  1810  and 
as  to  the  effect  of  the  final  decree  in  United 
States  V.  Texas. 

At  the  same  time  it  was  brought  to  the  at- 
tention of  the  court  that  because  of  the  re- 
cent discovery  and  development  of  oil  and 
gas  deposits  in  the  bed  of  the  river  adjacent 
to  Wichita  county,  Tex.,  serious  conflicts  had 
arisen  between  parties  claiming  title  from 
the  state  of  Texas  and  others  claiming  title 
from  the  state  of  Oklahoma  or  under  the 
mineral  laws  of  the  United  States;  and  that 
there  was  danger  of  the  exhaustion  of  the 
deposits  of  oil  and  gas  pending  the  deter- 
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mlnatioii  of  tbe  questioiiB  at  issue  between 
the  parties  to  tbe  cause,  and  danger  of  armed 
conflict  between  rlyal  clainuCnts  under  tbem; 
and  thereupon,  on  motion  of  the  United 
States,  concurred  in  by  the  state  of  Okla- 
homa and  consented  to  by  the  state  of  Tex- 
as, as  to  lands  claimed  in  its  proprietary  ca- 
pacity, we  appointed  a  receiver  to  take  pos- 
session of  that  part  of  the  river  bed  lying  be- 
tween mid-channel  and  the  south  bank,  and 
within  the  disputed  oil  field. 

Pending  the  receivership,  by  order  of  June 
7,  1020,  made  pursuant  to  the  suggestion  of 
the  parties,  we  set  the  cause  down  for  hear- 
ing at  the  present  term  upon  two  questions 
of  law,  with  leave  to  take  testimony  pertinent 
to  the  purpose.  253  U.  S.  471,  40  Sup.  Ct 
580,  64  L.  Ed.  1015. 
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'     *The  testimony  was  taken  and  returned,  a 
hearing  has  been  had,  and  the  matter  is  now 
to  be  decided. 
The  questions  are  as  follows: 

'*(!)  Is  the  decree  of  this  court  in  United 
Rtotes  V.  Texas,  162  U.  S.  1,  16  Sup.  Ct.  r26. 
40  L.  Ed.  867,  final  and  conclasive  upon  the 
parties  to  this  cause  in  so  far  as  it  declares 
that  tbe  Treaty  of  1819  between  the  United 
States  and  Spain  fixed  the  boundary  along  the 
south  bank  of  Red  river?  (2)  If  said  decree 
is  not  condusive,  then  did  the  Treaty  of  1819, 
construed  in  the  light  of  pertinent  public  docu- 
ments and  acts,  fix  tbe  boundary  along  the  mid- 
diannel  of  Red  river  or  along  the  south  bank 
of  said  river?" 

The  first  is  a  question  of  res  Judicata,  and, 
obviously,  if  it  is  answered  in  the  affirmative, 
the  second  becomes  immaterial. 

[1]  The  general  principle,  applied  in  nu- 
merous decisions  of  this  court,  and  definitely 
accepted  in  Southern  Pacific  R.  R.  v.  United 
States,  168  U.  S.  1,  48.  49,  18  Sup.  Ct  18,  42 
L.  Ed.  355,  is,  that  a  question  of  fact  or  of 
law  distinctly  put  in  issue  and  directly  de- 
termined by  a  court  of  competent  Jurisdiction 
as  a  ground  of  recovery  or  defense  in  a  suit 
or  action  between  parties  sui  Juris  is  con- 
clusively settled  by  the  final  Judgment  or 
decree  therein  so  that  it  cannot  be  further 
litigated  in  a  subsequent  suit  between  the 
same  parties  or  their  privies  whether  the  sec- 
ond suit  be  for  the  same  or  a  different  cause 
of  action.  As  was  declared  by  Mr.  Justice 
Harlan,  speaking  for  the  court  in  the  case 
cited  on  page  49  of  168  U.  S.,  on  page  27  of  18 
Sup.  Ct  (42  L.  Ed.  355) : 

"This  general  rule  is  demanded  by  the  very 
object  for  which  civil  courts  have  been  estab- 
lished, which  is  to  secure  the  peace  and  repose 
of  society  by  the  settlement  of  matters  capable 
of  judicial  determination.  Its  enforcement  is 
essential  to  the  maintenance  of  social  order; 
for,  the  aid  of  judicial  tribunals  would  not  be 
invoked  for  the  vindication  of  rights  of  person 
and  property,  if,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the  judg- 
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ments  of  such  tribunals  in  respect  of  *all  mat- 
ters properly  put  in  issue  and  actually  deter- 
mined by  them." 


In  order  to  aid  ns  In  ascertainlDg  irtiether 
tbe  question  of  boundary  location  now  at  is- 
sue was  settled  by  the  decision  and  decree 
in  the  Greer  County  Case,  the  parties  luLve 
stipulated  that  the  entire  record  in  that  case, 
including  pleadings,  stipulations,  testimony, 
briefs,  and  documents  of  every  character, 
now  on  file  in  this  court  and  the  orders  and 
decrees  of  tbe  court  therein,  are  to  be  con- 
sidered in  evidence  for  all  purposes.  They 
have  been  examined  and  considered  accord- 
ingly. 

[2]  The  Jurisdiction  of  the  court  over  the 
subject-matter  of  that  suit — its  original  Ju- 
risdiction over  a  suit  in  equity  brought  by 
the  United  States  against  one  of  the  states 
to  determine  the  boundary  between  such  state 
and  a  territory  of  the  United  States — ^waa 
put  at  issue  by  a  demurrer  to  the  bill  of  com- 
plaint in  that  case,  and  decided  in  favor  of 
the  Jurisdiction,  United  States  v.  Texas,  143 
U.  S.  621,  641,  et  seq.,  12  Sup.  Ct  488,  36  L*. 
Ed.  285.  It  was  set  at  rest  when  followed 
by  the  making  of  a  final  decree.  United  States 
V.  Texas,  162  U.  S.  1,  90,  91,  16  Sup.  Ot  725, 
40  L.  Ed.  867. 

That  the  court  had  Jurisdiction  over  the 
parties  is  obvious  from  the  fact  that  the  suit 
was  brought  in  behalf  of  the  United  States 
pursuant  to  an  act  of  Congress  (Act  of  May 
2, 1890,  c  182,  {  25;  26  Stat.  81,  92),  that  a  bill 
of  complaint  and  an  amended  bill  were  filed, 
to  each  of  which  the  state  of  Texas  de- 
murred, and  also  answered,  and  that  the 
United  States  filed  a  replication  (162  U.  S. 
21-23,  16  Sup.  Ct.  725,  40  L.  Ed.  867),  and 
both  parties  introduced  evidence  and  partic- 
ipated in  the  hearing. 

[3]  There  Is  identity  of  parties  between  the 
former  suit  and  the  present  one,  so  far  as 
concerns  the  proprietary  interest  now  set  up 
by  the  United  States.  As  to  governmental 
Jurisdiction,  the  state  of  Oklahoma  has  suc- 
ceeded in  part  to  the  position  formerly  held 
by  the  United  States,  and  therefore  is  in 
privity  with  it 
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*The  former  decision  was  based  upon  final 
hearing,  on  Issue  Joined  between  the  parties 
and  upon  evidence  taken  by  both;  and,  as 
stated,  it  resulted  in  a  final  decree  (162  U. 
S.  90,  91,  16  Sup.  Ct  725,  40  L.  Ed.  867). 

Therefore  it  remains  only  to  consider 
whether  the  "right,  question,  or  fact"  now 
in  controversy — the  location  of  the  boundary 
line  with  respect  to  the  course  of  the  Red 
river,  and  whether  by  the  true  construction 
of  the  Treaty  of  1819  its  location  is  along 
the  south  bank  or  in  mid-channel — ^was  put 
in  issue  and  directly  determined  in  the  for- 
mer case.  That  the  final  decree  purports  to 
determine  it  is  obvious  from  a  reading  of  the 
language  employed  (162  U.  S.  90,  16  Sup.  (X 
754.  40  L.  Ed.  867) : 

'That  the  territory  east  of  the  100th  merid- 
ian of  longitude,  west  and  south  of  the  river 
now  known  as  the  north  fork  of  Red  river,  and 
north   of   a   Une   follotoing   westward,    ot   pr»> 
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m)ribed  5y  the  treaty  of  1819  between  the  Unit- 
ed Btaiet  and  Spain,  the  course,  and  along  the 
eouth  hank,  hoth  of  Red  river  and  of  the  river 
now  knoion  om  the  Prairie  Dog  Town  fork  or 
South  fork  of  Red  river  until  9uch  line  meets 
the  lOOih  meri^Aan  of  longitude— vfYiich  territory 
is  sometimes  called  Greer  county— constitutes 
no  part  of  the  territory  properly  included  with- 
in or  rightfully  belonging  to  Texas  at  the  time 
of  the  admission  of  that  state  into  the  Union, 
and  is  not  within  the  limits  nor  under  the 
jurisdiction  of  that  state,  but  is  subject  to  the 
exclusive  jurisdiction  of  the  United  States  of 
America." 

The  literal  meaning  of  this  is  not  seriously 
disputed;  but  it  is  insisted  that,  so  far  as  it 
describes  the  boundary  line  of  the  treaty  as 
following  the  south  bank  of  the  river,  it  was 
outside  the  issues  litigated,  and  hence  is  not 
conclusive  upon  the  parties  to  this  cause — 
in  effect,  that  in  construing  the  decree  the 
words  "along  the  south  banik"  should  be  ex- 
cluded from  consideration.  Clearly,  the  in- 
clusion of  those  words  amounted  to  a  decision 
that  the  correctness  of  that  particular  defini- 
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tion  of  the  boimdary  *was  within  the  issues  in 
the  cause.  But  we  concede  that,  in  a  subse- 
quent suit  upon  a  different  cause  of  action, 
the  question  whether  the  matter  decided  on 
the  former  occasion  was  within  the  issues 
then  proper  to  be  decided,  or  was  presented 
and  actually  determined  in  the  course  of  de- 
ciding those  issues,  is  open  to  inquiry,  and 
that,  unless  it  be  answered  in  the  affirmative, 
the  matter  is  not  res  judicata. 

[4]  What  was  involved  and  determined  in 
the  former  suit  is  to  be  tested  by  an  exam- 
ination of  the  record  and  proceedings  there- 
in, including  the  pleadings,  the  evidence  8ul>' 
mitted,  the  respective  contentions  of  the  par- 
ties, and  the  findings  and  opinion  of  the 
court;  there  being  no  suggestion  that  this  is 
a  proper  case  for  resorting  to  extrinsic  evi- 
dence. Russell  V.  Place,  94  U.  S.  606,  608,  24 
li.  Ed.  214 ;  Last  Chance  Mining  Co.  v.  Tyler 
Mining  Co.,  157  U.  &  683,  688,  et  seq.,  15 
Sup.  Ct.  733,  39  L.  Ed.  859;  Baker  v.  Cum- 
mings,  181  U.  S.  117,  124-130,  21  Sup.  Ct 
578,  45  Li.  Ed.  776;  National  Foundry,  etc., 
V.  Oconto  Water  Supply  Co.,  183  U.  S.  216, 
234,  22  Sup.  Ct.  Ill,  46  L.  Ed.  157. 

[B]  The  Act  of  May  2,  1890  (26  Stat.  81, 
92),  briefly  recited  the  existence  of  a  con- 
troversy between  the  United  States  and  the 
state  of  Texas  as  to  the  ownership  of  the 
land  known  as  Greer  county,  and  directed  the 
Attorney  General  to  bring  suit  in  this  court 
in  order  that  the  rightful  title  to  that  land 
might  be  finally  determined.  Referring  to 
this,  and  to  the  history  and  nature  of  the 
controversy,  it  is  contended  that  the  plead- 
ings should  be  so  construed  as  to  confine  the 
issue  to  the  identification  of  one  of  the  forks 
of  the  Red  river  with  the  Red  river  of  the 
treaty.  It  is  true  that  the  principal  matter 
in  dispute  was  the  claim  of  the  United  States 
to  ownership  of  the  tract  of  land  lying  be- 
tween the  forks  and  bounded  on  the  west  by 


the  100th  meridian.  But  the  bill  and  the 
amended  bill,  after  reciting  article  8  of  the 
treaty  defining  the  boundary  line  between 
the  United  States  and  Spain,  by  which  both 
parties  to  the  cause  were  bound,  and  recount- 
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*ing  the  history  of  the  controversy,  concluded 
with  a  prayer  that  the  bill  might  be  filed 
and  Texas  made  a  defendant  thereto,  "to  the 
end  and  for  the  purpose  of  determining  and 
settling  the  true  boundary  line  between  the 
United  States  and  the  state  of  Texas,  and  to 
determine  and  put  at  rest  questions  which 
now  exist  as  to  whether  the  Prairie  Dog 
Town  fork  or  the  North  fork  of  Red  river, 
as  aforesaid,  constitutes  the  true  boundary 
line  of  the  Treaty  of  1819" ;  and  that  upon 
final  hearing  a  decree  might  be  entered,  e»- 
tablishing  complainant's  rights  as  set  up  in 
the  bill;  and  there  >vas  a  prayer  for  general 
relief.  The  contention  now  made  is  based 
upon  an  unduly  narrow  interpretation  of  the 
act  and  of  the  pleading.  Granting  that  the 
substantial  controversy  related  to  the  owner- 
ship of  and  Jurisdiction  over  the  tract  lying 
between  the  forks,  it  was  essential  to  a  com- 
plete and  precise  disposition  of  that  contro- 
versy that  the  court  should  define  with  cer- 
tainty the  bounds  of  the  tract.  If  it  were  to 
be  awarded  to  the  state  of  Texas,  an  ac- 
curate definition  of  its  northerly  boundary 
was  essential;  if  to  the  United  States,  like 
accuracy  in  defining  its  southerly  boundary 
was  called  for;  in  either  case,  the  line  to  be 
defined  was  "the  true  boundary  line  between 
the  United  States  and  the  state  of  Texas.** 
And  if,  as  suggested,  the  river  is  to  be  re- 
garded as  navigable  (upon  whidi  we  express 
no  opinion),  so  that  a  boundary  line  separat- 
ing national  territory  from  that  of  the  state, 
if  described  as  following  the  river,  without 
more,  would  by  implication  follow  the  mid- 
dle of  the  main  navigable  channel,  as  in  a 
case  between  adjoining  states  (Iowa  v.  Illi- 
nois, 147  U.  S.  1,  18,  13  Sup.  Ct  239,  37 
L.  Ed.  55;  Arkansas  v.  Tennessee,  246  U.  S. 
158,  171,  38  Sup.  Ct  301,  62  !#.  Ed.  638,  L,  R. 
A.  1918D,  258),  so  much  the  more  was  spe- 
cific mention  of  the  bank  essential  to  an 
acciurate  description  of  the  tract  in  issue,  if 
the  bank  was  the  true  line  instead  of  mid- 
channel.  And  if  at  the  termination  of  the 
suit  the  line  were  left  undefined,  a  ground 
of  further  controversy  would  remain ;  and  it 
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is  as  foreign  to  correct  ^practice  as  to  the 
principles  of  equity  that  a  final  decree  should 
be  pregnant  with  further  litigation. 

[6]  Even  less  substantial  is  the  suggestion 
that  the  language  of  section  25  of  the  Act 
of  1890  (26  Stat  92)  authorizing  suit  to  de- 
termine the  title  to  the  tract  "lying  between 
the  North  and  South  forks  of  the  Red  river,** 
etc.,  and  the  use  of  that  phrase  in  the  amend- 
ed bill  had  the  effect  of  excluding  from  the 
issue  land  south  of  the  middle  of  the  south 
fork.  Upon  so  narrow  an  interpretation,  the 
controversy  might  as  well  be  confined  to  the 
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upland  between  the  forks,  leaving  the  United 
States  without  claim  to  any  part  of  the  bed 
of  the  stream,  if  the  south  fork  proved  to  be 
the  river  of  the  treaty.  Of  course,  the 
phrase  merely  pointed  out  the  tract  in  dis- 
pute, without  attempting  to  delimit  it. 

[7]  The  contention  that  the  evidence  and 
the  arguments  in  the  Greer  County  Case 
raised  no  controversy  as  to  whether  the 
boundary  followed  the  mid-channel  or  the 
south  bank  of  the  river  is  not  well  founded. 
The  Treaty  of  1819,  and  a  mass  of  historical 
and  other  data  bearing  upon  its  proper  inter- 
pretation, were  before  the  court.  It  appear- 
ed that  the  treaty  was  negotiated  at  Wash- 
ington between  the  Spanish  Minister,  Don 
Luis  de  Onis,  and  the  United  States  Secre- 
tary of  State,  John  Qulncy  Adams;  M.  de 
Neuville,  the  French  Minister,  acting  at  times 
as  an  intermediary.  The  state  of  Texas  it- 
self introduced  authenticated  extracts  from 
the  instructions  of  the  Spanish  Minister,  and 
excerpts  from  correspondence  betw^een  him 
and  Mr.  Adams,  from  which  latter  it  appear- 
ed that  the  question  whether  the  boundary 
should  follow  the  middle  of  the  Sabine  and 
Red  rivers,  or  the  westerly  bank  of  the  for- 
mer and  the  southerly  bank  of  the  latter, 
was  one  of  the  points  under  discussion;  the 
Spanish  Minister  proposing  the  middle  lines, 
Mr.  Adams  the  banks. 

Furthermore,  in  the  principal  brief  for  the 
state  of  Texas,  reference  was  made  to  en- 
tries in  Mr.  Adams'  diary,  found  in  his  Mem- 

•91 

oirs,  vol.  4,  pp.  233-280,  in  con^nection  with 
which  the  brief  declared: 

"An  objection  was  long  persisted  in  by 
Spain  that  instead  of  the  banks  of  the  rivers 
named  being  boundaries  the  middle  of  the  river 
sliould  be  the  dividing  line  [Adams,  supra]. 
This  objection  was  at  last  abandoned,"  etc. 

The  diary  Itself,  in  the  pages  thus  referred 
to,  abounds  in  statements  to  the  effect  that 
the  representative  of  Spain,  during  the 
course  of  the  negotiation,  insisted  that  the 
middle  of  the  rivers  should  be  taken  for  the 
boundary,  Mr.  Adams  flrmly  insisting  upon 
"the  western  and  southern  banks,"  and  at 
last  prevailing.  J.  Q.  Adams'  Memoirs,  vol. 
4,  pp.  255,  256,  261,  264,  266,  267,  270.  It  is 
true  these  references  were  made  by  counsel 
for  Texas  principally  with  the  object  of 
showing  the  important  part  that  the  Melish 
Map  (mentioned  in  the  treaty)  played  in  the 
negotiations;  but  it  is  impossible  to  escape 
the  conclusion  that  both  counsel  and  the 
court  understood  that  the  question  whether 
the  boundary  line,  where  it  followed  the  Sa- 
bine and  Red  rivers,  should  be  so  located  as 
to  establish  the  United  States  as  owner  of 
the  rivers  or  so  as  to  divide  the  ownership 
between  the  United  States  and  Spain,  figured 
to  an  important  extent  in  the  negotiations, 
was  disposed  of  by  the  treaty,  and  hence 
was  vital  to  the  correct  location  of  the 
boundary  line  as  between  the  litigants.    If 


the  point  was  not  controverted,  it  was  only 
because  counsel  for  Texas  in  effect  conceded 
that  the  treaty  line  ran  along  the  south  bank 
of  the  Red  river.  It  may  have  seemed,  at 
that  time,  a  matter  of  no  great  moment. 

Finally,  the  precise  matter  was  discussed 
in  the  opinion  of  the  court,  and  was  made 
the  subject  of  a  finding  which  was  carried 
into  the  final  decree.  In  the  course  of  an 
outline  of  the  diplomatic  correspondence  and 
negotiations  that  preceded  the  making  of  the 
treaty,  the  court  said  (162  U.  S.  27,  16  Sup. 
Ct.  729  [40  L.  Ed.  867]) : 

"The  Spanish  Minister  required  that  the 
boundary  between  the  two  countries  shall  be 
the  middle  of  the  rivers,  and  that  the  navigation 

of  the  said  rivers  *shall  be  common  to  both 
countries.'  Mr.  Adams  replied  that  the  United 
States  bad  always  intended  that  'the  property 
of  the  river  should  belong  to  them,'  and  he  in- 
sisted on  that  point  'as  an  essential  condition, 
as  the  means  of  avoiding  all  collision,  and  as  a 
principle  adopted  henceforth  by  the  United 
States  in  its  treaties  with  its  neighbors.'  He 
agreed,  however,  'that  the  navigation  of  the 
said  rivers  to  the  sea  shall  be  common  to  both 
people'  "—citing  Annals  of  Congress,  Appendix, 
15th  Cong.,  2d  Sess.,  2120,  2021,  2123. 

The  opinion  then  proceeded  to  set  forth 
(162  U.  S.  27-29,  16  Sup.  Ct  729  [40  L.  Ed. 
867])  the  third  and  fourth  articles  of  the 
treaty,  in  the  former  of  which  occurs  the 
language  that  Mr.  Adams  had  insisted  upon 
as  carrying  out  the  purposes  of  the  United 
States  that  "the  property  of  the  river  should 
belong  to  them";  and  at  a  later  point  the 
opinion  declared  (162  U.  S.  37,  16  Sup.  Ct. 
733  [40  L.  Ed.  867]): 

"The  two  governments  certainly  intended  that 
the  line  should  be  run  from  the  Gulf  along  the 
western  bank  of  the  Sabine  river,  and  after  it 
reached  Red  river  that  it  should  follow  the 
course  of  that  river,  leaving  both  rivers  within 
the  United  States." 

And,  having  decided  the  case  in  ftivor  of 
the  United  States,  the  court  embodied  in  the 
final  decree  a  description  of  the  boundary 
line,  in  terms  quoted  above. 

To  sum  it  up,  we  find  that  the  question  of 
the  true  location  of  the  boundary  between  the 
territory  of  the  United  States  and  Texas 
where  it  followed  the  Red  river  bordering 
upon  Greer  county,  and  the  question  wheth- 
er the  boundary  followed  the  middle  or  the 
south  bank  of  the  river,  were  within  the  is- 
sues made  by  the  pleadings,  and  so  recog- 
nized by  both  parties,  as  well  as  by  the  court; 
that,  by  the  concession  of  both,  the  location 
was  to  be  determined  according  to  the  true 
effect  and  meaning  of  the  Treaty  of  1819; 
that  in  elucidation  of  the  matter  the  treaty, 
and  much  historical  evidence  of  the  negotia- 
tions that  led  up  to  it,  were  introduced,  dis- 
cussed by  counsel  in  argument,  and  referred 
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to  in  the  opinion  of  the  court;  *and  that  the 
point  was  directly  determined  by  the  court 
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mud  the  determination  made  a  part  of  its 
final  decree.  By  every  teat  that  properly  can 
be  applied,  the  matter  is  res  judicata. 

And,  of  course  it  not  only  concludes  the 
parties  with  respect  to  that  part  of  the 
boundary  which  borders  upon  what  was  call- 
ed Greer  county,  but  settles  the  construction 
of  article  3  of  the  Treaty  of  1819  as  to  the 
entire  course  of  the  Red  river  where  it  marks 
the  boundary  between  the  territory  then  own- 
ed by  the  United  States  and  that  of  the  state 
of  Texas. 

Having  reached  this  conclusion  upon  the 
first  of  the  two  questions  proposed  for  deci- 
sion, it  is  unnecessary  to  consider  the  second, 
which  is  whether  the  treaty,  by  proper  con- 
struction, fixes  the  boundary  along  the  mid- 
channel  or  the  south  bank.  The  matter  be- 
ing res  judicata,  as  the  result  of  the  decree 
in  the  former  suit,  it  is  of  no  consequence 
whether  it  was  correctly  decided  or  not  We 
say  this  without  intending  to  intimate  the 
least  doubt  about  the  propriety  of  that  deci- 
sion. 

The  parties  may  submit  within  30  days  a 
proper  form  of  decree  for  carrying  this  de- 
cision into  effect 

It  is  so  ordered. 

Mr.  Justice  CLARKE  took  no  part  in  the 
consideration  or  decision  of  this  case. 


(256  u.  S.  41) 

STATE  OF  MINNESOTA  ex  rei.  WHIPPLE 
V.  MARTINSON,  Sheriff. 

(Argued  March  17,  1921.     Decided  April  11, 

1921.) 

No.  224. 

1.  Poisons  e=s>2  —  State  oan  regulate  sale  of 
haMt-formlng  drugs. 

A  state,  in  the  exercise  of  its  police  power, 
has  authority  to  regulate  the  administration, 
sale,  prescription,  and  use  of  dangerous  and 
habit-forming  drugs  in  the  interest  of  public 
health  and  welfare. 

2.  Poisons  ^=>2— State  statute  held  not  to  con- 
fliot  with  Harrison  Anti-Narcotio  Act. 

Laws  Minn.  1915,  c.  260,  §  2  (Oen.  St.  Supp. 
1917,  S  8965-2),  prohibiting  a  physician  from 
furnishing  drugs  to  habitual  users,  though  au- 
thorising him  to  give  prescriptions  therefor 
in  good  faith,  does  not  interfere  with  the  en- 
forcement of  the  Harrison  Anti-Narcotic  Act 
(Comp.  St  SS  6287g-«287q),  though  the  federal 
act  permits  the  physician  to  dispense  the  drugs 
directly. 

In  filrror  to  the  Supreme  Goort  of  the 
State  of  Minnesota. 

Habeas  corpus  by  the  State  of  Minnesota, 
on  the  relation  of  G.  D.  Whipple,  against  Os- 
car Martinson,  Sheriff  of  Hennepin  County, 
Minn.  An  order  discharging  the  writ  was 
affirmed  by  the  Supreme  Court  of  Minnesota 
a44  Minn.  206,  174  N.  W.  823),  and  relator 
brings  error.    Affirmed. 
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^Messrs.  Thomas  Bl  Latimer  and  Charles 
Burke  Elliott,  both  of  Minneapolis,  Mlnn.» 
for  plaintiCT  In  error. 
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*Messr&  James  E.  Markham  and  Olifford 
li.  Hilton,  both  of  St  Paul,  Minn.,  for  de- 
fendants in  error. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

The  relator  was  convicted  of  a  violation  of 
a  statute  of  the  state  of  Minnesota  providing 
against  the  evils  resulting  from  traffic  in 
certain  habit-forming  narcotic  drugs,  and 
regulating  the  administration,  sale,  and  pos- 
session thereof.  Laws  Minn.  1915,  c.  200 
(Oen.  St.  Minn.  Supp.  1917,  §§  8965—1  to 
8965—5). 

The  Minnesota  statute  in  section  1  (section 
8965 — ^1)  forbids  the  sale  of  morphine  and 
certain  other  narcotic  drugs,  with  the  pro- 
vision that  licensed  pharmacists  may  fill 
orders  for  the  same  to  a  consumer  pursuant 
to  the  written  prescription  of  a  physician, 
which  must  be  dated  on  the  day  on  which 
It  is  signed,  and  bear  the  signature  and  ad- 
dress of  the  physician,  and  the  name  of  the 
person  for  whose  use  it  is  intended.  It  must 
be  serially  numbered,  dated  and  filed  in  the 
prescription  file  of  the  compounder,  and  re- 
tained there  for  two  years,  open  for  inspec- 
tion by  the  authorities.  Prescriptions  may 
be  filled  but  once,  and  no  copy  may  be  given, 
except  to  an  officer  of  the  law,  and  the  drug 
must  be  delivered   in  a  container   labeled 
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with  the  serial  number  of  •the  prescrip- 
tion, with  the  date  when  filled  and  the  name 
of  the  person  for  whose  use  the  medicine  is 
intended,  the  name  of  the  physician,  and  the 
name  and  address  of  the  dispenser.  The  ad- 
ministration, sale,  or  disposal  of  the  drugs 
by  a  legally  licensed  physrtcian  is  permitted 
when  made  to  a  patient  on  whom  he  is  in 
professional  attendance.  The  physician  must 
subscribe  the  name  and  address  of  the  pa- 
tient, the  date  of  the  sale  or  disposal,  and 
the  amount  of  the  drug  transferred,  which 
must  be  delivered  in  a  container  labeled  as 
required  by  the  statute. 
Section  2  (section  8965—2)  provides: 

"It  shall  be  unlawfol  for  any  physician  or 
dentist  to  furnish  to  or  prescribe,  for  the  use 
of  any  habitual  user  of  the  same,  any  of  the 
substances  enumerated  in  section  1  of  this  act: 
Provided  that  the  provisions  of  this  section 
shall  not  be  construed  to  prevent  any  legally  li- 
censed physician  from  prescribing  in  good  faith, 
for  the  use  of  any  patient  under  his  care,  for 
the  treatment  of  a  drug  habit,  such  substances 
as  he  may  deem  necessary  for  such  treatment; 
provided  that  such  prescriptions  are  given  in 
good  faith  for  the  treatment  of  such  habit^ 

The  trial  court  construed  this  section  of 
the  statute  as  making  it  unlawful  for  a  phy^ 
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■Idan  to  famish  the  drags  to  habitual  users 
oQt  of  stocks  kept  on  hand  by  himself.  And 
sach  was  the  offense  of  which  the  relator 
was  convicted. 

This  constractlon  of  the  section,  and  the 
tx>n^iction  and  sentence  were  sustained  by 
the  Supreme  Court  of  Minnesota.  State  v. 
Whipple,  143  Minn.  403,  173  N.  W.  801. 
Thereup<Mi  the  relator  sued  out  a  writ  of 
habeas  corpus  in  the  district  court  of  Hen- 
nepin county,  Minn.,  which  writ  was  dis- 
charged, and  the  order  was  affirmed  on  ap- 
peal to  the  Supreme  Court  of  Minnesota. 
144  Minn.  206,  174  N.  W.  823.  The  case  was 
then  brought  here  to  review  this  Judgment 
of  the  state  court  upon  writ  of  error. 

The  grounds  of  attack  upon  the  statute 

are  based  upon  *an  alleged  deprivation  of 
federal  rights,  it  being  cont«ided:  First, 
that  the  statute  exceeds  the  authority  of  the 
state  in  the  exertion  of  its  police  power,  in 
that  it  undertakes  to  regulate  a  lawfal  busi- 
ness in  the  manner  prescribed  in  the  stat- 
ute, in  violation  of  the  Fourteenth  Amend- 
ment ;  second,  that  the  statute  conflicts  with 
the  terms  and  provisions  of  the  federal  Har- 
rison Anti-Narcotic  Drug  Act,  38  Stat  785 
(Comp.  St.  §S  6287g-e287q),  and  is  therefore 
beyond  the  power  of  the  state  to  enact. 

[1]  There  can  be  no  question  of  the  au- 
thority of  the  state  in  the  exercise  of  its 
police  power  to  regulate  the  administration, 
sale,  prescription  and  use  of  dangerous  and 
habit-forming  drugs,  such  as  are  named  in 
the  statute.  The  right  to  exercise  this  pow- 
er is  so  manifest  in  the  Interest  of  the  pub- 
lic health  and  welfare,  that  it  is  unnecessary 
to  enter  upon  a  discussion  of  it  beyond  say- 
ing that  it  is  too  firmly  established  to  be  suc- 
cessfully called  in  question. 

[2]  As  to  the  alleged  inconsistency  be- 
tween the  state  statute  and  the  Harrison  An- 
ti-Narcotic Drug  Act,  the  state  court  held 
that  there  was  no  substantial  conflict  be- 
tween the  two  enactments.  The  validity  of 
the  Harrison  Act  was  sustained  by  this  court 
in  United  States  v.  Doremus,  249  U.  S.  86, 
39  Sup.  Ct.  214,  63  L.  Ed.  493,  as  a  valid 
exercise  of  the  authority  of  Congress  under 
the  power  conferred  by  the  Constitution  to 
levy  excise  taxes.  The  provisions  of  the 
statute  regulating  the  sale,  dispensing  or  pre- 
scribing of  drugs  were  held  to  bear  a  reason- 
able relation  to  the  collection  of  the  taxes 
provided  for,  and  to  be  valid  although  the 
statute  affected  the  conduct  of  a  business 
which  was  subject  to  regulation  by  the  police 
power  of  the  state. 

It  may  be  granted  that  the  state  has  no 
power  to  enact  laws  which  will  render  nuga- 
tory a  law  of  Congress  enacted  to  collect 
revenue  under  authority  of  constitutional 
enactments.  See  Savage  v.  Jones,  225  U.  S. 
601,  32  Sup.  Ct  715,  56  L,  Ed.  1182;  Mo- 
Dermott  v.  Wisconsin,  228  U.  S.  115,  33  Sup. 


Ct  431,  57  L.  Ed.  754,  47  L.  R.  A.  (N.  8.)  984, 
Ann.  Cas.   1915A,  39.     But  we  agree  with 
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the  state  *court  that  there  Is  nothing  in  this 
statute  which  prevents  enforcement  of  the 
revenue  act  in  question.  It  Ib  true  that 
the  provisions  regulating  the  sale,  dispensa- 
tion, and  disposition  of  the  prohibited 
drugs  are  somewhat  different  in  the  two 
acts.  The  prohibitoiy  measures  of  the  fed- 
eral statute  do  not  apply  to  the  disposition 
and  dispensation  of  drugs  by  physicians  ro- 
istered under  the  act  in  the  regular  course  of 
professional  practice  provided  records  are 
kept  for  ofllcial  lnspectl<Hi.  Under  the  state 
law  physicians  can  only  furnish  prescrip- 
tions to  addicts,  and  may  not  dispense  the 
drugs  to  such  i>er8on8  at  pleasure  from  stocks 
of  their  own. 

There  is  certainly  nothing  in  this  state 
oiactment,  as  constmed  by  the  Supreme 
Court  of  Minnesota,  which  interferes  with 
the  enforcement  of  the  federal  revenue  law, 
and  we  agree  with  the  state  court  that 
there  is  no  conflict  between  the  enactments 
such  as  will  prevent  the  state  from  enforc- 
ing its  own  law  upon  the  subject 

It  follows  that  the  Judgment  of  the  Su- 
preme Court  of  Minnesota  must  be 

Affirmed. 


(256  u.  8.  IS) 

SILVER   KINQ  COALITION   MINES  CO.  V. 
CONKLING  MINING  CO. 

(Decided  April  11,   1921«) 

No.  158. 

1.  Mines  and  minerals  ^=:>3I(2)  —  Locailns 
claim  aeross  strike  does  not  defeat  extra- 
lateral  rights. 

Where  a  claim  is  located  so  that  the  vein 
crosses  the  daim,  instead  of  running  length- 
wise, as  in  the  typical  case,  the  locator  does 
not  thereby  lose  his  extralateral  rights  on  the 
dip  of  the  vein  beyond  his  end  lines,  under  Rev. 
St  S  2322  (Comp.  St  §  4618) ;  hot  what  he  in- 
tended for  his  side  lines  are  treated  as  his  end 
lines,  and  he  is  entitled  to  the  dip  between 
vertical  planes  through  those  lines. 

2.  Mines  and  minerals  «=>38(I8)  —  Evideooe 
held  not  to  sliow  vein  crossino  side  iioe  was 
not  discovery  vein. 

Where  the  vein  in  which  extralateral  rights 
were  claimed  crossed  the  location,  but  there 
was  no  evidence  there  were  two  veins,  and 
experts  testified  there  were  not  a  finding  by 
the  Circuit  Court  of  Appeals  that  plaintiff  had 
not  established  the  fact  that  the  vein  crossing 
his  location  was  his  discovery  vein,  so  as  to  en- 
title him  to  consider  his  side  lines  as  end  lines 
and  to  daim  extralateral  rights  therein,  must 
be  reversed. 

3.  Mines  and  minerals  ^s»3l( 2) —Distance  off 
discovery  shaft  from  strike  of  vein  Sield  Im- 
material. 

The  fact  that  the  discovery  shafts  were  400 
feet  distant  from  the  apex  of  a  vein  crossing 
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the  daim,  so  that,  if  the  end  lines  be  taken  as 
the  side  lines,  either  the  apex  of  the  vein  or 
the  discovery  must  be  outside  the  daim,  is 
immaterial,  where  at  the  time  of  location  there 
was  no  requirement  malcing  a  discovery  shaft 
essential  to  a  valid  location,  and  in  view  of 
the  presumption  that  the  locator  discovered  the 
vein  in  controversy. 

4.  Mines  and  minerals  ^=:»38(I8)  —  Evldenoe 
held  to  sustain  finding  ore  deposit  was  part 
of  vein  apexlng  on  another  claim. 

Evidence  that  the  vein  apezing  on  a  daim 
was  composed  of  bedded  deposits  at  different 
horizons  connected  with  the  fissure  held  to  sus- 
tain a  finding  that  a  similar  deposit  outside  the 
lines  of  the  claim,  from  which  ore  was  removed 
by  another,  was  within  the  vein  apezing  on 
the  daim. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit. 

On  petition  for  rehearing.  Leave  to  file 
petition  granted,  decree  of  Circuit  Court  of 
Appeals  reversed,  and  decree  of  District 
Court  affirmed. 

For  former  opinion,  see  255  U.  S.  151,  41 
Sup.  Ct  310,  65  L.  Ed. . 

*Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

This  is  a  suit  brought  by  the  respondent 
to  establish  Its  right  to  a  large  body  of  ore 
found  within  the  lines  of  the  respondent's 
patent  as  It  construed  that  document.  The 
main  contest  concerned  the  southwesterly 
135.5  feet  of  the  patent  as  laid  out  by 
courses  and  distances,  from  which  was  tak- 
en the  main  body  of  the  ore.  At  the  argu- 
ment the  petitioner's  statement  was  that 
"practically  all  the  ore  in  controversy  was 
taken   from  within   this   135.5   foot   strip." 
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*The  decision  with  regard  to  that  strip  was 
in  favor  of  the  petitioner  and  as  it  seemed 
possible  that  the  respondent  would  not  be 
able  to  establish  that  any  appreciable  amount 
of  ore  was  taken  from  the  land  belonging 
to  It,  and  that  it  might  not  care  to  attempt 
the  proof,  the  questions  raised  with  regard 
to  such  ore  If  any  were  left  undecided  ac- 
cording to  the  usual  practice.  But  the  re- 
spondent points  out  that  the  petitioner  has 
admitted  that  a  small  amount  of  ore,  not  ex- 
ceeding $20,047.50  In  value,  did  come  from 
the  respondent's  land  and  presses  for  a  deci- 
sion concerning  Its  right  to  that  The  mo- 
tion Is  put  In  the  form  of  a  petition  for  re- 
hearing; but  the  main  thing  asked  and  the 
only  thing  for  which  we  see  any  reason  is 
that  we  decide  the  questions  argued,  but 
left  open  by  us.  That  we  proceed  to  do. 
Nothing  that  has  been  decided  will  be  re- 
opened, but  leave  to  file  the  petition  Is  grant- 
ed to  that  single  end. 

It  is  not  disputed  by  the  respondent,  the 
Conkling  Mining  Company,  that  a  fissure  on 


Its  strike  crosses  the  parallel  side  lines  of 
the  petitioner's  dahns  and  on  its  dip  passes 
beneath  the  Conkling  mining  daim  in  the 
immediate  vicinity  of  the  ore  body  In  dis- 
pute and  between  vertical  planes  drawn 
through  the  parallel  side  lines  of  the  peti- 
tioner's claims  and  continued  In  their  own 
direction.  What  is  dispute  is  that  this  ore 
body  is  any  part  of  the  vein  referred  to, 
known  as  the  Crescent  Sissure,  and  that,  If 
it  is,  the  petitioner  has  any  right  to  treat 
the  end  lines  of  its  claims  as  side  lines  and 
to  pursue  the  vein  under  ground  beyond  the 
vertical  planes  drawn  through  those  lines. 

[1]  We  take  up  the  last  question  first. 
The  typical  case  supposed  by  Rev.  Sts.  S 
2322  (Comp.  St.  {  4618)  is  that  of  a  claim 
laid  out  lengthwise  along  the  strike  of  a 
vein.  In  that  case  the  end  lines  of  the  loca- 
tion will  limit  the  extralateral  right  But 
that  case  is  only  the  simplest  illustration  of 
a  principle.    The  general  purpose  is  to  give 
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a  right  to  all  of  the  vein  *lnduded  In  the  sur- 
face lines,  if  there  is  only  one,  provided  the 
apex  is  within  the  location.  It  often  must 
happen  that  the  strike  of  the  vein  is  not 
known  but  must  be  conjectured  at  the  time 
of  discovery,  and  that  the  location  is  across 
instead  of  along  the  vein.  This  has  been 
obvious  always  and  therefore  It  would  be 
wrong  ro  Interpret  the  words  "end  lines" 
narrowly,  as  meaning  the  shorter  ones  in 
every  Instance.  Those  are  the  end  lines  that 
cut  across  the  strike  of  the  vein  if  it  crosses 
the  location.  We  see  no  sufficient  reason 
for  thinking  that  because  the  discoverer  has 
not  claimed  as  long  a  portion  of  the  strike 
as  he  might  have,  he  should  be  deprived  of 
even  his  diminished  lateral  rights.  It  has 
been  the  accepted  opinion  of  this  Court  for 
many  years  that  where  as  here  the  strike 
of  the  vein  crosses  the  location  at  right  an- 
gles its  dip  may  be  followed  extralaterally, 
whatever  the  direction  in  whldi  the  length 
of  the  location  may  run.  If  across  the  strike 
as  here,  the  side  lines,  as  it  commonly  is  ex- 
pressed, become  the  end  lines.  Subsequent 
locators  know  as  well  as  the  original  ones 
that  the  determining  fact  Is  the  direction 
of  the  strike  not  the  first  discoverer's  guess. 
Flagstaff  Silver  Mining  Co.  v.  Tarbet  08  U. 
S.  463,  25  L.  Ed.  253 ;  King  y.  Amy  &  Silver- 
smith Consolidated  Mining  Co.,  152  U.  S. 
222,  228,  14  Sup.  Ct.  510,  38  L.  Ed.  419.  Del 
Monte  Mining  &  Milling  Co.  v.  Last  Chance 
Mining  &  MiUing  Co.,  171  U.  S.  55,  90,  91,  18 
Sup.  Ct.  895,  43  L.  Ed.  72 ;  Jim  Butler  Tono- 
pah  Mining  Co.  v.  West  End  Consolidated 
Mining  Co.,  247  U.  S.  450,  453,  38  Sup.  Ct 
574,  62  L.  Ed.  1207. 

[2]  But  it  is  said  that  when  the  end  lines 
are  determined  they  are  end  lines  for  all 
purposes  even  if  there  are  different  veins 
running  In  different  directions  having  their 
apexes  within  the  claim.    Walrath  v.  Gham- 
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"In  accepting  the  provisions  of  this  ordi- 
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nance  the  *San  Antonio  Public  Serrice  Compa- 
nj  agrees  that  the  city  shall  hereafter  hare  the 
right  to  pass  aU  ordinances  not  in  direct  con- 
flict with  the  laws  of  this  state  fixing  and  regu- 
lating the  rates,  prices  and  terms  at  which  gas 
and  electricity  shall  be  furnished  for  public  and 
private  purposes  to  the  city  and  its  inhabit- 
ants." 

This  was  followed  by  provisions  requiring 
the  keeping  of  such  accounts  by  the  Public 
Service  Company  In  its  gas  and  electric  de- 
partments as  would  enable  the  city  to  exer- 
cise the  power  to  fix  rates  as  to  gas  and  elec- 
tricity. The  ordinance  having  been  accepted 
by  the  Public  Service  Company,  the  consoli- 
dation was  accomplished. 

At  and  for  a  long  time  prior  to  the  consoli- 
dation the  penal  code  of  the  city  contained  a 
provision,  accompanied  by  a  penalty  for  its 
violation,  forbidding,  except  during  certain 
hours  of  the  night,  the  charging  of  more 
than  a  five-cent  fare  within  the  dty  limits. 
Shortly  after  the  approval  of  the  consolida- 
tion, another  ordinance  was  passed  forbid- 
ding and  penalizing  any  person,  firm  or  cor- 
poration, enjoying  franchises  within  the  city 
limits,  or  their  agents  or  employees,  from 
charging  more  than  the  rate  then  charged 
and  collected,  without  obtaining  the  permis- 
sion of  the  city.  In  conformity  with  this 
last-mentioned  ordinance  the  Public  Service 
Company,  In  August,  1918,  applied  to  the 
dty  for  permission  to  Increase  its  rate  of 
fare  from  five  to  six  cents,  based  upon  the 
ground  that  although  the  five-cent  fare  was 
remunerative  at  the  time  It  was  fixed,  it  had, 
by  the  increase  In  cost  of  operation  In  prac- 
tically every  department,  become  wholly  In- 
sufl^clent  for  that  purpose  and  could  not  be 
continued  without  confiscating  the  property 
of  the  company.  After  a  hearing  the  dty, 
by  an  ordinance  redtlng  that  as  the  company 
was  bound  by  the  40-year  franchise  granted 
in  1S99  to  charge  five-cent  fare,  the  dty  did 
not  feel  authorized  nor  called  upon  to  set  It 
aside,  and  furthermore  that  the  hearing  had 
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shown  no  necessity  for  'the  change  In  rate 
asked,  refused  the  company's  request,  at  the 
same  time  prohibiting,  under  a  penalty 
which  was  stated,  any  person,  firm,  or  cor- 
poration operating  any  street  railway  with- 
in or  partly  within  the  dty  from  charging 
more  than  a  five-cent  fare. 

Thereupon  the  company  commenced  this 
suit  by  filing  Its  bill  to  enjoin  the  dty  from 
enforcing  the  five-cent  fare  ordinance.  The 
bill,  after  alleging  the  adequacy  of  the  rate 
of  five  cents  when  originally  fixed  in  1S99, 
contained  the  amplest  averments  concerning 
Its  present  confiscatory  character.  The 
prayer  was  for  a  temi)orary  injunction  re- 
straining the  enforcement  of  the  five-cent 
fare  ordinances  and  from  Interfering  with 
the  company  in  putting  in  a  seven-cent  fare 
instead,  and  from  enforcing  the  ordinances 


which  forbade  a  diange  of  fare.  It  was 
prayed  that,  if  the  company  was  not  permit- 
ted to  put  In  effect  the  seven-cent  fare,  the 
court  would  Itself  establish  that  rate,  or  sa<it 
other  as  it  might  find  necessary  to  enable  the 
company  to  pay  its  operating  expenses  and 
to  earn  a  reasonable  simi  on  Its  Investment, 
and  that  a  permanent  injunction  securing 
the  results  prayed  be  awarded. 

The  city  moved  to  dismiss  the  bill  for  want 
of  jurisdiction  because  it  presented  no  sub- 
stantial federal  question,  as  it  showed  on  its 
face  that  the  parties  were  bound  by  the  five- 
cent  fare  provision  of  the  franchise  ordi- 
nance as  a  contract  subject  to  be  enforced 
even  though  the  rate  was  confiscatory,  and 
moreover  because  the  bill  otherwise  stated 
no  ground  for  equitable  relief.  The  court 
overruled  the  motion.  It  reviewed  the  his- 
tory of  the  case  and  decided  that.  In  view  of 
the  controversy  as  to  contract  growing  out 
of  the  enforcement  of  the  half -fare  law  ter- 
minated by  the  ruling  of  this  court  In  the 
Altgelt  Case,  as  well  as  of  all  the  subsequent 
dealings  between  the  parties,  the  existence 
of  a  contract  as  to  the  five-cent  fare  was  not 
established  and  hence  the  attempt  to  enforce 
It,  because  of  the  confiscation  to  result,  gave 
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a  cause  of  *action  under  the  Constitution  of 
the  United  States.  San  Antonio  Public  Ser- 
vice Co.  V.  San  Antonio  (D.  C.)  257  Fed.  467. 

The  dty  then  answered,  reiterating  the 
grounds  of  Its  previous  challenge  to  the  ju- 
risdiction and  asserting  that  the  franchise 
ordinance  rate  was  based  upon  a  contract  re- 
sulting from  that  ordinance  and  from  the 
action  taken  at  the  time  and  in  furtherance 
of  the  consolidation.  It  further  asserted  an 
estoppel  to  deny  the  contract  arising  from 
various  acts  of  the  dty  and  the  corporation 
or  its  predecessors  from  the  time  of  the  or- 
dinance in  1899  to  the  bringing  of  the  suit 
in  1918.  Moreover,  disputing  the  confisca- 
tory character  of  the  five-cent  fare,  it  dalm- 
ed  the  right  to  compel  its  continued  exaction 
in  virtue  of  Its  general  governmental  author- 
ity to  regulate  the  fares  of  street  railway 
companies. 

The  case  was  referred  to  a  master  to  re- 
port on  the  facts  and  the  law.  Before  the 
master  a  hearing  was  had,  followed  by  an 
elaborate  report  on  both  subjects.  As  the 
action  of  the  court  overruling  the  exception 
to  Its  jurisdiction  had  adversely  disposed  of 
the  question  of  the  existence  of  the  contract 
concerning  the  five-cent  fare,  the  master  put 
that  subject  out  of  view  and  therefore  re- 
ported only  on  the  facts  as  to  the  confisca- 
tory character  of  the  five-cent  rate  and  of 
the  power  of  the  court,  under  the  assumption 
that  it  was  confiscatory,  to  restrain  its  en- 
forcement 

A  few  words  from  the  report  will  suffice 
to  make  manifest  the  condusion  of  the  mas- 
ter.   He  said: 
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"The  rate  prescribed  by  the  ordinance  is  in- 
sufficient, because  of  the  changed  conditions 
since  the  rate  was  fixed  20  years  ago,  to  enable 
the  company  to  earn  a  fair  return;  but  I  bare 
reached  the  conclusion  that  to  admit  the  con- 
tention of  the  company  would  be  for  the  court 
to  exercise  a  power  it  does  not  possess. 
*  *  *  A  rate,  reasonable  when  fixed,  does 
not  become  unreasonable,  from  the  judicial 
point  of  yiew,  because  of  changed  conditions." 
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•Although  the  Public  Serylce  Ck>mi>any  ex- 
cepted to  the  conclusion  of  law  thus  stated 
and  to  some  of  the  separate  conclusions  of 
fact  made  by  the  master,  no  exception  what- 
ever to  the  report  was  made  by  the  city,  and 
the  case  therefore  went  to  the  court  upon 
the  admitted  confiscatory  character  of  the 
rate,  upon  the  question  of  contract,  and 
upon  the  power  of  the  court,  If  no  such  con- 
tract existed,  to  restrain  the  confiscation 
which  would  result  from  giving  effect  to 
the  rate.  Adhering  to  its  previous  rul- 
ing, the  court  declared  that  it  had  juris- 
diction to  prevent  the  admitted  confisca- 
tion which  would  result  from  the  fivoKsent 
rate.  Concluding,  however,  that  as  the 
court  was  not  a  primary  rate-making  au- 
thority. It  would  not  fix  a  reasonable  rate 
to  replace  the  five-cent  rate,  the  enforce- 
ment of  which  would  be  enjoined,  and  ex- 
pressing the  hope  that  the  parties  might 
agree  upon  such  a  rate,  it  announced  that 
it  would  postpone  shaping  the  final  decree 
for  that  purpose. 

Sonne  weeks  afterward  the  final  decree 
was  entered.  It  enjoined  the  dty  from  in- 
terfering with  the  complainant  in  substitut- 
ing a  seven-cent  fare  for  the  five-cent  fare, 
and  besides  enjoined  the  dty  from  enforcing 
the  various  ordinances  complained  of  in  the 
bill,  prohibiting  and  punishing  the  charging 
of  a  higher  rate  than  five  cents.  The  decree 
reserved,  however,  the  right  to  the  dty  to 
ask  relief  whenever,  because  of  a  change  in 
conditions,  the  five-cent  fare  should  cease  to 
be  confiscatory.  In  addition,  the  enforcement 
of  the  city  ordinance  imposing  the  half-fare 
rate  for  school  children  was  enjoined,  al- 
though the  continued  enforcement  of  the 
state  half -fare  law,  which  had  been  upheld  in 
the  Altgelt  Case,  was  expressly  dedared  not 
to  be  restrained.  On  the  direct  appeal  of  the 
dty  because  of  the  constitutional  question 
involved,  we  are  called  upon,  as  at  the  out- 
set stated,  to  determine  whether  error  was 
committed  in  the  decree  thus  rendered. 
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[1]  *That,  in  view  of  the  admitted  fact  of 
confiscation,  the  court  had  power  to  deal 
with  the  subject,  we  are  of  opinion  is  too 
clear  for  anything  but  statement.  And  we 
think  it  is  equally  clear  that,  as  the  right  to 
regulate  gave  no  power  whatever  to  violate 
the  Constitution  by  enforcing  a  confiscatory 
rate,  a  result  which  could  only  be  sustained 
as  a  consequence  of  the  duty  tox>ay  such  rate 


arising  from  the  obligations  of  a  contract,  it 
follows  that  the  solitary  question  to  be  con- 
sidered is  whether  a  contract  existed  em- 
powering the  dty  to  enforce  the  confiscatory 
rate. 

[2]  Primarily  the  answer  to  that  question 
must  depend  upon  whether  the  ordinance  of 
1800  fixing  the  flve^sent  rate  was  a  contract. 
That  it  was  not,  and  could  not  be,  we  are  of 
opinion  is  the  necessary  result  of  the  pro- 
vision of  section  17,  artide  1,  of  the  state 
Constitution,  existing  in  1800,  prohibiting 
"any  irrevocable  or  uncontrollable  grant  oi* 
special  privileges,"  etc.,  when  considered  in 
the  light  of  the  irrevocable  and  uncontrol- 
lable elements  which  must  necessarily  inhere 
in  the  ordinance  of  1800  to  give  it  the  con- 
tract consequence  rdied  upon.  Indeed,  this 
result  is  persuasively  established  by  the  rul- 
ing in  the  Altgelt  Case,  to  the  effect  that,  if 
the  contract  right  were  conceded,  there 
would,  in  view  of  the  constitutional  restric- 
tion, be  such  an  inevitable  confiict  between 
that  right  and  the  dominant  power  to  regu- 
late as  to  render  the  contract  right  inopera- 
tive, and  therefore  to  cause  it  to  perish  from 
the  mere  fact  of  admitting  its  conflict  with 
the  authority  to  regulate. 

[3]  But  it  is  urged  that  as,  by  the  amend- 
ment to  the  state  Constitution  of  1012,  the 
dty  was  endowed  with  authority  broad 
enough  to  enable  it  to  contract  in  granting 
a  street  railway  franchise  concerning  the 
rate  of  fare  to  be  charged,  disenthralled 
from  the  limitation  of  section  17,  article  1,  of 
the  state  Constitution,  it  follows  that  the 
franchise  ordinance  must  after  that  date  be 
viewed  as  such  a  contract  and  treated  ac- 
cordingly.   But  as  no  contract  between  the 
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*city  and  the  Inaction  Company,  made  after 
the  constitutional  amendment  in  1012  con- 
cerning the  fare  in  question,  is  referred  to, 
it  is  plain  that,  even  if  the  proposition  as  to 
power  of  the  dty  after  1012  be,  for  the  sake 
of  the  argument,  conceded,  it  is  irrelevant  to 
the  case  we  are  considering. 

[4]  And  this  is  true,  also,  of  the  sugges- 
tion, made  in  argument,  that,  although  no 
contract  was  possible  under  the  constitution- 
al restriction  which  would  bind  the  dty  not 
to  lower  the  rate,  nevertheless  there  was  a 
unilateral  contract  or  condition,  resulting 
from  the  granting  of  the  franchise,  which 
bound  the  railway  company  to  the  franchise 
rate,  since  agahi  there  is  not  the  slightest 
suggestion  of  any  attempt  on  the  part  of  the 
parties  consdously  to  produce  such  a  con- 
dition. But,  besides,  the  error  underlying 
the  proposition  is  not  fs^  to  seek.  The  duty 
of  an  owner  of  private  property  used  for  the 
public  service  to  charge  only  a  reasonable 
rate,  and  thus  respect  the  authority  of  gov- 
ernment to  regulate  in  the  public  interest, 
and  of  government  to  regulate  by  fixing  such 
a    reasonable   rate  as   will  safeguard   the 
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lights  of  iKrlrate  ownership,  are  Interdepend- 
ent and  reciprocal.  Where,  however,  the 
right  to  contract  exists,  and  the  parties,  the 
public  on  the  one  hand  and  the  priyate  on 
the  other,  do  so  contract,  the  law  of  the  con- 
tract governs  both  the  duty  of  the  private 
owner  and  the  governmental  power  to  regu- 
late. Were,  therefore,  as  in  the  case  sup- 
posed In  the  argument,  the  regulating  power 
of  government  wholly  uncontrolled  by 
contract,  it  would  follow  that  that  power 
would  be  required  to  be  exerted  and  hence 
the  supposed  condition  operating  upon  the 
private  owner  would  be  nugatory.  Such  a 
case  really  presents  no  question  of  a  condi- 
tion, since  it  resolves  itself  into  a  mere  issue 
of  the  exercise  by  government  of  its  regu- 
latory power. 

[6]  Further,  however,  it  is  urged  that,  as 
at  the  time  of  the  consolidation  in  1917  the 

powers  of  the  city  were  not  •limited  by  the 
constitutional  provision  referred  to,  the 
necessary  effect  of  the  obligations  which  the 
Public  Service  Comimny  came  under  was  to 
convert  the  five-cent  fare  ordinance  into  a 
contract  conferring  the  right  to  enforce  it, 
even  though  confiscatory.  But  that  ques- 
tion rests  upon  mere  implications,  as  no  ex- 
press provision  to  that  effect  is  pointed  out. 
Moreover,  its  entire  want  of  merit,  not  only 
results  from  that  fact,  but  from  the  unwar- 
ranted character  of  the  implications  upon 
which  it  is  based.  They  proceed  upon  as- 
sumptions that,  because  the  city  exacted  as 
a  condition  for  consenting  to  the  consolida- 
tion, that  the  existing  obligations  and  duties 
of  the  corporations  should  be  preserved,  a 
contract  as  to  the  five-cent  fare  arose.  The 
error  of  the  proposition  in  all  its  aspects  Is 
equally  apparent  from  a  broader  view,  since 
from  the  date  of  the  final  decision  in  the 
Altgelt  Case  up  to  the  time  when  the  conten- 
tion as  to  confiscation  resulting  from  the 
changed  conditions  arose,  the  acts  and  deal- 
ings of  the  parties  unmistakably  indicated 
the  purpose  to  exert  the  authority  derived 
from  the  power  to  regulate,  to  the  exclusion 
of  the  limitations  resulting  from  the  right  of 
contract  which  had  been  unsuccessfully  asr 
sorted  by  the  Traction  Company  in  the  Alt- 
gelt litigation.  This  deduction  arises  not 
only  from  the  exertion  by  the  city,  after  the 
finality  of  the  Altgelt  litigation,  of  the  power 
to  compel  the  carrying  of  policemen  and  fire- 
men without  charge,  but  also  from  the  gen- 
eral   limitations    expressed    in    ordinances 


making  no  reference  whatever  to  contract 
rights,  and  asserting  the  right  of  the  city  to 
give  or  not  to  give  consent  to  a  change  of 
rata 

In  fact,  the  dty  ordinance  expressing  the 
consent  to  the  consolidation  makes  this 
clear,  since  having,  in  the  second  section. 
Imposed  upon  the  Public  Service  Company 
"all  the  llmitatliMis,  duties,  contracts,  for- 
feitures and  obligations  Imposed  on  or  re- 
quired of  either  of  said  companies  at  this 
time,"  yet  expressly,  in  the  third  section,  it 
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•stipulated  for  the  right  of  the  dty  to  regu- 
late the  charges  for  the  gas  and  electric  serv- 
ices, and  Imposed  upon  the  Public  Service 
Company  the  duty  of  keeping  the  accounts 
as  to  such  services  in  such  a  manner  as  to 
enable  this  to  be  done.  Light  is  necessarily 
thrown  on  the  purpose  of  this  provision  by 
considering  that  the  right  of  the  Public  Serv- 
ice Company  to  assert  that  the  maximum 
rates  fixed  by  the  ordinance  of  1899  in  favor 
of  the  gas  and  electric  companies  were  con- 
tracts limiting  the  power  of  the  dty  to  rege- 
late, had  not  been  determined  adversely  to 
those  companies,  as  had  been  done  as  to  the 
Traction  Company  by  the  Altgelt  Case — a 
view  the  force  of  which  will  be  felt  by  re- 
calling that  by  the  amendment  to  the  dty's 
charter  which  we  have  stated  the  constitu- 
tional limitation  which  led  to  the  deflection 
of  the  contract  clause  in  the  Altgelt  Case 
was  no  longer  applicable. 

[6]  The  bold  contrast  between  the  ordi- 
nance referred  to  and  the  statement  made  by 
the  city  in  the  ordinance  refusing  the  in- 
crease in  rate  to  meet  the  oonfi8cati<Hi,  be- 
cause of  the  assumed  restraint  put  by  &n 
existing  contract,  tends  to  throw  abundant 
light  on  the  situation.  The  fact  is  that  all 
the  contentions  of  the  city  as  to  implication 
of  contract  as  to  the  1899  rates  but  illustrate 
the  plainly  erroneous  theory  upon  which  the 
entire  argument  for  the  dty  proceeds;  that 
is,  that  limitations  by  contract  upon  the 
power  of  government  to  regulate  the  rates  to 
be  charged  by  a  public  service  corporation 
are  to  be  implied  for  the  purpose  of  sustain- 
ing the  confiscation  of  private  property. 
Home  Telephone  Co.  v.  Los  Angeles,  211  U. 
S.  266,  273,  29  Sup.  Ct  50,  53  L.  Ed.  176,  and 
cases  cited ;  Milwaukee  EHectric  Railway  Co. 
V.  Wisconsin  R.  R.  Commission,  238  U.  S. 
174,  180,  35  Sup.  Ct  820,  59  L.  Ed.  1254. 

Affirmed. 
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ing  the  right  to  he  heard  where  liberty  or  prop- 
erty is  at  stake  in  Judicial  proceedings. 


(Argaed  Nov.  18,  1920.    Decided  Aprfl  11, 

1921.) 

No.  99. 

1.  CoaatittttioBal  law  «=s>3l2— Garnlshmeat 
121 1/2,  New,  vol.  lOA  Key-No.  Series-Statute 
requiring  seourity  from  nonresident,  sued  by 
foreign  attaohment,  as  condition  of  right  to 
appear  and  defend,  does  not  deny  due  process. 

Rev.  Code  Del.  1915,  §  4123,  requiring  a 
nonresident  defendant,  sned  hy  foreign  attach- 
ment, to  give  secarity  to  the  valne  of  the  prop- 
erty attached  as  a  condition  of  the  right  to 
appear  and  defend,  which  provision  was  snb- 
stitoted  in  1877  for  a  provision  adopted  at  an 
early  date  requiring  special  bail,  as  required 
by  the  statutes  of  various  other  states  based 
on  an  old  custom  of  the  dty  of  London,  does 
not  deprive  such  defendant  of  his  property 
without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment,  even  though  in  a  par- 
ticular case  defendant  is  unable  to  give  such 
security. 

2.  Constltntlonal  law  ^=s>207(3)*8tate  may 
grant  protection  of  foreign  attachment  to 
ortdltors  who  are  citizens  of  other  states. 

Under  Const  art  4,  {  2,  a  state  is  at  liber- 
ty, if  not  under  a  duty,  to  secure  to  creditors 
of  nonresident  owners  of  property,  who  are 
citiaena  of  other  states,  the  same  protection  by 
foreign  attachment  that  it  accords  to  its  own 
citizens. 

8.  Action  ^s»66— Control  of  process  and  pro- 
ceedings, so  as  not  to  produce  hardship.  Is 
■ot  matter  of  right. 
The  summary  and  equitable  jurisdiction  of  a 
court  of  law  so  to  control  its  own  process  and 
proceedings  as  not  to  produce  hardship  is  a 
matter  of  grace  or  discretion,  and  not  of  right 
where  the  proceedings  have  been  regular,  and 
is  characterized  by  the  imposition  of  terms  on 
the  party  to  whom  concession  is  made. 

4.  Constitutional  law  ^=:»305— Control  of  pro- 
cess and  proceedings,  so  as  not  to  produce 
hardship,  not  essantlaJ  to  duo  process. 

While  a  liberal  exercise  by  courts  of  law 
of  their  summary  and  equitable  Jurisdiction  so 
to  control  their  own  process  and  proceedings 
as  not  to  produce  hardship  is  to  be  commend- 
ed, it  is  not  essential  to  due  process  of  law. 

8.  Constitutional  law  ^=»25l— Due  process 
does  not  require  Ideal  system  for  administra- 
tion of  Justice. 

The  due  process  clause  of  the  Fourteenth 
Amendment  does  not  impose  on  the  states  a 
duty  to  establish  ideal  systems  for  the  admin- 
istration of  justice,  with  every  modem  im- 
provement and  with  provision  against  every 
possible  hardship  that  may  befall. 

8.  Constitutional    law    ^=»25l— Due    process 
oiause  restrains  state  action  within  bounds 
consistent  with  liberty  and  private  property. 
The  due  process  clause  of  the  Fourteenth 
Amendment  restrains  state  action,  whether  leg- 
islative, executive,  or  judicial,   within  bounds 
that  are  consistent  with  the  fundamentals  of 
individual  liberty  and  private  property,  inelud- 


7.  Constitutional  law  ^=s>249— Statute  requiring 
security  from  Individual  nonresident  defend- 
ants as  condition  of  right  to  appear  In  at- 
tachment suit  does  not  deny  equal  protection. 

Rev.  Code  Del.  1915,  §  4123,  requiring  an 
individual  nonresident  defendant  sued  by  for- 
eign attachment  to  give  security  to  the  value 
of  the  property  attached  as  a  condition  of  the 
right  to  appear  and  defend,  does  not  deny  the 
equal  protection  of  the  laws,  in  violation  of  the 
Fourteenth  Amendment  even  assuming  that 
section  4143,  requires  no  such  security  from 
corporate  defendants,  where  this  difference  in 
treatment  was  originally  resorted  to  because 
corporations  could  not  put  in  spedal  bail  or  be 
surrendered  thereunder,  as  was  required  in 
the  case  of  individual  defendants. 

8.  Constitutional  law  ^=»206( I)— Statute  re- 
quiring security  from  nonresident  defendant 
In  attachment  action  held  not  to  abridge  privi- 
leges or  immunities  of  United  States  citizens. 

Rev.  Code  Del.  1915,  §  4123,  requiring  non- 
resident  defendants,  sued  by  foreign  attach- 
ment, to  give  security  as  a  condition  of  the 
right  to  appear  and  defend,  does  not  abridge 
any  privileges  and  immunities  of  such  defend- 
ants as  citizens  of  the  United  States  in  viola- 
tion of  the  Fourteenth  Amendment 

9.  Constitutional  law  «=s>206(l)«Only  privi- 
leges and  Immunities  of  federal  origin  are 
protected  by  Fourteenth  Amendment. 

Const  U.  S.  Amend.  14,  {  1,  forbidding 
states  to  abridge  the  privileges  and  immunities 
of  citizens  of  the  United  States,  refers  only 
to  privileges  and  immunities  owing  their  exist- 
ence to  the  federal  government  its  national 
character,  its  Constitution,  or  its  laws. 

The  Chief  Justice  and  Bir.  Justice  Clarke 
dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Delaware. 

Action  by  John  Pierpont  Morgan  and  oth- 
ers, as  executors  of  John  Pierpont  Morgan, 
deceased,  against  James  A.  Ownbey.  A 
judgment  for  plaintiffs  was  affirmed  by  the 
Supreme  Court  of  Delaware  (7  Boyce,  297, 
105  A.  888),  and  defendant  brings  error. 
Affirmed. 

Mr.  Louis  Marshall,  of  New  York  City,  for 
plaintiff  in  error. 
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^Messrs.  WUlard  Saulsbury,  of  Wilmington, 
Del.,  and  Harlan  F.  Stone,  of  New  York  City, 
for  defendants  in  error. 

*Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

This  writ  of  error  brings  under  review  a 
Judgment  of  the  Supreme  Court  of  the  state 
of  Delaware,  affirming  a  judgment  of  the 
Superior  Court  In  a  proceeding  brought  by 
defendants  in  error  by  foreign  attachment 
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lights  of  iKrlrato  ownership,  are  Interdepend- 
ent and  reciprocal.  Where^  however,  the 
right  to  contract  exi8t8»  and  the  parties,  the 
public  on  the  one  hand  and  the  private  on 
the  other,  do  so  contract,  the  law  of  the  con- 
tract governs  both  the  duty  of  the  private 
owner  and  the  governmental  power  to  regu- 
late. Were,  therefore,  as  in  the  case  sup- 
posed in  the  argument,  the  regulating  power 
of  government  wholly  uncontrolled  by 
contract,  it  would  follow  that  that  power 
would  be  required  to  be  exerted  and  hence 
the  supposed  condition  operating  upon  the 
private  owner  would  be  nugatory.  Such  a 
case  really  presents  no  question  of  a  condi- 
tion, since  it  resolves  itself  into  a  mere  issue 
of  the  exercise  by  government  of  its  regu- 
latory power. 

[6]  Further,  however,  it  is  urged  that,  as 
at  the  time  of  the  consolidation  in  1917  the 
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powers  of  the  city  were  not  ^limited  by  the 
constitutional  provision  referred  to,  the 
necessary  effect  of  the  obligations  which  the 
Public  Service  Company  came  under  was  to 
convert  the  five-cent  fare  ordinance  into  a 
contract  conferring  the  right  to  enforce  it, 
even  though  confiscatory.  But  that  que»- 
ti<Mi  rests  upon  mere  Implications,  as  no  ex- 
press provision  to  that  effect  is  pointed  out. 
Moreover,  its  entire  want  of  merit,  not  only 
results  from  that  fact,  but  from  the  unwar- 
ranted character  of  the  implications  upon 
which  it  is  based.  They  proceed  upon  as- 
sumptions that,  because  the  city  exacted  as 
a  condition  for  consenting  to  the  consolida- 
tion, that  the  existing  obligations  and  duties 
of  the  corporations  should  be  preserved,  a 
contract  as  to  the  five-cent  fare  arose.  The 
error  of  the  proposition  in  all  its  aspects  is 
equally  apparent  from  a  broader  view,  since 
from  the  date  of  the  final  decision  in  the 
Altgelt  Case  up  to  the  time  when  the  conten- 
tion as  to  confiscation  resulting  from  the 
changed  conditions  arose,  the  acts  and  deal- 
ings of  the  parties  unmistakably  indicated 
the  purpose  to  exert  the  authority  derived 
from  the  power  to  regulate,  to  the  exclusion 
of  the  limitations  resulting  from  the  right  of 
contract  which  had  been  unsuccessfully  asr 
sorted  by  the  Traction  Company  in  the  Alt- 
gelt litigation.  This  deduction  arises  not 
only  from  the  exertion  by  the  city,  after  the 
finality  of  the  Altgelt  litigation,  of  the  power 
to  compel  the  canying  of  policemen  and  fire- 
men without  charge,  but  also  from  the  gen- 
eral   limitations    expressed    in    ordinances 


making  no  reference  whatever  to  contract 
rights,  and  asserting  the  right  of  the  city  to 
give  or  not  to  give  consent  to  a  change  of 
rata 

In  fact,  the  city  ordinance  expressing  ttie 
consent  to  the  consolidation  makes  this 
clear,  since  having,  in  the  second  section, 
imposed  upon  the  Public  Service  Company 
"all  the  liraitatl(»is,  duties,  contracts,  for- 
feitures and  obligations  imposed  on  or  re- 
quired of  either  of  said  companies  at  this 
time,"  yet  expressly,  in  the  third  section.  It 

^stipulated  for  the  right  of  the  dty  to  rega- 
late  the  charges  for  the  gas  and  electric  serv- 
ices, and  imposed  upon  the  Public  Service 
Company  the  duty  of  keeping  the  accounts 
as  to  such  services  in  such  a  manner  as  to 
enable  this  to  be  done.  Light  Is  necessarily 
thrown  on  the  purpose  of  this  provision  by 
considering  that  the  right  of  the  Public  Serv- 
ice C<»npQny  to  assert  that  the  maximum 
rates  fixed  by  the  ordinance  of  1899  in  favor 
of  the  gas  and  electric  companies  were  con- 
tracts limiting  the  power  of  the  dty  to  regu- 
late, had  not  been  determined  adversely  to 
those  companies,  as  had  been  done  as  to  the 
Traction  Company  by  the  Altgelt  Case — a 
view  the  force  of  which  will  be  felt  by  re- 
calling that  by  the  amendment  to  the  dty's 
charter  which  we  have  stated  the  constitu- 
tional limitation  which  led  to  the  deflection 
of  the  contract  clause  in  the  Altgelt  Case 
was  no  longer  applicable. 

[6]  The  bold  contrast  between  the  ordi- 
nance referred  to  and  the  statement  made  by 
the  city  in  the  ordinance  refusing  the  In- 
crease in  rate  to  meet  the  oonfiscaticMi,  be- 
cause of  the  assumed  restraint  put  by  an 
existing  contract,  tends  to  throw  abundant 
light  on  tbe  situation.  The  fact  is  that  all 
the  contentions  of  the  dty  as  to  implication 
of  contract  as  to  the  1899  rates  but  illustrate 
the  plainly  erroneous  theory  upon  which  the 
entire  argument  for  the  dty  proceeds;  that 
is,  that  limitations  by  contract  upon  the 
power  of  government  to  regulate  the  rates  to 
be  charged  by  a  public  service  corporation 
are  to  be  implied  for  the  purpose  of  sustain- 
ing the  confiscation  of  private  property. 
Home  Telephone  Co.  v.  Los  Angeles,  211  U. 
S.  265,  273,  29  Sup.  Ct  60,  53  L.  Ed.  170,  and 
cases  cited ;  Milwaukee  Electric  Bailway  Co. 
V.  Wisconsin  B.  B.  Commission,  288  U.  S. 
174,  180,  35  Sup.  Ct  820,  50  L.  Ed.  1254. 

Afllrmed. 
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ing  the  right  to  be  heard  where  liberty  or  prop- 
erty is  at  stake  in  Judicial  proceedings. 


(Argaed  Not.  18,  1920.    Decided  Aprfl  11, 

1921.) 

No.  99. 

1.  CoMtltutienal  law  ^=:»3 1 2— Garnishment 
121 1/2,  New,  vol.  lOA  Key-No.  Series-Statute 
requiring  security  from  nonresident,  sued  by 
foreign  attachment,  as  condition  of  right  to 
appear  and  defend,  does  not  deny  due  process. 

Rer.  Code  Del.  1915,  |  4123,  requiring  a 
nonresident  defendant,  sued  by  foreign  attach- 
ment, to  give  security  to  the  value  of  the  prop- 
erty attached  as  a  condition  of  the  right  to 
appear  and  defend,  which  proTision  was  sub- 
atitoted  in  1877  for  a  provision  adopted  at  an 
early  date  requiring  special  bail,  as  required 
by  the  statutes  of  various  other  states  based 
on  an  old  custom  of  the  dty  of  London,  does 
not  deprive  such  defendant  of  his  property 
without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment,  even  though  in  a  par- 
ticular case  defendant  is  unable  to  give  such 
security. 

2.  Constitutionai  iaw  «=s>207(3)*8tate  may 
grant  protection  of  foreign  attachment  to 
orsditors  who  aro  citizens  of  other  states. 

Under  Const,  art.  4,  §  2,  a  state  is  at  liber- 
ty, if  not  under  a  duty,  to  secure  to  creditors 
of  nonresident  owners  of  property,  who  are 
citiaena  of  other  states,  the  same  protection  by 
foreign  attachment  that  it  accords  to  its  own 
citizens. 

8.  Action  ^s»66— Control  of  process  and  pro- 
ceedings, so  as  not  to  produce  hardship,  Is 
not  matter  of  right. 

The  summary  and  equitable  jurisdiction  of  a 
court  of  law  so  to  control  its  own  process  and 
proceedings  as  not  to  produce  hardship  is  a 
matter  of  grace  or  discretion,  and  not  of  right, 
where  the  proceedings  have  been  regular,  and 
is  characterized  by  the  imposition  of  terms  on 
the  party  to  whom  concession  is  made. 

4.  Constitutional  iaw  ^=s>305— Control  of  pro- 
cess and  proceedings,  so  as  not  to  produce 
hardship,  not  essential  to  due  process. 

While  a  liberal  exercise  by  courts  of  law 
of  their  summary  and  equitable  Jurisdiction  so 
to  control  their  own  process  and  proceedings 
as  not  to  produce  hardship  is  to  be  commend- 
ed, it  is  not  essential  to  due  process  of  law. 

8.  Constitutional  law  ^=»25l— Due  process 
does  not  require  Ideal  system  for  administra- 
tion of  Justice. 

The  due  process  clause  of  the  Fourteenth 
Amendment  does  not  impose  on  the  states  a 
duty  to  establish  ideal  systems  for  the  admin- 
istration of  justice,  with  every  modem  im- 
provement, and  with  provision  against  every 
possible  hardship  that  may  befall. 

8.  Constitutionai  law  ^=»25l— Due  process 
dause  restrains  state  action  within  bounds 
oonslstont  with  liherty  and  private  property. 

The  due  process  clause  of  the  Fourteenth 
Amendment  restrains  state  action,  whether  leg- 
islative, executive,  or  judicial,  within  bounds 
that  are  consistent  with  the  fundamentals  of 
individual  liberty  and  private  property,  includ- 


7.  Constitutional  law  ^=s>249— Statute  requiring 
security  from  individual  nonresident  defend- 
ants as  condition  of  right  to  appear  In  at- 
tachment suit  does  not  deny  equal  protection. 

Rev.  Code  Del.  1915,  {  4123,  requiring  an 
indiridual  nonresident  defendant,  sued  by  for- 
eign attachment,  to  give  security  to  the  value 
of  the  property  attached  as  a  condition  of  the 
right  to  appear  and  defend,  does  not  deny  the 
equal  protection  of  the  laws,  in  violation  of  the 
Fourteenth  Amendment,  even  assuming  that 
section  4143,  requires  no  such  security  from 
corporate  defendants,  where  this  difference  in 
treatment  was  originally  resorted  to  because 
corporations  could  not  put  in  special  bail  or  be 
surrendered  thereunder,  as  was  required  in 
the  case  of  individual  defendants. 

8.  Constitutionai  iaw  ^=»206(i)— Statute  re- 
quiring security  from  nonresident  defendant 
In  attachment  action  held  not  to  abridge  privi- 
leges or  Immunities  of  United  States  citizens. 

Rev.  Code  Del.  1915,  f  4123,  requiring  non- 
resident defendants,  sued  by  foreign  attach- 
ment, to  give  security  as  a  condition  of  the 
right  to  appear  and  defend,  does  not  abridge 
any  pririleges  and  immunities  of  such  defend- 
ants as  citizens  of  the  United  States  in  viola- 
tion of  the  Fourteenth  Amendment 

9.  Constitutional  law  ^s»206(l)«Oniy  privi- 
leges and  Immunities  of  federal  origin  are 
protected  by  Fourteenth  Amendment. 

Const  U.  S.  Amend.  14,  §  1,  forbidding 
states  to  abridge  the  privileges  and  immunities 
of  citizens  of  the  United  States,  refers  only 
to  privileges  and  immunities  owing  their  exist- 
ence to  the  federal  government,  its  national 
character,  ita  Constitution,  or  its  laws. 

The  Chief  Justice  and  llr.  Justice  Clarke 
dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Delaware. 

Action  by  John  Pierpont  Morgan  and  oth- 
ers, as  executors  of  John  Pierpont  Morgan, 
deceased,  against  James  A.  Ownbey.  A 
judgment  for  plaintiffs  was  affirmed  by  the 
Supreme  Court  of  Delaware  (7  Boyce,  297, 
105  A.  888),  and  defendant  brings  error. 
Affirmed. 

Mr.  Louis  Marshall,  of  New  York  City,  for 
plaintiff  in  error. 
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^Messrs.  WUlard  Saulsbury,  of  Wilmington, 
Del.,  and  Harlan  F.  Stone,  of  New  York  City, 
for  defendants  in  error. 

*Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

This  writ  of  error  brings  under  review  a 
Judgment  of  the  Supreme  Court  of  the  state 
of  Delaware,  affirming  a  judgment  of  the 
Superior  Court  in  a  proceeding  brought  by 
defendants  in  error  by  foreign  attachment 
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ngainst  tbe  property  of  plaintiff  In  error  pur- 
suant to  the  statutes  of  that  state. 
Proceedings  were  commenced  in  the  Su- 

perior  Court  •December  23, 1915,  by  the  filing 
of  an  affidavit  entitled  In  the  cause,  made  by 
one  Joyce,  a  credible  person,  and  setting 
forth  that  defendant  Ownbey  resided  out  of 
the  state  and  was  justly  indebted  to  plain- 
tiffs in  a  sum  exceeding  |50.  Thereupon  a 
writ  of  foreign  attachment  was  issued  to 
the  sheriff  of  New  Oastle  county,  which 
plaintiffs  caused  to  be  indorsed  with  a  mem- 
orandum to  the  effect  that  special  bail  was 
required  in  the  sum  of  $200,000,  and  under 
which  the  sheriff  attached  33,824^  shares  of 
stock  (par  value  $5  each)  held  and  owned  by 
defendant  in  the  Wootten  Land  &  Fuel  Com- 
pany, a  Delaware  corporation,  and  made  a 
proper  return.  Plaintiffs  filed  a  declaration 
demanding  recovery  of  $200,000,  counting  up- 
on a  combination  of  the  common  money 
counts  in  assumpsit.  Whether  such  pleading 
was  required  or  even  permitted  by  the  stat- 
utes is  questionable;  but  this  is  not  ma- 
terial for  present  purposes.  Not  long  after- 
wards, defendant,  by  attorneys,  without  giv- 
ing security,  went  throus^  the  form  of  en- 
tering a  general  appearance,  and  filed  pleas 
of  non  assumpsit,  the  statute  of  limitations, 
and  payment  Plaintiflh*  attorneys  moved  to 
strike  out  the  aiq;)earance  and  pleas  on  the 
ground  that  q;>ecial  bail  or  security  as  re- 
quired by  the  statute  in  suits  instituted  by 
attachment  had  not  been  given.  To  this  mo- 
tion defendant  filed  a  written  response  set- 
ting up  that  the  Wootten  Land  &  Fuel  Com- 
pany, although  a  Delaware  corporation,  was 
engaged  in  coal  mining  and  all  its  other 
activities  and  business  in  the  states  of  Ck>lo- 
rado  and  New  Mexico,  where  it  had  large 
and  valuable  property;  that  defendant  was 
a  resident  of  Colorado,  and  the  stock  in  said 
comiwny  attached  in  this  case  constituted 
substantially  all  his  property ;  that  the  com- 
pany was  in  the  hands  of  a  receiver,  and 
because  of  this  the  market  value  of  the 
shares  attached  was  temporarily  destroyed* 
so  that  they  were  unavailable  for  use  in  ob- 
taining the  required  bail  or  security  to  pro- 
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cure  the  discharge  of  the  ^shares  from  at- 
tachment, and  that  it  was  impossible  for  de- 
fendant to  secure  bail  or  security  in  the  sum 
of  $200,000,  or  any  adequate  sum,  for  the 
release  of  the  shares  so  attached;  that  de- 
fendant had  a  good  defense,  in  that  there 
was  no  indebtedness  upon  any  account  or 
in  any  sum  due  from  him  to  plaintiffs;  that 
by  the  true  construction  of  the  Delaware 
statutes  the  entry  of  bail  or  security  for  the 
discharge  of  the  property  attached  was  not 
a  necessary  prerequisite  to  the  entry  of  de- 
fendant's appearance,  and  such  appearance 
might  be  made  without  disturbing  the  seizure 
of  property  under  the  writ  or  its  security  for 
any  Judgment  finally  entered;    and  that  if 


the  statutes  could  not  be  so  construed  as  to 
permit  appearance  and  defense  in  a  case  be- 
gun by  foreign  attachmoit  without  the  en- 
try of  bail  or  security  for  the  discharge  of 
the  property  seized,  they  were  unconstitu- 
tional under  the  first  section  of  the  Four- 
teenth Amendment,  in  that  (a)  they  abridged 
the  privileges  and  immunities  of  citizens  of 
the  United  States;  0>)  deprived  defendants 
in  cases  brought  under  them  of  property 
without  due  process  of  law;  and  (c)  denied 
to  such  def^idants  the  equal  protection  of 
the  laws. 

Upon  motion  of  plaintiffs  this  response  and 
the  attempted  appearance  and  pleas  of  de- 
fendant were  struck  out  upon  the  ground 
that  special  bail  or  security  as  required  by 
the  statute  had  not  been  given  by  defendant 
or  any  person  for  him;  the  court  in  banc 
holding  that  in  a  foreign  attachment  suit 
against  an  individual  there  could  be  no  ap- 
pearance without  entering  "special  bail," 
that  the  requirement  to  that  effect  was  not 
arbitrary  or  unreasonable,  and  the  statute 
was  not  unconstitutional.  Morgan  v.  Own- 
bey, 29  DeL  (6  Boyce)  379,  396-406^  100  Atl. 
411. 

Thereupon  Judgment  tn  favor  of  plaintiffs 
and  against  defendant  for  want  of  appear- 
ance was  ordered,  collectible  only  from  the 
property  attached,  the  amount  to  be  ascer- 
tained by  inquisition  at  bar.  The  inquisition 
aftenvards  proceeded,  and  resulted  in  the 
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finding  of  damages  *to  the  amount  of  $200,- 
16S.67,  for  which  final  Judgment  was  en> 
tered. 

Defendant  repeatedly  asked  that  the  pro- 
ceedings be  opened  and  he  be  permitted  to  ap- 
pear and  disprove  or  avoid  plaintiffs'  debt  or 
claim,  saying  that  shortly  after  the  issuance 
of  the  writ  of  attachment,  and  as  soon  as 
advised  thereof,  he  had  proceeded  to  Dela- 
ware, retained  counsel,  and  used  every  pos- 
sible effort  to  secure  bail  in  the  sum  of  $200.- 
(XX),  offering  the  attached  stock  as  collateral 
security  to  indemnify  a  surety,  but  because 
the  property  of  the  Wootten  Company  was  in 
the  hands  of  a  receiver  he  had  found  it  Im- 
possible to  obtain  any  surety;  and  that  he 
was  not  at  present  nor  was  he  at  the  time 
of  the  issuance  of  the  writ  of  foreign  attach- 
ment indebted  to  plaintiffs  in  any  sum  what- 
ever, but  had  a  Just  and  legal  defense  to  the 
whole  of  the  alleged  cause  of  action.  These 
applications  were  denied,  upon  opinions  of 
the  court  in  banc  (39  DeL  [6  Boycel  417, 
4a4r-436,  100  Aa  411),  and  the  Superior 
Court  ordered  the  shares  of  stock  in  ques^ 
tion  sold  in  order  to  satisfy  the  d^t,  inter- 
est, and  costs. 

The  Supreme  Court  affltrmed  the  Judgment 
(7  Boyce,  297,  105  Atl.  838,  849) ,  and  the  caso 
comes  here  upon  the  contention  that  the  stat- 
utes of  Delaware,  as  thus  construed  and  ai>- 
plied,  are  repugnant  to  the  first  section  of 
the  Fourteenth  Amendment. 
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The  statutes  are  found  in  the  Delaware 
Revised  Code  of  1915,  and  the  provisions 
bearing  upon  the  controversy  are  set  forth 
in  the  margin.  1 

[1]  *The  principal  contention  is  based  upon 
the  "due  process  of  law"  clause  of  the  Four- 
teenth Amendment.  It  is  said  the  essential 
element  of  due  process — the  right  to  appear 
and  be  heard  in  defense  of  the  action — is 
lacking.    But  the  statute  in  plain  terms  gives 

^108 

to  defendant  the  ^opportunity  to  appear  and 
make  his  defense,  conditioned  only  upon  his 
giving  security  to  the  value  of  the  property 
attached.  Hence  the  question  reduces  itself 
to  whether  this  condition  is  an  arbitrary  and 
unreasonable  requirement,  so  inconsistent 
with  established  modes  of  administering  jus- 
tice that  it  amounts  to  a  denial  of  due  pro- 
cess.   And  this  must  be  determined  not  alone 

no4 
with  reference  *to  a  case  of  peculiar  hard- 
ship arising  out  of  exceptional  circumstances, 

*  4142.  See.  25.  A  writ  of  foreign  attachment  may 
be  iuued  against  any  person  not  an  Inhabitant  of 
this  state.  •  •  •  upon  affldavlt  made  by  the  plain- 
tiff, or  some  other  credible  person,  and  filed  with 
the  prothonotary,  that  the  defendant  resides  out 
of  the  state,  and  Is  justly  indebted  to  the  said 
plaintiff  in  a  sum  exceeding  fifty  dollars.   •   •   • 

414B.  Sec  28.  The  said  writ  shall  be  framed. 
directed,  executed  and  returned,,  and  like  pro- 
ceedings had.  ae  in  the  case  of  a  domestic  attach- 
ment, except  as  to  the  appointment  of  auditors  and 
distributioo  among  crediton;  for  every  plaintiff 
in  a  foreign  attachment  shall  have  the  benefit 
of  his  own  discorery,  and,  after  judgment,  may 
proceed,  by  order  of  sale^  fieri  facias,  capias  ad 
satisfaciendum  or  otherwise,  as  on  other  judg- 
ments. 

Provided,  that  before  receiving  any  sum  under 
such  judgment,  the  plaintiff  shall  enter  Into  recog- 
nisance as  required  br  section  12  preceding. 

4125.  Sec  12.  Provided,  that  before  any  creditor 
shall  receive  any  dividend,  or  share,  so  distributed, 
he  shall,  with  sufficient  surety,  enter  into  recog- 
nisance to  the  debtor,  before  the  prothonotary,  in 
a  sufficient  sum.  to  secure  the  repayment  of  the 
same  or  any  part  thereof,  if  the  said  debtor  shall, 
within  one  year  thereafter,  appear  in  the  said  court 
and  disprove  or  avoid  such  debt,  or  such  part 
thereof. 

The  proceeding  for  this  purpose  may  be  by  mo- 
tion to  the  court,  and  an  issue  framed  and  tried 
before  the  same. 

4122.  Sec.  5.  If  the  defendant  in  the  attachment, 
or  any  sufficient  person  for  him,  will,  at  any  time 
before  judgment,  appear  and  give  security  to  the 
satisfaction  of  the  plaintiff  In  such  cause,  or  to 
the  satisfaction  of  the  court,  and  to  all  actions 
brought  against  such  defendant,  to  the  value  of  the 
property,  rights,  credits  and  monies  attached,  and 
the  costs,  then  the  garnishees  and  all  property  at- 
tached shall  be  discharged.     The  security  may  be 

taken  thus:     "On  the  day  of  ,  19—,  A. 

B.  becomes  security  in  the  sum  of  that  C. 

D.  shall  answer  the  demand  of  E.  F.  in  this  suit, 
and  shall  satisfy  any  judgment  to  the  extent  of 
the  value  of  the  property  attached,  that  may  be 
recovered  against  him  therein;"  which  entry,  on 
the  appearance  docket,  shall  be  signed  by  the  se- 
curity, and  shall  be  an  obligation  of  record  of  the 
same  force  and  effect,  and  subject  to  the  same  rem- 
edy by  an  action  of  debt,  as  any  other  obligation 
for  the  payment  of  money  may  be. 

4127.  Sec.  20.  Judgment  shall  be  given  for  the 
plaintiff  in  the  attachment  the  second  term  after 
issuing  the  writ,  unless  the  defendant  shaU  enter 


but  with  respect  to  the  general  effect  and  op- 
eration of  the  system  of  procedure  estab- 
lished by  the  statutea 

The  act  concerning  foreign  attachments 
has  been  upon  the  statute  books  of  Delaware 
since  early  colonial  days.  Like  the  attach- 
ment acts  of  other  states,  it  traces  its  origin 
to  the  custom  of  London,  under  which  a  cred- 
itor might  attach  money  or  goods  of  the  de- 
fendant either  in  plaintifTs  own  hands  or  in 
the  custody  of  a  third  person,  by  proceedings 
in  the  mayor's  court  or  in  the  sheriff's  court 
The  subject  is  treated  at  large  in  Bohun's 
Privilegia  Londini  (3d  Ed.  1723)  p.  253  et  seq. 
See  also  Bac.  Abr.  (Bouv.  Ed.),  tit  Customs 
of  tondon  (H) ;  Com.  Dig.  (4th  Ed.)  tit.  At- 
tachment Foreign  (A);  Pulling,  Laws  & 
Customs  of  London  (2d  Ed.)  1S7  et  seq.; 
Serg.  Attach.  Appendix,  p.  205  et  seq.  As  is 
said  in  Drake  on  Attachment  (  3: 

'This  custom,  notwithstaDdlDg  its  local  and 
limited  character,  was  doubtless  known  to  our 
ancestors,  when  they  sought  a  new  home  on  the 

special  bail  as  aforesaid:  whereupon,  the  court 
shall  make  an  order  that  the  sheriff  shall  sell  the 
property  attached,  on  due  notice,  and  pay  the  pro- 
ceeds (deducting  legal  costs  and  charges)  to  the 
auditors  for  distribution. 

4142.  Sec.  26.  A  writ  of  foreign  attachment  may 
be  issued  out  of  the  Superior  Court  of  this  state 
against  any  corporation,  aggregate  or  sole,  not 
created  by  or  existing  under  the  laws  of  this  state, 
upon  affidavit  made  by  the  plaintiff  or  any  other 
credible  person,  and  filed  with  the  prothonotary 
of  said  court  that  the  defendant  is  a  corporation 
not  created  by,  or  existing  under  the  laws  of  this 
state,  and  is  justly  indebted  to  the  said  plaintiff 
in  a  sum  of  money,  .to  be  specified  in  said  affldaTlt, 
and  which  shall  exceed  fifty  dollars. 

The  said  writ  .shall  be  firamed,  directed,  executed 
and  returned,  and  like  proceedings  had  as  in  the 
case  of  a  foreign  attachment  issued  under  the  next 
foregoing  section,  except  that  attachments  to  be 
issued  under  this  section  shall  be  dissolTed  only 
in  the  manner  hereinafter  provided. 

In  any  attachments  to  be  issued  under  this  sec- 
tion, judgment  shall  be  given  for  the  plaintiff  at 
the  second  term  after  the  issuing  of  the  writ,  un- 
less the  defendant  shall  have  caused  an  appear- 
ance by  attorney  to  be  entered,  in  which  case  the 
like  proceedings  shall  be  had,  as  in  suits  commenc- 
ed against  a  corporation  by  summons:  Provided, 
however.  If  the  defendant  in  the  attachment  or 
sny  sufficient  person  for  him,  shall,  at  any  time 
before  judgment  give  security  for  the  payment 
of  any  judgment  that  may  be  recovered  in  said 
proceedings  with  costs,  then  the  garnishees  and  all 
the  property  attached,  shall  be  discharged,  and 
the  attachment  dissolved,  and  like  proceedings  be 
had  as  in  other  cases  of  foreign  attachment,  in 
which  the  attachment  has  been  dissolved  by  spe- 
cial bail.    •   •   • 

4160.  Sec.  S3.  The  shares  of  any  person  in  an  in- 
corporated company,  with  all  the  rights  thereto 
belonging,  shall  be  subject  to  attachment  as  pro- 
vided by  sections  96  to  99,  inclusive,  of  chapter 
sixty-five.  [The  reference  is  to  Rev.  Code,  S8  2009- 
2013,  which  prescribe  the  method  of  attaching  stock, 
selling  it  under  such  attachment,  and  passing  title 
thereto.] 

1986.  Sec.  72.  For  all  purposes  of  title,  action, 
attachment,  garnishment  and  jurisdiction  of  all 
courts  held  in  this  state,  but  not  for  the  purpose 
of  taxation,  the  situs  of  the  ownership  of  the  capi- 
tal stock  of  all  corporations  existing  under  the 
laws  of  this  state,  whether  organized  under  this 
chapter  or  otherwise,  shall  be  regarded  as  In  this 
state. 
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Western  continent,  and  its  essential  principle, 
brought  hither  by  them,  has,  in  varied  forms, 
become  incorporated  into  the  legal  systems  of 
all  our  states.  •  •  •  Our  circumstances  as 
a  nation  have  tended  peculiarly  to  give  impor- 
tance to  a  remedy  of  this  character.  The  divi- 
sion of  our  extended  domain  into  many  differ- 
ent states,  each  limitedly  sovereign  within  its 
territory,  inhabited  by  a  people  enjoying  un- 
restrained privilege  of  transit  from  place  to 
place  in  each  state,  and  from  state  to  state, 
taken  in  connection  with  the  universal  and  un- 
exampled expansion  of  credit,  and  the  prevalent 
abolishment  of  imprisonment  for  debt,  would 
naturally,  and  of  necessity,  lead  to  the  estab- 
lishment, and,  as  experience  has  demonstrated, 
the  enlargement  and  extension,  of  remedies  act- 
ing upon  the  property  of  debtors." 

By  the  custom  a  defendant  could  not  ap- 
ples 
pear  or  raise  *an  issue  about  the  debt  claimed 
without  entering  special  bail,  or  else  surren- 
dering his  body.  Andrews  v.  Gierke,  Garth. 
25,  26.  Hence  it  naturally  came  about  that 
the  American  colonies  and  states,  in  adopting 
foreign  attachment  as  a  remedy  for  collect- 
ing debts  due  from  nonresident  or  absconding 
debtors,  in  many  instances  made  it  a  part  of 
the  procedure  that  if  defendant  desired  to 
enter  an  appearance  and  contest  plaintiff's 
demand  he  must  first  give  substantial  se- 
curity, usually  in  the  form  of  special  bail. 
Besides  Delaware,  this  was  true  of  New  Jer- 
sey (Pat,  L.  p.  296.  (  7 ;  Id.,  p.  298,  §  16 ;  Wat- 
son y.  Noblett,  66  N.  J.  Law,  506,  508,  47  Atl. 
438) ;  Pennsylvania  (McGlenachan  v.  McGarty, 
1  Dall,  375,  378,  1  L.  Ed.  183);  Maryland 
(Gampbell  y.  Morris,  3  Har.  &  McH.  535,  552, 
553) ;  Virginia  (Tiernans  v.  Schley,  2  Leigh, 
25,  29);  North  Carolina  (Britt  v.  Patterson, 
31  N.  C.  197,  200 ;  Alexander  v.  Taylor,  62  N. 
G.  36,  38);  South  Carolina  (Acock  v.  Linn, 
Harp.  368,  369,  370 ;  Fife  v.  Glarke,  3  McCord, 
347,  352 ;  Gallender  y.  Duncan,  2  Bailey,  454) ; 
Tennessee  (Boyd  v.  Buckingham,  10  Humph. 
434,  437);  and  Ohio  (1  Ghase's  Stat.  462,  ( 
15,  cited  by  counsel  in  Voorhees  v.  Bank  of 
United  States,  10  Pet.  449,  453,  9  L.  Ed.  490). 

As  to  the  legislation  in  Delaware,  where 
the  system  is  authoritatively  deduced  from 
the  Custom  of  London  (Reybold  v.  Parker, 
6  Houst.  544,  555;  Reynolds  v.  Howell,  1 
Marv.  52,  59;  Fowler  v.  Dickson,  24  DeL 
H  Boyce]  113,  119,  74  Atl.  601),  not  stopping 
to  trace  early  colonial  laws  mentioned  in 
Reybold  y.  Parker,  supra  (0  Houst  553),  we 
find  that  an  act  providing  for  proceedings  by 
attachment  against  nonresident  as  well  as 
against  absconding  debtors  was  passed  by  the 
Assembly  of  the  Delaware  (}ounties  and  the 
Province  of  Pennsylvania  March  24,  1770 
(Del.  Laws  1753-1777,  pp.  165,  174);  was  sup- 
plemented by  acts  of  the  Legislature  of  the 
state  of  Delaware  of  January  31,  1817  (Del. 
Laws  1817,  p.  232,  c.  133),  and  January  27, 
1823  (DeL  Laws  1822-1824,  p.  261,  c.  162), 
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and  found  *its  way,  without  change  material 
to  the  present  purpose,  into  Delaware  Re- 


vised CJode  of  1852,  as  chapter  104.  By  sec- 
tion 3  (Code,  §  22G6)  a  defendant  desiring  t« 
enter  appearance  was  required  to  put  in  spe- 
cial ball  to  the  value  of  the  property  at- 
tached. 

In  1856  it  was  held  by  the  Superior  Court 
that  the  act  did  not  extend  to  foreign  corpo- 
rations ;  and  this  because  a  corporation  could 
not  put  in  special  bail  or  be  surrendered  to 
bail  when  it  appeared,  and,  in  the  abs^ice  of 
provision  for  the  security  to  be  given,  it  must 
be  held  that  the  statute  did  not  contemplate 
or  include  the  case  of  such  a  corporaticm. 
Vogle  V.  New  Granada  Canal  Co.,  1  HousL 
294,  299.  To  remedy  this,  a  supplement  was 
enacted  March  2,  1857  (11  Del.  Laws,  482,  c 
424),  providing  that  the  writ  might  be  issued 
against  a  foreign  corporation  and  like  pro- 
ceedings be  had  thereon  as  in  other  cases, 
except  that  the  attachment  should  be  dis- 
solved only  by  defendant  bringing  into  court 
the  sum  of  money  specified  as  the  plaintiflT^ 
demand  in  the  atfidavlt  on  which  the  writ 
was  issued,  or  giving  security  for  the  pay- 
ment of  any  judgment  recovered;  but  that 
an  appearance  might  be  entered  for  defend- 
ant without  bringing  tn  the  money  or  giving 
the  security  mentioned,  in  which  case  the 
writ  should  continue  to  bind  the  property  at- 
tached. An  amendment  passed  March  17, 
1875  (15  Del.  Laws,  305,  306,  cc  181,  182), 
eliminated  the  express  provision  for  appear- 
ance without  dissolving  the  attachment,  and 
amended  the  provision  as  to  the  form  of  se- 
curity to  be  given,  leaving  the  section  to 
stand  as  it  appears  in  Rev.  Code  DeL  1915, 
{  4143  (section  26),  quoted  in  the  margin,  su- 
pra. Notwithstanding  this  amendment,  it 
seems  to  be  thought  that  In  attachment 
against  a  foreign  corporation  the  entry  of 
security  is  still  not  a  prerequisite  to  appear- 
ance, and  necessary  only  if  it  be  desired  to 
discharge  the  garnishees  and  the  property  at- 
tached (2  Woolley,  Del.  Prac  S  1293),  and  in 
favor  of  plaintiff  in  error  we  shall  so  assume. 
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*  Meantime,  the  provision  requiring  a  non- 
resident individual  to  enter  special  bail  as  a 
condition  of  making  appearance  remained  as 
before  until  March  6, 1877,  when  the  Legisla- 
ture substituted  a  provision  requiring  secur- 
ity to  be  given  to  the  satisfaction  of  the  plain- 
tiff or  of  the  court  to  the  value  of  the  prop- 
erty attached  and  costs,  conditioned  that  de- 
fendant answer  the  plaintliTs  demand  and 
satisfy  any  Judgment  recovered,  to  the  extent 
of  the  value  of  the  property  attached.  15 
Del.  Laws,  612,  c.  473.  In  this  form  it  is 
found  in  Rev.  Code  Del.  1915,  f  4123  (secUMi 
6),  quoted  in  the  margin,  supnu 

It  will  be  seen  that  from  the  beginning  the 
giving  of  security,  either  in  the  form  of  spe- 
cial bail  or  a  substituted  undertaking  for  the 
payment  of  the  Judgment,  has  been  made  a 
condition  precedent  to  the  entering  of  ap- 
pearance and  making  defense  upon  the  mer- 
its by  a    nonresident  individual    defendant 
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whose  property  was  taken  under  foreign  at- 
tachment. In  the  present  ease  the  court  in 
banc  called  attention  to  the  hardship  occa- 
sionally arising  from  this,  and  suggested  that 
the  Legislature  provide  a  remedy.  Morgan  y. 
Ownbey.  29  Del.  (6  Boyce)  435.  100  Ati.  411. 
There  followed  an  amendatory  act  of  March 
23,  1917  (29  Del.  Laws,  844.  c.  258).  permitting 
an  appearance  and  defense  without  the  giv- 
ing of  special  security,  but  leaving  the  lien 
upon  the  property  attached  to  remain  as  se- 
curity pro  tanto,  which  was  made  to  apply, 
subject  to  conditions,  to  all  suits  instituted 
<as  this  one  was)  after  January  1,  1915. 
"Whether  plaintiff  in  error  was  at  liberty  to 
avuii  himself  of  this  statute  we  are  not  ad- 
vised; and  for  present  purposes  it  will  be 
disregarded. 

The  courts  of  Delaware  at  all  times  have 
laid  emphasis  upon  the  difference  between 
the  original  character  of  a  suit  by  foreign  at- 
tachment, treating  it  as  an  ex  parte  proceed- 
ing quasi  In  rem,  looking  to  a  judgment  of 
condemnation  against  the  pr<q;)erty  attached 
and  having  the  incidental  object  of  compel- 
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ling  defendant's  appearance,  *on  the  one  hand, 
and  the  action  in  personam,  with  its  appro- 
priate incidents,  that  resulted  from  an  ap- 
pearance by  defendant  accompanied  by  the' 
giving  of  security,  on  the  other.  Wells  v. 
Shreve's  Administrator  a861)  2  Houst  329, 
86Qh370;  Frankel  v.  Satterfleld  (1890)  9 
Houst  201,  209,  19  AU.  898;  Nat.  Bank  of 
W.  &  B.  V.  Furtick  (1895)  2  Marv.  35,  51,  42 
Aa  479,  44  L.  R.  A.  115,  69  Am.  St  Rep.  99. 
Recognizing  the  fundamental  character  of 
this  distinction,  and  regarding  the  foreign  at- 
tachment in  Delaware  as  wholly  statutory, 
the  courts  have  not  felt  at  liberty,  in  the  ab- 
fience  of  legislation,  to  give  to  the  proceeding 
a  hybrid  character  by  permitting  an  appear- 
ance without  security  other  than  the  proper- 
ty attached,  leaving  this  to  answer  pro  tanto 
the  plaintifTs  demand. 

The  requirement  of  special  ball  as  a  con- 
ation of  appearance  was  long  familiar  in 
bailable  actions  at  common  law  and  in  admi- 
ralty proceedings.  In  requiring  such  ball 
from  a  nonresident  defendant  whose  goods 
bad  been  seized  and  who  desired  to  be  heard 
to  contest  the  plaintiff's  demand,  Delaware 
did  but  follow  familiar  precedents  and  anal- 
ogles,  besides  conforming  to  the  custom.  It 
Is  not  contended  that  the  substitution,  by  the 
1877  amendment,  of  a  bond  conditioned  for 
payment  of  the  judgment  to  the  extent  of  the 
value  of  the  property  attached,  in  lieu  of  the 
special  ball  formerly  required  on  entering  ap- 
pearance, made  a  substantial  difference  ren- 
-dering  the  new  requirement  any  more  obnox- 
ious to  the  due  process  clause  than  the  ear- 
lier. It  Is  the  imposing  of  any  condition 
whatever  upon  the  right  to  be  heard  that  is 
complained  of. 

Hence  the  question  is  whether  the  state  in 
thus  adopting  a  time-honored  method  of  pro- 


cedure and  preserving  as  a  part  of  it  a  time- 
honored  requirement  of  security,  and  in  ad- 
hering logically  to  the  ancient  distinction  be- 
tween a  proceeding  quasi  in  rem  and  an  ao> 
tion  in  personam,  to  the  extent  of  refraining, 
until  the  amendment  of  1917,  from  enacting 
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legislation  recognizing  the  peculiar  appeal  *of 
a  defendant  who  may  have  no  resources  or 
credit  aside  from  the  property  attached,  must 
be  regarded  as  having  deprived  such  a  de- 
fendant of  his  property  without  due  process 
of  law,  in  contravention  of  the  Fourteenth 
Amendment.  In  our  opinion,  the  question 
must  be  answered  in  the  negative. 

In  Murray's  Lessee  v.  Hobok^i  Land  & 
Imp.  Co.,  18  How.  272,  276,  280,  15  L.  Ed.  372, 
which  arose  under  the  due  process  clause  of 
the  Fifth  Amendment,  the  court,  by  Mr.  Jus- 
tice Curtis,  declared  (18  How.  276,  277,  16 
L.  Ed.  372): 

'*The  CoDstitution  contains  no  description  of 
those  processes  which  it  was  intended  to  allow 
or  forbid.  It  does  not  even  declare  what  prin- 
ciples are  to  be  applied  to  ascertain  whether  it 
be  due  process.  ♦  •  •  To  what  principles, 
then,  are  we  to  resort  to  ascertain  whether 
this  process,  enacted  by  Congress,  is  due  pro- 
cess? To  this  the  answer  must  be  twofold. 
We  must  examine  the  Constitution  itself,  to 
see  whether  this  process  be  in  conflict  with  any 
of  its  provisions.  If  not  found  to  be  so,  we 
must  look  to  those  settled  usages  and  modes 
of  proceeding  existing  in  the  common  and  stat- 
ute law  of  England,  before  the  emigration  of 
our  ancestors,  and  which  are  shown  not  to 
have  been  unsuited  to  their  civil  and  political 
condition  by  haviug  been  acted  on  by  them 
after  the  settlement  of  this  country.'* 

[21  In  Pennoyer  v.  Neff,  95  U.  S.  714,  722- 
724,  24  L.  Ed.  565,  it  was  shown  that  the 
process  of  foreign  attachment  has  its  funda* 
mental  basis  in  the  exclusive  jurisdiction  ar^d 
sovereignty  of  eadi  state  over  persons  and 
property  within  its  borders;  and  although 
emphasis  was  there  laid  upon  the  authority 
and  duty  of  a  state  to  protect  its  own  citi- 
zens in  tiieir  claims  against  nonresident  own- 
ers of  property  situate  within  the  state,  it  is 
clear  that,  by  virtue  of  the  "privileges  and 
Immunities"  clause  of  section  2  of  article  4 
of  the  Constitution,  each  state  Is  at  liberty, 
if  not  under  a  duty,  to  accord  the  same  priv- 
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liege  of  protection  to  creditors  *who  are  citi- 
zens of  other  states  that  it  accords  to  its  own 
citizens.  Blake  v.  McClung,  172  U.  S.  239, 
248  et  seq.,  19  Sup.  Ot.  165,  43  L.  Ed.  432. 
[3, 4]  The  record  before  us  shows  no  Judg- 
ment entered  against  plaintiff  in  error  in  per- 
sonam, but  only  one  for  carrying  into  effect  a 
lien  imposed  upon  his  Interest  in  property 
within  the  Jurisdiction  of  the  state  for  the 
purpose  of  satisfying  a  demand  made  against 
him  as  a  nonresident  debtor,  and  established 
to  the  satisfaction  of  the  court  And  an  anal- 
ysis of  his  contentions  shows  that  the  real 
complaint  was  and  is,  not  that  there  was  any 
aeparture,  arbitrary  or  otherwise,  from  the 
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due  and  orderly  course  of  procedure  provided 
by  the  statutes  of  Delaware  long  before  the 
case  arose,  but  rather  that  the  courts  of  the 
state  declined  to  recognize  the  peculiar  hard- 
ship of  his  case  as  sufficient  ground  for  relax- 
ing in  his  behalf  the  established  legal  proce- 
dure. His  appeal  in  effect  was  to  the  sum- 
mary and  equitable  Jurisdiction  of  a  court  of 
law  so  to  control  its  own  process  and  pro- 
ceedings as  not  to  produce  hardship.  This  is 
a  recognized  extraordinary  Jurisdiction  of 
common-law  courts,  distinguishable  from 
their  ordinary  or  formal  Jurisdiction.  It  has 
been  much  developed  since  the  separation  of 
the  American  colonies  from  England.  But 
where  the  proceedings  have  been  regular,  it 
Is  exercised  as  a  matter  of  grace  or  discre- 
tion, not  as  of  right,  and  is  characterized  by 
the  imposition  of  terms  on  the  party  to  whom 
concessiim  is  made.  Smith's  Action  at  Law 
(4th  Ed.  1851)  pp.  2^27;  Stewart-  Black- 
stone  (1854)  vol.  3,  ppi  334-338.  A  liberal 
exercise  of  this  summary  and  equitable  Ju- 
risdlction»  in  the  Interest  of  substantial  Jus- 
tice and  in  relaxation  of  the  rigors  of  strict 
legal  practice,  is  to  be  commended;  but  it 
cannot  be  said  to  be  essential  to  due  process 
of  law,  in  the  constitutional  sense. 

[6,  6]  The  due  process  clause  does  not  im- 
pose upon  the  states  a  duty  to  establish  ideal 
systems  for  the  adminlstratioa  of  Justice, 
with  every  modern  improvement  and  with 
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•provision  against  every  possible  hardship 
that  may  befall.  It  restrains  state  action, 
whether  legislative,  executive,  or  Judicial, 
within  bounds  that  are  consistent  with  the 
fundamentals  of  individual  liberty  and  pri- 
vate property,  including  the  right  to  be  heard 
where  liberty  or  property  is  at  stake  in  Judi- 
cial proceedings.  But  a  property  owner  who 
absents  himself  from  the  territorial  Jurisdic- 
tion of  a  state,  leaving  his  property  within 
it,  must  be  deemed  ex  necessitate  to  consent 
that  the  state  may  subject  such  property  to 
judicial  process  to  answer  demands  made 
against  him  in  his  absence,  according  to  any 
practicable  method  that  reasonably  may 
be  adopted.  A  procedure  customarily  em- 
ployed, long  before  the  Revolution,  in  the 
commereiftl  metropolis  of  England,  and  gen- 
erally adopted  by  the  states  as  suited  to  their 
circumstances  and  needs,  cannot  be  deemed 
inconsistent  with  due  process  of  law,  even  if 
it  be  taken  with  its  ancient  incident  of  re- 
quiring security  from  a  defendant  who  after 
seizure  of  his  property  comes  within  the  Ju- 
risdiction and  seeks  to  interpose  a  defense. 
The  condition  imposed  has  a  reasonable  re- 
lation to  the  conversion  of  a  proceeding  quasi 
in  rem  into  an  action  in  personam ;  ordinari- 
ly it  is  not  difficult  to  comply  with — a  man 
who  has  property  usually  has  friends  and 
credit — ^and  hence  in  its  normal  operation  it 
must  be  regarded  as  a  permissible  condition ; 
and  it  cannot  be  deemed  so  arbitrary  as  to 
render  the  j^rocedure  inconsistent  with  due 


process  of  law  when  applied  to  a  defendant 
who,  through  exceptional  misfortune,  is  un- 
able to  furnish  the  necessary  security;  cer- 
tainly not  where  such  defendant,  as  is  the 
case  now  presented,  so  far  as  the  record 
shows,  has  acquired  the  property  right  and 
absented  himself  from  the  state  after  the 
practice  was  established,  and  hence  with  no- 
tice that  his  property  situate  there  would  be 
subject  to  disposition  under  foreign  attach- 
ment by  the  very  method  that  afterwards 

was  pursued,   and  that  he   would   have  no 
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right  to  *enter  appearance  and  make  defense 

except  upon  giving  security. 

However  desirable  it  is  that  the  old  forms 
of  procedure  be  improved  with  the  progress 
of  time,  it  cannot  rightly  be  said  that  the 
Fourteenth  Amendment  furnishes  a  univer- 
sal and  self -executing  remedy.  Its  function 
is  negative,  not  affllrmative,  and  it  carries  no 
mandate  for  particular  measures  of  reform. 
For  instance,  it  does  not  constrain  the  states 
to  accept  particular  modern  doctrines  of  equi- 
ty, or  adopt  a  combined  system  of  law  and 
equity  procedure,  or  dispense  with  all  neces- 
sity for  form  and  method  in  pleading,  or  give 
untrammeled  liberty  to  make  amendmenta 
Neither  does  it,  as  we  think,  require  a  state 
to  relieve  the  hardship  of  an  ancient  and  fa- 
miliar method  of  procedure  by  dispen^ng 
with  the  exaction  of  special  security  from  an 
appearing  defendant  in  foreign  attachment 

We  conclude  that  the  statutes  under  con- 
sideration were  not  in  conflict  with  the  due 
process  provision  of  the  Fourteenth  Ajnend- 
ment. 

[7]  Under  the  equal  protection  clause  It  Is 
contended  that  there  is  unwarranted  discrim- 
ination in  debarring  an  individual  from  ap- 
pearing and  making  defense  without  first  giv- 
ing special  security,  while  a  foreign  corpora- 
tion may  appear  and  answer  without  giving 
any  security,  except  for  the  lien  of  the  pro- 
cess upon  the  property  attached.  But,  as  we 
have  seen,  the  difference  in  treatment  was 
resorted  to  because  from  their  nature  corpo- 
rations could  not  put  special  bail  or  be  sur- 
rendered thereunder.  This  was  a  reasonable 
ground  for  separating  defendants  into  two- 
classes — individuals  and  corporations ;  and  it 
was  natural  that  in  subsequent  legislation 
the  classes  should  be  separately  treated,  as 
was  done.  There  is  here  no  denial  of  the 
equal  protection  of  the  laws,  witliin  the  mean- 
ing of  the  Fourteenth  Amendment 

[8,  9]  The  objection  that  the  acts  abridge- 
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the  privileges  and  ^immunities  of  citizens  of 
the  United  States,  within  the  meaning  of  the 
same  amendment,  is  not  pressed,  and  plainly 
is  untenable.  As  has  l>een  pointed  out  re- 
peatedly, the  privileges  and  immunities  re- 
ferred to  in  the  amendment  are  only  such  as 
owe  their  existence  to  the  federal  govern- 
ment, its  national  character,  its  Constitution, 
or  its  laws.  Maxwell  v.  Bugbee,  250  U.  S. 
525,  537-538,  40  Sup.  Ct.  2.  (53  I*  Ed,  U2i^ 
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and  cases  cited.  The  privileges  and  immuni- 
ties of  plaintiff  in  error  alleged  to  be  abridg- 
ed by  the  statutes  in  question  haye  no  such 
•federal  origin. 

The  Judgment  under  review  is 

Affirmed. 

Mr.  Justice  McREYNOLDS  concurs  in  the 
result 

The  CHIEF  JUSTIOB  and  Mr.  Justice 
CLARKE  dissent 


•(256  U.  8.  51) 

UNITED  STATES  v.  NORTHERN  PAC. 

RY.  CO. 

<Argaed  Oct  7, 1020.    Decided  April  11, 1921.) 

No.  825. 

4.  Constitutional  law  «=s>277(l)— Pnbllo  lands 
^s»70— Land  grant  to  railroad  is  oontraot 
proteoted  by  due  process  of  law  elanso. 

The  grant  of  lands  to  a  railroad  company  by 
Act  July  2,  1804,  as  modified  by  resolution  of 
May  31,  1870,  to  induce  the  construction  of  a 
railroad,  becomes  a  contract  on  its  acceptance 
by  the  raUroad  company  and  the  completion  of 
the  Une,  and  the  rights  thereunder  are  then 
within  the  protection  of  the  due  process  of  law 
clause  of  the  Constitution. 

2.  Public  lands  ^=s>8l( I)— Railroad  must  stand 
losses  of  indemnity  lands  under  settlement 
before  selection. 

The  railroad  company,  to  which  lands  were 
granted  by  Act  July  2,  1804,  section  6  of  which 
provided  that  all  lands  in  the  indemnity  lim- 
its should  remain  subject  to  pre-emption  and 
homestead  laws  until  selected,  must  stand  the 
loss  where  the  indenmity  lands  were  reduced 
by  pre-emption  and  homestead  claims  before 
-selection  to  a  quantity  insufficient  to  indemni- 
fy the  railroad  for  losses  within  the  original 
limiU. 

S.  Public  lands  ^s>a2  —  Selection  by  railroad 
unnecessary  where  indemnity  lands  are  insuf- 
llclent. 

Selection  of  indemnity  lands  by  a  railroad 
-company  is  unnecessary  to  give  the  railroad  a 
right  to  such  lands  as  against  the  government, 
where  the  total  amount  remaining  open  to  se- 
lection within  the  indeimnity  limits  is  less  than 
-the  <iuantity  the  railroad  is  entitled  to  select. 

4.  Public  lands  ^=»82— Speoifloatlon  of  losses, 
for  which  Indemnity  selections  are  made,  un- 
necessary, wrhere  losses  exceed  lands. 

The  requirement  of  the  Land  Department 
that  a  railroad  in  selecting  indemnity  lands 
must  specify  the  loss  of  lands  for  which  selec- 
-tion  is  made  was  adopted  to  prevent  duplicate 
selections  for  the  same  loss,  and  does  not  apply 
where  the  total  amount  of  land  available  for 
selection  is  less  than  the  quantity  the  railroad 
is  entitled  to  select. 


5.  Public  lands  ^=s>8l  (3)— Government  cannot 
withdraw  indemnity  lands  necessary  to  sup- 
ply deficiencies  in  railroad  grant. 

The  government  cannot  for  its  own  use 
withdraw  from  selection  lands  within  indeonnity 
limits  of  a  railroad  land  grant,  where  the 
amount  of  land  within  such  limits  remaining 
available  for  selection  by  the  railroad  was  less 
than  the  amount  it  was  entitled  to  select. 

6.  Appeal  and  error  ^=»  1177  (6)  »  Railroad 
held  entitled  to  reversal  to  ascertain  whether 
indemnity  lands  were  Insufllclent  at  time  of 
withdrawal. 

In  a  suit  to  cancel  a  patent  to  a  railroad 
of  indemnity  lands  selected  by  it,  which  was  is- 
sued through  oversight  of  a  withdrawal  of  those 
lands  before  patent,  where  the  agreed  state- 
ment of  facts  did  not  specify  whether  at  the 
time  the  lands  were  withdrawn  the  amount  of 
land  then  available  for  selection  within  the  in- 
demnity limits  was  equal  to  the  quantity  the 
railroad  was  entitled  to  select,  though  it  was 
shown  that  it  was  insufficient  at  the  time  of 
suit,  the  case  must  be  reversed  for  determina- 
tion of  that  question,  either  by  the  court  be- 
low or  by  the  officials  of  the  Land  Office. 

Appeal  from  the  Circuit  Court  of  Api>eals 
for  the  Ninth  Circuit 

Suit  by  the  United  States  against  the 
Northern  Pacific  Railway  Company  to  cancel 
a  patent  to  lands.  A  decree  for  defendant 
was  afilrmed  in  the  Circuit  Court  of  Appeals 
(264  Fed.  898),  and  the  United  States  appeals. 
Reversed  and  remanded,  with  directions. 

*Mr.  Assistant  Attorney  General  Nebeker, 
for  the  United  States. 

*Mr.  Charles  Donnelly,  of  St  Paul,  Minn., 
for  appellee. 

•Mr.  Justice  VAN  D£VANTDR  delivered 
the  opinion  of  the  Court 

This  is  a  suit  by  the  United  States  to  can- 
cel a  patent  issued  to  the  railway  company 
for  6,681.76  acres  of  land  in  Montana,  the 
asserted  ground  for  such  relief  being  that  the 
land  officers  issued  the  patent  through  inad- 
vertence and  mistake.  The  company  prevail- 
ed in  the  District  Court  and  in  the  Circuit 
Court  of  Appeals,  264  Fed.  898,  and  the  Unit- 
ed States  brought  the  case  here. 

The  lands  in  question  are  within  the  in- 
demnity limits  of  the  land  grant  made  to 
the  Northern  Pacific  Railroad  Company  by 
the  Act  of  July  2,  1864,  a  217,  13  Stat  365, 
as  modified  and  supplemented  by  the  Joint 
resolution  of  May  31,  1870,  16  Stat  378,  and 
were  selected  and  patented  as  indemnity  for 
lands  lost  within  the  place  limits.  The 
rights  and  obligations  of  the  original  rail- 
road company  arising  out  of  the  grant  have 
long  since  passed  to  the  present  railway  com- 
pany and  there  is  no  need  here  for  distin- 
guishing one  company  from  the  other. 

The  grant  was  made  for  the  declared  pur- 
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pose  of  "aiding  In  the  construction"  of  a  pro- 
posed line  of  railroad  from  Lake  Superior 

to  Puget  Sound  and  Portland,  Or.,  •and  "to 
secure  tlie  safe  and  speedy  transportation  of 
the  mails,  troops,  munitions  of  war  and  pub- 
lic stores"  over  such  line.  It  was  expressed 
in  present  terms — "there  he,  and  hereby  Is, 
granted" — and  was  of  "every  alternate  sec- 
tion of  public  land,  not  mineral  designated 
by  odd  numbers"  within  prescribed  place 
limits  on  each  side  of  the  line  excepting  such 
sections  or  parts  of  sections  as  should  be 
found  to  have  been  otherwise  disposed  of, 
appropriated  or  claimed,  or  occupied  by  home- 
stead settlers,  or  pre-empted,  prior  to  the 
definite  location  of  the  line.  Kelson  v. 
Northern  Pacific  Ry.  CJo.,  188  U.  S.  108,  23 
Sup.  Ct  302,  47  L.  Ed.  406.  As  indemnity 
for  any  lands  so  excepted,  as  also  for  any 
excluded  as  mineral,  other  lands  were  to  be 
"selected  by  said  company,"  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  from 
Duoccupied,  unapprc^riated,  nonmineral  lands 
in  odd-numbered  sections  within  prescribed 
indemnity  limits.  The  line  of  the  road  was 
to  be  definitely  located  by  filing  a  map  or 
maps  thereof  in  the  (General  Land  Office,  and 
the  road  when  constructed  was  to  be  "sub- 
ject to  the  use  of  the  United  States,  for 
postal,  military,  naval,  and  all  government 
service,  and  also  subject  to  such  regulations 
as  Congress  may  impose  restricting  the 
charges  for  such  government  transportation." 
As  each  consecutive  25  miles  of  road  was 
constructed  and  made  ready  for  the  service 
contemplated,  the  same  was  to  be  examined 
by  commissioners  selected  by  the  President, 
and,  If  they  reported  that  the  same  was  com- 
pleted In  all  respects  as  required,  patents 
were  to  be  Issued  to  the  company  for  the 
lands  opposite  to  and  coterminous  with  the 
completed  section.  The  President  was  to 
cause  the  lands  along  "the  entire  line"  to  be 
surveyed  for  40  miles  In  width  on  both  sides 
"after  the  general  route  shall  be  fixed,  and 
as  fast  as  shall  be  required  by  the  construc- 
tion of  said  road";  the  granted  sections 
within  the  place  limits  were  to  be  withheld 
from  sale,  entry  and  pre-emption,  except  as 
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against  pre-emption  and  •homestead  occu- 
jmnts  whose  settlement  preceded  the  definite 
location  of  the  line ;  all  lands  within  the  in- 
demnity limits  were  to  be  and  remain  subject 
to  the  operation  of  the  pre-emption  and  home- 
stead laws,  save  as  the  odd-numLered  sec- 
tions should  be  taken  out  of  the  operation 
of  those  laws  by  Indemnity  selections  made 
to  supply  losses  within  the  place  limits 
(Hewitt  V.  Schultz,  180  U.  S.  139,  147-149, 
155,  156,  21  Sup.  Ct  309,  45  L.  Ed.  463; 
Weyerhaeuser  v.  Hoyt,  219  U.  S.  380,  387, 
388,  31  Sup.  Ct  300,  55  L.  Ed.  258);  and 
the  price  of  the  even-numbered  sections  re- 
tained by  the  United  States  in  the  place  lim- 
its was  to  be  Increased  to  double  the  usual 
minimum.     If    the    company   accepted   the 


terms  on  whldi  the  grant  was  made,  it  was 
required  to  signlfjr  Its  acceptance  in  writing 
under  its  corporate  seal  within  two  years. 

The  company  duly  accepted  the  terms  of  the 
grant,  filed  appropriate  maps  of  the  general 
route,  afterwards  definitely  located  the  line 
in  the  mode  prescribed,  and  constructed  and 
completed  the  road  from  Ashland,  Wis.,  on 
Lake  Superior,  to  Tacoma,  Wash.,  on  Puget 
Sound,  and  thence  to  Portland,  Or.,  Its  futl 
length  being  more  than  2,000  miles.  The 
definite  location  was  completed  In  1884  and 
the  construction  in  1887.  The  road  as  conr- 
pleted  was  examined  and  favorably  reported 
by  the  commissioners  and  accepted  by  the 
President  Reports  of  Commissioner  of  Rail- 
roads—for 1885,  p.  22;  1886,  p.  36;  1887.  p. 
24 ;  1888,  p.  24 ;  Doherty  v.  Northern  Pacific 
Ry,  Co.,  177  U.  S.  421,  20  Sup,  Ct  677,  44  L. 
Ed.  830;  United  States  v.  Northern  Pacific 
R.  R.  Co..  95  Fed.  864, 37  C.  C.  A.  290;  Id.,  177 
U.  S.  435,  20  Sup.  Ct.  706,  44  L.  Ed.  836; 
United  States  v.  Northern  Pacific  R.  R.  Co., 
193  U.  S.  1,  24  Sup.  Ct.  330,  48  L.  Ed.  593. 

The  losses  to  the  grant  in  the  place  limits 
through  other  disposals,  homestead  settle- 
ments and  the  like  prior  to  the  definite  loca- 
tion of  the  line,  and  through  the  exclusion 
of  lands  found  to  be  mineral,  amounted  to 
several  million  acres.  To  supply  these  losses 
It  was  necessary  to  resort  to  the  indemnity 
limits,  as  was  contemplated  and  provided 
in  the  granting  act  and  resolution.    In  the 
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asserted  exercise  of  this  right  the  company 
selected  the  lands  in  question.  The  particu- 
lar losses  on  account  of  which  the  selection 
was  made  were  such  as  to  support  lt»  the 
selection  was  made  in  conformity  with  the 
directions  given  by  the  Secretary  of  the  Inte- 
rior, and  the  lands  selected  were  subject  to 
selection  unless  rendered  otherwise  by  a  tem- 
porary executive  withdrawal  made  about  a 
year  before.  The  local  land  officers  accepted 
and  approved  the  selection  list  and  in  trans- 
mitting it  to  the  General  Land  Office  called 
attention  to  the  withdrawal.  But  when  the 
Commissioner  and  the  Secretary  approved 
the  selection  and  caused  the  patent  to  issue 
they  overlooked  the  withdrawal  and  so  did 
not  consider  or  pass  on  Its  bearing  on  the 
company's  right  to  select  the  lands.  Five 
years  later  the  matter  was  called  to  their  at- 
tention and  they  caused  this  suit  to  be 
brought. 

The  lands  In  question  were  not  surveyed 
In  the  field  until  near  1905  and  the  plat  of 
survey  was  not  filed  in  the  local  land  office 
until  April  5.  1905.  This  indemnity  selection 
was  made  later  in  the  same  day.  On  several 
occasions  prior  to  1904  the  company  had  en- 
deavored to  select  lands  In  the  indemnity  lim- 
its while  they  were  as  yet  unsurveyed,  or 
before  the  plat  of  the  survey  was  filed  In 
the  local  land  office;  but  the  Secretary  of 
the  Interior  had  refused  to  consider  such  se- 
lections and  had  directed  that  none  be  receiv* 
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«d  iintil  after  the  land  was  sarveyed  and  the 
plat  filed.  Thus  this  selection  was  made  as 
soon  as  .was  admissible  under  the  Secretary's 
directions.  The  temporary  executive  wlth- 
•drawal  of  the  lands  was  made  January  29, 
1904,  before  they  were  surveyed,  and  was 
intended  to  prevent  the  acquisition  of  any 
•claim  to  them  pending  an  Inquiry  Into  the 
desirability  of  adding  them,  along  with  other 
lands,  to  an  existing  forest  reserve.  On 
March  7,  1906,  they  were  added  to  the  re- 
serve by  an  executive  proclamation. 

In  its  defense  to  the  suit  the  company 
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takes  the  posl^tlon  that  the  temporary  with- 
drawal did  not  affect  its  right  to  select  the 
lands  and  therefore  that  the  United  States 
was  not  prejudiced  by  the  fact  that  the  Com- 
missioner and  the  Secretary  overlooked  the 
■withdrawal  when  the  selection  was  approved 
and  the  patent  issued.  In  support  of  this 
position  the  company  points  to  the  stipulation 
on  which  the  case  was  heard  in  the  District 
Court  wherein — following  a  reference  to  the 
Act  of  March  3,  1887,  c.  376,  24  Stat.  566 
<Comp.  St.  St  4895-4900),  directing  the  Sec- 
retary '*to  immediately  adjust"  this  and  other 
railroad  land  grants,  and  to  a  special  report 
of  the  Commissioner,  made  in  1906,  purport- 
ing to  show  that  the  adjustment  of  this  grant 
pursuant  to  that  act  had  progressed  to  a 
point  where  it  was  disclosed  there  was  a  net 
deficiency  in  the  grant  of  4,092,472.09  acres — 
it  is  said: 

"The  plaintiff  admits  that  when  the  withdraw- 
al order  of  January  29,  1904,  was  issued,  the 
lands  patented  to  the  defendant  or  its  prede- 
cessor io  interest  within  the  primary  and  all 
indemnity  limits,  plus  all  other  lands  within 
the  primary  or  place  limits,  not  patented,  but 
which  passed  under  the  grant,  and  also  all  odd- 
numbered  sections  in  all  indemnity  limits  which 
the  defendant  was  entitled  to  select  under  the 
regulations  of  the  Land  Department  did  not 
equal  the  sum  total  of  all  the  odd-numbered  sec- 
tions lying  within  the  primary  or  place  limits 
of  the  grant,  and  this  condition  still  obtains; 
but  the  plaintiff  does  not  admit  that  the  cor- 
rect measure  of  the  grant  is  the  aggregate 
area  of  all  odd-numbered  sections  within  the 
primary  or  place  limits,  or  that  any  definite 
quantity  of  land  was  granted  and  guaranteed  to 
the  defendant  by  any  of  the  acta  of  Congress 
making  grants  of  land  to  the  defendant  or  its 
predecessor  or  predecessors  in  interest. 


It 


And  in  further  support  of  Its  position  the 
company  contends  that  where,  through  pre- 
emption and  homestead  entries  or  other 
disposals,  the  available  lands  in  the  indem- 
nity limits  have  been  so  far  diminished  that 
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those  ^remaining  are  all  needed  to  supply 
losses  in  the  place  limits  the  government  is 
not  at  liberty  to  reserve  the  remaining  lands, 
or  any  of  them,  for  its  own  uses  and  thereby 
to  cut  off  the  company's  right  to  claim  them 
as  indemnity,  because,  as  against  the  govern- 
ment, they  thenceforth  are  appropriated  to 
the  fulfillment  of  its  obligation  under  the 


grant,  and  because  the  company  has  a  vested 
right  In  the  fulfillment  of  that  obligation 
which  all  departments  of  the  government  are 
bound  to  respect.  On  the  other  hand«  coun- 
sel for  the  government  insist  (a)  that  no 
right  to  lands  in  the  indemnity  limits  at- 
taches, either  generally  or  specifically,  until 
they  are  selected  by  the  company;  (b)  that 
up  to  that  time  the  government  is  free  to 
reserve  them  for  its  own  purposes  and  there- 
by to  cut  off  the  right  of  selection ;  and  (c) 
that  this  is  so  even  where  the  losses  in  the 
place  limits  exceed  the  available  lands  in 
the  indemnity  limits,  and  although  the  com- 
pany's purpose  to  claim  the  latter  be  assert- 
ed at  the  earliest  opportunity.  The  question 
thus  presented  has  an  important  bearing  on 
the  further  administration  and  adjustment 
of  this  grant,  and  perhaps  of  others,  and 
counsel  on  both  sides  have  dealt  with  it  ac- 
cordingly. In  its  present  form  the  question 
is  new,  but  the  principles  which  must  control 
its  solution  are  well  settled. 

[1]  The  purpose  of  the  granting  act  and 
resolution  was  to  bring  about  the  construc- 
tion and  operation  of  a  line  of  railroad  ex- 
tending from  Lake  Superior  to  Puget  Sound 
and  Portland  through  what  then  consisted  of 
great  stretches  of  homeless  prairies,  trackless 
forests  and  unexplored  mountains,  and  thus 
to  facilitate  the  development  of  that  region, 
promote  commerce,  and  establish  a  convenient 
highway  for  the  transportation  of  mails, 
troQpB,  munitions  and  public  stores  to  and 
from  the  Pacific  Coast,  with  all  the  resultant 
advantages  to  the  government  and  the  pub- 
lic. To  that  end  the  act  and  resolution  em- 
bodied a  proposal  to  the  company  to  the  ef- 
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feet  that  if  it  would  ♦undertake  and  perform 
that  vast  work  it  should  receive  in  return 
the  lands  comprehended  In  the  grant.  The 
company  accepted  the  proposal  and  at  enor- 
mous cost  constructed  the  road  and  put  the 
same  In  operation;  and  the  road  was  ac- 
cepted by  the  President.  Thus  the  proposal 
was  converted  into  a  contract,  as  to  which 
the  company  by  performing  its  part  became 
entitled  to  performance  by  the  government 
Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S. 
669,  679,  680,  34  Sup.  Ct.  907,  58  L.  Ed.  1527. 
The  provision  relating  to  indemnity  lands 
was  as  much  a  part  of  the  grant  and  contract 
as  the  one  relating  to  land  in  place  (Payne 
V.  Central  Pacific  Ry.  Co.,  255  U.  S.  228,  41 
Sup.  Ct  314,  65  L.  Ed.  — )  ;  and  it  is  ap- 
parent from  the  granting  act  and  resolution 
that  ''it  was  the  purpose  of  Congress  in  mak- 
ing the  grant  to  confer  a  substantial  right 
to  land  within  the  indemnity  limits  in  lieu 
of  lands  lost  within  the  place  limits"  (Weyer- 
haeuser V.  Hoyt,  219  U.  S.  380,  387,  31  Sup. 
Ct.  300,  303,  55  Ia  Ed.  258).  Such  rights  are 
within  the  protection  of  the  due  process  of 
law  clause  of  the  Constitution.  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  25  D.  Ed.  496. 
[2]  When  the  grant  was  made  by  the  act 
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and  resolution  It  was  thought  that  the  indem- 
nity limits  as  therein  defined  contained  lands 
largely  in  excess  of  what  would  be  required 
to  supply  losses  within  the  place  limits,  and 
hence  the  provision  in  section  6  under  which, 
as  construed  by  the  land  ofDcers  and  this 
court,  all  lands  in  the  indemnity  limits  were 
to  be  and  remain  subject  to  the  operation  of 
the  pre-emption  and  homestead  laws,  save  as 
the  odd-numbered  sections  should  be  taken 
out  of  their  operation  by  indemnity  selections. 
Under  that  provision,  however,  the  lands 
available  for  indemnity  were  diminished 
much  more  rapidly  than  was  expected;  but 
as  the  provision  was  one  of  the  terms  of 
the  grant  the  company  must  submit  to  what- 
ever of  disadvantage  results  from  it  This 
the  company  frankly  recognizes,  for  in  its 
brief  it  says: 


««i 


'It  was  a  part  of  our  contract  that,  until  se- 
lected, lands  within  the  indemnity  belt  ahoald 
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be  open  to  settlement  under  *the  homestead 
and  pre-emption  laws." 

And  also : 

**The  question  here  is  not  whether  in  the  face 
of  the  deficiency  the  settler  Lbefore  selection] 
may  acquire  rights  superior  to  ours,  for  we  con- 
cede that  he  may.*' 

But  that  provision  gives  no  warrant  for 
thinking  that,  after  the  company  has  earned 
the  right  to  receive  the  lands  comprehended 
in  the  grant,  the  government  is  free  to  re- 
serve or  apprc^riate  to  its  own  uses  lands  in 
the  indemnity  limits  which  are  required  to 
supply  losses  in  the  place  limits.  We  say 
'^required"  because  we  perceive  no  reason 
to  doubt  that  lands  in  the  indemnity  limits 
may  be  so  reserved  or  appropriated  where 
what  remains  is  sufficient  to  satisfy  all  the 
losses. 

[3]  While  it  often  has  been  said  that  un- 
der such  a  grant  no  right  attaches  to  any 
specific  land  within  the  indemnity  limits  un- 
til it  is  selected,  an  examination  of  the  cases 
will  show  that  this  general  rule  never  has 
been  applied  as  between  the  government  and 
the  grantee  where  the  lands  available  for  in- 
demnity were  not  sufficient  for  the  purpose. 
Its  only  application  has  been  where  either 
the  rights  of  settlers  were  involved,  or  the 
lands  available  for  indemnity  exceeded  the 
losses,  thereby  making  it  essential  that  there 
be  a  selection  and  identification  of  the  par- 
ticular lands  sought  to  be  taken.  This  dis- 
tinction is  illustrated  in  St.  Paul  and  Pacific 
R.  R.  Co.  V.  Northern  Pacific  R.  R.  Co.,  139 
U.  S.  1,  11  Sup.  Ct.  389,  35  L.  Ed.  77.  The 
question  there  presented  was  whether  there 
was  any  need  for  a  selection  where  no  right 
of  a  settler  was  involved  and  the  lands  avail- 
able for  indemnity  were  not  sufficient  to  sup- 
ply the  losses.  By  reason  of  this  insufficiency 
it  was  ruled  that  the  lands  in  the  indemnity 
limits  necessarily  were  appropriated  to  satis- 
fy the  losses  and  that  no  selection  was  re- 


quired.   The  court  said  (139  U.  S.  19,  11  Sup. 
Ct895,  35L.  Ed.  77): 

*'A8  to  the  objection  that  no  evidence  was 
produced  of  any  selection  by  the  Secretary  of 
the  Interior  from  the  indenmity  lands  to  make 
up  for  the  deficiencies  found  in  the  lands  with- 
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in  the  place  ^limits,  it  is  sufficient  to  observe 
that  all  the  lands  within  the  Indemnity  limits 
only  made  up  in  part  for  these  deficiencies. 
There  was,  therefore,  no  occasion  for  the  exer- 
cise of  the  judgment  of  the  Secretary  in  se- 
lecting from  them,  for  they  were  all  appro- 
priated." 

That  ruling  related  to  the  right  to  indem- 
nity lands  under  this  grant,  and  so  is  par- 
ticularly in  point;  but  it  is  well  to  observe 
that  what  was  said  about  an  existing  defi- 
ciency related,  as  appears  No.  139  U.  S.  on 
pages  8  and  9  of  the  opinion  (11  Sup.  Ct. 
391,  35  li.  Ed.  77),  to  the  portion  of  the  grant 
in  Minnesota  and  not  to  other  portions.  This 
exception  to  the  general  rule  that  a  selection 
is  essential  has  been  recognized  by  this  court 
in  other  cases.  United  States  v.  Missouri, 
Kansas  &  Texas  Ry  Co.,  141  U.  S.  358,  3T6, 
12  Sup.  Ct  13,  35  Ia  Ed,  766 ;  United  States 
V.  Colton  Marble  &  Lime  Co.,  146  U.  S.  615, 
616, 13  Sup.  Ct  163,  36  L.  Ed.  1104;  Southern 
Pacific  R.  R.  Co.  V.  Bell,  183  U.  S.  675,  682. 
22  Sup.  Ct  232,  46  L.  Ed.  383. 

[4]  One  of  the  regulations  of  the  Land 
Department  requires  that  indemnity  selec- 
tions be  accompanied  by  a  specification — 
tract  for  tract— of  the  losses  on  account  of 
which  they  are  made.  But  that  department 
holds  that  this  regulation  does  not  apply 
where  the  losses  exceed  the  lands  which  may 
be  taken  as  indemnity.  Thus  in  Hastings  & 
Dakota  Ry.  Co.,  19  Land  Dec.  30,  It  was 
said  by  Secretary  Smith: 


itr 


The  object  in  estabh'shing  the  rule  was  to 
prevent  the  possibility  of  one  basis  of  loss  be- 
ing used  for  more  than  one  selection.  As  thit* 
grant  is  known  to  be  deficient  over  800,000 
acres,  •  •  •  the  danger  of  a  duplication  of 
the  losses  does  not  exist;  and  the  reason  of  the 
rule  ceasing,  the  rule  itself  does  not  operate.*' 

And  a  similar  ruling  is  found  in  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  v.  Wagner.  25 
Land  Dec.  458,  460,  and  other  cases. 

[5]  Giving  effect  to  all  that  bears  on  the 
subject,  we  are  of  opinion  that  after  the 
company  earned  the  right  to  receive  what 
was  intended  by  the  grant  it  .was  not  ad- 
missible for  the  government  to  reserve  or  ap- 
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propria te  to  its  own  uses  •lands  in  the  in- 
demnity limits  required  to  supply  losses  in 
the  place  limits.  Of  course,  if  it  could  take 
part  of  the  lands  required  for  that  purpose, 
it  could  take  all  and  thereby  wholly  defeat 
the  provision  for  indemnity.  But  It  cannot 
do  either.  The  "substantial  right"  ccmferred 
by  that  provision  (Weyerhaeuser  v.  Hoyt,  su- 
pra) cannot  be  thus  cut  down  or  extinguished 
(Sinking  Fund  Cases,  supra). 
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[6]  A  more  difficult  question — ^to  which 
only  slight  attention  Is  given  in  the  briefs — 
is  whether  It  sufficiently  appears  from  this 
record  that  the  grant  was  deficient  at  the 
time  of  the  temporary  withdrawal;  that  is, 
that  the  lands  available  as  Indemnity  were 
not  then  sufficient  to  supply  the  losses.  The 
question  is  one  the  determination  of  which 
rests  primarily  with  the  Land  Department. 
The  stipulation  on  which  the  case  was  heard 
does  not  show  that  the  department  has  de- 
termined the  question,  nor  that  it  has  re- 
fused to  do  so,  but  only  that  the  question 
was  not  considered  when  this  patent  was  is- 
sued, the  withdrawal  being  then  inadvertently 
overlooked.  In  these  circumstances,  to  en- 
title either  party  to  have  the  question  deter- 
mined in  this  suit  the  facts  shown  should 
make  its  right  solution  quite  plain,  for  the 
decision  might  conclude  both  parties  for  all 
time — as  respects  other  lands  as  well  as 
those  in  suit.  Southern  Pacific  R.  R.  Co.  v 
United  States,  168  U.  S.  1,  48,  18  Sup.  Ct. 
18,  42  L.  Ed,  355.  Of  course,  the  company  is 
entitled  to  have  the  question  considered  and 
decided  somewhere,  and,  if  the  deficiency  be 
established,  is  entitled  to  have  the  selection 
of  these  lands  sustained.  A  third  of  a  century 
already  has  elapsed  since  the  company  earn- 
ed the  right  to  receive  what  was  Intended 
by  the  grant 

Two  matters  stated  in  the  stipulation  are 
relied  upon  as  showing  a  deficiency.  One 
is  that  in  1906  the  Commlssl<mer  reported 
to  the  Secretary  that  the  adjustment  of  the 
grant    had    progressed    to    a    point    where 
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it  was  dls^closed  that  there  was  a  net  de- 
ficiency of  4,092,472.09  acres.  By  the  act 
of  March  3,  1887,  supra,  the  supervision 
of  the  adjustment  was  specially  devolved 
on  the  Secretary,  and  yet  the  stipulation 
does  not  show  that  he  approved  the  Commis- 
sioner's report  or  in  any  way  recognized  it 
as  correct.  We  think  the  report,  in  the  ai>* 
sence  of  any  confirmatory  action  by  the  Sec- 
retary, cannot  be  taken  as  sufficiently  estab- 
lishing that  a  deficiency  existed.  The  other 
statement  Is  that  at  the  time  of  the  tempo- 
rary withdrawal  all  the  lands  theretofore  re- 
ceived by  the  company  plus  all  that  it  was 
possible  for  it  to  receive  thereafter,  whether 
as  place  lands  or  Indemnity  lands,  did  not 
equal  "the  sum  total  of  all  the  odd-numbered 
sections  lying  within  the  primary  or  place 
limits,"  and  that  condition  still  obtains.  But 
the  statement  also  says  that  the  government 
"does  not  admit  that  the  correct  measure  of 
the  grant  \b  the  aggregate  area  of  all  odd- 
numbered  sections  within  the  primary  or 
place  limits."  What  was  meant  by  this  qual- 
ification Is  not  otherwise  disclosed;  nor  is  it 
explained  In  the  briefs.  The  aggregate  of 
the  odd -numbered  sections  within  the  place 
limits  is  the  correct  measure  of  the  grant, 
unless  ia)  part  of  ihe  grant  included  only  a 


moiety  of  those  sections,  ^  or  (b)  the  route 
of  this  road  and  that  of  another  with  a  prior 
land  grant  were  found  to  be  upon  the  same 
general  line,  in  which  event  a  stated  deduc^ 
tion  was  to  be  made  from  the  amount  of  land 
granted  to  this  company.  >  There  would  be 
no  right  to  indemnity  as  respects  the  moiety 
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not  included,  nor  as  *  respects  the  lands  re- 
quired to  be  deducted.  Either  of  those  con- 
ditions. If  existing,  would  affect  the  measure 
of  the  grant  and  would  have  to  be  considered 
in  determining  whether  there  was  a  deficien- 
cy. The  stipulation  does  not  show  the  pres- 
ence or  the  absence  of  either  condition,  and 
the  matter  is  not  one  of  which  courts  take 
judicial  notice.  Therefore  the  actual  situa- 
tion, whatever  It  may  have  been,  should  have 
been  shown.  As  this  was  not  done,  neither 
party  is  entitled  to  have  the  question  whether 
there  was  a  deficiency  determined  upon  the 
present  record. 

Turning  to  the  published  decisions  of  the 
Land  Department,  we  find  that  in  Hessey  v. 
Northern  Pacific  Ry.  Co.,  43  Land  Dec.  302, 
the  Secretary  distinctly  declared  that  the 
grant  was  so  far  deficient  that  many  losses 
within  the  place  limits  must  remain  unsatis- 
fied, and  therefore  that  compliance  with  a 
provision  that  indemnity  selections  be  made 
from  lands  nearest  the  line  of  the  road  was 
no  longer  required.  But  as  that  finding  ap- 
parently related  to  the  situation  existing 
December  9,  1909.  it  cannot  be  taken  as  show- 
ing that  there  was  a  deficiency  almost  six 
years  before,  when  the  temporary  withdraw- 
al now  in  question  was  made.  The  situation 
may  have  changed  materially  in  the  mean- 
time, for  doubtless  large  numbers  of  home^ 
stead  entries  were  being  made  within  the 
indemnity  limits  every  year. 

We  conclude  that  the  decrees  below  must 
be  reversed  and  the  suit  remanded  to  the 
District  Court  with  directions  (a)  to  accord 
the  parties  a  reasonable  opportunity,  on  a 
further  hearing,  to  supplement  and  perfect 
the  showing  made  in  the  present  record,  if 
either  or  both  are  so  disposed;  (b)  if  the  par- 
ties avail  themselves  of  that  opportunity,  to 
proceed  to  an  adjudication  of  the  suit  upon 
the  record  as  thus  supplemented;  and  (c)  if 
the  parties  do  not  avail  themselves  of  thnt 
opportunity,  to  enter  a  decree  canceling  the 
patent  without  prejudice  to  the  right  of  the 
company  to  have  the  question  of  the  asserted 


>  Southern  Pacific  R.  R.  Co.  v.  United  States.  183 
U.  S.  519.  525.  22  Sup.  Ct.  154,  46  L.  Ed.  807;  Siouz 
City  A  St.  Paul  R.  R.  Co.  ▼.  United  States.  159  U. 
S.  349.  364.  365.  16  Sup.  Ct.  17.  40  L.  Ed.  583.  And 
see  United  States  y.  Northern  Pacific  R.  R.  Co., 
193  U.  S.  1.  24   Sup.  Ct.  330,  48  L.  Ed.  593. 

*  Section  8  of  the  granting  act  contains  the  fol- 
lowing: "Provided,  that  if  said  route  shall  be  found 
upon  the  line  of  any  other  railroad  route  to  aid 
in  the  construction  of  which  lands  have  been  here- 
tofore granted  by  the  United  States,  aa  far  as  the 
routes  are  upon  the  same  general  line,  the  amount 
of  land  heretofore  granted  shall  be  deducted  from 
th«  amount  granted  by  this  act." 
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deficiency  •!n  the  grant  determined  by  the 
Land  Department  and  to  have  the  present 
selection  sustained  and  given  full  effect,  if 
the  grant  was  deficient  when  the  temporary 
withdrawal  was  made. 
Decree  reversed. 


(25<  U.  S.  28) 

STATE  OF  ARKANSAS  V.  STATE  OF  MIS- 
SISSIPPI. 

(Decided  April  11,  1921.) 

No.  6,  Original. 

Original  suit  by  the  State  of  Arkansas 
against  the  State  of  Mississippi.  On  excep- 
tions by  defendant  to  the  report  of  the  com- 
missioners appointed  to  run,  locate,  and 
mark  the  boundary  line.  Exceptions  over- 
ruled, report  confirmed,  and  final  decree 
made  in  accordance  with  the  report. 

See,  also,  252  U.  8.  844,  40  Sup.  Ot  333,  64 
U  Ed.  e05. 

Messrs.  Walter  P.  Armstrong,  of  Memphis, 
Tenn.,  J.  M.  Moore,  of  Little  Rock,  ArlL,  and 
Herbert  Pope,  of  Chicago,  IlL,  for  State  of 
Arkansas. 

Messrs.  Gamer  W.  Green,  of  Jackson, 
Miss.,  Gerald  Fits  Gerald,  of  darksdale. 
Miss.,  and  Ross  A.  Collins,  of  Meridian, 
Miss.,  for  State  of  Mississippi. 

PER  CURIAM.1  The  state  of  Arkansas, 
having  moved  the  court  to  take  up  for  con- 
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slderatlon  the  exceptions  filed  by  the  state  *of 
Mississippi  to  the  report  of  the  commission- 
ers appointed  by  the  decree  In  this  cause  en 
the  22d  day  of  March,  ld20  (252  U.  S.  344,  40 
Sup.  Ct  333,  64  U  Ed.  605),  to  run,  locate, 
and  permanently  mark  the  boundary  line  be- 
tween the  states  of  Arkansas  and  Mississip- 
pi; and  the  state  of  Mississippi,  having  filed 
certain  exceptions  to  said  i*eport,  which  re- 
port is  In  the  words  and  figured  following, 
to  wit: 

"To  the  Honorable  Cliief  Justice  and  the  As- 
sociate Justices  of  the  Supreme  Court  of 
the  United  States: 
"We,  Samuel  S.  Gannett,  Washington,  D.  C, 
Charles  H.  MUler,  Little  Rock,  Arkansas,  and 
Stevenson  Archer,  Jr.,  Greenville,  Mississippi, 
commissioners  appointed  under  the  decree  of 
the  court,  rendered  March  22,  1920,  *to  ran, 
locate  and  designate  the  boundary  line  between 
said  states  along  that  portion  of  said  river 
which  ceased  to  be  a  part  of  the  main  navigable 
channel  of  said  river  as  the  result  of  said  avul- 
sion, in  accordance  with  the  above  principles: 
Commencing  at  a  point  in  said  Mississippi  riv- 
er about  one  mile  southwest  from  Friar  Point, 
Coahoma  county,  Mississippi,  where  the  main 
navigable  channel  of  said  river,  prior  to  said 
avulsion,  turned  and  flowed  in  a  southerly  di- 
rection, and  thence  following  along  the  middle 
of  the  former  main  channel  of  navigation  by  its 
several  courses  and  windings  to  the  end  of  said 
portion  of  said  Mississippi  river  which  ceased 
to  be  a  part  of  the  main  channel  of  navigation 

^  iUinounoed  by  Mr.  Justice  Day. 
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of  said  river  as  the  result  of  said  avulsion  of 
1848,'  have  the  honor  to  submit  the  following 
report,  which  report  is  accompanied  by  a  map 
entitled: 

"Supreme  Court  of  the  United  States,  October 

Term,  1919. 

-No.  7,  Original. 

"Map  Showing  Boundary  Line  Between  State» 

of  Arkansas  and  Mississippi  Below 

Friar  Point,  Mississippi. 

"On  account  of  a  continuous  high  stage  in 

the  Mississippi  river  it  was  impracticable  tO' 

carry  on  any  field  work  previous  to  August  1, 
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1920,  but  in  the  meantime  the  ^record  wa» 
read,  local  data  and  maps  were  examined,  and 
preliminary  investigations  made  in  the  field. 

"The  commissioners  met  at  Friar  Point,  Mis- 
sissippi, August  4,  1920,  and  proceeded  to  view 
the  ground  and  formulate  a  plan  of  procedure. 

**The  determination  of  the  boundary  line  pro- 
ceeded upon  the  finding  of  the  law  as  laid  down 
by  the  court,  namely,  that  if  the  former  chan- 
nel of  a  river  separating  two  states  ceases  to 
be  navigable  by  reason  of  an  avulsion,  it  does 
not  render  inapplicable  the  rule  which  fixes 
as  the  boundary  line  the  middle  of  the  navigable 
channel  rather  than  the  middle  line  between 
the  banks.  State  of  Arkansas  v.  State  of  Ten- 
nessee, 246  U.  S.  158,  sec.  4,  38  Sup.  Ct.  301, 
62  L.  Ed.  638,  L.  R.  A.  1918D,  258. 

'*After  a  study  of  all  the  evidence  in  the 
case  and  a  careful  examination  of  the  physical 
facts  on  the  ground  at  this  time,  the  commis- 
sioners are  unanimously  of  the  opinion  that 
'Horseshoe  Liake'  or  *01d  River*  or  'Pecan  Lake' 
was,  at  the  time  the  avulsion  or  cut-off  took 
place,  the  main  navigable  channel  of  the  Biis- 
sissippi  river,  and  therefore  this  portion  of  the 
boundary  line  should  follow  in  general  the  deep- 
est water  in  tliis  lake. 

"Leaving  the  west  or  lower  end  of  Horseshoe 
Lake,  the  boundary  line  as  determined  by  your 
commissioners  follows,  in  general,  the  course 
of  the  present  'channel*  or  well-defined  chute 
which  runs  in  a  northeasterly  direction  to  the 
Mississippi  river,  because  the  evidence  on  the 
ground  (namely,  well-defined  high  banks  on  both 
sides  for  practically  the  entire  distance,  both 
of  which  8  re  covered  with  timber  of  about  the 
same  age;  its  location  west  of  the  meander 
line  of  1833  near  the  'Horseshoe  Lake'  where 
caving  would  be  expected,  and  its  location  east 
of  the  meander  line  of  1833  at  a  point  farther 
north  where  accretion  would  be  expected) 
dearly  indicates  that  this  was  the  last  channel 
actually  navigated  by  the  steamboats  that  en- 
tered the  'Horseshoe  Lake'  several  years  after 
the  avulsion  or  cut-off  of  1848. 
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*"In  arriving  at  the  proper  location  for  the 
line  between  the  northeast  end  of  'Horseshoe 
Lake'  and  the  Mississippi  river  at  a  point  about 
one  mile  southwest  from  Friar  Point,  we  con- 
sidered the  following  facts  and  conditions: 

"(a)  The  Arkansas  shore,  being  in  a  concave 
bend,  would  naturally  undergo  some  caving  or 
recession  during  the  32  years  between  the  date 
of  the  original  land  survey  (1816)  and  the  date 
of  the  cut-off  (1848). 

"(b)  The  'slough'  immediately  cast  of  the 
field  in  sections  10  and  15,  township  4  south 
range  4  east,  being  totally  devoid  of  short  SLud 
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Irregular  bends  and  following  a  generally  uni-       "Monument  marked  on  west  side  ARK,  on 
form  conre  of  radius  similar  to  that  of  the  orig-  '  east  side  MISS,  on  north  side  1920,  on  south 


Inal  river  in  this  yidnity,  was,  without  doubt, 
formed  by  the  main  river,  and  the  great  dif- 
ference in  the  age  of  the  timber  on  the  west 
bank  as  compared  with  the  age  of  that  on  the 
east  bank  shows  that  the  west  bank  of  this 
'slough'  marked  the  most  westerly  limit  of  the 
main  river  at  the  time  of  the  avulsion. 

"(c)  The  Mississippi  land  survey  of  1835 
shows  that  an  island  existed  at  that  time  near 
to  the  Mississippi  shore  or  meander  line;  evi- 
dence on  the  ground  to-day  shows  conclusively 
that  this  portion  of  the  area  Is  much  older  than 
is  that  part  which  lies  farther  to  the  west.  The 
conformation  of  the  old  bank  lines  is  such  that 
accretion  to  the  Mississippi  shore  in  this  vi- 
cinity is  a  logical  sequence. 

"We  have  therefore  decided  that  this  line 
after  leaving  the  northeast  end  of  'Horseshoe 
Lake*  should  gradually  swing  over  towards  the 
northwest  and  follow  the  general  line  of  the 
'slough,'  but  in  front,  or  east,  of  the  same,  a 
distance  which  is  approximately  equal  to  that 
which  is  ordinarily  found  between  the  main 
bank  and  the  line  of  deepest  water  in  the  Mis- 
■iasippi  river. 

"After  reaching  a  point  which  is  opposite  the 
upper  end  of  this  'slough*  we  must,  in  order 
to  reach  the  present  river,  cross  over,  for  a  dis- 
tance of  approximately  a  mile,  land  that  has 
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evidently  been  formed  by  the  process  of  *ae- 
cretion  since  the  time  of  the  avulsion,  and  benoe 
the  boundary  line  should  be  brought  east,  as 
soon  as  is  practicable,  to  a  point  about  midway 
between  the  old  original  meander  lines,  and 
thence  along  this  mid-line  to  the  Mississippi 
river. 

"Commencing  at  a  point  in  said  Mississippi 
river,  approximate  latitude  34*  22*  18",  longi- 
tude W  89^  19",  about  one  mile  west  from 
Friar  Point,  we  herewith  specifically  describe 
the  boundary  line  as  follows: 
8.  SO"*  W.  6,831  feet,  or  103.50  chains,  to  monu- 
ment (1). 
8.  0"*  W.  2,587  feet,  or  89.20  chains,  to  monu- 
ment (2). 
8.  23''  E.  5,035  feet,  or  76.29  chains,  to  mon- 
ument (3). 
8. 11%"  E.  4,927  feet,  or  74.65  chains. 
&  25"  W.  2,805  feet,  or  42.50  chains. 
8.  70%"  W.  2,607  feet,  or  39.50  chains. 
N.  88%*  W.  2.290  feet,  or  34.70  chains. 
N.  68%"  W.  2.607  feet,  or  39.50  chain*. 
N.  51"  W.  1,571  feet,  or  23.80  chains. 
No.  34"  W.  1,733  feet,  or  26.25  chains. 
No.  4"  W.  2,676  feet,  or  40,55  chains. 
N.  12%"  E.  3383  feet,  or  51.25  chains. 
N.  31%"  E.  3,317  feet,  or  50.25  chains. 
N.  22%"  E.  2.864  feet,  or  43.40  chains. 
N.  15"  E.  5,148  feet,  or  78.00  chains  to  a  point 
in  the  Mississippi  river,  approximate  lati- 
tude 84"  22'  04",  longitude  90"  40'  35' 
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"Monuments. 

"Monuments  have  been  set  as  follows: 

"State  Line  Monument  No.  1. 

"Situated  in  southeast  quarter  of  Sec  10, 
T.  4  S.,  R.  4  Eu,  600  feet  east  of  west  bank  of 
plough  and  on  north  side  of  road  through  tim- 
ber-reinforced concrete  post  12  inches  square, 
86  inches  high,  set  on  a  concrete  base  24  by  24 
by  24  inchea. 


side  No.  1. 
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*"State  Line  Monument  No.  2. 

"Situated  2,587  feet  due  south  of  state  line 
Mon.  No.  1  and  is  in  the  N.  E.  %  Sec.  15,  T. 
4  S.,  R.  4  E.  A  reinforced  concrete  post 
12  inches  square,  36  inches  high,  set  on  a  con- 
crete base  24  by  24  by  24  inches. 

The  monument  is  marked  on  west  side  ARK, 
on  east  side  MISS,  on  north  side  1920,  on  south 
side  No.  2. 

"State  Line  Monument  No.  8. 

"Situated  5,085  feet  S.  23"  E.  fromi  monu- 
ment No.  2  and  2,375  feet  west  of  a  point  100* 
feet  south  of  levee  mile  post  72-73.  It  is  in 
north  part  of  Sec.  23,  T.  4  S.,  R.  4  E.,  a  few 
feet  south  of  line  of  Sec.  14,  T.  4  S.,  R.  4 
E.  It  is  a  reinforced  concrete  post  12  inches 
square,  36  inches  high,  set  on  a  concrete  base 
24  by  24  by  24  inches. 

"This  monument  is  marked  on  west  side  ARK, 
on  east  side  MISS,  on  north  side  1920,  on  soutl^ 
side  No.  8. 

"Witness  trees:  Cottonwood  24  inches  diame- 
ter bears  N.  56"  B.  47  feet  distant;  hackberry 
3  inches  diameter  bears  N.  46"  E.  6  feet  dis- 
tant; overcup  oak  10  inches  diameter  bears  N. 
65"  %  W.  88.5  feet  distant. 

"Reference  Point  No.  1. 

"1,025  feet  north  of  corner  of  Sees.  7  and* 
18»  T.  28  N.,  R.  4  W.,  and  Sees.  12  and  13,. 
T.  28  N.,  R.  5  W. 

"Reinforced  concrete  post  12  inches  square,. 
86  inches  high,  set  on  concrete  base  24  by  24 
by  24  inches. 

"Monument  is  marked  on  north  side  RBF. 
PT.  No.  1,  on  south  side  1920. 

"From  this  monument  middle  of  old  River  or 
Horse  Shoe  Lake  or  State  line  bears  N.  40" 
W.  1,353  feet. 

"Reference  Point  No.  2. 

"At  %  comer  between  Sees.  10  and  11,  T.  28- 
N.,  R.  5  W. 

"Reinforced  concrete  post  12  inches  square, 
36  Inches  high,  set  on  concrete  base  24  by  24 
inches. 

''Monument  marked  on  north  side  REF.  PT. 
No.  2,  on  south  side  1920. 

"Witness  trees:   Cottonwood,  14  inch  diame- 
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ter,  N.  42<>  *E.  7a6  feet;  cottonwood,  24  inch 
diameter,  S.  66"  %  W.  33.1  feet 

"From  this  monument  middle  of  old  river  or 
Horse  Shoe  I^ake  or  state  line  bears  N.  67*^ 
%  E.  1,353  feet 

"Reference  Point  No.  8. 

"At  corner  of  Sees.  2,  8,  34  and  35,  Tps.  28- 
and  29  N.,  R.  5  W. 

"Iron  post  6  feet  long  2  inches  in  diameter, 
set  3  feet  in  ground. 

"Witness  trees:  A  sycamore  18  inches  diam- 
eter bears  N.  23"  W.  18.3  feet  distant;  a  box- 
elder  12  inches  diameter  bears  S.  83"  %  W. 
23.3  feet  distant 

"From  this  reference  point  or  monument  tbe- 
state  line  or  middle  of  channel  or  Horse  F)bo« 
Lake  is  808  feet  due  east 
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**We  retam  herewith  a  financial  statement 
showinc:  in  detail  the  money  actually  expended 
by  the  commissioners  for  running,  locating,  and 
desi^niating  the  boundary  line  under  the  decree 
in  this  case,  including  the  per  diem  compensa- 
tion of  the  commissioners. 
''Respectfully   submitted, 

"Samuel  S.  Gannett, 
•♦Chas.  H.  Miller, 
"Stevenson  Archer,  Jr. 

"Gommissionen." 

The  cause  coming  on  to  be  heard  upon  said 
motion  of  the  state  of  Arkansas,  and  excep- 
tions  of  the  state  of  Mississippi,  it  is  order- 
ed, adjudged,  and  decreed  that  the  excep- 
tions filed  on  behalf  of  the  state  of  Missis- 
sippi be  and  the  same  are  hereby  overruled, 
and  said  report  is  in  all  respects  confirmed. 

It  is  farther  ordered,  adjudged,  and  de- 
creed that  the  line  as  delineated  and  set 
forth  in  said  report,  and  upon  the  map  ac- 
companying the  same,  which  line  has  been 
marked  by  permanent  monuments,  as  stated 
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in  said  ^report,  be  and  the  same  is  hereby  esr 
tablished,  declared  and  decreed  to  be  the 
true  boundary  line  between  the  states  of  Ar- 
kansas and  Mississippi,  and  said  map  is  di- 
rected to  be  filed  as  a  part  of  this  decree. 
And  it  appearing  that  the  expenses  and  com- 
pensati<»i  of  the  commissioners  attendant 
up<m  the  discharge  of  their  duties,  amounts 
to  $6,116.45,  it  is  ordered  that  the  same 
be  allowed  and  approved  as  a  part  of  the 
costs  of  this  suit  to  be  borne  equally  by  the 
parties.  And  it  appearing  further  from  the 
report  that  the  state  of  Arkansas  has  paid 
said  sum,  it  is  hereby  ordered  that  it  be 
credited  to  the  state  of  Arkansas  in  the  set- 
tlement of  the  costs  of  this  suit  between  the 
states  of  Arkansas  and  Mississippi.  It  is 
further  ordered  that  the  derk  of  this  court 
do  transmit  to  the  respective  Governors  of 
the  states  of  Arkansas  and  Mississippi  cop- 
ies of  this  decree,  duly  authenticated,  and 
under  the  seal  of  this  court,  omitting  from 
said  copies  the  map  filed  with  the  report. 
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<aGB  U.  S.  66S) 

No.  142.  MISSOURI,  KANSAS  &  TEXAS 
RAILWAY  COMPANY,  plaintiff  in  error,  v. 
Thomas  M.  REYNOLDS.  March  21,  1921.  In 
error  to  the  Superior  Court  of  the  State  of 
Massachusetts.  For  opinion  below,  see  233 
Mass.  82,  123  N.  E.  235.  Messrs.  J.  L.  Thom- 
^like,  of  Boston,  Mass.  and  R.  G.  Dodge,  of 
Boston,  Mass.,  for  plaintiff  in  error.  Mr.  Bur- 
ton E.  Eames,  of  Boston,  Mass.,  for  defendant 
in  error. 

PER  CURIAM.  Affirmed  with  costs  upon  the 
authority  of  St.  Louis  Southwestern  Railway 
Co.  V.  Alexander,  227  U.  S.  218,  33  Sup.  Ct 
:245,  67  L.  Ed.  486,  Ann.  Cas.  1915B,  77. 


(266  U.  S.  566) 

No.  210.  The  WESTERN  UNION  TELE- 
GRAPH COMPANY,  petitioner,  v.  Eugene  E. 
SOUTHWICK.  March  21,  1921.  On  a  writ  of 
certiorari  to  the  Court  of  Civil  Appeals  for 
the  Seventh  Supreme  Judicial  District  of  the 
State  of  Texas.  For  opinion  below,  see,  214 
S.  W.  987.  See  also.  251  U.  S,  549,  40  Sup. 
Ct  219,  64  L.  E)d.  409.  Messrs.  Rush  Taggart, 
of  New  York  City,  and  Francis  Raymond  Stark, 
of  New  York  City,  for  petitioner. 

PER  CURIAM.  Reversed  with  costs  and 
cause  remanded  for  further  proceedings  upon 
the  authority  of  Postal  Telegraph- Cable  Co.  v. 
Warren-Godwin  Lumber  Co.,  251  U.  S.  27,  40 
Sup.  Ct.  69,  64  L.  Ed.  118;  Western  Union 
TTelegraph  Co.  v.  Boegli,  251  U.  S.  315,  40 
5up,  Ct.  167,  64  L.  Ed.  281. 


(258U.  8.iC8) 
No.  231.    The  STATE  of  WASHINGTON  ex 

rei.  Mcpherson  brothers  cobipany. 

plaintiff  in  error,  v.  DOUGLAS  COUNTY  and 
Superior  Court  of  Chelan  County,  Washington. 
March  21,  1921.  In  error  to  the  Supreme 
Court  of  the  State  of  Washington.  For  opinion 
below,  see  108  Wash.  68^  182  Pac  962.  Mr. 
Peter  McPherson,  of  Brewster,  Wash.,  for 
plainti£f  in  error. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  section  237  of 
the  Judicial  Code,  as  amended  by  the  act  of 
September  6,  1916,  c.  448^  (  2,  39  Stat.  726 
(U.  S.  Comp.  St  (  1214). 

(265  U.  8.  580) 

No.  249.  Charles  W.  STEENB  et  al.,  plain- 
tiffs in  error,  v.  The  UNITED  STATES  of 
America.  March  21,  1921.  In  error  to  the 
District  Court  of  the  United  Stetes  for  th« 
Northern  District  of  New  York.  For  opinion 
below,  see  263  Fed.  130.  Mr.  Seymour  Sted- 
man,  of  Chicago,  111.,  for  plaintiffs  in  error. 
The  Attorney  General  for  the  United  States. 
Reversed,  on  confession  of  error,  and  remanded 
for  further  proceedings,  on  motion  of  Mr.  So- 
licitor General  Frierson  for  the  defendant  in 
error, 

(S5  IT.  fi.  ns) 

No.  276.    The  UNITED  STATES  of  America, 

appellant,   v.    Francis   FAY,   alias   Fay   Yong. 

March    21,    1921.    Appeal    from    the    '-•      *  - 
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Court  of  the  United  States  for  the  Southern 
District  of  New  York.  The  Attorney  General, 
for  the  United  States.  Dismissed  on  motion  of 
Mr.  Solicitor  General  Frierson  for  the  appel- 
lant 

(286  U.  8.  680)  ■— ^ 

No.  277.  The  UNITED  STATES  of  Ameri- 
ca, appellant,  v.  William  CHAN,  alias  WUliam 
Shan.  March  21,  1921.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  The  Attorney  Gen- 
eral, for  the  United  States.  Dismissed  on 
motion  of  Mr.  Solicitor  General  Frierson  for  the 
appellant. 

(166  U.  8.  676)  ■— — 

No.  726.  William  G.  McADOO,  Director 
General  of  Railroads,  et  al.,  petitioners,  t.  Neva 
M.  McCOY,  Administratrix,  etc.  March  21, 
1921.  For  opinion  below,  see  215  S.  W.  870. 
Messrs.  Alexander  Britton,  of  Washington,  D. 
C,  J.  W.  Terry,  of  Galveston,  Tex.  and  A.  H. 
Culwell,  of  El  Paso,  Tex.  (Mr.  Gardiner  La- 
throp,  of  Chicago,  III.,  of  counsel),  for  petition- 
ers. Messrs.  Geo.  E.  Wallace,  Claude  B.  Hud- 
speth, and  A.  J.  Harper,  all  of  El  Paso,  Tex., 
for  respondent.  Petition  for  a  writ  of  cer- 
tiorari to  the  Court  of  Civil  Appeals  for  the 
Eighth  Supreme  Judicial  District  of  the  State 
of  Texas  denied. 


(266  U.  8.  576) 

No.  732.  Thomas  H.  MATTERS,  petitioner, 
V.  The  UNITED  STATES  of  America.  March 
21,  1921.  For  opinion  below,  see  261  Fed.  826. 
Messrs.  John  Lee  Webster  and  Frank  H. 
Gaines,  both  of  Omaha,  Neb.,  for  petitioner. 
Mr.  Robert  P.  Stewart,  Asst.  Atty.  Gen.,  and 
Mr.  Roy  C.  McHenry,  of  Washington,  D.  C.,  for 
the  United  States.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied. 

fX5  U.  8.  VTQ 

No.  743.  SOUTHERN  PACIFIC  COM- 
PANY, petitioner,  v.  John  J.  THOBiAS,  Ad- 
ministrator, etc.  ManA  21,  1921.  For  opinion 
below,  see  188  Pac.  268.  Mr.  Francis  M  Hart- 
man,  of  Tucson,  Ariz.,  (Messrs.  Wm.  F.  Herrin 
and  Henly  C.  Booth,  both  of  San  Francisco, 
Cal.,  of  counsel),  for  petitioner.  Mr.  O.  T. 
Richey,  of  Tucson,  Ariz.  (Messrs.  Richey  & 
Richey,  of  Tucson,  Ariz.,  of  counsel),  for  re- 
spondent. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Arizona 
denied. 

(266  U.  S.  576) 

No.  744.  John  Barton  PAYNE,  Agent,  etc, 
petitioner,  v.  Mrs.  Virgie  MILLS,  Adminis- 
tratrix, etc.  March  21,  1921.  For  opinion  be- 
low, see  Hines  v.  Mills,  218  S.  W.  777.  Mr. 
F.  H.  Prendergast,  of  Marshall,  Tex.,  for  peti- 
tioner. Messrs.  Cone  Johnson  and  Jas.  M.  Ed- 
wards, both  of  Tyler,  Tex.,  for  respondent.  Pe- 
tition for  a  writ  of  certiorari  to  the  Court  of 
Civil  Appeals  for  the  Sixth  Supreme  Judicial 
Dislarlct  of  the  State  of  Texas  denied. 


(286  U.  8.  667) 

No.  758.    NORTH  CAROLINA  RAILROAD 
COMPANY,  petiUoner,  v.  Evelyn  K.  LEE,  ad- 


ministratrix, etc.  March  21, 1921.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  North  Carolina  granted. 


(265  U.  8.  676) 
No.  759.  Edward  ANDERSON  et  al.,  peti- 
tioners, V.  The  UNITED  STATES  of  Ameri- 
ca. March  21,  1921.  For  opinion  below,  see 
269  Fed.  65.  Mr.  Otto  Christensen,  of  Chica- 
go, III.,  for  petitioners.  Mr.  Robert  P.  Stew- 
art, Asst.  Atty.  Gen.,  and  Roy  C.  McHenry,  of 
Washington,  D.  C,  for  the  United  States.  Pe- 
tition for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 

(255  U.  8.  676) 
No.  775.  Walker  D.  HINES,  Director  Gen- 
eral of  Railroads,  and  Missouri  Pacific  Railroad 
Co.,  petitioners,  v.  H.  H.  SMITH.  March  21. 
1921.  For  opinion  below,  see  106  Kan.  151,  194 
Pac.  818.  Messrs.  Edw.  J.  White,  of  St.  Louis, 
Mo.,  Jerry  South,  of  Washington,  D.  C,  and 
W.  P.  Waggener,  of  Atchison,  Kan.,  for  peti- 
tioners. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Kansas  de- 
nied. 


(266  U.  8.  680) 
No.  258.  The  NATIONAL  SURETY  COM- 
PANY, appellant,  v.  The  COUNTY  of  LE- 
FLORE  in  the  STATE  of  MISSISSIPPI. 
Mardi  23,  1021.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi.  For  opinion  below,  see 
262  Fed.  325.  See.  also,  253  U.  S.  490,  40  Sup. 
Ct  583>  64  L.  Ed.  lQ2a  Mr.  John  R.  Tjrson^ 
of  Montgomery,  Ala.,  for  appellant.  Mr.  R.  C. 
McBee,  of  Greenwood,  Miss.,  for  respondent 
Dismissed  with  costs  on  motion  of  counsel  for 
appellant. 


(266  U.  8.  680> 
No.  264.  Emef^t  B.  DANE,  plaintiff  in  error, 
V.  Charies  L.  BURRILL.  March  24,  1921. 
In  error  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts.  For  opinion  below,  see 
125  N.  E.  135.  Mr.  Charles  F.  Choate,  Jr.,  of 
Boston,  Mass.,  for  plaintiff  in  error.  Mr.  Wil- 
liam Harold  Hitchcock,  of  Boston,  Mass.,  for 
defendant  in  error.  Dismissed  without  costa, 
per  stipulation. 


(266  U.  8.  666) 
No.  212.    Frank  M.  HOY,  appellant,  v.  Frank- 
lin K.  LANE.  Secretary  of  the  Interior:   and 

No.  213.  The  UNITED  STATES  of  America 
ex  rel.  Edmund  O.  WATTIS,  plaintiff  in  error. 
V.  Franklin  K.  LANE,  Secretary  of  the  In- 
terior. Appeal  from  and  in  error  to  the  Court 
of  Appeals  of  the  District  of  Columbia.  March 
28,  1921.  For  opinions  below,  see  49  App.  D. 
C.  385,  266  Fed.  1005,  49  App.  D.  C.  388,  266 
Fed.  1008.  Mr.  Harry  A.  Hegarty,  of  Washing- 
ton, D.  C,  for  appellant.  The  Attorney  Gen- 
eral, for  respondent 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction upon  the  authority  of  (1)  United- 
States  V.  Boutwell,  17  Wall.  604,  607,  21  L.  Ed. 
721;  Pullman  Co.  v.  Knott.  243  U.  S.  447,  449, 
37  Sup.  Ct.  428,  61  L.  Ed.  841 ;  Shaffer  v.  How- 
ard, 249  U.  S.  200,  201,  39  Sup.  Ct.  255,  63  L. 
Ed.  559;    (2)  act  of  February  8,  1899,  c  121^ 


U8 


41  SUPBEME  COUBT  KEPOBTEB 


(OctTemi, 


80  Stat.  822  (Comp.  St  f  15M);  LeCrone  y. 
McAdoo,  253  U.  S.  217,  219,  40  Sup.  Ct  610, 
M  L.  Ed.  860. 

(266  IT.  8.  681) 

No.  379.  The  UNITED  STATES  of  Amer- 
ica, plaintiff  in  error,  v.  PEOPLES  FUEL  A 
FEED  COMPANY.  March  28,  1921.  In  error 
to  the  District  Court  of  the  United  States  for 
the  District  of  Arizona.  For  opinion  below, 
see  271  Fed.  790.  The  Attorney  General,  for 
the  United  States.  Dismissed,  on  motion  of 
Mr.  Solicitor  General  Frierson  for  the  plaintiff 
in  error. 

(2G5  U.  8.  681) 

No.  406.  SULTZBACH  CLOTHING  COM- 
PANY (Inc.).  appellant,  v.  Stephen  T.  LOCK- 
WOOD,  as  United  SUtes  Attorney  for  the 
Western  District  of  New  York.  March  28, 
1921.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
New  York.  For  opinion  below,  see  C.  A.  Weed 
A  Co.  y.  Lockwood,  264  Fed.  453.  Mr.  l^Iartin 
Clark,  of  Buffalo,  N.  Y.  for  the  United  States. 
Decree  rerersed  with  costs,  and  cause  remand- 
ed for  further  proceedings;  on  confession  of 
error,  on  motion  of  Mr.  Solicitor  General  Frier- 
aon  for  the  appellee. 


(asB  u.  B.  681) 

No.  486.  The  UNITED  STATES  of  America, 
plaintiff  in  error,  y.  AMERICAN  WOOLEN 
COMPANY  et  al.  March  28,  1921.  In  error 
to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  For  opin- 
ion below,  see  265  Fed.  404.  The  Attorney 
General,  for  the  United  States.  Dismissed,  on 
motion  of  Mr.  Solicitor  General  Frierson  for 
the  plaintiff  in  error. 


(266  U.  8.  681) 

No.  490.  SEHON,  STEVENSON  ft  COM- 
PANY, plaintiff  in  error,  y.  The  UNITED 
STATES  of  Amenca.  March  28,  1921.  In 
error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  West  Virginia. 
Messrs.  Herbert  Fitzpatrick,  of  Huntington, 
W.  Va.,  and  Malcolm  Jackson,  of  Charleston, 
W.  Va.,  for  plaintiff  in  error.  Mr.  L.  H.  Kelly, 
U.  S.  Atty.,  of  Charleston,  W.  Va.,  for  the 
United  States.  Judgment  reversed,  and  cause 
remanded  for  further  proceedings;  on  confes- 
sion of  error,  on  motion  of  Mr.  Solicitor  Gener- 
al Frierson  for  the  appellee. 


(266  U.  8.  682) 

No.  688.  UNITED  STATES  of  America, 
plaintiff  in  error,  y.  BROOKLYN  EDISON 
COMPANY  (Inc.),  et  al.  March  28,  1921.  In 
error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Mr. 
Francis  G.  Caffey,  of  New  York  City,  for  the 
United  States.  Messrs.  Ingraham,  Sheehan  & 
Moran,  of  New  York  City,  for  Brooklyn  Edison 
Co.  Messrs.  Perkins  &  Train,  of  New  York 
City,  for  Walter  F.  Wells.  Messrs.  O'Gorman, 
Battie  &  Vandiver,  and  Joseph  F.  Mulqueen,  all 
of  New  York  City,  for  Adelphia  Coal  Co.  Dis- 
missed, on  motion  of  Mr.  Solicitor  General 
Frierson  for  the  plaintiff  in  error* 


(256  U.  8.  S82) 
No.  689.  The  UNITED  STATES  of  Amer- 
ica, plaintiff  in  error,  y.  BROOKLYN  EDISON 
COMPANY  (Inc.)  et  aL  March  28,  1921.  Ia 
error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Mr.  Francis  G.  Caffey,  of  New  York  City,  for 
the  United  States.  Messrs.  Ingraham,  Sheehan 
&  Moran,  of  New  York  City,  for  defendant  in 
error.  Dismissed,  on  motion  of  Mr.  Solicitor 
General  Frierson  for  the  plaintiff  in  error. 


(26S  U.  B.  582) 
No.  735.  The  UNITED  STATES  of  America, 
plaintiff  in  error,  y.  BROOKLYN  EDISON 
COMPANY  (Inc.),  et  al.  March  28,  192L  In 
error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Mr. 
Francis  G.  Caffey,  of  New  York  City,  for  the 
United  States.  Messrs.  Ingraham,  ^eehan  & 
Moran,  of  New  York  City,  for  Brooklyn  Edison 
Co.  Messrs.  Perkins  &  Train,  of  New  York 
City,  for  Walter  F.  Wells.  Dismissed,  on  mo- 
tion of  Mr.  Solicitor  General  Frierson  for  the 
plaintiff  in  error. 

(256  U.  8.  S7e> 
No.  745.  John  GILMORE,  petitioner,  y.  The 
UNITED  STATES  of  America.  March  28, 
1921.  For  opinion  below,  see  268  Fed.  719. 
Messrs.  P.  E.  Gardner,  M.  Scarborough,  and  B. 
F.  Cameron,  all  of  El  Paso,  Tex.,  for  the  United 
States.  Mr.  R.  P.  Stewart,  Asst.  Atty.  Gten., 
and  W.  C.  Herron,  of  Washington,  D.  C,  for 
respondent.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied. 


(TfS  XT.  8.  677) 
No.  751.  BOSTON  and  MAINE  RAID- 
ROAD,  petitioner,  y.  The  UNITED  STATES  of 
America.  Alarch  28,  1921.  For  opinion  below, 
see  269  Fed.  89.  Messrs.  Archibald  R.  Tisdale, 
and  George  E.  Kimball,  both  of  Boston,  Maaa., 
for  petitioner.  Annette  Abbott  Adams,  Asst. 
Atty.  Gen.,  for  the  United  States.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit  denied. 


(235  u.  s.  sm 

No.  777.  Jessie  G.  DARROW,  petitioner,  ▼. 
The  POSTAL  TELEGRAPH-CABLE  COM- 
PANY. March  28,  1921.  For  opinion  below, 
see  250  Fed.  581.  Mr.  Paul  J.  Sherwood,  of 
vVilkes-Barre,  Pa.,  for  petitioner.  Messrs. 
Reese  H.  Harris,  Walter  L.  Hill,  Charles  P. 
0*Malley  and  Henry  A.  Knapp,  all  of  Scranton, 
Pa.,  for  respondent.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied. 


(255  U.  S.  S761 
No.  774.  John  Barton  PAYNE,  as  Agent, 
etc.,  petitioner,  y.  Katharine  McL.  SMITH,  ad- 
ministratrix, etc.  March  28, 1921.  For  opinion 
below,  see  Hines  y.  Smith,  270  Ted.  182. 
Messrs.  L.  A.  Manchester  and  S.  R  Conroy, 
both  of  Youngstown,  Ohio,  for  petitioner. 
Messrs.  Anderson,  Lamb  &  Osborne,  of  Youngs- 
town, Ohio,  for  respondent  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Coort 
of  Appeals  for  the  Sixth  Circuit  denied. 


1020) 


(355  U.  8.  S68) 

No.  788.  Charles  W.  ANDERSON,  Collector 
•f  Internal  Revenue,  petitioner,  y.  NEW  YORK 
LIFE  INSURANCE  COMPANY.  March  28, 
1921.  For  opinion  below,  see  269  Fed.  1021. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  granted.  Writ  of  certiorari  recall- 
ed, and  petition  for  certiorari  denied,  256  U.  S. 
606,  41  Sup.  Ct  636,  65  L.  Ed.  — . 


MEMORANDUM  DECISIONS  449 
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motion  to  make  Charles  E.  Hughes,  as  Secre- 
tary of  State,  and  Harry  M.  Daugherty,  as  At- 
torney General,  of  the  United  States,  ttt  par- 
ties appellees  herein,  granted  on  motion  of  Mr. 
Alfre^d  D.  Smith  for  the  appellant 


No.  — .  original.  Ex  parte  in  the  matter  of 
The  UNITED  STATES  ('rTHB  WESTERN 
MAID"),  petitioner; 

No.  — ,  original.  Ez  parte  in  the  matter  of 
The  UNITED  STATES  (•'THB  LEBBRTY"), 
petitioner;    and 

No.  — ,  original  Ez  parte  in  the  matter  of 
The  UNITED  STATES  VTEB  CAROLIN- 
IAN"), petitioner.  April  11,  1921.  Motions 
for  leave  to  ffle  petitions  for  writs  of  prohibi- 
tion and/or  writs  of  mandamus  herein  granted, 
and  rules  to  show  cause  awarded  returnable  on 
Monday,  October  10,  nezt. 

iX€  U.  S.  681) 

No.  198.  MISSOURI,  KANSAS  &  TEXAS 
RAILWAY  COMPANY  et  al.,  plaintiffs  in  er- 
ror, T.  Hannah  L.  ZUBER.  April  11, 1921.  On 
writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Oklahoma.  For  opinion  below,  see 
76  Okl.  146,  184  Pac.  452,  7  A.  L.  R.  840. 
Messrs.  Joseph  M.  Bryson,  of  St  Louis,  Mo., 
J.  R.  Cottingham,  of  Oklahoma  City,  Okl.,  and 
Clifford  L.  Jackson,  of  Muskogee,  Okl.,  Ssimuel 
W.  Hayes,  of  Oklahoma  CSty,  Okl.,  and  Alez. 
Britton,  of  Washington,  D.  C.,  for  plaintiffs  in 
error.  Mr.  Charles  W.  Smith,  of  Topeka,  Kan., 
for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  (1)  Fumess- 
Withy  &  Co.  y.  Yang-Tsze  Insurance  Associa- 
tion, 242  U.  S.  430,  37  Sup.  Ct  141,  61  L.  Ed. 
409;  Houston  Oil  Co.  ▼.  Goodrich,  245  U.  S. 
440.  38  Sup.  Ct.  140,  62  L.  Ed.  385;  (2)  Call- 
fomia  Powder  Works  v.  Davis,  151  U.  S.  389, 
893,  14  Sup.  Ct.  350,  38  L.  Ed.  206;  Cuyahoga 
River  Power  Co.  v.  Northern  Realty  Co.,  244 
U.  S.  300,  303,  37  Sup.  Ct.  643,  61  L.  Ed.  1153; 
Bilby  V.  Stewart,  246  U.  S.  2.55,  257,  38  Sup. 
Ct.  264,  62  L.  Ed.  701 ;  Farson,  Son  &  Co.  v. 
Bird,  248  U.  S.  268.  271,  39  Sup.  Ct  111,  63 
L.  Ed.  233.  See  writ  of  error  dismissed,  Feb- 
ruary 28,  1921.  255  U.  S.  561,  41  Sup.  Ct 
322,  65  L.  Ed.  — . 

<266  U.  8.  706) 

No.  310.  J.  Q.  SMITH,  Attorney  General  of 
the  State  of  Alabama,  et  al.,  appellants,  v. 
WOFFORD  OIL  COMPANY.  April  11,  1921. 
Appeal  from  the  District  Court  of  the  United 
SUtes  for  the  Middle  District  of  Alabama.  For 
opinion  below,  see  263  Fed.  396.  Mr.  Law- 
rence E.  Brown,  of  Birmingham,  Ala.,  for  ap- 
pellants.    Dismissed  per  stipulation. 

No.  672.  Charles  S.  FAIRCHILD,  appellant, 
V.  Bainbridge  COLBY,  Secretsry  of  State  of 
the  United  States,  et  al.  April  11,  1921.  Sug- 
gestion of  resignation  of  Bainbridge  Colby,  as 
Secretary  of  State,  and  A.  Mitchell  Palmer,  as 
Attorney  General,  of  the  United  States,  and 

41  Sup.Ct.— 29 


(256  U.  8.  688) 
No.  762.  J.  B.  FLOWERS  et  al.,  petitioners, 
V.  The  UNITED  STATES  of  America.  April 
11,  1921.  For  opinion  below,  see  Hardy  v. 
United  States,  269  Fed.  134.  Messrs.  W.  F. 
Weeks,  of  Wichita  Falls,  Tez.,  and  C.  C.  Mc- 
Donald, of  Wichita  Falls,  Tez.,  for  petitioners. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 

(S6  U.  8.  6») 

No.  760.  William  D.  HAYWOOD  et  al.,  peti- 
tioners, V.  The  UNITED  STATES  of  America. 
April  11,  1921.  For  opinion  below  see  268 
Fed.  795.  Messrs.  Otto  Christensen,  of  Chica- 
go, IlL,  and  George  F.  Vanderveer,  of  Seattle, 
Wash.,  for  petitioners.  Mr.  R.  P.  Stewart, 
Asst  Atty.  Gen.  and  W.  C.  Herron,  of  Wash- 
ington, D.  C  for  the  United  States.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit denied. 

"*""™"  (266  U.  8.  6») 

No.  768.  Ellsworth  H.  GREEN  et  al.,  peti- 
tioners, T.  The  UNITED  STATES  of  America. 
April  11,  1921.  For  opinion  below,  see  266 
Fed.  779.  Messrs.  Ed.  S.  Vaught  and  John  B. 
Dudley,  both  of  Oklahoma  City,  Okl.,  for  peti- 
tioners. Mr.  Robert  P.  Stewart  Asst.  Atty.. 
Gen.  and  Mr.  Harry  S.  Ridgely,  of  Washington, 
D.  0.  for  respondent  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied. 


(256  U.  8.  690) 
No.  764.  WAGNER  ELECJTRIC  MANU- 
FACJTURING  COMPANY,  petitioner,  v.  Lamar 
LYNDON.  April  11,  1921.  For  opinion  below, 
see  225  S.  W.  711.  Messrs.  Albert  Blair,  of 
St.  Louis,  Mo.,  Thomas  J.  Cole,  of  Joplin,  Mo., 
and  Charles  A.  Houts,  of  St  Louis,  Mo.,  for 
petitioner.  Messrs.  Lawrence  C.  Kin^and, 
and  John  D.  Rippey,  both  of  St  Louis,  Mo.,  for 
respondent  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Missouri  de- 
nied. 

(266  U.  S.  686) 
No.  766.    The  NEW  YORK,  NEW  HAVEN 
&  HARTFORD  RAILROAD  CJOMPANY,  peti- 
tioner, V.  David  FRUCHTER,  an  infant  etc; 
and 

No.  767.  The  NEW  YORK,  NEW  HAVEN 
&  HARTFORD  RAILROAD  COMPANY,  peti- 
tioner, V.  Sam  FRUCHTER.  April  11,  1921. 
For  opinioA  below,  see  271  Fed.  419.  Petition 
for  writs  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit granted. 

(266  U.  8.  600) 

No.  769.    Mary  FLACK,  Administratrix,  etc., 

petitioner,   v.   The   ATCHISON,  TOPEKA  & 

SANTA  F£  railway  COMPANY.    April  IX 
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1921.  For  opinion  below,  see  224  S.  W.  416. 
Messn.  John  H.  Atwood,  of  Kansas  City,  Mo. 
Henry  Lamm,  of  Sedalia,  Mo.  and  Oscar  S. 
Hill,  of  Kansas  City,  Mo.,  for  petitioner.  Mr. 
Cyms  Crane,  of  Kansas  City,  Mo.  (Messrs. 
Geori:e  J.  Mersereaa  and  John  H.  Lathrop, 
both  of  Kansas  (>ity,  Mo.,  of  counsel),  for  re- 
spondent. Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Missouri 
denied. 

(256  U.  8.  «90) 

No.  T72.  Charles  O'CONNOR  et  al.,  peti- 
tioners, y.  John  SLAKER,  Acting  Administra- 
tor, etc.,  et  al.  April  11,  1921.  For  opinion 
below,  see  179  N.  W.  401.  Mr.  James  M.  John- 
son, of  Kansas  City,  Mo.  (Messrs.  F.  P.  01m- 
Btead.  and  J.  W.  James,  both  of  Hastings,  Neb., 
and  James  B.  O'Connor,  Donald  W.  Johnson 
and  Henri  L^  Warren,  all  of  Kansas  City,  Mo., 
of  counsel),  for  petitioners.  Messrs.  Sutton, 
McKensie,  Ooz  &  Harris,  of  Omaha,  Neb., 
for  respondent  John  F.  Kirkman.  Burkett, 
Wilson,  Brown  &  Wilson,  of  Lincoln,  Neb.,  for 
respondents  Henry  0'Ck>nnor  and  others.  Peti- 
tion for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Nebraska  denied. 


(266  U.  8.  6B0) 

No.  773.  John  Barton  PAYNE,  as  Agent, 
etc..  petitioner,  y.  Matthew  FOLEY.  April  11 
1921.  For  opinion  below,  see  Foley  v.  Hines. 
119  Me.  425,  111  AU.  715.  Mr.  Evans  Shelby, 
of  New  York  City  (Mr.  Frank  M.  Ubby, 
of  Portland,  Me.,  of  counsel),  for  petitioner. 
Messrs.  R.  E.  Harvey  and  W.  H.  Looney,  both 
of  Portland,  Me.,  for  respondent  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Judicial 
Court  of  the  State  of  Maine  denied. 


(266  U.  8.  686) 

No.  776.  AUDITORE  CONTRACrriNG 
COMPANY,  Inc.,  et  al.,  petitioners,  v.  FOR- 
EIGN TRADE  BANKING  CORPORATION. 
April  11,  1921.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Ck>urt  of  Appeals 
for  the  Second  Circuit  granted. 


<|66  U.  8.  flW) 
No.  787.    J.    Sidney    SMITH,    petitioner,    v. 

The  UNITED  STATES  of  America.  April  11. 
1921.  For  opinions  below,  see  267  Fed.  (KUS, 
269  Fed.  365.  Mr.  John  Lee  Webster,  of  Oma- 
ha, Neb.,  for  petitioner.  Mr.  Robert  P.  Stewart, 
Asst  Atty.  Gen.,  and  Mr.  Roy  C.  McHenry,  of 
Washington,  D.  C,  for  the  United  States. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  (3ourt  of  Appeals  for  the  EHshth 
Circuit  denied. 

(266  n.  8.  6B1) 
No.  788.  Charies  M.  THOMPSON,  petition- 
er, y.  The  UNITED  STATES  of  America. 
April  11,  1921.  For  opinions  below,  see  267 
Fed.  665,  269  Fed.  365.  Mr.  John  Lee  Web- 
ster, of  Omaha,  Neb.,  for  petitioner.  Mr. 
Robert  P.  Stewart,  Asst.  Atty.  Gen.,  and  Mr. 
Roy  C.  McHenry,  of  Washington.  D.  C,  for 
the  United  States.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Ck>urt  of 
Appeals  for  the  Eighth  Circuit  denied. 

(266  U.  B.  6911 

No.  789.  Cayde  A.  SMITH.  petiUoner.  y.  The 
UNITED  STATES  of  America.  April  11,  1921. 
For  opinions  below,  see  267  Fed.  665,  269  Fed. 
•S66.  Petition  for  a  writ  of  certiorari  to  the 
Ifnited  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied. 


(266  U.  8.  €91) 
No.  825.  Edward  A.  SHEDD  et  al.,  peti- 
tioners, V,  CALUMET  CONSTRUCTION 
COMPANY.  April  11,  1921.  for  opinion  be- 
low, see  270  Fed.  942.  Mr.  Fred  Bamett,  of 
Hammond,  Ind.,  for  petitioners.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  de- 
nied. 


(256  U.  S.  706) 
No.  509.  Ernest  B.  DANE,  plaintiff  in  error, 
V.  Fred  J.  BURRELL,  Treasurer,  etc  April 
14,  1921.  In  error  to  the  Supreme  Judicial 
Court  of  the  State  of  Massachusetts.  For  opin- 
on  below,  see  236  Mass.  280,  128  N.  E.  ^43. 
Dismissed  witJi  costs,  on  motion  of  counsel  for 
the  plaintiff  in  error. 
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(286  U.  8.  SOS) 

FREY  4  SON,   Ino.,  v.  CUDAHY 
PACKING  CO. 

(Argued  March  16,  1921.    Decided  AprU  18, 

1921.) 

No.    200. 


1.  Appeal  and  error  ^s» 1 089 (I)— Judgment  of 
reversal  by  Circuit  Court  of  Appeals  afllrmed, 
if  any  errors  assigned  well  talien. 

Where  a  judgment  for  plaintiff  was  revers- 
ed by  the  Circuit  Court  of  Appeals,  and  plain- 
tiff waived  a  new  trial  and  consented  to  the 
entry  of  final  judgment  for  defendant,  reserv- 
ing its  right  of  review  in  the  Supreme  Court, 
the  judgment  must  be  affirmed,  if  any  of  the 
errors  assigned  were  well  taken. 

2.  Monopolies  ^=»i7( I)— Agreement  or  oon- 
spiraoy  to  maintain  resale  prioes  may  bo  Im- 
plied from  oourso  of  dealing  or  other  olr- 
oamstanoos. 

An  agreement,  comUnation,  or  conspiracy 
between  a  manufacturer  and  jobbers  for  the 
maintenance  of  resale  prices  contrary  to  the 
Sherman  Act  (Comp.  St  ||  8820-8823^  8827- 
8830)  may  be  implied  from  a  course  of  dealing 
or  other  circumstances. 


C41  Sup-Ct.) 

Action  by  Frey  &  Son,  Incorporated, 
against  the  Cndahy  Packing  Company.  A 
judgment  for  plaintiff  was  reversed  by  tbe 
Circuit  Court  of  Appeals  (261  Fed.  65, 171  C. 
O.  A.  661),  and  plaintiff  brings  error.  Af- 
firmed. 
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^Messrs.  Horace  T.  Smith  and  Clmrles  Mar- 
kell,  both  of  Baltimore,  Md.,  for  plaintiff  in 
error. 

Mr.  Gilbert  H.  Montague,  of  New  York 
City,  for  defendant  in  error. 


3.  Monopolies  «=»I7(I)— Sales  plan,  fixing  sell- 
ing prioes  ealled  to  attention  of  Jobbers,  eto., 
who  oo-operated  In  earrying  It  out,  held  not 
to  establish  forbidden  oomblnatlon. 

That  a  manufacturer  indicated  a  sales  plan 
to  wholesalers  and  jobbers,  which  fixed  a  price 
below  which  the  wholesalers  and  jobbers  were 
not  to  sell,  and  called  this  particular  feature  of 
the  plan  to  the  attention  of  the  wholesalers 
and  jobbers  on  many  different  occasions,  and 
that  the  great  majority  of  the  wholesalers  and 
jobbers  expressed  no  dissent  from  the  plan,  but 
actually  co-operated  in  carrying  it  out  by  sell- 
ing at  the  prices  named,  did  not  alone  establish 
an  agreement  or  combination  to  maintain  resale 
prices,  forbidden  by  the  Sherman  Act  (Comp. 
St.  H  8820-^823,  8827-8830). 

4.  Appeal  and  error  ^=» 1 064 (I)— Monopolies 
9=>28— Error  In  Instruction  as  to  what  would 
oonstKute  violation  of  Sherman  Act  held 
material. 

In  an  action  for  treble  damages  under  the 
Sherman  Act  (Comp.  St.  §{  8820-8823,  8827- 
8830),  an  instruction  that,  if  defendant,  a  man- 
ufacturer, indicated  a  sales  plan  to  wholesalers 
and  jobbers,  which  fixed  a  price  below  which 
they  were  not  to  sell,  and  called  this  particular 
feature  of  the  plan  to  their  attention  on  many 
different  occasions,  and  if  the  great  majority 
expressed  no  dissent  from  the  plan,  but  actually 
oo-operated  in  carrying  it  out  by  selling  at  the 
prioes  named,  the  jury  might  reasonably  find 
therefrom  that  there  was  an  agreement  or  com- 
bination forbidden  by  the  Sherman  Act,  was 
materially  erroneous. 

Mr.  Justice  Pitney,  Mr.  Justice  Day,  and  Mr. 
Justice  Clarke,  dissenting. 

In  error  to  the  United  States  Circuit  (3ourt 
of  Appeals  for  the  Fourth  Circuit 


Mr.  Justice  McREYNOLDS  delivered  the 
opinion  of  the  Court. 

Alleging  the  existence  of  an  unlawful  con- 
tract, coifibination  or  conspiracy  between  the 
Packing  Company,  manufacturer  of  "Old 
Dutdi  Cleanser,"  and  various  jobbers  for  the 
maintoiance  of  resale  prices,  and  relying  up- 
on the  Sherman  Act  (chapter  047,  26  Stats. 
209  [Comp.  St.  il  8820-8823,  8827-«880]),  as 
interpreted  in  Dr.  Miles  Medical  Go.  ▼.  Park 
&  Sons  Co.,  220  U.  S.  373,  31  Sup.  Ct  376, 
66  li.  Bd.  502.  Frey  &  Son,  Incorporated,  in- 
stituted this  action  in  tbe  District  Court  ct 
the  United  States  for  Maryland  to  recover 
threefold  damages.  Under  an  elaborate 
charge  the  issues  were  submitted  to  the  jury 

•210 

for  determination.  Judgment  for  $2,139  en- 
tered (June  22, 1917)  upon  a  verdict  for  plain- 
tiff was  reversed  by  the  Circuit  Court  of 
Appeals  July  16,  1919  (Cudahy  Packing  O). 
V.  Frey  &  Son,  261  Fed.  66, 171  a  O.  A.  661), 
after  decision  of  United  States  v.  Colgate  & 
Ck>.  (June  2,  1919),  250  U.  S.  300,  39  Sup.  Ct. 
466,  63  L.  Ed.  992,  7  A.  L.  R.  443,  and  before 
United  States  v.  Schrader's  Son,  Inc.,  262  U. 
S.  85,  40  Sup.  Ct  251,  64  U  Ed.  471.  Plaintiff 
in  error  reserved  its  right  of  review  here* 
waived  a  new  trial  and  consented  to  entry 
of  final  judgment  for  the  Packing  Company. 
Thomaen  v.  Cayser,  243  U.  S.  66,  37  Sup.  Ct 
353,  61  L.  Ed.  597,  Ann.  Cas.  1917D,  322. 

[1]  The  court  below  concluded  ''there  was 
no  formal  written  or  oral  agreement  with 
jobbers  for  the  maintenance  of  prices,"  and 
that,  considering  the  doctrine  approved  in 
United  States  v.  Colgate  &  Co.,  the  District 
Court  should  have  directed  a  verdict  for  the 
defendant.  Other  errors  by  the  trial  court 
were  assigned  and  relied  upon.  If  any  of 
them  was  well  taken,  we  must  affirm  the 
final  judgment,  entered  after  waiver  of  new 
trial  and  upon  consent,  as  above  shown. 

[2]  It  is  unnecessary  to  repeat  what  we 
said  in  United  States  v.  (Colgate  &  Co.  and 
United  States  v.  Schrader's  Son,  Inc.  Ap- 
parently the  former  case  was  misapprehend- 
ed. The  latter  opinion  distinctly  stated  that 
the  essential  agreement,  combination  or  con- 
spiracy might  be  implied  from  a  course  ot 
dealing  or  other  circumstances.  Having  re- 
gard to  the  course  of  dealing  and  all  the 
pertinent  facts  disclosed  by  the  present  rec- 
ord, we  think  whether  there  existed  an  un- 
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lawful  combination  or  agreement  between  the 
manufacturer  and  jobbers  was  a  question  for 
the  Jury  to  decide,  and  that  the  Circuit 
Court  of  Appeals  erred  when  it  held  other- 
wise. 

[3,4]  Among  other  things  the  trial  court 
charged: 

'*!  can  only  say  to  you  that  if  you  shall  find 
that  the  defendant  indicated  a  sales  plan  to  tlie 
wholesalers  and  jobbers,  which  plan  fixed  the 
price  below  which  the  wholesalers  and  jobbers 
were  not  to  sell  to  retailers,  and  you  find  de- 
fendant called  this  particular  feature  of  this 

•ail 
plan  *to  their  attention  on  very  many  different 
occasions,  and  you  find  the  great  majority  of 
them  not  only  expressing  no  dissent  from  such 
plan,  but  actually  co-operating  in  carrying  it 
out  by  themselves  selling  at  the  prices  named, 
you  may  ressonably  find  from  such  fact  that 
there  was  an  agreement  or  combination  for- 
bidden by  the  Sherman  Anti -Trust  Act/' 

The  recited  facts,  standing  alone  (there 
were  other  pregnant  ones),  did  not  suflice 
to  establish  an  agreement  or  combination 
forbidden  by  the  Sherman  Act  This  we 
pointed  out  in  United  States  ▼.  Colgate  & 
Co.  As  given  the  instruction  was  erroneous 
and  materiaL 

The  judgment  below  must  be 

Afllrmed. 

Mr.  Justice  PITNEY,  with  whom  concur- 
red Mr.  Justice  DAY  and  Mr.  Justice 
CLARKE,  dissenting. 

I  am  constrained  to  dissent  from  the  opin- 
ion and  judgment  of  the  court.  The  action 
was  brought  by  plaintiff  in  error,  in  part  to 
recover  threefold  damages  under  section  7  of 
the  Sherman  Anti-Trust  Act  of  July  2,  1890 
(chapter  647,  26  Stat  209,  210  [Comp.  St  | 
8829]),  because  of  injuries  sustained  in  its 
business  by  reason  of  an  alleged  combination 
or  agreement  for  the  maintenance  of  prices 
made  between  the  Packing  Company  and 
various  wholesalers  and  jobbers  in  its  prod- 
uct known  as  "Old  Dutch  Cleanser."  The 
declaration  contained  a  second  count,  based 
upon  alleged  discrimination  in  violation  of 
the  Clayton  Act  of  October  15,  1914  (chapter 
323.  §§  2,  4,  38  Stat  730,  731  IComp.  St.  §i 
8835b,  8835d]) ;  but  this  calls  for  no  special 
notice.  A  judgment  rendered  by  the  United 
States  District  Court  upon  the  verdict  of  a 
jury  in  favor  of  plaintiff  was  reversed  by  the 
Circuit  Court  of  AK>eals  (Cudahy  Packing 
Co.  V.  Frey  &  Son,  261  Fed.  65,  171  C.  C.  A. 
661),  upon  the  ground  that  the  acts  of  de- 
fendant and  its  associates  amounted  to  no 
more  than  an  announcement  in  advance  that 

customers  were  expected  *to  charge  prices  fix- 
ed by  defendant  upon  penalty  of  refusal  to 
sell  to  an  offending  customer,  observance  of 
the  request  by  customers  generally,  and  ac- 
tual enforcement  of  the  peualty  by  refusing 
to  sell  to  such  customers  as  failed  to  main- 
tain the  price;  and  hence  that  under  the  de- 
cision of  this  court  in  United  States  ¥•  Col- 


gate &  Co.,  250  U.  S.  800,  39  Sup.  Ct  466,  63 
L.  Ed.  992,  7  A.  U  R.  443,  there  was  no 
ground  of  recovery  under  the  Anti-Trust  Act 

I  agree  with  the  court  that  the  Circuit 
Court  of  Appeals  misapprehended  the  effect 
of  our  decision  in  the  case  cited,  and  that 
under  rules  laid  down  in  Dr.  Miles  Medical 
Co.  V.  Park  &  Sons  Co.,  220  U.  S.  373,  399, 
400,  408,  31  Sup.  Ct  376,  55  L.  Ed.  502,  and 
United  States  v.  Schrader*s  Son,  Inc.,  252 
U.  S.  85,  99,  40  Sup.  Ct  251,  64  L.  Ed.  471. 
the  trial  judge  was  right  in  submitting  the 
case  to  the  jury. 

Notwithstanding  its  conclusion  that  the 
Court  of  Appeals  erred  in  holding  that  a  Ter- 
dict  ought  to  have  been  directed  in  favor  of 
defendant,  the  majority  holds  that  the  judg- 
ment under  review  here  ought  to  be  afilrmed, 
because  of  supposed  error  in  an  instruction 
given  to  the  jury  (a  new  trial  having  been 
waived  by  plaintiff  on  consenting  to  entry  of 
final  judgment  for  the  Packing  Company  by 
the  Circuit  Court  of  Appeals  under  the  prao> 
tice  followed  in  Thomsen  v.  Cayser,  243  U. 
S.  66,  83,  37  Sup.  Ct.  353,  61  L^  Ed.  697,  Ann. 
Cas.  lOlTD,  322). 

The  instruction  to  which  error  is  attribnt- 
ed  related  to  the  question  whether  a  combi- 
nation between  defendant  and  the  whole- 
salers and  jobbers  for  the  purpose  of  main- 
taining resale  prices  had  in  fact  been  shown. 
After  referring  to  the  method  pursued  by 
defendant  in  marketing  "Old  Dutch  Clean- 
ser," and  stating  that  imder  the  law  defend- 
ant could  not  be  held  liable  under  the  first 
count  unless  it  was  a  party  to  a  contract  or 
combination  or  conspiracy  to  fix  and  main- 
tain prices;  that  defendant  denied  it  was  a 
party  to  any  such  combination,  contract,  or 
conspiracy,  and  insisted  it  had  merely  no- 
tified the  jobbing  trade  what  prices  It 
thought  were  the  lowest  at  which  Jobbers 
would  resell  its  product  at  sufficient  return 

•218 

*to  make  it  worth  their  while  to  push  the  sale 
of  such  product;  that  plaintiff  admitted  that, 
with  reference  to  most  of  the  jobbers  at 
least,  there  was  no  written  and  signed  agree- 
ment on  the  subject,  and  none  couched  fn 
any  formal  or  express  terms;  but  that  de- 
fendant from  time  to  time  had  issued  cir- 
culars to  the  trade  urging  the  importance 
of  maintaining  "uniform  and  fair  jobbing 
and  retail  prices  and  trading  provisions'* 
and  stating  that  "any  sales  by  jobbers  at 
special  prices  would  •  •  •  demoralize 
prices  and  disturb  the  entire  business  in 
these  products,"  and  that  "uniformity  and 
equality  as  to  terms,  delivery  and  price  is 
essential.  It  Is  therefore  required  of  our 
distributing  agents  that  they  fully  co-oper- 
ate with  us  in  this  direction,  as  per  terms, 
conditions,  and  prices  laid  down  in  our  pub- 
lished General  Sales  List,"  and  that  upon 
bills  sent  to  wholesalers  by  defendant  there 
was  stamped  a  notice  that  **A11  your  quota- 
tions, bids,  sales  and  invoices  for  Old  Dutch 
Cleanser  either  to  jobbers,  semijobbera»  re* 
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tailers  or  consumers,  should  be  at  a  rate  not 
lower  than  laid  down  in  our  published  Gen- 
eral Sales  List"— the  trial  Judge  proceeded, 
as  to  the  particular  question  whether  in  fact 
there  was  a  combination,  to  speak  thus: 

"T  ran  only  say  to  you  that  if  yoa  shall 
find  that  the  defendant  indicated  a  sales  plan 
to  the  wholesalers  and  jobbers,  which  plan  fixed 
the  price  below  which  the  wholesalers  and  job- 
bers were  not  to  sell  to  retailers,  and  you  find 
defendant  called  this  particular  feature  of  this 
plan  to  their  attention  on  very  many  different 
occasions,  and  you  find  the  great  majority  of 
them  not  only  expressing  no  dissent  from  such 
plan,  but  actually  co-operating  in  carrying  it 
out  by  themselves  selling  at  the  prices  named, 
you  may  reasonably  find  from  such  fact  that 
there  was  an  agreement  or  combination  forbid- 
den by  the  Sherman  Anti-Trust  Act" 


Passing  for  the  moment  the  question 
whether  this  was  legally  erroneous,  I  am  un- 

able  to  find  in  the  record  any  *basis  for  at- 
tributing error  to  the  trial  Judge  in  respect 
to  it,  because  it  was  not  made  the  subject 
of  any  proper  exception.  The  trial  was  llti- 
glously  contested,  defendant  having  taken 
no  less  than  167  exceptions,  of  which  20  were 
directed  to  the  charge  given  to  the  Jury. 
Among  them,  however,  I  can  find  none  that 
challenges  the  proposition  embodied  in  the 
Instruction  now  held  to  be  erroneous,  recites 
either  the  words  or  the  substance  of  that  in- 
struction, or  otherwise  fairly  identifies  it  so 
as  to  bring  it  to  the  attention  of  the  trial 
Judge.  Defendant  relies  ui>on  an  exception 
which  reads  as  follows: 

*'I  also  respectfully  except  to  so  much  of 
your  honor's  charge  as  indicates  that  an  un- 
lawful contract  and  combination  or  conspiracy 
or  understanding  is  shown  where  it  appears 
that  in  the  absence  of  an  express  obligation 
some  dealer,  responding  to  a  suggestion  from 
Cudahy  Packing  Company,  may  have  sold  at  the 
prices  mentioned  in  its  literature." 

To  which  the  Judge  responded: 

"All  a  question  of  fact  for  the  jury.  All  I 
can  say  on  such  questions  is  that  the  jury,  when 
they  come  into  this  jury  box,  I  do  not  suppose, 
leave  their  common  sense  behind." 

There  is  nothing  here  to  show  that  the  at- 
tention of  the  trial  judge  either  was  or  ought 
to  have  been  directed  to  that  part  of  his 
charge  now  held  to  be  erroneous.  The  ex- 
ception alleged  did  not  even  faintly  or  ap- 
proximately express  the  tenor  and  effect  of 
that  instruction  or  of  any  other  that  was 
given  to  the  Jury;  much  less  did  it  fairly 
and  distinctly  raise  a  question  of  law  upon 
this  or  any  other  point  in  the  charge. 

It  is  elementary  that,  in  order  to  lay 
foundation  to  review  by  writ  of  error  the 
proceedings  of  the  courts  of  the  United 
States  in  the  trial  of  common-law  actions, 
the  questions  of  law  proposed  to  be  review- 
ed must  be  raised  by  specific,  precise,  direct, 
and  unambiguous  objections,  so  taken  as 
clearly  to  afford  to  the  trial  judge  an  oppor- 
tunity for  revising  his  rulings;   and  that  a 
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bill  of  exceptions  not  ^fulfilling  this  test  will 
furnish  no  support  for  an  assignment  of  er- 
ror.   To  quote  from  some  of  the  decisions: 

"One  object  of  an  exception  is  to  call  the 
attention  of  the  Circuit  Judge  to  the  precise 
point  as  to  which  it  is  supposed  he  has  erred, 
that  he  may  then  and  there  consider  it,  and 
give  new  and  different  instructions  to  the  jury, 
if  in  his  judgment  it  would  be  proper  to  do  so." 
Beaver  v.  Taylor,  93  U.  S.  4G,  55  (23  U  Bd. 
797). 

"While  it  is  the  duty  of  this  court  to  review 
the  action  of  subordinate  courts,  justice  to 
those  courts  requires  that  their  alleged  errors 
should  be  called  directly  to  their  attention,  and 
that  their  actiou  should  not  be  reversed  upon 
questions  which  the  astuteness  of  counsel  in 
this  court  has  evolved  from  the  record.  It  is 
not  the  province  of  this  court  to  retry  these 
cases  de  novo."  Robinson  &  Co.  v.  Belt,  187 
U.  S.  41,  50,  23  Sup.  Ct.  16,  19  (47  U  Ed.  65). 

"It  has  been  too  frequently  held  to  require 
the  extended  citation  of  cases  that  an  exception 
of  this  general  character  will  not  cover  specific 
objections,  which  in  fairness  to  the  court  ought 
to  have  been  called  to  its  attention,  in  order 
that  if  necessary,  it  could  correct  or  modify 
them.  *  *  *  In  such  cases  it  is  the  duty  of 
the  objecting  party  to  point  out  specifically  the 
part  of  the  instructions  regarded  as  errone- 
ous.**  McDermott  v.  Severe,  202)  U.  S.  600, 
610,  26  Sup.  Ct.  709,  718  (50  L.  Ed.  1162). 

"The  primary  and  essential  function  of  an  ex- 
ception is  to  direct  the  mind  of  the  trial 
judge  to  a  single  and  precise  point  in  which  it 
is  supposed  that  he  has  erred  in  law  so  that 
he  may  reconsider  it  and  change  his  ruling  if 
convinced  of  error,  and  that  injustice  and  mis- 
trials due  to  inadvertent  errors  may  thus  be 
obviated.  An  exception,  therefore,  furnishes 
no  basis  for  reversal  upon  any  ground  other 
than  the  one  specifically  called  to  the  attention 
of  the  trial  court."  United  States  v.  U.  S. 
Fidelity  Co.,  236  U.  S.  512,  529,  35  Sup.  Ct. 
298,  303  (59  L.  Ed.  696). 

See,  also,  Guerinl  Stone  Ck>.  v.  Carlin  Con- 
struction Co.,  248  U.  S.  334,  348,  39  Sup.  Ct 
102,  63  L.  Ed.  275;  Flllippon  v.  Albion  Vein 
Slate  Co.,  250  U.  S.  76,  82,  39  Sup.  Ct  435, 
63  L.  Ed.  853. 

Not  only  the  trial  Judge,  but  the  opposing 
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party  has  *  rights  that  one  who  objects  to  the 
course  of  the  proceedings  is  bound  to  respect, 
if  he  seeks  a  review  by  writ  of  error.  To 
permit  the  result  of  a  trial  to  be  set  at 
naught  because  of  an  objection  that  has  no 
proper  relation  to  any  ruling  made  unless  it 
be  taken  in  a  sense  entirely  variant  from  the 
language  expressed  by  objecting  counsel, 
would  render  the  fair  and  orderly  conduct 
of  a  trial  impossible  and  place  a  premium 
upon  ambiguity  and  even  trickery.  Upon 
the  present  record,  it  would  be  most  unjust 
to  the  plaintiff,  as  well  as  to  the  trial  Judge, 
to  call  upon  the  latter,  wearied  as  he  must 
have  been  in  the  course  of  such  a  trial,  to 
recognize  in  the  one  hundred  and  fifty-fourth 
objection  a  challenge  of  the  legal  accuracy 
of  an  instruction  that  he  had  expressed  in 
language  so  very  different 


454 


41  SUPREME  COURT  REPORTER 


(OctT^rm. 


But,  were  the  instruction  duly  excepted 
to,  I  am  unable  to  assent  to  the  view  that  it 
was  erroneous.  The  Jury  were  not  told  that 
from  the  facts  recited,  if  believed,  an  agree- 
ment or  combination  forbidden  by  the  act  of 
Congress  necessarily  resulted,  but  only  that 
from  those  facts,  together  with  other  and 
undisputed  facts  that  were  in  evidence,  they 
reasonably  might  find  there  was  such  an 
agreement  or  combination.  It  is  settled  be- 
yond controversy  that  an  agreement  in  or- 
der to  be  a  violation  of  the  act  need  not  be 
expressed,  but  may  be  "implied  from  a 
course  of  dealing  or  other  circumstances.*' 
United  States  v.  Schrader*s  Son,  Inc.,  262 
U.  S.  85,  99,  40  Sup.  Ct.  251,  253  (64  U  Ed. 
471).  And,  while  naturally  it  influences  the 
action  of  the  participants,  it  of  course  need 
not  be  such  as  to  control  them  in  a  legal 
sense.  From  the  very  fact  that  it  is  a  viola- 
tion of  the  law  it  cannot  be  legally  binding; 
and  it  is  cmly  as  a  de  facto  agreement,  or  un- 
derstanding, or  combination  that  the  con- 
spiracy in  restraint  of  trade  need  control  the 
conduct  of  the  participants  In  order  that  it 
may  constitute  a  violation  of  the  act. 

Reading  the  criticized  instruction  in  the 
light  of   die  other   parts  of   the  charge,   it 

amounted  to  no  more  than  *telling  the  Jury 
that  if  defendant  had  a  sales  plan  that,  if 
assented  to  and  carried  into  effect,  would 
constitute  a  fixing  of  prices  in  restraint  of 
interstate  trade  and  commerce,  and  the  par- 
ticulars of  this  plan  were  repeatedly  com- 
municated by  defendant  to  the  many  whole- 
salers and  Jobbers  with  whom  it  had  rela- 
tions, and  if  the  great  majority  of  them  not 
only  did  not  express  dissent  from  the  plan 
but  actually  co-operated  in  carrying  it  out  by 
themselves  adhering  to  its  details ;  the  Jury 
reasonably  might  infer  that  they  did  mutual- 
ly give  assent  to  the  plan,  equivalent  to  an 
agreement  or  combination  to  pursue  it.  In 
short,  that  upon  finding  many  persons,  ac- 
tuated by  a  common  motive,  exchanging 
communications  between  themselves  respect- 
ing a  plan  of  conduct  and  acting  in  concert 
in  precise  accordance  with  the  plan,  the  Jury 
might  find  that  they  had  agreed  or  combined 
to  act  as  in  fact  they  did  act;  that  their 
simultaneous  pursuit  of  an  Identical  pro- 
gramme was  not  a  miraculous  coincidence, 
but  was  the  result  of  an  agreement  or  com- 
bination to  act  together  for  a  common  end. 
The  opinion  states  no  ground  upon  which 
the  instruction  is  held  to  be  erroneous;  the 
elaborate  brief  submitted  In  behalf  of  the 
Paclsing  Company  specifies  no  criticism  up- 
on it;  and  I  am  unable  to  discern  adequate 
reason  for  condemning  it.  It  suggested  a 
perfectly  natural  and  legitimate  inference 
that  might  be  drawn  by  the  Jury  from  the 
facts  in  evidence;  having  included  in  the  re- 
cital the  very  same  facts  and  circumstances, 
indeed,  upon  which  this  court  now  unani- 
mously holds  that  the  case  was  for  the  Jury. 
Concerted  action  is  of  the  essence  of  a  con- 


spiracy (Pettibone  v.  United  States,  148  U. 
S.  197,  203,  13  Sup.  Ct  542,  37  L.  Ed.  419), 
and  it  is  "hornbook  law"  that,  where  con- 
certed action  is  found  to  exist  following  an 
interchange  of  communication  between  the 
actors,  it  gives  ground  for  a  reasonable  in- 
ference of  an  agreement  to  act  in  concert. 
Just  as  the  mechanism  of  a  watch  affords 
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evidence  of  a  design,  and  ^hence  of  a  design- 
er; so  a  systematic  course  of  action,  pur- 
sued at  one  and  the  same  time  by  many  per- 
sons and  affecting  their  mutual  interests, 
raises  a  fair  inference  of  an  agreement  be- 
tween them  to  pursue  that  course  of  action. 
Juries  in  conspiracy  cases  are  instructed  to 
this  effect  every  day,  without  disapproval; 
and  it  seems  to  me  the  permitted  inference 
is  in  accord  with  common  sense  and  the  or- 
dinary rules  by  which  men's  motives  and 
secret  understandings  are  Judged  from  their 
acts. 

I  find  nothing  in  the  Colgate  &  Co.  dedsioD 
to  support  a  criticism  of  the  Judge's  instruc- 
tion. There  the  indictment,  under  the  inter- 
pretation adopted  by  the  trial  court  and  nec^ 
essarily  accepted  by  us,  failed  to  charge  the 
making  of  any  agreement,  either  express  or 
implied,  that  imported  an  obligation  to  ob- 
serve specifled  resale  prices.  This  was  the 
very  ground  of  our  decision,  as  was  pointed 
out  in  the  case  of  Schrader's  Son,  Inc.,  252 
U.  S.  99,  40  Sup.  Ct.  251,  64  L.  Ed.  471. 
Here  the  state  of  the  evidence,  as  this  entire 
court  now  holds,  required  the  trial  court  to 
submit  to  the  Jury  the  question  of  fact 
whether  an  agreement  to  observe  the  speci- 
fied resale  prices  was  to  be  inferred  from 
the  course  of  dealing  and  other  circum- 
stances. The  trial  Judge  fairly  summarized 
the  pertinent  facts  and  circumstances  dis- 
closed by  the  record  regarding  the  course  of 
dealing  between  the  parties,  from  which  the 
alleged  agreement,  combination,  or  conspir- 
acy in  restraint  of  trade  might  or  might  not 
be  inferred,  and  then,  in  the  clause  now  criti- 
cized, submitted  to  the  Jury  the  question  of 
fact  whether  one  should  be  Inferred.  I  am 
unable  to  see  in  what  respect  he  failed  to 
conform  to  correct  practice  and  the  decisions 
of  this  court ;  or  how,  if  his  instruction  was 
erroneous,  a  trial  Judge  can  correctly  submit 
to  a  Jury  the  question  whether,  from  a 
course  of  dealing  and  other  circumstances, 
an  agreement  to  fix  prices  in  restraint  of 
trade  shall  be  found. 

The  circumstances  from  which  the  trial 
Judge  permitted   an  inference  of  consinra- 
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cy  to  be  drawn  seem  to  me  stronger  ^than 
those  held  sufiicient  by  this  court  in  Thorn- 
sen  V.  Cayser,  243  U.  S.  66,  84,  37  Sup.  Ct 
353,  61  L.  Ed.  597,  Ann.  Cas.  1917D,  322, 
where  there  was  no  direct  proof  of  the  terms 
of  any  conference  or  agreement  participated 
in  by  the  defendants,  and  the  principal  evi- 
dence consisted  of  circulars  issued  and  a 
concerted  course  of  dealing  under  which  cer- 
tain steamship  owners  operated  their  vessela 
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In  the  trade  from  New  York  to  South  Afri- 
can ports  without  competing  with  one  an- 
other; upon  the  strength  of  which  the  court 
rejected  the  suggestion  that  the  circulars 
and  the  concerted  course  of  dealing  under 
them  were  accidental  and  without  premedi- 
tation followed  by  unity  In  execution.  So  In 
Eastern  States  Lumber  Assoc.  ▼.  United 
States,  234  U.  S.  600,  607-600,  612,  34  Sup. 
Cr.  951,  68  L.  Ed.  1490,  L.  R.  A.  1915A.  788, 
there  was  no  express  agreement  among  the 
retailers  to  refrain  from  dealing  with  the 
listed  wholesalers,  nor  any  penalty  for  fail- 
ing to  do  so.  But  the  court  found.  In  the 
systematic  and  periodical  circulation  of  cer- 
tain confidential  information,  commonly  call- 
ed black  lists,  intended  to  guide  the  action  of 
the  recipients  and  cause  them  to  withhold 
patronage  from  the  listed  concerns,  suffi- 
cient evidence  of  a  conspiracy  In  restraint  of 
trade,  saying  (234  U.  S.  612,  34  Sup.  Ct.  954, 
58  L.  Ed.  1490»  L.  R.  A.  1915A,  788) : 

*'It  is  said  that  in  order  to  show  a  combina- 
tion or  conspiracy  within  the  Sherman  Act 
some  agreement  must  be  shown  under  which 
the  concerted  action  is  taken.  It  is  elemen- 
tary, however,  that  conspiracies  are  seldom 
capable  of  proof  by  direct  testimony  and  may  be 
inferred  from  the  things  actually  done,  and 
when  in  this  case  by  concerted  action  the 
names  of  wholesalers  who  were  reported  as 
having  made  sales  to  consumers  were  periodi- 
cally reported  to  the  other  members  of  the  as- 
sociations, the  conspiracy  to  accomplish  that 
which  was  the  natural  consequence  of  such  ac- 
tion may  be  readily  inferred." 

Here  the  character  of  the  communica- 
tions was  different;  but  as  evidence,  when 
taken  in  connection  with  the  concerted  ac- 
tion that  followed,  they  have  the  same  tend- 
ency to  show  a  conspiracy. 
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•Authorities  easily  might  be  multiplied,  but 
it  is  unnecessary.  Convinced  that  the  rul- 
ing now  made,  if  adhered  to,  will  seriously 
hamper  the  courts  of  the  United  States  in 
carrying  into  effect  the  prohibition  of  Con- 
gress against  combinations  In  restraint  of 
interstate  trade,  I  respectfully  dissent  from 
the  opinion  and  judgment  of  the  court. 

Mr.  Justice  DAY  and  Mr.  Justice 
CLARKE  concur  in  this  dissent. 


(2B«  U.  8.  2G1) 

PRIVETT  et  aJ.  v.  UNITED  STATES  et  al. 

(Argued  March  18,  1921.     Decided  April  18, 

1921.) 

No.  236. 

Judgment  ^=»702— United  States  not  conolnded 
by  Judgment  In  suit  between  other  parties 
when  suing  to  cancel  Indian's  conveyance. 

In  a  suit  by  the  United  States  to  cancel 
conveyances  of  lands  allotted  to  a  Creek  Indian 
by    bis   heirs   on    the    ground   that   he   left   a 


minor  son  bom  after  March  4,  1906,  and  hence 
that  the  lands  were  subject  to  the  restrictions 
imposed  by  the  proviso  of  Act  May  27,  1908,  e. 
199,  i  9,  the  United  States  is  not  condnded  by 
the  judgment  in  a  prior  suit  between  the  heirs 
and  one  claiming  under  the  conveyances  in 
which  it  was  decided  that  such  minor  son  was 
born  February  23,  1906,  as  the  United  States 
is  suing  by  virtue  of  its  own  interest  in  main- 
taining the  restriction  and  safeguarding  the 
Indians  in  the  possession  and  enjoyment  of 
their  allotted  lands. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  United  States  and  others 
against  C.  R.  Prlvett  and  others.  A  decree 
for  plaintiffs  .was  affirmed  by  tlie  Circuit 
Court  of  Appeals  (261  Fed.  351),  and  defend- 
ants appeal.    Affirmed. 

*  Messrs.  Preston  C.  West  and  A.  A.  Da- 
vidson, both  of  Tulsa,  Okl.,  for  appellants. 

Mr.  Assistant  Attorney  General  Gamett, 
for  the  United  States. 

Mr.  Justice  VAN  DEVANTBR  deUvered 
the  opinion  of  the  Court. 

The  United  States  brought  this  suit  to 
cancel  conveyances  made  by  the  heirs  of  a 
Creek  Indian  of  land  allotted  to  him  as  a 
homestead  out  of  the  Creek  tribal  lands. 
After  answer  and  hearing  the  District  Court 
granted  the  relief  sought  and  the  Circuit 
Court  of  Appeals  affirmed  the  decree.  261 
Fed.  351. 

The  allottee  was  an  Indian  of  the  half 
blood  and  died  intestate  in  1911  leaving  as 
his  heirs  a  widow,  an  adult  daughter,  and  a 
minor  son,  all  of  whom  were  Creek  Indians. 
Thereafter  deeds  purporting  to  convey  the 
land  to  one  Privett  were  executed  by  the 
heirs,  the  deed  of  the  minor  son  being  made 
by  his  guardian.  These  are  the  conveyances 
sought  to  be  canceled,  and  the  ground  on 
which  they  are  assailed  is  that  the  minor 
son  was  bom  after  March  4,  1906,  and  there- 
fore that  the  land  passed  to  the  heirs  sub- 
ject to  the  qualification  and  restriction  im- 
posed by  a  proviso  In  section  9  of  the  Act  of 
May  27,  1908,  c.  199,  35  Stat  312,  which  de- 
clares : 

"That  if  any  member  of  the  Five  CivDised 
Tribes  of  one-half  or  more  Indian  blood  shall 
die  leaving  issue  surviving,  bom  since  March 
fourth,  nineteen  hundred  and  six,  the  home- 
stead of  such  deceased  allottee  shall  remain 
inalienable,  unless  restrictions  against  aliena- 
tion are  removed  therefrom  by  the  Secretary 
of  the  Interior  in  the  manner  provided  in  sec- 
tion one  hereof,  for  the  use  and  support  of 

such  issue,  during  their  life  or  lives,  until  *Ai«il 
twenty-six,  nineteen  hundred  and  thirty-one; 
but  if  no  such  issue  survive,  then  such  allottee, 
if  an  adult,  may  dispose  of  his  homestead  by 
will  free  from  all  restrictions;  if  this  be  not 
done,  or  in  the  event  the  issue  hereinbefore 
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provided  for  die  before  April  twenty -six,  nine- 
teen hundred  and  thirty-one,  the  land  shall 
then  descend  to  the  heirs,"  etc. 

The  minor  son  Is  still  living,  and,  If  he  was 
bom  after  March  4,  1906,  it  is  couceded  that 
the  heirs  took  the  land  subject  to  the  quali- 
fication and  restriction  imposed  by  the  pro- 
viso (see  Parker  v.  Riley,  250  U.  S.  66,  39 
Sup.  Ct  405,  63  L.  Ed.  847),  that  there  was 
no  removal  of  the  restriction  by  the  Secretary 
of  the  Interior,  and  that  the  conveyances 
made  by  the  heirs  are  void.  But  it  is  urged : 
First,  that  the  evidence  produced  at  the 
hearing  shows  that  the  minor  son  was  born 
before,  and  not  after,  March  4,  1906;  and, 
secondly,  that,  in  any  event,  it  was  settled 
conclusively  in  a  prior  suit  that  he  was  born 
February  23,  1906. 

The  District  Court  found  that  the  date 
of  the  son's  birth  was  April  23,  1906,  and 
the  Circuit  Court  of  Appeals  acquiesced  in 
that  finding  without  particularly  discussing 
the  point  in  its  opinion.  The  evidence  has 
been  examined  and  in  our  opinion  it  amply 
supports  the  finding. 

The  reliance  on  the  decision  in  the  prior 
suit  is  ill-founded.  That  suit  was  between 
the  heirs  and  one  who  was  claiming  undei^ 
these  conveyances,  the  United  States  not  be- 
ing a  party,  and  the  decree  therein  pro- 
nounced the  conveyances  valid.  This  suit  is 
brought  by  the  United  States  in  virtue  of  its 
Interest  in  maintaining  the  restriction  and 
safeguarding  the  Indians  in  the  possession 
and  enjoyment  of  the  lands  allotted  out  of 
the  tribal  domain.  As  yet  the  Indians  have 
not  been  fully  discharged  from  the  guardian- 
ship of  the  United  States.  "During  the  con- 
tinuance of  this  guardianship,  the  right  and 
duty  of  the  nation  to  enforce  by  all  appro- 
priate means  the  restrictions  designed  for 
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the  security  of  the  Indians  cannot  *be  gain- 
said. While  relating  to  the  welfare  of  the 
Indians,  the  maintenance  of  the  limitations 
which  Congress  has  prescribed  as  a  part  of 
its  plan  of  distribution  is  distinctly  an  in- 
terest of  the  United  States."  Heckman  v. 
United  States,  224  U.  S.  413.  437,  32  Sup. 
Ct.  424,  431  (50  L.  Ed.  820).  See,  also,  La 
Motte  V.  United   States,  254  U.  S.  570,  41 

Sup.  Ct  204,  65  L.  Ed. .    "And  it  is  no 

longer  open  to  question  that  the  United 
States  has  capacity  to  sue  for  the  purpose 
of  setting  aside  conveyances  of  lands  allotted 
to  Indians  under  its  care,  where  restrictions 
upon  alienation  have  been  transgressed. 
•  •  •  Authority  to  enforce  restrictions  of 
this  character  is  the  necessary  complement 
of  the  power  to  impose  them.  It  necessarily 
follows  that,  as  a  transfer  of  the  allotted 
lands  contrary  to  the  inhibition  of  Congress 
would  be  a  violation  of  the  governmental 
rights  of  the  United  States  arising  from  its 


obligation  to  a  dependent  people,  no  stipu- 
lations, contracts,  or  Judgments  rendered  in 
suits  to  which  the  government  is  a  stranger 
can  affect  its  interest"  Bowling  v.  United 
States,  233  U.  S.  528,  534,  535.  34  Sup.  Ct 
659,  660  (58  L.  Ed.  1080).  As  the  United 
States  is  here  suing  in  its  own  Interest,  it 
is  in  no  wise  concluded  by  any  matter, 
whether  of  fact  or  law,  that  may  have  been 
adjudged  In  the  prior  suit  to  which  it  was 
not  a  party. 
Decree  affirmed. 


(266  U.  8.  20S) 
ATCHISON,  T.  &  8.  F.  RY.  CO.  V.  UNITED 

STATES. 

(Submitted  March  22,  1921.   Decided  April  18, 

1921.) 

No.  256. 

1.  Carriers  ^=»32( I)— Govern rim^  reqnestiiig 
transportation  without  oontraot,  implies 
agreement  to  pay  established  rate. 

Where  the  United  States  requested  a  rail- 
road company  to  furnish  transportation  for  men 
in  the  military  service,  and  accepted  the  service 
without  arranging  for  a  different  or  reduced 
rate,  as  it  might  under  Interstate  Commerce 
Act,  t  9  (Comp.  St.  §  8596),  it  assented  to  and 
became  obligated  to  pay  the  established  rate  of 
the  carrier  under  Act  July  27,  1866,  $  5,  less 
any  lawful  land  grant  deduction,  and  it  was  er- 
ror to  determine  this  rate  by  combining  the 
party  rate  covering  a  part  only  of  the  distance, 
and  the  individual  rate  for  the  remainder,  and 
then  maldng  any  deductions  on  account  of  land 
grants. 

2.  Carriers  9=»30— Party  through  rate  not  on 
file  oannot  be  made  up  of  party  rate  on  file 
for  part  of  distance  and  Individual  rate  for 
balance. 

The  rate  for  through  transportation  of  a 
party,  where  the  carrier  had  no  through  party 
rate  on  file,  is  the  individual  through  rate  for 
each  person,  not  the  combination  of  a  party 
rate,  which  had  been  filed,  applying  to  part  of 
the  distance,  and  of  the  individual  ratea  for 
the  rest  of  it. 

Appeal  from  the  Court  of  Claims. 

Claim  by  the  Atchison,  Topeka  &  Santa  F6 
Railway  Ck>mpany  against  the  United  States. 
From  a  judgment  dismissing  the  claim  ^ 
Ct   CL  528),   claimant  appeals.     Reversed. 

Messrs.  Alexander  Britton,  of  Washingtou, 
D.  C,  Gardiner  Lathrop,  of  Chicago,  IlL, 
and  Evans  Browne,  of  Washington*  D.  C^ 
for  appellant 

Mr.  Assistant  Attorney  General  Davis,  for 
the  United  States. 

Mr.  JusUce  VAN  DEVANTBR  deliveicd 
the  opinion  of  the  Court 

On  several  occasions  in  1914  and  1915  the 
railway  company  at  the  request  of  the  Unit- 


^s>For  other  cases  see  same  topic  and  KJBY-NUMBSB.  In  all  Key-Numbei^  DisesU  and  Ind 
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ed  States  famished  *transportatlon  from  one 
state  to  another  for  oflBcers  and  enlisted  men 
in  the  United  States  Army.  In  each  instance 
a  through  IndiTidual  rate  from  the  initial 
point  to  the  destination  was  in  force,  and 
also  individual  rates  to  and  from  intermedi- 
ate points.  In  no  instance  was  there  a 
through  party  rate;  hut  in  all  there  was  a 
party  rate  for  a  part  only  of  the  distance. 
This  situation  was  shown  in  schedules  regu- 
larly filed  and  posted  under  the  Interstate 
Commerce  Act.  In  two  instances  the  trans- 
portation was  furnished  under  a  contract 
calling  for  a  special  reduced  rate  for  the  full 
trip,  and  in  the  others  It  was  furnished  with- 
out any  prior  contract  or  special  arrangement 
Bills  for  the  transportation— computed  in 
the  two  instances  at  the  contract  rate,  and 
In  the  others  at  the  through  individual  rate 
with  appropriate  land  grant  deductions — 
were  presented  to  the  accounting  officers, 
who  allowed  a  part  of  what  was  claimed  in 
each  bill  and  disallowed  the  balance.  The 
company  then  brought  this  suit  in  the  Court 
of  Claims  to  recover  the  part  disallowed  and 
the  court,  without  opinion,  sustained  the  ac- 
tion of  the  accounting  officers. 

ri,2]  As  to  the  transportation  furnished 
without  a  prior  contract  or  special  arrange- 
ment the  accounting  officers  proceeded  on  the 
theory  that  the  collectible  rate  should  be 
determined  by  combining  the  party  rate 
covering  a  part  only  of  the  distance  and  the 
individual  rate  for  the  remainder  and  then 
making  any  necessary  land  grant  deduc- 
tions, and  not  by  taking  the  through  individ- 
ual rate,  less  any  deductions  arising  from 
land  grants,  as  claimed  by  the  company.  In 
this  we  think  the  accounting  officers  erred. 
The  service  requested  and  rendered  was  a 
through  service.  The  only  rate  applicable 
to  a  like  service  for  others  was  the  througli 
individual  rate.  By  requesting  and  accept- 
ing the  service  without  some  special  ar- 
rangement for  a  different  rate  the  United 

States  assented  to  and  became  obligated  to 

•aoT 
pay  that  rate.  Under  a  provision  *in  the  In- 
terstate Conunerce  Act  the  United  States 
could  have  arranged  with  the  company  for  a 
different  and  reduced  rate.  If  the  comiNiny 
was  so  disposed  (chapter  382,  S  9,  25  Stat. 
802  [Comp.  St.  i  8595]);  but  that  was  not 
done.  In  the  absence  of  such  an  arrange- 
ment, the  company's  duty  to  the  United 
States  was  merely  that  of  serving  it  at  rates 
no  higher  than  those  applied  to  individuals 
for  like  transportation  (chapter  278,  |  6,  14 
Stat.  206),  less  any  lawful  land  grant  de- 
duction.    No  Individual  could  require  that 


the  party  rate  covering  a  part  only  of  the 
distance  and  the  individual  rate  for  the  re- 
mainder be  taken  as  the  throu^  rate,  or  as 
the  lawful  rate  for  a  through  service.  Nei- 
ther could  the  United  States  do  so  in  the 
absence  of  some  prior  arrangement  to  that 
effect.  The  situation  as  respects  Individuals 
is  aptly  stated  in  (Conference  Ruling  No.  268 
of  the  Interstate  Commerce  Commission, 
which  is  aa  follows: 

'The  tariffs  of  certain  carriers  provide  a  10- 
party  fare  from  A  to  B,  but  no  such  fare  from 
B  to  C.  Upon  inquiry  whether  it  would  be 
legal  to  ticket  a  party  of  10  from  A  to  C  on 
the  basis  of  the  party  fare  from  A  to  B  and  the 
individual  fares  from  B  to  C,  when  such  com- 
bination makes  less  than  the  joint  through  indi- 
vidual fare  from  A  to  C:  Held,  that  while  a 
party  of  10  acting  on  their  own  initiative  would 
have  the  right  to  use  the  party  fare  from  A  to 
B,  and  to  purchase  such  transportation  as  is 
available  from  B  to  C,  the  carriers  may  not 
ticket  them  through  from  A  to  C  on  such  a 
combination,  and  thus  defeat  their  own  pub- 
lished through  fare."  , 

The  contract  under  which  some  of  the 
transportation  was  furnished  called  for  a 
rate  of  $12.80  per  man  for  the  full  trip,  un- 
less that  rate  should  be  found  to  be  in  ex- 
cess of  the  "regular  tariff  rate,'*  less  land 
grant  deductions,  in  which  event  the  "lower 
rate"  was  to  govern.  The  accounting  officers 
proceeded  on  the  theory  that  the  regular 
tariff  rate  was  to  be  determined  by  combin- 
ing the  party  rate  covering  a  part  only  of 

•906 

the  distance  and  the  individual  *rate  for  the 
remainder;  and,  finding  that  the  rate  so 
constructed,  less  a  land  grant  deduction, 
was  lower  than  the  contract  rate,  they  re- 
jected the  latter  and  pave  effect  to  the  new 
rate  which  they  had  constructed.  They  pro- 
ceeded on  a  mistaken  theory.  Tbe  through 
Individual  rate  was  the  only  regular  tariff 
rate  which  was  applicable.  It,  less  any  land 
grant  deduction,  should  have  been  compared 
with  the  contract  rate  ($12.80)  and  whichever 
was  lower  should  have  been  treated  as  con- 
trolling. 

The  findings  relating  to  the  transportation 
under  the  contract  do  not  show  what  the 
through  individual  rate  was,  and  therefore 
the  suit  cannot  be  finally  determined  here. 

The  Judgment  is  accordingly  reversed  and 
the  suit  is  remanded  to  the  Court  of  Claims 
with  directions  to  re-examine  the  company's 
claim  and  award  a  Judgment  conforming  to 
the  views  herein  expressed. 

Judgment  reversed. 
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XArgned  March  3,  1921.    Decided  April  18, 

1921.) 

No.  040. 

1 .  Cohfttit utional  law  ^s»70  ( I )  —  Legislative 
deolaration  as  to  existence  of  ooiditions  ei- 
titled  to  respect. 

While  a  legislative  declaration  of  facta  ma- 
terial only  as  a  ground  for  enacting  a  rule  of 
law  may  not  be  held  conclusive  by  the  courts, 
a  declaration  by  a  Legislature  concerning  public 
conditions  that  by  necessity  and  duty  it  must 
know  is  entitled  to  great  respect. 

2.  Statutes  «=s>2IO*Exlstonce  of  ememeicy, 
jHstifying  passage  of  reit  regnlatloi  aot,  pre- 
sumed. 

The  declaration  in  Act  Oct.  22,  1919,  |  122, 
as  to  the  existence  of  emergencies  growing  out 
of  the  war,  resulting  in  rental  conditions  in  the 
District  ot  Columbia  dangerous  to  the  public 
health  and  burdensome  to  public  officers  and 
employees  and  accessories,  and  thereby  em- 
barrassing the  federal  government  in  the  trans- 
action of  the  public  business,  was  but  the  state- 
ment of  a  publicly  notorious  and  almost  world- 
wide fact,  and  the  existence  of  such  emergency 
moat  be  assumed. 

3.  Emineat  domain  ^s»13»Landlord  and  tenant 
«=s>278>/2>  New,  vol.  HA  Key-No.  Series- 
Letting  of  bnlidlngs  in  District  of  Columbia 
may  be  regulated  by  law. 

The  letting  of  buildings  in  the  District  of 
Columbia  is  clothed  with  a  public  interest  so 
great  as  to  justify  regulation  by  law,  such  as 
chat  contained  in  Act  Oct  22,  1919,  tit.  2. 

4.  Constitutional  law  «=»36— Eminent  domain 
^=s>69^Restrlctlon  of  property  rights  in  land 
without  compensation  may  be  Justifleil  by  pub- 
lic exigency. 

A  public  exigency  will  justify  the  Legisla- 
ture in  restricting  property  rights  in  land  to  a 
certain  extent  without  compensation. 

5.  Constitutional  law  <8=s>278(l)— Regulation  of 
leasing  of  buildings  may  amount  to  talcing 
without  due  process. 

As  there  comes  a  point  at  which  the  police 
power  ceases  and  leaves  only  the  power  of  emi- 
nent domain,  regulations  of  the  letting  of  build- 
ings may  be  pressed  to  a  point  where  they 
amount  to  a  taking  of  property  without  due 
process  of  law. 

6.  Landlord  and  tenant  <8=:»278i/2,  New,  voL 
HA  Key-No.  Series— Statute  permitting  ten- 
ant to  remain  in  possession  on  payment  of 
former  rental,  as  modified  by  commission,  Is 
valid. 

As  the  letting  of  buildings  in  the  District  of 
Columbia  is  affected  with  a  public  interest,  Act 
Oct.  22,  1919,  i  109,  allowing  tenants  to  con- 
tinue in  the  occupancy  of  leased  buildings,  not- 
withstanding the  expiration  of  the  term,  at  the 
same  rent  that  they  had  been  paying,  unless 
modified  by  the  commission  established  by  that 
act,  does  not  unconstitutionally  cut  down  the 
owner's  use  of  the  land,  and  his  right  to  do  what 
he  will  with  his  own,  and  to  make  what  con- 
tracts he  pleases,  in  view  of  section  106,  pro- 


viding machinery  to  Beam  to  the  landlord  a 
reasonable  rent. 

7.  Constitutional  law  <&=»70 (3) —Wisdom  of 
legislation  not  concern  of  courts. 

As  Act  Oct.  22,  1919.  tit  2,  regulating  let- 
ting of  buildings  in  the  District  of  Columbia,  is 
justified  by  conditions,  and  the  means  adopted 
by  Congress  have  some  possible  relation  to  the 
relief  sought,  it  is  no  concern  of  the  courta 
whether  those  means  were  the  wisest,  or  wheth- 
er they  may  not  cost  more  than  they  come  to^ 
or  will  effect  the  desired  result 

8.  Jury  ^s»  10— Statute  regulating  leasing  of 
bttiidings  in  Distriot  of  Columbia  not  Invalid, 
because  denying  Jury  trial. 

Act  Oct.  22,  1919,  tit  2,  regulating  the  leas- 
ing of  buildings  in  the  District  of  Columbia,  and 
permitting  tenanta  to  remain  in  possession  after 
the  expiration  of  the  term,  on  payment  of  the 
rent  and  performance  of  the  conditions  fixed 
by  the  lease,  or  as  modified  by  the  commission 
therein  established,  is  not  invalid,  because  de- 
nying landlords  and  tenanta  a  trial  by  jury  on 
the  question  of  the  right  to  possession,  as  the 
suspension  of  ordinary  remedies  to  secure  a 
speedy  and  summary  administration  of  the  law 
was  a  reasonable  provision. 

Mr.  Justice  McKenna,  the  Chief  Justice,  Mr. 
Justice  Van  Devanter,  and  Mr.  Jaatlce  Mc- 
Reynolds  dissenting. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Proceedings  by  Louis  Hirsh  against  Julius 
Block,  carrying  on  business  under  the  name 
of  Whites.  A  judgment  for  defendant  was 
reversed  by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  (50  ApV-  D-  C.  56,  267 
Fed.  614),  and  defendant  brings  error.  Re- 
versed. 

See,  also,  254  U.  S.  640,  41  S.  Ct  18,  66  L. 

Ed. .    - 
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♦Mr.  Jew'e  C.  Adklns,  of  Washington,  D.  C, 
for  plaintiff  in  error. 

•140 

*Mr.  William  G.  Johnson,  of  Washington, 
D.  C.,  for  defendant  in  error. 

•147 

•Mr.  Henry  H.  Glassie.  of  Washington,  D. 
C  for  the  United  States,  amicus  curie. 

•168 

•Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

This  is  a  proceeding  brought  by  the  defend- 
ant in  error,  Hirsh,  to  recover  possession  of 
the  cellar  and  first  floor  of  a  building  on  F 
street  in  Washington  which  the  plaintiff  in 
error,  Block,  holds  over  after  the  expiration 
of  a  lease  to  him.  Hirsh  bought  the  build- 
ing while  the  lease  was  running,  and  on 
December  15,  1919,  notified  Block  that  he 
should  require  possession  on  Decemb^  31 
when  the  lease  expired.  Block  declined  to 
surrender  the  premises,  relying  upon  the  Act 
of  October  22,  1919,  c  80,  Title  2  — T>lstrict 
of  Columbia  Rents';  especially  i  109;  41 
Stat.  297,  298,  301.  That  Is  also  the  ground 
of  bis  defence  in  this  Court,  and  the  question 
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1820) 


BLOCK  V.  HIRSH 

(41  Sup.Ct.) 


459 


l8  whether  the  statute  Is  constitutional,  or, 
as  held  by  the  Court  of  Appeals,  an  attempt 
to  authorize  the  taking  of  property  not  for 
public  use  and  without  due  process  of  law, 
and  for  this  and  other  reasons  void. 

By  §  109  of  the  act  the  right  of  a  tenant  to 
occupy  any  hotel  (apartment,  or  'rental  prop- 

•164 

erty,'  i.  e.,  any  building  •or  part  thereof,  other 
than  hotel  or  apartment,  (|  101,)  is  to  con- 
tinue notwithstanding  the  expiration  of  his 
term,  at  the  option  of  the  tenant,  subject  to 
regulation  by  the  Commission  appointed  by 
the  act,  so  long  as  he  pays  the  rent  and  per- 
forms the  conditions  as  fixed  by  the  lease  or 
as  modified  by  the  Commission.  It  is  provid- 
ed in  the  same  section  that  the  owner  shall 
have  the  right  to  possession  'for  actual  and 
bona  fide  occupancy  by  himself,  or  his  wife, 
children  or  dep^idents  ♦  •  •  upon  giv- 
ing thirty  days'  notice  in  writing.*  Accord- 
ing to  his  aflSdavit  Hirsh  wanted  the  prem- 
ises for  his  own  use,  but  he  did  not  see  fit  to 
give  the  thirty  days'  notice  because  he  denied 
the  yalidity  of  the  act  The  statute  embodies 
a  scheme  or  code  which  it  is  needless  to  set 
forth,  but  it  should  be  stated  that  it  ends 
with  the  declaration  in  section  122  that  the 
provisions  of  Title  2  are  made  necessary  by 
emergencies  growing  out  of  the  war,  result- 
ing In  rental  conditions  in  the  District  dan- 
gerous to  the  public  health  and  burdensome 
to  public  officers,  employees  and  accessories, 
and  thereby  embarassing  the  Federal  Gov- 
ernment In  the  transaction  of  the  public  busi- 
ness. As  emergency  legislation  the  Title  is 
to  end  in  two  years  unless  sooner  repealed. 

[1,  2]  No  doubt  it  is  true  that  a  legislative 
declaration  of  facts  that  are  material  only  as 
the  ground  for  enacting  a  rule  of  law,  for  in- 
stance, that  a  certain  use  is  a  public  one,  may 
not  be  held  conclusive  by  the  Courts.  Shoe- 
maker V.  United  States,  147  U.  S.  282,  298,  13 
Sup.  Ct  861,  37  L.  Ed.  170;  Hairston  v. 
Danville  &  Western  Ry.  Co.,  208  U.  S.  598, 
606,  28  Sup.  Ct.  831,  52  L.  Ed.  637,  13  Ann. 
Cas.  1008;  Prentiss  v.  Atlantic  Coast  Line 
Co.,  211  U.  S.  210,  227,  29  Sup.  Ct.  67,  53  U 
Ed.  150;  Producers  Transportation  Co.  v. 
Railroad  Commission,  251  U.  S.  228,  230,  40 
Sup.  Ct  131,  64  L.  Ed.  239.  But  a  declara- 
tion by  a  legislature  concerning  public  condi- 
tions that  by  necessity  and  duty  it  must  Imow, 
is  entitled  at  least  to  great  respect.  In  this 
instance  Congress  stated  a  publicly  notorious 
and  almost  world-wide  fact    That  the  emer- 
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gency  declared  by  the  statute  did  exist  *must 
be  assumed,  and  the  question  is  whether 
Congress  was  incompetent  to  meet  it  in  the 
way  in  which  it  has  been  met  by  most  of  the 
civilized  countries  of  the  world. 

[3]  The  general  proposition  to  be  main- 
tained is  that  circumstances  have  dotiied  the 
letting  of  buildings  in  the  District  of  Colum- 
bia with  a  public  interest  so  great  as  to  Jus- 
tify regulation  by  law.  Plainly  circumstanc- 
es may  so  change  in  time  or  so  differ  in  space 
as  to  dothe  with  such  an  interest  what  at 


other  times  or  in  other  places  would  be  a 
matter  of  purely  private  concern.  It  la 
enough  to  refer  to  the  decisions  as  to  insur- 
ance, in  German  Alliance  Insurance  Co.  v. 
Lewis,  233  U.  S.  389,  34  Sup.  Ct  612,  58  L. 
Ed.  1011,  L.  R.  A.  1915C,  1189;  irrigation,  in 
Clark  V.  Nash,  198  U.  S.  361,  25  Sup.  Ct.  676. 
49  L.  Ed.  1085,  4  Ann.  Cas.  1171 ;  and  mining, 
in  Strickley  v.  Highland  Boy  Gold  Mining 
Co.,  200  U.  S.  527,  26  Sup.  Ct  301,  50  L.  Ed. 
581,  4  Ann.  Cas.  1174.  They  sufficiently  il- 
lustrate what  hardly  would  be  denied.  They 
illustrate  also  that  the  use  by  the  public  gen- 
erally of  each  specific  thing  affected  cannot 
be  made  the  test  of  public  interest,  Mt  Ver- 
non-Woodberry  Cotton  Duck  Co.  v.  Alabama 
Interstate  Power  Co.,  240  U.  S.  30,  32,  36 
Sup.  Ct  234,  60  L.  Ed.  507,  and  that  the  pub- 
lic interest  may  extend  to  the  use  of  land. 
They  dispel  the  notion  that  what  in  its  im- 
mediate aspect  may  be  only  a  private  trans- 
action may  not  be  raised  by  its  class  or  char- 
ter to  a  public  affair.  See,  also.  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  110,  111,  31 
Sup.  Ct.  186,  55  L.  Ed.  112,  32  L.  R.  A.  (N.  S.) 
1062,  Ann.  Cas.  1912A,  487. 

[4, 6]  The  fact  that  tangible  property  is 
also  visible  tends  to  give  rigidity  to  our  con- 
ception of  our  rights  in  it  that  we  do'  not 
attach  to  others  less  concretely  clothed.  But 
the  notion  that  the  former  are  exempt  from 
the  legislative  modification  required  from 
time  to  time  in  civilized  life  is  contradicted 
not  only  by  the  doctrine  of  eminent  domain, 
under  which  what  is  taken  is  paid  for,  but 
by  that  of  the  police  power  in  its  proper 
sense,  under  which  property  rights  may  be 
cut  down,  and  to  that  extent  taken,  without 
pay.  Under  the  police  power  the  right  to 
erect  buildings  in  a  certain  quarter  of  a  city 
may  be  limited  to  from  eighty  to  one  hun- 
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dred  feet  Welch  v.  ♦Swasey,  214  U.  S.  91, 
29  Sup.  Ct  567,  53  L.  Ed.  923.  Safe  pillars 
may  be  required  in  coal  mines.  Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S.  531,  84 
Sup.  Ct.  359,  58  L.  Ed.  713.  Billboards  in 
cities  may  be  regulated.  St  Louis  Poster 
Advertising  Co.  v.  St.  Louis,  249  U.  S.  269,  89 
Sup.  Ct  274,  63  L.  Ed.  599.  Watersheds  in 
the  country  may  be  kept  clear.  Perley  v. 
North  Carolina,  249  U.  S.  511,  39  Sup.  Ct.  357, 
63  L.  Ed.  735.  These  cases  are  enough  to  es- 
tablish that  a  public  exigency  will  Justify  the 
legislature  in  restricting  property  rights  in 
land  to  a  certain  extent  without  compensa- 
tion. But  if  to  answer  one  need  the  legisla- 
ture may  limit  height  to  answer  another  it 
may  limit  rent.  We  do  not  perceive  any  rea- 
son for  denying  the  Justification  held  good 
in  the  foregoing  cases  to  a  law  limiting  the 
property  rights  now  In  question  if  the  public 
exigency  requires  that.  The  reasons  are  of  a 
different  nature  but  they  certainly  are  not  less 
pressing.  Congress  has  stated  the  unquestion- 
able embarrassment  of  Government  and  dan- 
ger to  the  public  health  in  the  existing  condi^ 
tion  of  things.    The  space  in  Washington  Is 
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necessarily  monopolized  in  comparatively  few 
hands,  and  letting  portions  of  it  is  as  much  a 
business  as  any  other.  Housing  is  a  neces- 
sary of  life.  All  the  elements  of  a  public  in- 
terest justifying  some  degree  of  public  con- 
trol are  present.  The  only  matter  that  seems 
to  us  open  to  debate  is  whether  the  statute 
goes  too  far.  For  just  as  there  comes  a  point 
at  which  the  police  power  ceases  and  leaves 
only  that  of  eminent  domain,  it  may  be  con- 
ceded that  regulations  of  the  present  sort 
pressed  to  a  certain  height  might  amount  to 
a  taking  without  due  process  of  law.  Martin 
T.  District  of  Columbia,  205  U.  S.  135,  139, 
27  Sup.  Ct.  440,  51  L.  Ed.  743. 

[6]  Perhaps  it  would  be  too  strict  to  deal 
with  this  case  as  concerning  only  the  re- 
quirement of  thirty  days*  notice.  For  al- 
though the  plaintiff  alleged  that  he  wanted 
the  premises  for  his  own  use  the  defendant 
denied  it  and  might  have  prevailed  upon  that 
issue  under  the  act  The  general  question  to 
which  we  have  adverted  must  be  decided, 
If  not  in  this  then  in  the  next  case,  and  it 
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should  *be  disposed  of  now.  The  main  point 
against  the  law  is  that  tenants  are  allowed 
to  remain  in  possession  at  the  same  rent  that 
they  have  been  paying,  unless  modified  by  the 
Commission  established  by  the  act,  and  that 
thus  the  use  of  the  land  and  the  right  of  the 
owner  to  do  what  he  will  with  his  own  and 
to  make  what  contracts  he  pleases  are  cut 
down.  But  if  the  public  interest  be  estab- 
lished the  regulation  of  rates  is  one  of  the 
first  forms  in  which  it  is  asserted,  and  the 
validity  of  such  regulation  has  been  settled 
since  Munn  v.  Illinois,  94  U.  S.  113.  It  is  said 
that  a  grain  elevator  may  go  out  of  business 
whereas  here  the  use  is  fastened  upon  the 
land.  The  power  to  go  out  of  business,  when 
it  exists,  is  an  illusory  answer  to  gas  com- 
panies and  waterworks,  but  we  need  not  stop 
at  that  The  regulation  is  put  and  justified 
only  as  a  temporary  measure.  See  Wilson  v. 
New,  243  U.  S.  332,  345,  346,  37  Sup.  Ct.  298, 
61  L.  Ed.  755,  L.  R.  A.  1917B,  938,  Ann.  Cns. 
1918  A,  1024 ;  Fort  Smith  &  Western  R.  B.  Co. 
V.  Mills,  253  U.  S.  206,  40  Sup.  Ct  526,  64  L. 
Ed.  862.  A  limit  in  time,  to  tide  over  a  pass- 
ing trouble,  well  may  justify  a  law  that  could 
not  be  upheld  as  a  permanent  change. 

Machinery  is  provided  to  secure  to  the  land- 
lord a  reasonable  rent  Section  106.  It  may 
be  assumed  that  the  interpretation  of  'rea- 
sonable' will  deprive  him  in  part  at  least  of 
the  power  of  profiting  by  the  sudden  infiux  of 
I)eople  to  Washington  caused  by  the  needs  of 
Government  and  the  war,  and  thus  of  a  right 
usually  incident  to  fortunately  situated  prop- 
erty—of a  part  of  the  value  of  his  property 
as  defined  in  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  222,  34  Sup.  Ct.  853,  58 
L.  Ed.  1284;  Southern  Ry.  Co.  v.  Greene,  216 
U.  S.  400,  414,  30  Sup.  Ct  287,  54  L.  Ed.  536, 
17  Ann.  Cas.  1247.  But  while  it  is  unjust 
to  pursue  such  profits  from  a  national  mis- 
fortune with  sweeping  denunciations,  the  pol- 


icy of  restricting  them  has  been  embodied  in 
taxation  and  is  accepted.  It  goes  little  if  at 
all  farther  than  the  restriction  put  upon  the 
rights  of  the  owner  of  money  by  the  more  de- 
batable usury  laws.  The  preference  given 
to  the  tenant  in  possession  is  an  almost  nec- 
essary incident  of  the  policy  and  is  tradition- 
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al  in  English  law.  If  the  tenant  *remained 
subject  to  the  landlord's  power  to  evict,  the 
attempt  to  limit  the  landlord's  demands 
would  fail. 

[7]  Assuming  that  the  end  in  view  other- 
wise justified  the  means  adopted  by  Congress, 
we  have  no  concern  of  course  with  the  ques- 
tion whether  those  means  were  the  wisest, 
whether  they  may  not  cost  more  than  they 
come  to,  or  will  effect  the  result  desired.  It 
is  enough  that  we  are  not  warranted  in  say- 
ing that  legislation  that  has  been  resorted  to 
for  the  same  purpose  all  over  the  world,  i» 
futile  or  has  no  reasonable  relation  to  the  re- 
lief sought  Chicago,  Burlington  &  Quincy 
B.  B.  Co.  V.  McGuire,  219  U.  S.  549,  569,  31 
Sup.  Ct  259,  55  L.  Ed.  328. 

[8]  The  statute  is  objected  to  on  the  far- 
ther ground  that  landlords  and  tenants  are 
deprived  by  it  of  a  trial  by  jury  on  the  rigbt 
to  possession  of  the  land.  If  the  power  of 
the  Conmiission  established  by  the  statute  to 
regulate  the  relation  is  established,  as  we 
think  it  is,  by  what  we  have  said,  this  objec- 
tion amounts  to  little.  To  regulate  the  rela- 
tion and  to  decide  the  facts  affecting  it  are 
hardly  seimrable.  While  the  act  is  in  force 
there  is  little  to  decide  except  whether  the 
rent  allowed  is  reasonable,  and  upon  that 
question  the  courts  are  given  the  last  word. 
A  part  of  the  exigency  is  to  secure  a  speedy 
and  summary  administration  of  the  law  and 
we  are  not  prepared  to  say  that  the  suspen- 
sion of  ordinary  remedies  was  not  a  reason- 
able provision  of  a  statute  reasonable  in  its 
aim  and  intent  The  plaintiff  obtained  a 
judgment  on  the  ground  that  the  statute  was 
void,  root  and  branch.  That  judgment  must 
be  reversed. 

Judgment  reversed. 

Mr.  Justice  McKENNA,  dissenting. 
The  CHIEF  JUSTICE,  Mr.  Justice  VAN 
DEVANTEB,    Mr.    Justice    McBEYNOIiDS, 

and  I  dissent  from  the  opinion  *and  judgment 
of  the  court  The  grounds  of  dissent  are  the 
explicit  provisions  of  the  Constitution  of  the 
United  States;  the  specifications  of  the 
grounds  are  the  irresistible  deductions  from 
those  provisions  and,  we  think,  would  require 
no  expression  but  for  the  opposition  of  those 
whose  judgments  challenge  attention. 

The  national  government  by  the  Fifth 
Amendment  to  the  Constitution,  and  the 
states  by  the  Fourteenth  Amendment,  are 
forbidden  to  deprive  any  person  of  "Ufe^  lib- 
erty, or  property,  without  due  process  of  law.'* 
A  further  provision  of  the  Fifth  Amendment 
Is  that  private  property  cannot  be  taken  f<M- 
public  use,  without  just  compensation.   And 
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there  is  a  special  security  to  contracts  In  sec- 
tion 10  of  article  1  in  the  provision  that  *'No 
state  shall  •  •  •  pass  any  •  •  • 
law  impairing  the  obligation  of  contracts. 
•  •  •"  These  provisions  are  limitations 
upon  the  national  legislation,  with  which  this 
case  is  concerned,  and  limitations  upon  state 
legislation  with  which  Marcns  Brown  Hold- 
ing Co.  V.  Feldman  et  al.,  256  U.  S.  170,  41 

Sup.  Ct.  465,  65  Ia  Ed.  ,  is  concerned. 

We  shall  more  or  less  consider  the  cases  to- 
gether, as  they  were  argued  and  submitted 
on  the  same  day  and  practically  dei)end  upon 
the  same  principles ,  and  what  we  say  about 
one  applies  to  the  other. 

The  statute  in  the  present  case  Is  denom- 
inated the  "Rent  Law"  and  its  purpose  is  to 
permit  a  lessee  to  continue  in  possession  of 
leased  premises  after  the  expiration  of  his 
term  against  the  demand  of  his  landlord,  and 
in  direct  opposition  to  the  covenants  of  the 
lease,  so  long  as  he  pays  the  rent  and  per- 
forms the  conditions  as  fixed  by  the  lease  or 
as  modified  by  a  commission  created  by 
the  statute.  This  is  contrary  to  every  con- 
ception of  leases  that  the  world  has  ever 
entertained,  and  of  the  reciprocal  rights  and 
obligations  of  lessor  and  lessee. 

As  already  declared,  the  provisions  of  the 
Constitution  seem  so  direct  and  definite  as 
to  need  no  reinforcing  words  and  to  leave  no 
other  inquiry  than  does  the  statute  under 
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^review  come  within  their  prohibition.  It  is 
asserted,  that  the  statute  has  been  made  nec- 
essary by  the  conditions  resulting  from  the 
"Imperial  German  war.*'  The  thought  in- 
stantly comes  that  the  country  has  had  other 
wars  with  resulting  embarrassments,  yet 
they  did  not  induce  the  relaxation  of  consti- 
tutional requirements  nor  the  exercise  of 
arbitrary  power.  Constitutional  restraints 
were  increased,  not  diminished.  However,  it 
may  be  admitted  that  the  conditions  present- 
ed a  problem  and  induced  an  appeal  for  gov- 
ernment remedy.  But  we  must  bear  in  mind 
that  the  Constitution  is,  as  we  have  shown,  a 
restraint  upon  government,  purposely  pro- 
vided and  declared  upon  consideration  of  all 
the  consequences  of  what  it  prohibits  and 
pennits,  making  the  restraints  upon  govern- 
ment the  rights  of  the  governed.  And  this 
careful  adjustment  of  power  and  rights  makes 
the  Constitution  what  it  was  intended  to  be 
and  is,  a  real  charter  of  liberty,  receiving 
and  deserving  the  praise  that  has  been  given 
it  as  "the  most  wonderful  work  ever  struck 
off  at  any  given  time  by  the  brain  and  pur- 
pose of  man."  And  we  add  that  more  than  a 
century  of  trial  "has  certainly  proven  the 
sagacity  of  the  constructors,  and  the  stub- 
bom  strength  of  the  fabric." 

The  "strength  of  the  fabric"  cannot  be  as- 
signed to  any  one  provision,  it  is  the  contri- 
bution of  all,  and  therefore  it  is  not  the  ex- 
pression of  too  much  anxiety  to  declare  that 
a  violation  of  any  of  its  prohibitions  is  an 
evil — an  evil  in  the  circumstance  of  viola- 


tion, of  greater  evil  because  of  its  example 
and  malign  instruction.  And  against  the 
first  step  to  it  this  court  has  warned,  express^ 
ing  a  maxim  of  experience:  ''Withstand  be- 
ginnings." Boyd  V.  United  States,  116  U.  B. 
616,  635,  6  Sup.  Ct  524,  29  L.  Ed.  746.  Who 
can  know  to  what  end  they  will  conduct? 

The  facts  of  this  litigation  point  the  warn- 
ing. Recurring  to  them,  we  may  ask:  Of 
what  concern  is  it  to  the  public  health  or 
the  operations  of  the  federal  government  as 
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to  who  *8hall  occupy  a  cellar  and  a  room 
above  it  for  business  purposes  in  the  city  of 
Washington?  (the  question  in  this  case);  and 
why  is  it  the  solicitude  of  the  police  power 
of  the  state  of  New  York  to  ke^  from  com- 
petition an  apartment  in  the  city  of  New 
York?  (the  question  in  the  other  case).  The 
answer  is  to  supply  homes  to  the  homeless. 
It  does  not  satisfy.  If  the  statute  keeps  a 
tenant  in,  it  keeps  a  tenant  out;  indeed,  this 
is  its  assumption.  Its  only  basis  is  that 
tenants  are  more  numerous  than  landlords 
and  that  in  some  way  this  disproportion, 
it  is  assumed,  makes  a  tyranny  in  the  land- 
lord, and  an  oppression  to  the  tenant,  not^ 
withstanding  the  tenant  is  only  required  to 
perform  a  contract  entered  into,  not  under 
the  statute,  but  before  the  statute,  and  that 
the  condition  is  remedied  by  rent  fixing— val- 
ue adjustment — by  the  power  of  the  govern- 
ment. And  this,  it  is  the  view  of  the  opin- 
ion, has  Justification  because  "space  in  Wash- 
ington is  limited"  and  ''housing  is  a  neces- 
sary of  life."  A  causative  and  remedial  rela- 
tion in  the  circumstances  we  are  unable  to 
see.  We  do  see  that  the  effect  and  evil  of 
the  statute  is  that  it  withdraws  the  dominion 
of  property  from  its  owner,  superseding  the 
contracts  that  he  confidently  made  under 
the  law  thai  existing  and  subjecting  them 
to  the  fiat  of  a  subsequent  law. 

If  such  exercise  of  government  be  legal, 
what  exercise  of  government  is  illegal? 
Houses  are  a  necessary  of  life  but  other 
things  are  as  necessary.  May  they,  too,  be 
taken  from  the  direction  of  their  owners  and 
disposed  of  by  the  government?  Who  sup- 
plies them,  and  upon  what  inducement?  And 
when  supplied  may  those  who  get  them  under 
promise  of  return,  and  who  had  no  hand 
or  expense  in  their  supply,  dictate  the  terms 
of  retention  or  use,  and  be  bound  by  no  agree- 
ment concerning  them? 

An  affirmative  anawer  seems  to  be  the  re- 
quirement of  the  dedsiim.  If  the  public  in- 
terest may  be  concerned,  as  in  the  stat- 
ute under  review,  with  the  control  of  any 
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form  *of  property,  it  can  be  concerned  with 
the  control  of  all  forms  of  property.  And, 
certainly,  in  the  first  instance,  the  necessity 
or  expediency  of  control  must  be  a  matter  of 
legislative  Judgment  But,  however,  not  to 
go  beyond  the  case — if  the  public  interest 
can  extend  a  lease  it  can  compel  a  lease ;  the 
difference  is  only  in  degree  and  boldness.    In 
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one  as  mucb  as  In  the  other,  there  Is  a  yio- 
lation  of  the  positive  and  absolute  right  of 
the  owner  of  the  property.  And  it  would 
seem,  necessarily,  if  either  can  be  done,  un- 
occupied houses  or  unoccupied  space  in  oc- 
cupied houses  can  be  appropriated.  The  ef- 
ficacy of  either  to  afford  homes  for  the  home- 
less cannot  be  disputed.  In  response  to  an 
inquiry  from  the  bench  counsel  replied  that 
the  experiment  had  been  tried  or  was  be- 
ing tried  in  a  European  country.  It  is  to  be 
remembered,  that  the  legality  of  power  must 
be  estimated  not  by  what  it  will  do  but  by 
what  it  can  do. 

The  prospect  expands  and  dismays  when 
we  pass  outside  of  considerations  applicable 
to  the  local  and  narrow  conditions  in  the 
District  of  Ck)lumbia.  It  is  the  assertion  of 
the  statute  that  the  federal  government  is 
embarrassed  in  the  transaction  of  its  busi- 
ness, but,  as  we  have  said,  a  New  York  stat- 
ute is  submitted  to  us  and  counsel  have  re- 
ferred to  the  legislation  of  six  other  states. 
And  there  is  intimation  in  the  opinion  that 
Congress  in  its  enactment  has  imitated  the 
laws  of  other  countries.  The  facts  are  sig- 
nificant and  suggest  the  inquiry,  have  condi- 
tions come  not  only  to  the  District  of  Colum- 
bia embarrassing  the  federal  government, 
but  to  the  world  as  well,  that  are  not  amen- 
able to  passing  palliatives,  and  that  Social- 
ism, or  some  form  of  Socialism,  is  the  only 
peimanent  corrective  or  accommodation?  It 
is  indeed  strange  that  this  court,  in  effect, 
is  called  upon  to  make  way  for  it  and, 
through  an  instrument  of  a  Constitution  bas- 
ed on  personal  rights,  and  the  purposeful 
encouragement  of  individual  incentive  and 
energy,  to  declare  legal  a  power  exerted  for 
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their  destruc^tlon.  The  inquiry  ocrurs.  have 
f^e  come  to  the  realization  of  the  observation 
<^hat  "War  unless  it  be  fought  for  liberty  is 
the  most  deadly  enemy  of  liberty.*' 

But  passing  that,  and  returning  to  the 
Constitution,  It  will  be  observed,  as  we  have 
said,  that  its  words  are  a  restraint  upon 
power,  intended  as  such  in  deliberate  per- 
suasion of  its  wisdom  as  against  unrestrain- 
ed freedom. 

And  it  is  significant  tbat  it  is  not  restraint 
upon  a  "  'governing  one,' "  but  restraint  upon 
the  people  themselves,  and  in  the  persua- 
sion, to  use  the  words  of  one  of  the  support- 
ers of  the  Constitution,  "the  natural  order 
of  things  is  for  liberty  to  yield  and  for  gov- 
ernment to  gain  ground."  Sinister  interests, 
its  conception  Is,  may  move  government  to 
exercise;  one  class  may  become  dominant 
over  another,  and  against  the  tyranny  and 
injustice  tbat  will  result,  the  framers  of  the 
Constitution  believed  precautions  were  as 
necessary  as  against  any  other  abuse  of  pow- 
er. And  so  careful  Is  it  of  liberty  that  it 
protects  in  many  provisions  the  individual 
against  the  magistrate. 

Has  it  suddenly  become  weak — ^become  not 


a  restraint  upon  evil  government,  but  an 
impediment  to  good  government?  Has  It 
become  an  anachronism,  and  is  it  to  become 
"an  arcbseological  relic,"  no  longer  to  be  an 
efilclent  factor  in  affairs  but  something  only 
to  engage  and  entertain  the  studies  of  anti- 
quarians? Is  not  this  to  be  dreaded— indeed, 
will  it  not  be  the  inevitable  consequence  of 
the  decision  just  rendered?  Let  us  see  what 
it  justifies,  and  upon  what  principle!  But 
first  and  preliminary  to  that  inquiry  are 
the  provisions  it  strikes  down«  We  have 
given  them,  but  we  repeat  them.  By  article 
1  of  section  10  It  is  provided  "No  state  shall 
•  •  •  pass  any  ♦  •  •  law  impairing 
the  obligation  of  contracts.  •  •  •  »♦  By  the 
Fifth  Amendment  no  person  can  be  deprived 
of  property  without  due  process  of  law.  The 
prohibitions  need  no  strengthening  commenL 
They  are  as  at>solute  as  axioms.    A  contract 

existing,  its  obligation  is  lmpreg*nable.  The 
elements  that  make  a  contract  or  its  obliga- 
tion we  need  not  consider.  The  present  case 
is  concerned  with  a  lease,  and  that  a  lease 
is  a  contract  we  do  not  pause  to  demonstrate 
either  to  lawyers  or  to  laymen,  nor  that  the 
rights  of  the  lessor  are  the  obligations  of  the 
lessee,  and,  of  course,  the  rights  of  the  lessee 
are  the  obligations  of  the  lessor — ^the  mutual- 
ity constituting  the  consideration  of  the  con- 
tract— the  inducement  to  it  and  Its  value,  no 
less  to  the  lessee  than  to  the  lessor. 

What  were  the  rights  and  obligations  in 
the  present  case  and  what  was  the  right  of 
Hirsh  to  control  his  property?  Hirsh  is  the 
purchaser  of  a  lot  in  the  city  of  Washington; 
Block  is  the  lessee  of  the  lot,  and  he  agreed 
that  at  the  end  of  his  tenancy  he  would  sur- 
render the  premises,  and  this,  and  '"each  and 
every  one  of  the  covenants,  conditions  and 
agreements,"  he  promised  "to  keep  and  per- 
form." Hirsh  at  the  end  of  the  term  de- 
manded possession.  It  was  refused  and 
against  this  suit  to  recover  possession  there 
was  pleaded  the  statute.  The  defense  pre- 
vailed in  the  trial  court;  the  statute  was  de- 
clared unconstitutional  In  the  Court  of  Ap- 
peals. It  is  sustained  by  the  decision  Just 
announced. 

It  is  manifest,  therefore,  that  by  the  stat- 
ute the  government  interposes  with  its  pow- 
er to  annul  the  covenants  of  a  contract  be- 
tween two  of  its  citizens  and  to  transfer  the 
uses  of  the  property  of  one  and  vest  them 
in  the  other.  The  interposition  of  a  commis- 
sion is  but  a  detail  in  the  power  exerted — 
not  extenuating  It  in  any  legal  sense.  In- 
deed, intensifies  its  illegality,  takes  away 
the  right  to  a  jury  trial  from  any  dispute  of 
fact 

If  such  power  exist  what  is  Its  limit  and 
what  its  consequences?  And  by  consequences 
we  do  not  mean  who  shall  have  a  cellar  in 
the  city  of  Washington  or  who  shall  have 
an  apartment  In  a  million-dollar  apartment 
house  In  the  city  of  New  York,  but  the  broad- 
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or  consequences  ot  unrestrained  power  and 
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its  exertion  against  property,  having  *ezam- 
ple  in  the  present  case,  and  likely  to  be  ap- 
plied in  other  cases.  This  is  of  grave  con- 
cern. The  security  of  property  next  to  per- 
sonal security  against  the  exertions  of  gov- 
ernment is  of  the  essence  of  liberty.  They 
are  joined  In  protection,  as  we  have  shown, 
and  both  the  national  government  (Fifth 
Amendment)  and  the  states  (Fourteenth 
Amendment)  are  forbidden  to  deprive  any 
person  "of  life,  liberty  or  property,  without 
due  process  of  law,**  and  the  onphasls  of 
the  Fifth  Amendment  is  that  private  prop- 
erty cannot  be  "taken  for  public  use,  with- 
out Just  compensation."  And  in  recognition 
of  the  purpose  to  protect  property  and  the 
rights  of  its  owner  from  governmental  ag- 
gression, the  Third  Amendment  provides : 

*'No  soldier  shall,  in  time  of  peace  be  quar- 
tered in  any  house,  without  the  consent  of  the 
owner,  nor  in  time  of  war,  bat  in  a  manner  to 
be  prescribed  by  law." 

There  can  be  no  conception  of  property 
aside  from  its  control  and  use,  and  upon  its 
use  depends  its  value.  Branson  v.  Bush, 
251  U.  8.  182,  187,  40  Sup.  Gt  113,  64  U  Bd. 
216.  Protection  to  it  has  been  regarded  as 
a  vital  principle  of  republican  institutions^ 
It  is  next  in  degree  to  the  protection  of 
personal  liberty  and  freedom  from  undue 
interference  or  molestation.  Clhicago,  Bur- 
lington, etc.,  R.  R.  Go.  V.  Chicago,  lb6  U.  S. 
226,  17  Sup.  Gt.  581,  41  L.  Ed.  979.  Our 
social  sjTstem  rests  largely  upon  its  sanctity, 
"and  that  state  or  community  which  seeks  to 
invade  It  will  soon  discover  the  error  In  the 
disaster  which  follows."  Cnty  of  EnoxviUe 
V.  KnoxviUe  Water  Go.,  212  U.  S.  1,  18,  29 
Sup.  C?t.  148,  154  (53  L.  Ed.  371). 

There  is  not  a  contention  made  In  this 
case  that  this  court  has  not  pronounced  un- 
tenable. An  emergency  is  asserted  as  a  Jus- 
tification of  the  statute  and  the  impairment 
of  the  contract  of  the  lease.  A  like  conten- 
tion was  rejected  in  Ex  parte  Milligan,  4 
WalL  2,  18  L.  Ed.  281.  It  is  there  declared 
(4  Wall.  120,  18  U  Ed.  281)  "that  the  prin- 
ciples of  constitutional  liberty  would  be  in 
peril,  unless  established  by  irrepealable  law." 
And  it  was  said  that  "the  Gonstitutlon  of 
the  United  States  is  a  law  for  rulers  and 
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people,  equally  in  war  *and  in  peace,  and 
covers  with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and  under  all 
circumstances.  No  doctrine,  involving  more 
pernicious  consequences,  was  ever  invented 
by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the 
great  exigencies  of  government." 

But  what  is  the  power  that  is  put  in  op- 
position to  the  Constitution  and  supersedes 
its  prohibitions?  It  is  not  clear  from  the 
opinion  what  it  is.  The  opinion  gives  to 
the  police  power  a  certain  force  but  its  range 


is  not  defined.  Circumstances,  it  is  said, 
"have  clothed  the  letting  of  buildings  in  the 
District  of  Columbia  with  a  public  interest 
so  great  as  to  Justify  regulation  by  law" 
though  at  other  time«  and  places  such  let- 
ting may  be  only  of  private  concern;  and 
the  deduction  Is  Justified,  it  Is  said,  by  anp'- 
ogy  to  the  business  of  insurance,  the  busi- 
ness of  irrigation  and  the  business  of  min- 
ing. German  Alliance  Co.  v.  Lewis,  233  U. 
S.  389,  34  Sup.  Ct  612,  58  L.  Ed.  1011,  L.  R. 
A.  1915C,  1189:  Clark  v.  Nash.  198  U.  S.  3fil. 
25  Sup.  Ct.  676,  49  L.  Ed.  1065,  4  Ann.  Gas. 
1171;  Strickley  v.  Highland  Boy  Gold  Mining 
Co.,  200  U.  S.  527,  26  Sup.  Gt  301,  50  L.  Ed. 
581,  4  Ann.  Gas.  1174.  It  is  difficult  to  han- 
dle the  cases  or  the  assertion  of  what  they 
decide.    An  opposing  denial  is  only  available. 

To  us  the  difference  is  palpable  between 
life  insurance  and  the  regulation  of  its  rates 
by  the  state  and  the  exemption  of  a  lessee 
from  the  covenants  of  his  lease  with  the  ap- 
proval of  the  state,  In  defiance  of  the  rights 
of  the  lessor.  And  as  palpably  different  is 
the  use  of  water  for  mining  or  irrigation  or 
manufacturing,  and  eminent  domain  exercis- 
ed for  the  procurement  of  its  means  with 
the  requirement  of  compensation,  and  as  pal- 
pably different  is  eminent  domain,  with  at- 
tendant compensation,  exercised  for  railways 
and  other  means  for  the  working  of  mines. 

And  there  is  less  analogy  in  laws  regulat- 
ing the  height  of  buildings  in  business  sec- 
tions of  a  dty;  or  the  requirement  of  bound- 
ary pillars  in  coal  mines  to  safeguard  the 
employes  of  one  in  case  the  other  should  be 
abandoned  and  allowed  to  fill  with  water; 
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or  the  regulation  of  billboards  *in  cities  on 
account  of  their  menace  to  morality,  health 
and  decency  (In  what  way  it  is  not  neces- 
sary to  specify);  or  the  keeping  clear  of 
watersheds  to  protect  the  water  reservoirs 
of  cities  from  damage  or  devastntiiis;  fires  or 
the  peril  of  them,  from  accumulation  of 
"tree  tops,  boughs  and  lops"  left  upon  the 
ground.  1 

The  cases  and  their  incidents  hardly  need 
explanatory  comment  They  Justify  the  pro- 
hibition of  the  use  of  property  to  the  injury 
of  othera,  a  prohibition  that  is  expressed  In 
one  of  the  maxims  of  our  Jurisprudence. 
Such  use  of  proi)erty  is,  of  course,  within 
the  regulating  power  of  government  It  is 
one  of  the  objects  of  government  to  prevent 
harm  by  one  person  to  another  by  any  con- 
duct. 

The  police  power  has  some  pretense  for  its 
Invocation.  Regarding  alone  the  words  of 
its  deflniticm,  it  embraces  power  over  every- 


1  Welch  y.  Swasey.  214  U.  S.  91,  »  Sup.  Ct  667. 
91  L.  Ed.  923:  Plymouth  Ck>al  Co.  t.  Commonwealth 
of  Pennsylvania.  232  U.  8.  631.  34  Sup.  Ct.  359.  68 
L.  Bd.  713;  St  Louis  Poster  Advertising  Co.  v.  St 
Louis,  249  U.  8.  269.  39  Sup.  Ct  274.  63  U  Bd.  699 ; 
Perley  et  aL  t.  State  of  North  Carolina,  249  U.  8. 
610.  39  Sup.  Ct  367.  63  U  Bd.  736. 
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thing  under  the  son,  and  the  line  that  sep- 
arates its  legal  from  its  illegal  operation 
cannot  be  easily  drawn.  But  it  must  be 
drawn.  To  borrow  the  illustration  of  anoth- 
er, the  line  that  separates  day  from  night 
cannot  be  easily  discerned  or  traced,  yet 
the  light  of  day  and  the  darkness  of  night 
are  very  distinct  things.  And  as  distinct 
in  oar  Judgment  is  the  puissance  of  the  Ck)n- 
stitutlon  oyer  all  other  ordinances  of  power, 
and  as  distinct  are  the  dted  cases  from  this 
case^  and  if  they  can  bear  the  extent  put  up- 
on them,  what  extent  can  be  put  upon  the 
case  at  bar  or  upon  the  limit  of  the  principle 
it  declares?  It  Is  based  upon  the  insistency 
of  the  public  interest  and  its  power.  As 
we  understand,  the  assertion  is,  that  legisla- 
tion can  regard  a  private  transaction  as  a 
matter  of  public  interest  It  is  not  possible 
to  express  the  possession  or  exercise  of  more 
unbounded   or  irresponsible   power.     It  is 
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true  In  mitigation  of  this  declara^tlon  and  of 
the  alarm  that  it  causes  it  Is  said  that  the 
regard  is  not  necessarily  conclusive  on  the 
courts,  but  "is  entitled  at  least,  to  great  re- 
spect" This  is  intangible  to  measurement 
or  brief  answer.  But  we  need  not  beat  about 
in  generalities  or  grope  in  their  indetermi  na- 
tion in  subtle  search  for  a  test  of  a  legal 
judgment  upon  the  conditions,  or  the  power 
exerted  for  their  relief.  The  *'Rent  Law"  is 
brought  to  particularity  by  the  condemnation 
of  the  Ck>nstltutlon  of  the  United  States. 
Call  It  what  you  will — ^an  exertion  of  police 
or  other  power — ^nothing  can  absolve  it  from 
illegality.  Limiting  its  duration  to  two  years 
certainly  cannot  It  is  what  it  does  that  is 
of  concern.  Besides,  it  Is  not  sustained  as 
the  expedient  of  an  occasion,  the  insistence 
of  an  emergency,  but  as  a  power  In  govern- 
ment over  property  based  on  the  decisions  of 
this  court  whose  extent  and  efficacy  the  opin- 
ion takes  pains  to  set  forth  and  Illustrate. 
And  as  a  power  in  government,  if  it  exist 
at  all,  It  is  perennial  and  universal  and  can 
give  what  duration  it  pleases  to  Its  exercise, 
whether  for  two  years  or  for  more  than  two 
years.  If  it  can  be  made  to  endure  for  two 
years,  it  can  be  made  to  endure  for  more. 
There  is  no  other  power  that  can  pronounce 
the  limit  of  its  duration  against  the  time  ex- 
pressed in  it  and  its  justification  practically 
marks  the  doom  of  the  Judicial  judgment  on 
legislative  action. 

The  wonder  comes  to  us,  what  will  the 
country  do  with  its  new  freedom?  Contracts 
and  the  obligation  of  contracts  are  the  basis 
of  life  and  of  all  its  business,  and  the  Con- 
stitution, fortifying  the  conventions  of  honor, 
is  their  conserving  power.  Who  can  foretell 
the  consequences  of  its  destruction  or  even 
question  of  It?  The  case  Is  concerned  with 
the  results  of  the  German  war  and  we  are 


reminded  thereby  that  there  were  contracts 
made  by  the  national  government  In  the  ne- 
cessity or  solicitude  of  the  conduct  of  the  war 
— contracts  into  which  patriotism  eagerly  en- 
tered, but,  it  may  be,  that  interest  was  entio- 
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ed  by  the  promise  of  exemp^tion  from  a  bur- 
den of  government.  Burdens  of  z^vemxacnt 
are  of  the  highest  public  Interest,  and  tbelr 
discharge  is  of  imperious  uecessiiy.  There- 
fore, the  provocation  or  temptation  may  come 
to  those  who  feel  them  that  the  property  of 
others  (estimated  in  the  millions,  perhaps) 
should  not  have  asylum  from  a  share  of  the 
load.  And  what  answer  can  be  made  to  sucdi 
demand  within  the  principle  of  the  case  now 
decided?  Their  promises  are  as  much  within 
the  prhidple  as  the  lease  of  Hlrsh  is,  for 
necessarily,  if  one  contract  can  be  disregard- 
ed in  the  public  interest  every  contract  can 
be;  patriotic  honor  may  be  Involved  in  one 
more  than  In  another  but  degrees  of  honor 
may  not  be  attended  to— the  public  interest 
regarded  as  paramount  At  any  rate,  does 
not  the  decision  just  delivered  cause  a 
dread  of  such  result  and  take  away  assur- 
ance of  security  and  value  from  the  ocm- 
tracts  and  their  evidences?  And  it  is  well 
to  remember  that  other  exigencies  may 
come  to  the  government  making  necessary 
other  appeals.  The  government  can  only 
offer  the  inducement  and  security  of  its 
bonds,  but  who  will  take  them  if  doubt 
can  be  thrown  upon  the  Integrity  of  their 
promises  under  the  conception  of  a  public 
interest  that  is  superior  to  the  Constituti<m 
of  the  United  States? 

It  com^s  to  our  recollection  also  that  some 
states  of  the  Union,  in  consummation  of  what 
is  conceived  to  be  a  present  necessity,  have  al- 
so entered  into  contracts  of  like  kind.  They, 
too,  may  come  under  a  subsequent  declara- 
tion of  an  imperious  public  Interest  and  their 
promises  be  made  subject  to  it 

The  prophecy  Is  not  unjustified.  This 
court  has  at  times  been  forced  to  declare 
particular  state  laws  void  for  their  attempt- 
ed impairment  of  the  obligation  of  contracts. 
To  accusations  hereafter  of  such  an  effect  of 
a  state  law  this  decision  will  be  opposed,  and 
the  conception  of  the  public  interest 

•170 

^Indeed,  we  ask,  may  not  the  state  have  oth- 
er interests  besides  the  nullification  of  con- 
tracts, and  may  its  police  power  be  exerted 
for  their  consummation?  If  not,  why  notT 
Under  the  decision  just  announced,  if  one 
provision  of  the  Constitution  may  be  subor- 
dinated to  that  power,  may  not  other  provi- 
sions be?  At  any  rate,  the  case  commits  the 
country  to  controversies,  and  their  decision, 
whether  for  the  supremacy  of  the  Constitu- 
tion or  the  supremacy  of  the  power  of  the 
states,  win  depend  upon  the  unoertainty  of 
judicial  judgment 
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I.  Constitutional  law  «=» 1 70  — Landlord  and 
tonaat  «=»278i/2»  New,  vol.  I  lA  Key-No.  8o- 
riee— Statutes  suspending  remedies  to  reoov- 
er  possession  of  leased  dwellings  do  not  Im- 
pair obligation  of  oontraets. 
Laws  N.  Y.  1920,  ce.  942,  947,  prohibiting 
the  maintenance  of  actions  to  recover  posses- 
sion of  real  property  occupied  for  dwelling  pur- 
poses in  a  city  with  a  population  of  1,000,000, 
etc.,  except  on  certain  grounds,  until  Noyember 

1,  1922,  do  not  impair  the  obligation  of  exist- 
ing leases,  in  yiolation  of  Const,  art  1,  f  10,  as 
contracts  are  made  subject  to  the  exercise  of 
the  power  of  the  state,  when  otherwise  justi- 
fied, as  this  is. 

2.  Constitutional  law  ^=»249— Statute  suspend- 
ing remedies  to  reoover  possession  of  leased 
dwellings  in  certain  elties  not  onconstitutian- 
ally  discriminatory. 

Laws  N.  Y.  1920,  cc.  042,  947,  prohibiting, 
until  Noyember  1,  1922,  actions  to  recoyer  pos- 
session of  real  property  occupied  for  dwelling 
purposes  in  a  dty  of  1,000,000  or  more,  or  a 
dty  In  an  adjoining  county,  Except  on  certain 
grounds,  is  not  discriminatory,  in  yiolation  of 
Const.  Amend.  14,  in  respect  of  the  cities  af- 
fected, or  because  of  the  exclusion  of  buildings 
occupied  for  business  purposes,  hotel  property, 
buildings  in  course  of  erection,  etc.,  in  yiew  of 
the  fact  that  the  eyil  to  be  met  was  the  press- 
ing want  of  shelter  In  certain  crowded  centers, 
and  In  yiew  of  the  unlcnown  cost  of  completing 
buildings  in  course  of  erection  and  the  need  to 
encourage  such  structures. 

8.  Constitutional  law  «=»83  (2)— Landlord  and 
tenant  «=:»I24(I),   125(1) —Statute  malcing 
failure  to  furnish  agreed  service  criminal  does 
not  violate  Thirteenth  Amendment. 
Laws  N.  Y.  1920,  c.  951,  making  it  a  mis- 
demeanor for  a  lessor  or  any  agent  or  janitor 
Intentionally  to  fail  to  furnish  such  water,  heat, 
light,  eleyator,  telephone,  or  other  seryice  as 
may  be  required  by  the  terms  of  the  lease  and 
necessary  to  the  proper  or  customary  use  of 
the  buflding,  does  not  yiolate  Const.  Amend.  13, 
since  the  serrices  in  question  are  not  strictly 
personal  services,  but  are  analogous  to  services 
that  under  the  old  law  might  issue  out  of  or  be 
attached  to  land. 

Mr.  Justice  McKenna,  the  Chief  Justice,  Mr. 
Justice  Van  Devanter,  and  Mr.  Justice  McRey- 
nolds  dissenting. 

Appeal  from  the  District  Court  of  the 
Dnited  States  for  the  Southern  District  of 
New  York. 

Suit  by  the  Blarcua  Brown  Holding  Com- 
pany, Incorporated,  against  Marcus  Feldman 
and  others.  From  a  decree  dismissing  the 
bin  (269  Fed.  306),  plaintiff  appeals.  Af- 
firmed. 


*Mr.  Joseph  A.  Seidman,  of  New  York  City, 
for  appellant 

•181 

•Mr.  David  L.  PodeU,  of  New  York  City, 
for  appellees. 

Mr.  William  D.  Guthrie,  of  New  York  City, 
for  the  Attorney  General  of  New  York,  ami- 
cus curite. 
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•Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

This  is  a  bill  in  equity  brought  by  the 
Marcus  Brown  Holding  Company,  the  appel- 
lant, owner  of  a  large  apartment  house  in  the 
dty  of  New  York,  against  the  tenants  of  an 
apartment  in  the  house  and  the  District  At- 
torney of  the  County  of  New  York.  The 
tenants  are  holding  over  after  their  lease 
has  expired,  which  it  did  on  September  30, 
1920,  claiming  the  right  to  do  so  under  Chap- 
ters 942  and  947  of  the  Laws  of  New  York 
of  1920.  The  object  of  the  bill  is  to  have 
these  and  other  connected  laws  declared  un- 
constitutional. The  District  Attorney  is 
joined  In  order  to  prevent  his  enforcing  by 
criminal  proceedings  Chapters  131  and  951 
of  the  acts  of  the  same  year,  which  make 
it   a  jmisdemeanor  for   the  lessor   or  any 
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agent  •or  janitor  intentionally  to  fail  to  fur- 
nish such  water,  heat,  light,  elevator,  tele- 
phone, or  other  service  as  may  be  required 
by  the  terms  of  the  lease  and  necessary  to 
the  proper  or  customary  use  of  the  building. 
The  case  was  heard  in  the  District  Court  by 
three  judges  upon  the  bill,  answer,  affidavits 
and  aome  public  documents,  all  of  which 
may  be  summed  up  in  a  few  works.  The  bill 
alleges  at  length  the  rights  given  to  a  lessor 
by  the  common  law  and  statutes  of  New  York 
before  the  enactment  of  the  statutes  relied 
upon  by  the  tenants,  a  covenant  by  the  latter 
to  surrender  possession  at  the  termination  of 
their  lease,  and  due  demand,  and  claims  pro- 
tection under  Article  1,  Section  10  and  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States.  An  affidavit  alleges 
that  before  the  passage  of  the  new  statutes 
another  lease  of  the  premises  had  been  made, 
to  go  into  effect  on  October  1,  1920.  The 
answer  of  the  tenants  relies  upon  the  new 
statutes  and  alleges  a  willingness  to  pay  a 
reasonable  rent  and  any  reasonable  increase 
as  the  same  may  be  determined  by  a  court 
of  competent  jurisdiction.  It  also  alleges 
that  they  made  efforts  to  obtain  another  suit- 
able apartment  but  failed.  The  District 
Attorney  moved  to  dismiss  the  bilL  The 
judges  considered  the  case  upon  the  merits, 
upheld  the  laws  and  ordered  the  bill  to  be 
dismissed. 

By  the  above  mentioned  Chapters  942  and 
947,  a  public  emergency  is  declared  to  exist 
and  it  is  provided  by  Chapter  947  that  no 
action  "shall  be  maintained  to  recover  pos- 
session of  real  property  in  a  city  of  a  popula- 
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Cion  of  one  million  or  nrore  or  in  a  city  in 
a  county  adjoining  such  city,  occupied  for 
dwelling  purposes,  except  an  action  to  re- 
cover such  possession  upon  the  ground  that 
the  person  is  holding  over  and  is  objection- 
able, •  •  •  or  an  action  where  the  own- 
er of  record  of  the  building,  being  a  natural 
person,  seeks  in  good  faith  to  recover  pos- 
session of  the  same  or  a  room  or  rooms  there- 
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In  for  the  im*medlate  and  personal  occupancy 
by  himself  and  his  family  as  a  dwelling; 
or  an  action  to  recover  premises  for  the  pur- 
pose of  demolishing  the  same  with  the  in- 
tentlon  of  constructing  a  new  building. 
•  *  •  t»  rpij^  earlier  Chapter  942  is  similar 
with  some  further  details.  Both  acts  are 
to  be  in  effect  only  until  November  1,  1922. 
It  is  unnecessary  to  state  the  provisions  of 
Chapter  944  for  disputes  as  to  what  is  a 
reasonable  rent  They  are  dealt  with  in  the 
decisions  of  the  Court  of  Appeals  dted  below 
and  in  E>dgar  A.  Levy  Leasing  Co.,  Inc.,  v. 
Siegel,  130  N.  E.  923,  March  8,  1921,  by  the 
same  Court  In  this  as  in  the  previous 
case  of  Block  t.  Hirsh,  256  U.  S.  135,  41 
Sup.  Ct.  458,  65  L.  Ed.  — ,  we  shall  assume 
In  accordance  with  the  statutes,  the  finding 
of  the  Court  below  and  of  the  Court  of  Ap- 
peals of  the  State,  in  People  ex  rel.  Durham 
Realty  Corporation  v.  La  Feltra,  230  N.  Y. 
429,  130  N.  E.  601,  March  8,  1921,  and  Out- 
tag  V.  Shatzkin,  130  N.  E.  929,  March  8, 
1921,  that  the  emergency  declared  exists. 
Hebe  Co.  v.  Shaw,  248  U.  S.  297,  303,  39  Sup. 
Ct  125,  63  Ia  Ed.  255 ;  Halrston  v.  DanvUle 
&  Western  Ry.  Co.,  206  U.  S.  598,  607,  28  Sup. 
Ot  331,  52  L.  Ed.  637, 13  Ann.  Cas.  1008. 

[1,2]  The  chief  objections  to-  these  acts 
have  been  dealt  with  in  Block  v.  Hirsh.  In 
the  present  case  more  emphasis  is  laid  upon 
the  impairment  of  the  obligation  of  the  con- 
tract of  the  lessees  to  surrender  possession 
and  of  the  new  lease  which  was  to  have  gone 
into  effect  upon  October  1,  last  year.  But  con- 
tracts are  made  subject  to  this  exercise  of  the 
power  of  the  State  when  otherwise  Justified, 
as  we  have  held  this  to  be.  Manlgault  v. 
Sprhigs,  199  U.  S.  473,  480,  26  Sup.  Ct  127, 
50  L.  Ed.  274 ;  LoulsviUe  &  NashviUe  R.  R. 
Co.  V.  Mottley,  219  U.  S.  467,  482,  31  Sup.  Ct 
265,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671; 
Chicago  &  Alton  R.  R.  Co.  v.  Tranbarger, 
238  U.  S.  67,  76,  77,  35  Sup.  Ct  678,  59  L.  Ed. 
1204 ;  Union  Dry  Goods  Co.  v.  Georgia  Pub- 
lic Service  Corporation,  248  U.  S.  372,  375, 

39  Sup.  Ct  117,  63  L.  Ed.  309,  9  A.  L.  R.  1420; 
Producers  Transportation  Co.  v.  Railroad 
Commission  of  California,  251  U.  S.  228,  232, 

40  Sup.  Ct.  131,  64  L.  Ed.  239.  It  is  said  too 
that  the  laws  are  discriminating,  in  respect 
of  the  cities  affected  and  the  character  of  the 
buildings,  the  laws  not  extending  to  build- 
ings occupied  for  business  purposes,  hotel 
property  or  buildings  now  in  course  of  erec- 
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tion,  etc.  *But  as  the  evil  to  be  met  was  a 
very  pressing   want  of  shelter  in  certain 


crowded  centers  the  classification  was  too  ob- 
viously Justified  to  need  explanation,  beyond 
repeating  what  was  said  below  as  to  new 
buildings,  that  the  unknown  cost  of  complet- 
ing them  and  the  need  to  encourage  such 
structures  suflaciently  explain  the  last  item 
on  the  excepted  list. 

[S]  It  is  objected  finally  that  Chapter  951, 
above  stated.  In  so  far  as  it  required  active 
services  to  be  rendered  to  the  tenants  is 
void  on  the  rather  singular  ground  that  it  in- 
fringes the  Thirteenth  Amendment  It  is 
true  that  the  traditions  of  our  law  are  oppos- 
ed to  compelling  a  man  to  perform  strictly 
personal  services  against  his  will  even  when 
he  has  contracted  to  render  them.  But  the 
services  in  question  although  involving  some 
activities  are  so  far  from  personal  that  they 
constitute  the  universal  and  necessary  inci- 
dents of  modem  apartment  houses.  They  are 
analogous  to  the  services  that  in  the  old  law 
might  issue  out  of  or  be  attached,  to  land. 
We  perceive  no  additional  difllculties  in  this 
statute,  if  applicable  as  assumed.  The  whole 
case  was  well  discussed  below  and  we  are 
of  opinion  that  the  decree  should  be  aflHrmed. 

Decree  affirmed* 

Mr.  Justice  McKENNA.  The  CHIEF  JUS- 
TICE, Mr.  Justice  VAN  DEVANTER,  and 
Mr.  Justice  McREYNOLDS  dissent 

This  case  was  submitted  with  Block,  etc., 
r.  Hirsh,  No.  640,  256  U.  &  135,  41  Sup.  Ct 
458,  65  L.  Ed. 

Like  that  case  it  involves  the  right  of  a  les- 
see of  property — in  this  case  an  apartment  in 
an  apartment  house  in  New  York  City,  to 
retain  possession  of  it  under  a  law  of  New 
York  after  the  expiration  of  the  lease.  This 
case  is  an  emphasis  of  the  other,  and  the 
argument  in  that  applies  to  this.    It  may  be 
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more  directly  applica^ble  for  in  this  case  the 
police  power  of  the  state  is  the  especial  in- 
vocation and  the  court's  Judgment  is  a  con- 
cession to  it  And,  as  we  understand,  the 
opinion,  in  broader  and  less  hesitating  dec- 
laration of  the  extent  of  the  potency  of 
that  power.  "More  emphasis,"  it  is  said,  "is 
laid  upon  the  Impairment  of  the  obligation 
of  the  contract,"  than  in  the  Hirsh  Ca.se. 
In  measurement  of  this  as  a  reliance,  it  is 
said: 

"But  contracts  are  made  subject  to  this  ex- 
ercise of  the  power  of  the  State  whei^  oihenoise 
justified  09  <O0  ha/oe  held  this  to  he,** 

The  italics  are  ours  and  we  estimate  them 
by  the  cases  that  are  cited  in  their  explana- 
tion and  support  We  are  not  disposed  to  a 
review  of  the  cases.  We  leave  them  in  ref- 
erence, as  the  opinion  does,  with  the  comment 
that  our  deduction  from  them  is  not  that  of 
the  opinion.  There  is  not  a  line  in  any  of 
them  that  declares  that  the  explicit  and  defi- 
nite covenants  of  private  individuals  engaged 
in  a  private  and  personal  nuitter  are  subject 
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to  impairment  by  a  state  law,  and  we  sub- 
mit, as  we  argued  in  the  Hirsh  Case,  that  if 
the  state  have  such  power — ^if  its  power  is 
superior  to  article  1,  f  10,  and  the  Fourteenth 
Amendment,  it  is  superior  to  every  other  limi- 
tation upon  every  power  expressed  in  the 
Constitution  of  the  United  States,  commits 
rights  of  property  to  a  state's  unrestrained 
conceptions  of  its  interests,  and  any  question 
of  them — ^remedy  against  them — is  left  in 
such  obscurity  as  to  be  a  denial  of  both. 
There  is  a  concession  of  limitation  but  no 
definition  of  it,  and  the  reasoning  of  the 
opinion,  as  we  imderstand  it,  and  its  implica- 
tions and  its  incident,  establish  practically 
unlimited  power. 

We  are  not  disposed  to  farther  enlarge  up- 
on the  case  or  attempt  to  reconcile  the  ex- 
plicit declaration  of  the  Constitution  against 
the  power  of  the  state  to  impair  the  obli- 
gations of  a  contract  or,  under  any  pretense, 
to  disregard  the  declaration.  It  is  safer,  san- 
er, and  more  consonant  with  constitutional 
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pre-eminence  and  its  pur*po6es  to  regard  the 
declaration  of  the  Constitution  as  paramount, 
and  not  to  weaken  it  by  refined  dialectics, 
or  bend  it  to  some  impulse  or  emergency 
"because  of  smne  accident  of  immediate  over- 
whelming interest  which  appeals  to  the  feel- 
ings and  distorts  the  judgment."  Northern 
Securities  Co.  y.  United  States,  103  U.  S.  107, 
400,  24  Sup.  Ct  436,  468  (48  L.  Ed.  670). 
We  therefore  dissent. 


(X6  U.  8.  221) 

NICKEL   et  ai.  v.  COLE,  State  Controller. 

SAME  V.  STATE  OF  NEVADA. 

(Argued  March  24,  1021.     Decided  April  25, 

1021.) 

No8.  268,  260. 

1.  Coartt  ^=»394(I8)— State  court's  oonstruc- 
tlon  of  transfer  sought  to  be  taxed  followed, 
when  not  adopted  to  evade  oonstltutlonal 
Issue. 

Where  a  state  statute  imposing  a  tax  on 
transfers  was  passed  before  the  execution  of  a 
will  and  a  deed  of  trust  conveying  stock  in  trust 
for  the  grantor  for  life  and  after  his  death  for 
others,  and  might  have  been  construed  so  as 
to  tax  such  transaction,  the  decision  of  the 
state  court  holding  the  transfer  subject  to  tax, 
based  upon  its  construction  of  the  transfer, 
and  not  on  grounds  having  relation  to  anj 
federal  question  will  be  accepted  by  the  federal 
Supreme  Court,  whether  right  or  wrong,  when 
not  adopted  in  order  to  evade  a  constitutional 
issue. 

2.  Constitutional  law  «=:»229(l),  283— Taxation 
^s»859(t)-*Transfer  tax  act  not  Invalid,  If 
oonstrued  to  apply  to  transfer  In  trust  after 
passage. 

St.  Ner.  1013,  c.  266,  imposing  a  tax  on 


transfers  In  contemplation  of  death,  etc.,  in- 1  a  deed  of  trust  conveying  his  stock  to  the 


fringes  no  rights  nnder  Const.  U.  S.  Amend. 
14,  if  construed  to  apply  to  a  will  and  a  deed 
of  trust  executed  after  its  passage,  but  before 
its  taking  effect,  and  transferring  stock  in 
trust  for  the  grantor  for  life  and  for  others 
after  his  death. 

Mr.  Justice  McKenna  dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  Nevada. 

Suit  by  George  A.  0>le,  as  State  Controller 
of  the  State  of  Nevada,  against  J.  Leroy 
Nickel  and  another,  as  trustees,  etc.,  and 
others;  also  suit  by  Nellie  Miller  Nickel  and 
another,  as  trustees,  etc.,  and  others,  against 
the  State  of  Nevada.  Judgments  for  plaint! ft 
in  the  first  suit,  and  defendant  in  the  second 
suit,  were  affirmed  by  the  Supreme  Court  of 
Nevada  (Nickel  v.  State.  43  Nev.  12,  177  Pac. 
400, 185  Pac.  565),  and  the  other  parties  bring 
error  and  petition  for  certiorari.  Judgments 
affirmed,  and  writs  of  certiorari  denied. 
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^Messrs.  Edward  F.  Tread  well,  of  San 
Francisco,  Cal.,  and  Azro  E.  Cheney,  of  Reno, 
Nev.,  for  plaintiffs  in  error. 

Mr.  Leonard  B.  Fowler,  of  Carson  City, 
Ner^  for  defendants  in  error. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

The  first  of  these  suits  was  brought  by  the 
Controller  of  Nevada  to  collect  a  transfer 
tax  alleged  to  be  due  under  a  statute  of  Ne- 
vada approved  on  March  26,  1013,  to  take 
offect  thirty  days  from  that  date.  Nevada 
Stats,  of  1013,  c.  266,  p.  41L  The  second  suit 
was  brought  to  quiet  title  to  the  shares  of 
stock  in  respect  of  which  the  tax  was  as- 
sessed— to  establish  that  there  was  no  lien 
upon  or  claim  against  them  for  the  tax.    The 
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two  cases  were  *heard  together  in  the  state 
courts  and  here  upon  the  snm^  facts.  The 
Supreme  Court  of  Nevada  held  that  the  tax 
was  due  and  decided  in  favor  of  the  State. 
The  parties  on  the  othor  side  had  set  up  and 
claimed  immunity  under  the  Constitution  of 
the  United  States,  especially  the  Fourteenth 
Amendment,  and  brought  the  cases  here  by 
writ  of  error.  By  way  of  caution  they  also 
filed  a  petition  for  certiorari  which  has  not 
yet  been  passed  upon  by  this  Court. 

The  facts  are  these:  Henry  Miller,  a  resi- 
dent of  California,  was  the  owner  of  110,- 
S75.75  shares  of  the  stock  of  Miller  &  Lux, 
Incorporated,  a  Nevada  corporation.  Miller 
&  Lux,  Incorporated,  owned  the  stock  of  the 
Pacific  Live  Stock  Company,  a  California  cor- 
poration, and  the  latter  owned  real  estate 
and  personal  property  in  Nevada  appraised 
at  $1,431,326.86.  On  April  17,  1013,  after  the 
above  mentioned  statute  had  been  passed  but 
before  it  went  into  operation.  Miller  in  Cali- 
fornia made  a  will,  and  at  the  same  time 
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plaintiffs  in  error,  in  trust  for  himself  for 
life  and  after  his  death  upon  limitations 
similar  to  those  in  his  will — any  payment 
under  the  will  to  be  in  satisfaction  of  the 
provisions  both  in  the  will  and  in  the  deed. 
The  deed  contained  no  power  of  revocation. 
The  stock  was  endorsed  and  delivered  to  the 
trustees  and  thereafter  was  retained  by 
them.  Miller  died  on  October  14,  1916.  The 
statute  imposes  a  tax  upon  the  transfer  of 
all  property  which  shall  pass  in  trust  or 
otherwise  by  will  or  by  statutes  of  inherit- 
ance or  by  deed  or  gift  made  without  valu- 
able and  adequate  consideration  in  contem- 
plation of  the  death  of  the  grantor  or  donor, 
or  to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death. 

The  plaintiffs  in  error  admit  that  if  the 
statute  had  been  in  operation  at  the  time  of 
the  transfer  the  tax  would  have  been  due, 
so  that  it  is  not  necessary  to  go  into  further 
particulars  about  the  act    But  they  say  that 
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the  ^interest  of  the  remaindermen  after  the 
death  of  Miller  vested  upon  the  execution  of 
the  deed  and  that  therefore  the  statute  did 
not  apply  to  them,  and  could  not  do  so  con- 
sistently with  the  Constitution  of  the  United 
States. 

[1,  2]  We  shall  not  dlscnss  the  postulate 
of  the  argument  for  the  plaintiffs  in  error — 
the  notion  that  a  tax  upon  transfers  im- 
posed by  a  statute  passed  after  the  transfers 
had  taken  place  would  be  void.  In  this  case 
the  statute  was  passed  before  the  date  of  the 
deed  of  trust  and  therefore  undeniably  could 
have  been  drawn  so  as  to  tax  the  transac- 
tion. Reading  as  it  did  it  possibly  might 
have  been  construed  as  doing  so,  notwith- 
standing the  postponement  of  the  date  for  its 
going  into  operation,  and  so  construed  would 
have  been  good  as  against  constitutional  ob- 
jections. 

But  the  plaintiffs  in  error  say  that  what 
we  pronounce  possible  is  not  what  the  Su- 
preme Court  of  Nevada  did.  The  Supreme 
Court  of  Nevada  seems  to  have  conceded  that 
if  the  interest  of  those  who  took  upon  Mill- 
er's death  was  vested  when  the  deed  was 
delivered  the  statute  did  not  and  perhaps 


could  not  apply.  They  reached  the  result 
by  holding  that  the  execution  of  the  deed 
and  will  was  one  transaction  and  gave  no 
vested  right  until  Miller's  death.  Thereupon 
the  plaintiffs  in  error  say  that  the  above 
limitation  to  the  statute  being  admitted  the 
State  Court  could  not  avoid  the  supposed  con- 
stitutional difficulty  by  assuming  a  view  of 
the  instrument  that  is  deemed  to  be  plainly 
untenable  as  held  by  the  Chief  Justice  dis- 
senting, and  contrary  to  the  law  of  California 
where  the  parties  lived  and  the  transfer  was 
made.  Nickel  v.  State,  179  Cal.  126,  175  Pac 
641.  But  the  answer  to  this  is  that  when  as 
here  there  can  be  no  pretence  that  the  Court 
adopted  its  view  in  order  to  evade  a  con- 
stitutional issue,  and  the  case  has  been  de- 
cided upon  grounds  that  have  no  relation  to 
any  federal  question,  this  Court  accepts  the 
decision  whether  right  or  wrong.    Enterprise 
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^Irrigation  District  v.  termers'  Mutual  Canal 
Co.,  243  U.  S.  157,  IW,  37  Sup.  Ct  318,  «1 
L.  Bid.  644.  And  when,  as  here,  the  statute 
unquestionably  might  have  made  the  tax  ap- 
plicable to  this  transfer,  we  do  not  inquire 
very  curiously  into  the  reasoning  by  whidi 
the  statute  is  held  to  justify  the  tax.  *'As 
there  was  state  power  to  tax  •  ^  ^  the 
question  whether  or  not  the  •  •  •  inter- 
est [of  the  plaintiffs  in  error]  under  the  cir- 
cumstances was  correctly  subjected  to  the 
tax  was  a  purely  state  question.**  Moffltt  v. 
Kelly,  218  U.  S.  400,  405,  81  Sup.  Ct  79,  81 
(54  L.  Ed.  1086,  30  U  R.  A.  [N.  S.]  117^. 
The  plaintiffs  in  error  contend  that  this 
Court  is  "concerned!  •  •  •  solely  with 
the  effect  and  operation  of  the  law  as  put 
in  force  by  the  State."  Com  Products  Re- 
fining Co.  V.  Eddy,  249  U.  S.  427,  432,  39  Sop. 
Ct.  325,  326  (63  L.  Ed.  689).  The  operation 
of  the  law  if  construed  to  cover  this  case 
infringes  no  constitutional  rights. 

Judgments  affirmed. 

Writs  of  certiorari  denied* 

Mr.  Justice  MdSENNA  dissents. 
Mr.  Justice  CLARKE  took  no  part  In  tihe 
decision  of  this  caseu 
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sary  and  proper  for  carrying  into  effect  th« 
powers  granted  by  the  Constitution. 

The  Chief  Justice  and  liir.  Justice  I^tney, 
Mr.  Justice  Brandeis,  and  Mr.  Justice  Qarke 
dissenting  in  part,  but  concurring  in  the  re- 
versal. 


4.  United  States  ^=»l  I— Congress  has  no  power 
to  regulate  election  of  Senators  and  Repre- 
sentatives, except  that  given  to  regulate  man- 
ner of  holding  elections. 

That  the  offices  of  Senator  and  Represen- 
^tiye  were  created  by  the  Constitution  gives 
<!k>ngress  no  power  oyer  elections  to  such  of- 
:fices,  other  than  that  conferred  by  Const,  art. 
1»  f  4,  providing  that  the  times,  places,  and 
imanner  of  holding  elections  for  Senators  and 
Representatives  shall  be  prescribed  by  the  state 
Legislature,  but  that  Congress  may  maice  or 
alter  such  regulations. 

2.  Eleetions  ^s>l  I— "Election/'  which  may  he 
reguiated  by  Congress,  defined. 

In  view  of  Const  art.  1,  S§  2,  8,  providing 
-for  the  dioosing  of  Senators  and  Representa- 
tives, the  "elections,"  which  Congress  is  au- 
thorized to  regulate  by  section  4,  meant  when 
-the  Constitution  was  adopted,  and  under  the 
Seventeenth  Amendment  still  means,  the  final 
choice  of  an  officer  by  the  duly  qualified  elec- 
-tors. 

[E<d.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elec- 
tion.] 

3.  Constitutional  law  ^=»48— Exercise  of  pow- 
er no  proof  of  existence. 

Attempts  by  Congress  to  exercise  power 
•to  regulate  primary  elections  at  which  candi- 
dates for  the  offices  of  Senator  and  Represen- 
tative are  nominated  cannot  be  treated  as  con- 
clusive evidence  that  Congress  possesses  such 
power. 

A,  United  States  ^=>l  I— Corrupt  Practices  Act 
not  validated  by  subsequent  adoption  of  Sev- 
enteenth Amendment. 

The  validity  of  Corrupt  Practices  Act  U.  S. 
-June  25,  1910,  §  8,  as  amended  by  Act  Aug.  19, 
1911,  §  2  (Comp.  St  f  196),  limiting  expendi- 
tures by  candidates  for  Representative  in  Con- 
.gress  or  for  Senator  of  the  United  States, 
must  be  tested  by  the  powers  possessed  by  Con- 
gress at  the  time  of  its  enactment,  and  it  can- 
not be  validated  by  aziy  power  afterwards  ac- 
quired by  Congress  by  reason  of  the  adoption 
•of  the  Seventeenth  Amendment. 

.S.  United  States  ^=»1  l-^Cornipt  Practioee  Act 
beyond  power  of  Congress  as  applied  to  pri- 
mary elections. 

Corrupt  Practices  Act  U.  S.  June  25,  1910, 
§  8,  as  amended  by  Act  Aug.  10,  1911,  §  2 
(Comp.  St  §  196),  limiting  the  amount  wUch 
.any  candidate  for  Representative  or  Senator 
may  give,  contribute,  etc.,  in  procuring  his  nom- 
ination and  election,  so  far  as  it  applies  to 
tparty  primaries  or  conventions  for  designat- 
ing candidates,  is  not  within  the  power  con- 
ferred on  Congress  by  Cotist  art  1,  f  4,  to 
regulate  the  manner  of  holding  elections  for 
those  offices,  or  within  the  power  conferred  by 


In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Michi- 
gan. 

Truman  H.  Newberry  and  others  were  con- 
victed of  conspiring  to  violate  the  Corrupt 
Practices  Act,  and  they  bring  error.  Re- 
versed and  remanded. 
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•Mr.  Charles  B,  Hughes,  of  New  York  City, 
for  plaintiffs  in  error. 
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^Messrs.  Solicitor  General  Fricrson,  of 
Chattanooga,  Tenn.,  and  Frank  C.  Dailey,  of 
Indianapolis,  Ind.,  for  the  United  States. 
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•Mr.  JusUce  McRBYNOLDS  delivered  the 
opinion  of  the  Court 

Plaintiffs  in  error — Truman  H.  Newberry, 
Paul  H.  King,  and  15  others — ^were  found 
guilty  of  conspiring  (Criminal  Code,  f  87; 
Oomp.  St  §  10201)  to  violate  section  8,  Act 
of  Congress  approved  June  25,  1910,  a  392, 
36  Stat  822-824,  as  amended  by  Act  of  Au- 
gust 19,  1911,  c.  33,  §  2,  37  Stat  25-29 
(Comp.  St  195),  the  federal  Corrupt  Prac- 
tices Act,  which  provides: 

"No  candidate  for  Representative  in  Con- 
gress or  for  Senator  of  the  United  States  shall 
give,  contribute,  expend,  use,  or  promise,  or 
cause  to  be  given,  contributed,  expended,  used, 
or  promised,  in  procuring  his  nomination  and 
election  any  sum,  in  the  aggregate,  in  excess  of 
the  amount  which  he  may  lawfully  give,  con- 
tribute, expend,  or  promise  under  the  laws  of 
the  state  in  which  he  resides:  Provided,  that 
no  candidate  for  Representative  in  Congress 
shall  give,  contribute,  expend,  use,  or  promise 
any  sum,  in  the  aggregate,  exceeding  five 
thousand  dollars  in  any  campaign  for  his  nom- 
ination and  election;  and  no  candidate  for  Sen- 
ator of  the  United  States  shall  give,  contribute, 
expend,  use,  or  promise  any  sum,  in  the  ag- 
gregate, exceeding  ten  thousand  dollars  in  any 
campaign  for  his  nomination  and  dection: 

"Provided  further,  that  money  expended  by 
any  such  candidate  to  meet  and  discharge  any 
assessment,  fee,  or  charge  made  or  levied  upon 
candidates  by  the  laws  of  the  state  in  which  he 
resides,  or  for  his  necessary  personal  expens- 
es, incurred  for  himself  alone,  for  travel  and 


subsistence,  stationery  ^aiitd  postage,  writing  or 
printing  (other  than  in  newspapers),  and  dis- 
tributing letters,  circulars,  and  posters,  and 
for  telegraph  and  telephone  service,  shall  not 
be  regarded  as  an  expenditure  within  the  mean- 
ing of  this  section,  and  shall  not  be  considered 
any  part  of  the  sum  herein  fixed  as  the  limit 
of  expense  and  need  not  be  shown  in  the  state- 
ments herein  required  to  be  filed."  Comp. 
St  f  195(7). 

Act  No.  109,  Sec.  X,  Michigan  Legislature. 


article  1,  8  8,  cl.  18,  to  malce  all  la«rs  neces- 1 1913,  prohibits  expenditure  by  or  on  behalf 
«=»For  oUm'  cases  see  same  torto  sjul  KBT-NUMBBR  In  all  Key-Numbered  DigasU  and  Ind 
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of  a  candidate,  to  be  paid  by  him,  In  secur- 
ing his  nomination,  of  any  sum  exceeding 
26  per  centiun  of  one  year's  compensaticHi ; 
and  puts  like  limitation  upon  expenditures 
to  obtain  election  after  nomination.  Section 
I  is  copied  below.  1 

Taken  with  the  state  enactment,  the  fed- 
eral statute  in  effect  declares  a  candidate 
for  the  United  States  Senate  punishable  by 
fine  and  imprisonment,  if  (except  for  cer- 
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*tain  specified  purposes)  he  give,  contribute, 
expend,  use,  promise  or  cause  to  be  given, 
contributed,  expended,  used  or  promised  in 
procuring  his  nomination  and  election  more 
than  $3.750— one-half  of  one  year's  salary. 
Under  the  construction  of  the  act  urged  by 
the  government  and  adopted  by  the  court 
below  it  is  not  necessary  that  the  inhibited 
sum  be  paid,  promised  or  expended  by  the 
candidate  himself,  or  be  devoted  to  any 
secret  or  immoral  purpose.  For  example,  its 
open  and  avowed  contribution  and  use  by 
supporters  upon  suggestion  by  him  or  with 
his  approval  and  cooperation  in  order  to 
promote  public  discussion  and  debate  touch- 
ing vital  questions  or  to  pay  necessary  ex- 
penses of  speakers,  etc.,  is  enough.  And 
upon  such  interpretation  the  conviction  be- 
low was  aslved  and  obtained. 

The  indictment  charges:  That  Truman  H. 
Newberry  became  a  candidate  for  the  Repub- 
lican nomination  for  United  States  Senator 
from  Michigan  at  the  primary  election  held 
August  27,  1918;  that  by  reason  of  selec- 
tion and  nomination  therein  he  became  a  can- 
didate at  the  general  election.  November  5, 
1918 ;  that  he  and  134  others  (who  are  nam- 
ed) at  divers  times  from  December  1,  1917. 
to  November  5,  1918,  unlawfully  and  feloni- 
ously did  conspire,  combine,  confederate,  and 
agree  together  to  commit  the  ofTense  on  his 


^Act  109.  Michigan  Legislature,  1913: 

"Section  I.  No  sums  of  money  shall  be  paid,  and 
no  expenses  authorized  or  incurred  by  or  on  be- 
half of  any  candidate  to  be  paid  by  him  in  order 
to  secure  or  aid  in  securing  his  nomination  to  any 
public  office  or  position  in  this  state,  in  excess  of 
twenty-five  per  cent,  of  one  year's  compensation  or 
salary  of  the  office  for  which  he  Is  candidate:  Pro- 
vided, that  a  sum  not  exceeding  fifty  per  cent,  of 
one  year's  salary  may  be  expended  by  the  candi- 
dates for  Governor  and  Lieutenant  Governor;  or 
where  the  office  is  that  of  member  of  either  branch 
of  the  Legislature  of  the  state,  the  twenty-five 
per  cent,  shall  be  computed  on  the  salary  fixed 
for  the  term  of  two  years:  Provided  further,  that 
no  candidate  shall  be  restricted  to  less  than  one 
hundred  dollars  In  his  campaigrn  for  such  nomina- 
tion. No  sums  of  money  shall  be  paid  and  no  ex- 
pense authorized  or  incurred  by  or  on  behalf  of 
any  candidate  who  has  received  the  nomination  to 
any  public  office  or  position  in  this  state,  in  excess 
of  twenty-five  per  cent,  of  one  year's  salary  or 
compensation  of  the  office  for  which  he  is  nom- 
inated: or  where  the  office  is  that  of  member  of 
either  branch  of  the  Legislature  of  the  state,  the 
twenty-five  per  cent,  shall  be  computed  on  the  sal- 
ary fixed  for  the  term  of  two  years:  Provided, 
that  no  candidate  shall  be  restricted  to  less  than 
one  hundred  dollars.  No  sum  of  money  shall  be 
paid  and  no  expenses  authorized  or  incurred  by 
or  on  behalf  of  any  candidate  contrary  to  the 
provisions  of  this  act.** 


part  of  wilfully  violating  the  Act  of  Con- 
gress approved  June  25,  1910,  aa  amended,, 
by  giving,  contributing,  expending,  and  us- 
ing  and  by  causing  to  be  given,  contributed,, 
expended  and  used,  in  procuring  his  nomina- 
tion and  election  at  said  primary  and  gen- 
eral elections,  a  grreater  sum  than  the  law* 
of  Michigan  permitted  and  above  ten  thou- 
sand dollars,  to  wit,  $100,000,  and  on  the 
part  of  the  other  defendants  of  aiding,  coun- 
seling, inducing,  and  procuring  Newberry 
as  such  candidate  to  give,  contribute,  ex- 
pend, and  use  or  cause  to  be  given,  contriln 
uted,  expended  and  used  said  large  and  ex- 
cessive sum  in  order  to  procure  his  nomina- 
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tion  •and  election.  Plaintiffs  in  error  were 
convicted  under  count  one,  set  out  in  the 
margin.* 

•247 

•The  court  below  overruled  a  duly  interpos- 
ed demurrer  which  challenged  the  constitu- 
tionality of  section  8;  and  by  so  doing  we 
think  fell  into  error. 

Manifestly,  this  section  applies  not  only 
to  final  elections  for  choosing  Senators  but 
also  to  primaries  and  conventions  of  polit- 
ical parties  for  selection  of  candidates. 
Michigan  and  many  other  states  undertake 
to  control  these  primaries  by  statutes  and 
give  recognition  to  their  results.  And  the 
ultimate  question  for  solution  here  is  wheth- 
er under  the  grant  of  power  to  regulate  "the 
manner  of  holding  elections"  Congress  may 
fix  the  maximum  sum  which  a  candidate 
therein  may  spend,  or  advise  or  cause  to  be 
contributed  and  spent  by  others  to  procure 
his  nomination. 

[1]  Section  4,  article  1,  of  the  Constitution 
provides: 

"The  times,  places  and  manner  of  holding 
elections    for    Senators    and    Representatives^ 


*  Count  One.— That  Truman  H.  Newberrj',  Chase 
8.  Osborne,  Henry  Ford  and  William  B.  Simpson, 
before  and  on  August  27,  1918.  were  candidates  for 
the  Republican  nomination  for  the  ofBce  of  Sen- 
ator in  the  Congress  of  the  United  States  from  th» 
state  of  Michigan  at  the  primary  election  held  in 
said  state  on  that  day  under  the  laws  of  said  state, 
and  Henry  Ford  and  James  Helm,  before  and  oik 
said  August  27.  1918,  wore  candidates  for  the  Dem- 
ocratic nomination  for  the  same  office  at  s^ld  pri- 
mary election;  that  from  said  August  27,  1918,  to> 
and  Including  November  S.  1918.  said  Truman  H. 
Newberry  and  said  Henry  Ford,  by  reason  of  their 
election  and  nomination  at  said  primary  election,, 
became  and  were  opposing  candidates  for  election 
to  the  office  of  Senator  In  the  Congress  of  the  Unit- 
ed States  from  said  state  of  Michigan  at  the  gen- 
eral election  held  in  said  state  on  said   November 

5,  1918— eaid  Truman  H.  Newberry  of  the  Repub- 
lican party  and  said  Henry  Ford  of  the  Democrat- 
ic party— each  of  said  candidates  having,  on  said 
August  27.  1918.  and  on  November  5.  1918,  attained 
to  the  age  of  thirty  years  and  upwards  and  been 
a  citizen  of  the  United  States  for  more  than  nine 
years  and  each  then  being  an  inhabitant  and  resi- 
dent of  said  state:  and  that  said  Truman  H.  New- 
berry, Paul  H.  King  (and  133  others),  hereinafter 
called  the  defendants,  continuously  and  at  all  and 
divers  times  throughout  the  period  of  time  from 
December  1.  1917.  to  and  including  said  November 

6.  1918.  at  and  within  said  Southern  division  of  said 
Western  district  of  Michigan,  unlawfully  mod  to- 
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•hall  be  prescribed  in  each  state  ^by  the  Legis- 
latare  thereof;  bat  the  Congresa  may  at  any 
time  by  law  malce  or  alter  such  regulations,  ex- 
cept as  to  the  places  of  choosing  senators." 

Here  Is  the  source  of  Congressional  power 
over  the  elections  specified.  It  has  been  so 
declared  by  this  court — Ex  parte  Siebold, 
100  U.  S.  371,  26  K  Ed.  717;  United  States 
▼.  Gradwell,  243  U.  S.  470,  481,  37  Sup.  Ct 
407,  61  L.  Ed.  857 — and  the  early  discussions 
•clearly  show  that  this  wag  then  the  accepted 
opinion.  The  Federalist,  LYIII,  UX,  LX; 
Elliot's  Debates,  yoL  II,  50,  73,  811;  yolume 
III,  SO,  183,  344,  375;  volume  IV,  75,  78,  211. 
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*We  find  no  support  in  reason  or  authority 
for  the  argument  that  because  the  offices 
were  created  by  the  Constitution,  Congress 
has  some  indefinite,  undefined  power  over 
•elections  for  Senators  and  Representatives 
not  derived  from  section  4. 

**Tbe  government,  then,  of  the  United  States, 
can  claim  no  powers  which  are  not  granted  to 
it  by  the  Constitntion,  and  the  powers  actually 
panted,  must  be  such  as  are  expressly  given, 
or  given  by  necessary  implication.'*  Martin  v. 
Hunter's  Lessee,  1  Wheat  304,  326  (4  L.  Ed. 
-07). 

Clear  constitutional  provisions  also  neg- 
ative any  possible  inference  of  such  author- 


(41  Sup.Ct.) 

ity  because  of  the  supposed  anomaly  "if  one 
government  had  the  unrestricted  power  to 
control  matters  affecting  the  choice  of  the 
officers  of  another."  Mr.  Iredell  (afterwards 
of  this  court)  in  the  North  Carolina  Conven- 
tion of  1788,  pointed  out  that  the  states  may 
— must  indeed — exert  some  unrestricted  con- 
trol over  the  federal  government: 

"The  very  existence  of  the  general  govern- 
ment depends  on  that  of  the  state  governments. 
The  state  Legislatures  are  to  choose  the  sena- 
tors. Without  a  Senate  tiiere  can  be  no  Con- 
gress. The  state  Legislatnres  are  also  to  di- 
rect the  manner  of  choosmg  the  President 
Unless,  therefore,  there  are  state  Legiidatures 
to  direct  that  manner,  no  President  can  be 
chosen.  The  same  observation  may  be  made  as 
to  the  House  of  Representatives,  since,  as  they 
are  to  be  chosen  by  the  electors  of  the  most 
numeroas  branch  of  each  state  Legislature.  If 
there  are  no  state  Legislatures,  there  are  no 
persons  to  choose  the  House  of  Representa- 
tives. Thus  it  is  evident  that  the  very  existence 
of  the  general  government  depends  on  that  of 
the  state  Legislatures."  Elliot's  Debates,  vol. 
IV,  p.  78. 

See  also  The  Federalist,  XLIY. 

The  federal  features  of  our  government 
are  so  clear  and  have  been  so  often  declared 
that  no  valuable  discussion  can  proceed  up- 
on the  opposite  assumption. 

[2]  Undoubtedly  elections  within  the  orig- 


loniouily  did  conspire,  combine,  confederate  and 
agree  together,  and  with  divers  other  persons  to 
said  grand  Jurors  unknown,  to  commit  an  offense 
■against  the  United  States,  to  wit,  the  offense  on 
the  part  of  said  Truman  H.  Newberry  of  willfully 
"Violating  the  Act  of  Congress  approved  June  25, 
ISIO,  as  amended  by  the  Acts  of  August  19.  1911. 
«nd  August  23,  1912,  by  giving,  contributing,  ex- 
pending and  using  and  by  causing  to  be  given, 
•contributed,  expended  and  used,  in  procuring  his 
nomination  and  election  as  such  Senator  at  said 
primary  and  general  elections,  a  sum.  In  the  ag- 
gregate, in  excess  of  the  amount  which  he  might 
lawfully  give,  contribute,  expend,  or  use  or  cause 
to  be  given,  contributed,  expended  or  used  for 
-such  purpose  under  the  laws  of  said  state  of  Mich- 
igan, to  wit  the  sum  of  one  hundred  thousand 
•dollars,  and  by  giving,  contributing,  expending  and 
using  and  causing  to  be  given,  contributed,  expend- 
^  and  used  in  procuring  his  nomination  and  elec- 
tion as  such  Senator,  at  said  primary  and  gen- 
•eral  elections,  a  sum  In  the  aggregate,  in  excess 
-of  ten  thousand  dollars,  to-wit  said  sum  of  one 
hundred  thousand  dollars  and  on  the  part  of  said 
-other  defendants  of  aiding,  counseling,  Inducing  and 
procuring  said  Truman  H.  Newberry  so  to  give, 
•contribute,  expend  and  use  and  cause  to  be  given, 
^»ntributed,  expended  and  used  said  large  sum  of 
-money  In  excess  of  the  amounts  permitted  by  the 
laws  of  the  state  of  Michigan  and  the  said  Acts 
-of  CoDgress;  the  same  to  be  money  so  unlawfully 
;glven,  contributed,  expended  and  used  by  said  Tru- 
man H.  Newberry  and  by  him  caused  to  be  given, 
-contributed,  expended  and  used  as  such  candidate 
for  the  following  and  other  purposes,  objects  and 
•things,  to  wit: 

Advertisements  In  newspapers  and  other  publlca- 
rtions : 

Print  paper,  cuts,  plates  and  other  supplies  tur- 
rnished  to  newspaper  publishers; 

Subscriptions  to  newspapers; 

Production,  distribution  and  exhibition  of  moving 
.pictures ; 

Traveling  and  subsistence  expenses  of  campaign 
•aiaiiagers,    public    speakers,    secret    propagandiata. 


field,  district  and  county  agents  and  solicitors, 
and  of  voters  not  infirm  or  disabled; 

Compensation  of  campaign  managers,  public 
speakers  and  secret  propagandists,  and  of  field, 
district  and  county   agents   and   solicitors; 

Appropriating  and  converting  to  the  use  of  the 
defendants  themselves,  and  each  of  them,  large 
sums  of  money  under  the  guise  and  pretense  of 
pasrment  of  their  expenses  and  compensation  tor 
their  services: 

Rent  of  ofllces  and  public  halls; 

Bribery  of  election  ofllclals: 

Unlawful  assistance  of  election  ofllciala; 

Bribery  of  voters; 

Expenses  and  compensation  of  Democratlo  ob- 
structionist candidates  at  the  primary  election; 

Expensee  and  compensation  of  detectives; 

Dinners,  banquet  and  other  entertainments  given 
to  persons  believed  to  be  Influential  in  said  state 
of  Michigan ; 

And  no  part  of  which  said  money  was  to  be 
money  expended  by  said  Truman  H.  Newberry,  as 
such  candidate,  to  meet  or  discharge  assessments, 
fees,  or  charges  made  or  levied  upon  candidates 
by  the  laws  of  said  state,  or  for  his  necessary 
personal  expenses,  incurred  for  himself  alone,  for 
travel  and  subsistence,  stationery  and  postage, 
writing  or  printing  (other  than  in  newspapers), 
or  for  distributing  letters,  circulars,  or  postage,  or 
for  telegraph  or  telephone  service,  or  for  proper  le- 
gal expenses  in  maintaining  or  contesting  the  re- 
sults of  either  of  said  elections. 

[38  distinct  and  separate  overt  acts  are  specified.] 

And  so  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say,  that  said  defendants,  con- 
tinuously and  at  all  and  divers  times  throughout 
the  period  of  time  in  this  count  mentioned,  at  and 
within  said  division  and  district,  in  manner  and 
form  in  this  count  aforesaid,  unlawfully  and  felo- 
niously did  conspire  to  commit  an  offense  against 
the  United  States,  and  certain  of  them  did  do  acts 
to  effect  the  object  of  the  conspiracy— against  the 
peace  and  dignity  of  the  United  States,  and  con- 
trary to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 
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Inal  intendment  ^of  section  4  were  those 

wherein  Senators  should  be  chosen  by  Leg- 
islatures and  Representatives  by  voters  pos- 
sessing *'the  qualifications  requisite  for  elec- 
tors of  the  most  numerous  branch  of  the 
state  Legislature.'*  Article  1,  §f  2  and  3. 
The  Seventeenth  Amendment,  which  directs 
that  Senators  be  chosen  by  the  people,  nei- 
ther announced  nor  requires  a  new  meaning 
of  election  and  the  word  now  has  the  same 
general  significance  as  it  did  when  the  Con- 
stitution came  into  existence — final  choice 
of  an  officer  by  the  duly  qualified  electors. 
Hawke  v.  Smith,  253  U.  S.  221, 40  Sup.  Ct.  4d6, 
64  L.  Ed.  871.  Primaries  were  then  unknown. 
Moreover,  they  are  in  no  sense  elections  for  an 
office  but  merely  methods  by  which  party  ad- 
herents agree  upon  candidates  whom  they  in- 
tend to  offer  and  support  for  ultimate  choice 
by  all  qualified  electors.  General  provisions 
touching  elections  In  Constitutions  or  stat- 
utes are  not  necessarily  applicable  to  pri- 
maries— ^the  two  things  are  radically  differ- 
ent And  this  view  has  been  declared  by 
many  state  courts.  People  v.  Cavanaugh, 
112  Cal.  674.  44  Pac.  1057;  State  v.  Erickson, 
119  Mhm.  152,  137  N.  W.  385;  State  v.  Tay- 
lor, 220  Mo.  618,  119  S.  W.  373;  State  v. 
Woodruff,  68  N.  J.  law,  89,  52  Atl.  294; 
Commonwealth  v.  Wells,  110  Pa.  463,  1  Atl. 
310 :  Ledfferwood  v.  I*itts,  122  Tenn.  570,  125 
S.  W.  1036. 

Sundry  provisions  of  the  Constitution  in- 
dicate plainly  enough  what  its  framers 
meant  by  elections  and  the  "manner  of  hold- 
ing" them: 

"The  House  of  Representatives  shall  be  com- 
posed of  members  chosen  every  second  year  by 
the  people  of  the  several  states."  Article  1, 
S  2,  d.  1. 

"No  person  shall  be  a  Representative 
♦  ♦  ♦  who  shall  not,  when  elected,  be  an 
inhabitant  of  the  state  in  which  he  shall  be 
chosen."     Article  1,  |  2,  d.  2. 

"When  vacancies  happen  in  the  representation 
from  any  state,  the  executive  authority  there- 
of shall  issue  writs  of  election  to  fill  such  va- 
cancies."   Article  1,  §  2,  cl.  4. 

"Immediately  after  they  [the  Senators]  shall 
be  assembled  in  consequence  of  the  first  elec- 
tion, they  shall  be  divided  as  equally  as  may  be 
into  three  classes."    Article  1,  $  3,  d.  2. 
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"No  person  *shall  be  a  Senator  *  *  *  who 
shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen."  Article 
1,  §  3,  d.  3. 

"Each  House  shall  be  the  judge  of  the  elec- 
tions, returns,  and  qualifications  of  its  own 
members."     Article  1,  §  5,  cl.  1. 

"No  Senator  or  Representative  shall,  during 
the  time  for  which  he  was  elected,  be  appointed 
to  any  dvil  office,"  etc.    Article  1,  §  6,  cl.  2. 

"The  executive  power  shall  be  vested  in  a 
President  of  the  United  States  of  America. 
He  shall  hold  his  office  during  the  term  of  four 
years,  and,  together  with  the  Vice  President, 
chosen  for  the  same  term,  be  elected  as  fol- 
lows."   Article  2,  §  1,  cl.  1. 

"The  President  shall,  at  stated  times,  re- 
ceive for  his  services,  a  compensation,  which 


shall  neither  be  increased  nor  diminished  dur- 
ing the  period  for  which  he  shall  have  been 
elected."    Article  2,  §  1,  d.  6. 

And  provisions  in  the  Seventeenth  Amend* 
ment  are  of  like  effect 

The  plain  words  of  the  Sevmteentli 
Amendment  and  those  portions  of  the  orig- 
inal Constitution  directly  affected  by  It^ 
should  be  kept  in  mind.    Artide  1,  f  31: 

"The  Senate  of  the  United  States  shall  be 
composed  of  two  Senators  from  each  state, 
chosen  by  the  Legislature  thereof,  for  six 
years;  and  each  Senator  shall  have  one  vote. 
Immediately  after  they  shall  be  assembled  in 
consequence  of  the  first  election,  they  shall  be 
divided  as  equally  as  may  be  into  three  dasses. 
*  *  *  And  if  vacancies  happen  by  resigna- 
tion, or  otherwise,  during  the  recess  of  the  Leg- 
islature of  any  state,  the  executive  thereof  may 
make  temporary  appointments  until  the  next 
meeting  of  the  Legislature,  which  shall  then 
fill  such  vacancies." 

Seventeenth  Amendment: 

"The  Senate  of  the  United  States  shall  be 
composed  of  two  Senators  from  each  state* 
elected  by  the  people  thereof,  for  six  years; 
and  each  Senator  shall  have  one  vote.  The 
electors  in  each  state  shaU  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numer- 
ous branch  of  the  state  Legislatures.  When 
vacancies  happen  in  the  representation  of  any 
state  in  the  Senate,  the  executive  authority  of 
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such  state  shall  *issue  writs  of  election  to  fill 
such  vacandes:  Provided,  that  the  Legislature 
of  any  state  may  empower  the  executive  there- 
of to  make  temporary  appointment  until  the 
people  fill  the  vacandes  by  election  as  the  Leg- 
islature may  direct.  This  amendment  shall  not 
be  so  construed  as  to  affect  the  election  or 
term  of  any  Senator  chosen  before  it  becomes 
valid  as  part  of  the  Constitution." 

As  finally  submitted  and  adopted  the 
amendment  does  not  undertake  to  modify 
article  1,  §  4,  the  source  of  congressioiial 
power  to  regulate  the  times,  places  and  man- 
ner of  holding  elections.  That  section  re- 
mains "intact  and  applicable  both  to  the  elec- 
tion of  Representatives  and  Senators.** 
Cong.  Rec.  vol.  46,  p.  848.  When  first  re- 
ported, January  11,  1011,  by  Senator  Borah 
for  the  Judiciary  Committee,  the  proi>osed 
Seventeenth  Amendment  contained  a  clauae 
providing : 


ut 


'The  times,  places  and  manner  of  holduig 
elections  for  Senators  shall  be  as  prescribed  in 
each  state  by  the  Legislature  thereof" 

— the  avowed  purpose  being  thereby  to  mod- 
ify section  4,  art.  1,  by  depriving  Congress  of 
power  to  regulate  the  manner  of  holding 
elections  for  Senators.  (A  copy  of  the  orig- 
inal resolution  as  presented  to  the  Senate  is 
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in  the  margin.)'     *Upon  recommendation  of 

*  S.  J.  Res.  184,  6lBt  Congress,  Cong.  Rec^  vol. 
46.  p.  847. 

"Resolved  by  tbe  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  In  Congress 
assembled    (two-thirds    of    each    house    eoncuTiag 
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41  minority  of  the  Judiciary  (Committee  this 
xdause  was  eliminated  and  reference  to  sec- 
tion 4,  art  1,  omitted  from  the  resolution. 
After  prolonged  debate  in  the  61st  and  62d 
Congresses  the  amendment  In  its  present 
form  was  submitted  for  ratification.  See  Sen. 
Rep.  061,  61st  Cong.  3d  Sess;  Sen.  Rep.  35, 
'62d  Cong.,  1st  Sess.;  Cong.  Rec.  vol.  46,  pp. 
847,  851,  et  seq.;  volume  47,  passim,  and  pp. 
1024,  1025,  6366. 

[3,  4]  Apparently  because  deemed  unim- 
portant, no  counsel  on  either  side  referred 
to  "An  act  providing  a  temporary  method 
of  conducting  the  nomination  and  election  of 
United  States  Senators,"  approved  June  4, 
1014  (chapter  103,  38  Stat  384).  To  show  its 
Irrelevancy    and    prevent    misapprehension, 
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the  act  is  copied  In  the  margin.^  Section  *2, 
which  contains  the  only  reference  to  nomi- 
nation of  candidates  for  Senator,  expired  by 
express  limitation  June  4,  1017,  more  than  a 
year  prior  to  the  conduct  here  challenged. 
The  act  has  no  criminal  provisions,  malces 
no  reference  to  the  earlier  statute  upon 
which  this  prosecution  is  founded  and  sheds 
no  light  on  the  power  of  Congress  to  regu- 
late primaries  and  conventions.  Its  terms 
Indicate  intention  that  the  madilnery  for 
designating  party  candidates  shall  remain 
vmder  state  controL  But  In  no  view  can  an 
attempt  to  exercise  power  be  treated  as  con- 


th«reln)»  that  in  lieu  of  the  first  paragraph  of 
section  8  of  article  1  of  the  Constitution  of  the 
United  States,  and  in  lieu  of  so  much  of  para- 
craph  2  of  the  same  section  as  relates  to  the  fill- 
ing of  vacancies,  and  In  lieu  of  all  of  paragraph 
1  of  section  4  of  said  article  1,  In  so  far  as  same 
relates  to  any  authority  In  Congress  to  make  or 
alter  regulations  as  to  the  times  or  manner  of  hold* 
Ing  elections  for  Senators,  the  following  be  pro- 
posed as  an  amendment  to  the  Constitution,  which 
shall  be  valid  to  ail  intents  and  purposes  as  part 
of  the  Constitution  when  ratified  by  the  Lieglsla- 
tures  of  three-fourths  of  the  states: 

"  'The  Senate  of  the  United  Statee  shall  be  com- 
posed of  two  Senators  from  each  state,  elected  by 
the  people  thereof  for  six  years;  and  each  Sena- 
tor shall  have  one  vote.  The  electors  in  each 
state  shall  have  the  qualifications  requisite  for  elec- 
tors of  the  most  numerous  branch  of  the  state  Leg- 
islatures. 

"  'The  times,  places,  and  manner  of  holding  elec- 
tions for  Senators  shall  be  prescribed  in  each  state 
by  the  Legislature  thereof. 

"  'When  vacancies  happen  In  the  representation 
of  any  state  In  the  Senate,  the  executive  author- 
ity of  such  state  shall  issue  writs  of  election  to 
fill  such  vacancies:  Provided,  that  the  Legisla- 
ture of  any  state  may  empower  the  executive  there- 
of to  make  temporary  appointments  until  the  peo- 
ple fill  the  vacancies  by  election,  as  the  Legisla- 
ture may  direct. 

"  'This  amendment  shall  not  be  so  construed  as 
to  affect  the  election  or  term  of  any  Senator  chosen 
before  it  becomes  valid  as  part  of  the  Constitu- 
tion.* " 

*  Act  of  June  4,  1914,  o.  108,  88  Stat  884: 
"An  act  providing  a  temporary  method  of  conducts 
ing  the  nomination  and  election  of  United  States 
Senators. 
"Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives   of   the   United    States   of   America   In 
Congress   assembled,   that   at   the  regular   election 
teld  in  any  state  next  preceding  the  expiration  of 


elusive  evidence  that  Congress  possesses  sudi 
power.  Otherwise  serious  discussion  of  con- 
stitutional limitations  must  cease.  More- 
over, the  criminal  statute  now  relied  upon 
antedates  the  Seventeenth  Amendment  and 
must  be  tested  by  powers  possessed  at  time 
of  Its  enactment.  An  after-acquired  power 
can  not  ex  proprlo  vigore  validate  a  statute 
void  when  enacted.  See  Sutherland,  Stat. 
Constr.  (2d  Ed.)  vol.  1,  f  107. 
A  concession  that  the  Seventeenth  Amend- 
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ment  might  *be  applicable  in  this  ccxitroversy 
if  assisted  by  appropriate  legislation  would 
be  unimportant,  since  there  Is  none.  Section 
2,  Act  of  June  4, 1014,  had  expired  by  express 
limitation  many  months  before  Newberry  be- 
came a  candidate,  and  counsel  very  properly 
disregarded  It 

Because  deemed  appropriate  in  order  ef< 
fectlvely  to  regulate  the  manner  of  holding 
general  elections,  this  court  has  upheld  fed- 
eral statutes  providing  for  supervisors  and 
prohibiting  interference  with  them,  declar- 
ing criminal  failure  by  election  officers  to 
perform  duties  imposed  by  the  state  and  de- 
nouncing conspiracies  to  prevent  voters  from 
freely  casting  their  ballots  or  having  them 
counted.  Ex  parte  Siebold,  100  U.  S.  371, 
25  L.  Ed.  717;  Ex  parte  Clarke,  100  U.  S. 
300,  25  K  Ed.  715;  Ex  parte  Yarbrough,  110 
U.  S.  651.  4  Sup.  Ct.  152,  28  L.  Ed.  274 ;  In 
re  Coy,  127  U.  S.  731,  8  Sup.  Ct.  1263,  32  L. 
Ed.  274;  United  States  v.  Mosley,  238  U.  S. 
383,  85  Sup.  Ct.  004,  50  L.  Ed.  1355.  These 
enactments  had  direct  and  immediate  ref- 
erence to  elections  by  the  people,  and  deci- 
sions sustaining  them  do  not  control  the  pres- 
ent controversy.  Congress  clearly  exercised 
its  power  to  regulate  the  manner  of  holding 

the  term  for  which  any  Senator  was  elected  to  rep- 
resent such  state  in  Congress,  at  which  election  a 
Representative  to  Congress  is  regularly  by  law  to 
be  chosen,  a  United  States  Senator  from  said  state 
shall  be  elected  by  the  people  thereof  for  the  term 
commencing  on  the  fourth  day  of  March  next  there- 
after. 

"Sec.  2.  That  In  any  state  wherein  a  United 
States  Senator  is  hereafter  to  be  elected  either  at 
a  general  election  or  at  any  special  election  called 
by  the  executive  authority  thereof  to  fill  a  vacancy, 
until  or  unless  otherwise  specially  provided  by 
the  Legislature  thereof,  the  nomination  of  candi- 
dates for  such  oflice  not  heretofore  made  shall  be 
made,  the  election  to  fill  the  same  conducted,  and 
the  result  thereof  determined,  as  near  as  may  be 
in  accordance  with  the  laws  of  such  state  regulat- 
ing the  nomination  of  candidates  for  and  election 
of  members  at  large  of  the  national  house  of  Rep- 
resentaUves:  Provided,  that  in  case  no  provision 
is  made  in  any  state  for  the  nomination  or  election 
of  Representatives  at  large,  the  procedure  shall 
be  in  accordance  with  the  laws  of  such  state  re- 
specting the  ordinary  executive  and  administra- 
tive officers  thereof  who  are  elected  by  the  vott 
of  the  people  of  the  entire  state:  And,  provided 
further,  that  in  any  ease  the  candidate  for  Sena- 
tor receiving  the  highest  number  of  votes  shall  be 
deemed  elected. 

*'Sec.  8.  That  section  two  of  this  act  shall  ex- 
pire by  limitation  at  the  end  of  three  yeara  from 
the  date  of  its  approval." 

Approved  June  4,  1S14. 
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an  election  when  It  directed  that  voting  must 
be  by  written  or  printed  ballot  or  voting 
machines.  30  Stat  836,  c.  154  (Comp.  St  § 
24). 

Section  4,  art  1,  was  bitterly  attacked  in 
the  state  conventions  of  1787-1789,  because 
of  its  alleged  possible  use  to  create  preferred 
classes  and  finally  to  destroy  the  states. 
In  defense,  the  danger  incident  to  absolute 
control  of  elections  by  the  states  and  the 
express  limitations  upon  the  power  were 
dwelt  upon.    Mr.  Hamilton  asserted: 

*'The  truth  is  that  there  is  no  method  of  se- 
curing to  the  rich  the  preference  apprehended, 
I'ut  by  prescribing  qualifications  of  property 
either  for  those  who  may  elect,  or  be  elected. 
But  this  forms  no  part  of  the  power  to  be  con- 
ferred upon  the  national  government  Its  au- 
thority would  be  expressly  restricted  to  the 
regulation  of  the  times,  the  places,  and  the 
manner  of  elections.  The  qualifications  of  the 
[iersons  who  may  choose,  or  be  chosen,  as  has 

been  remarked  upon  other  occasions,  are  de- 
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fined  and  fixed  *in  the  Constitution^  and  are  un- 
alterable by  the  Legislature."    The  Federalist 
LIX,  LI. 

The  history  of  the  times  indicates  beyond 
reasonable  doubt  that,  if  the  Constitution 
makers  had  claimed  for  this  section  the  lat- 
itude we  are  now  asked  to  sanction,  it  would 
not  have  been  ratified.  See  Story  on  the 
Const  §  814  et  seq. 

[6]  Our  Immediate  concern  is  with  the 
clause  which  grants  power  by  law  to  regu- 
late the  "manner  of  holding  elections  for 
Senators  and  Representatives'*  (Const,  art 
1,  f  4) — ^not  broadly  to  regulate  them.  As 
an  incident  to  the  grant  there  is,  of  course, 
power  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  it  into  effect. 
Article  1,  §  8.  Although  the  Seventeenth 
Amendment  now  requires  Senators  to  be 
chosen  by  the  people,  reference  to  the  orig- 
inal plan  of  selection  by  the  Legislatures 
may  aid  in  interpretation. 

Who  should  participate  in  the  specified 
elections  was  clearly  indicated — ^members  of 
state  Legislatures  and  those  having  "the 
qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  Legisla- 
ture." Who  should  be  eligible  for  election 
was  also  stated: 

"No  person  shall  be  a  Representative  who 
shall  not  have  attained  the  age  of  twenty-five 
years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  state  in  which  he  shall 
be  chosen."    Article  1,  S  2,  cl.  2. 

"No  person  shall  be  a  Senator  who  shall  not 
have  attained,  to  the  age  of  thirty  years,  and 
been  nine  years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  inhabit- 
ant of  that  state  for  which  he  shall  be  chosen." 
Article  1,  S  3,  d.  3. 

Two  Senators  were  allotted  to  each  state 
and  the  method  was  prescribed  for  determin- 


ing the  number  of  Representatives.  Subject 
to  these  important  limitations,  Congress  was 
empowered  by  law  to  regulate  the  times, 
places  and  manner  of  holding  the  elections, 
except  as  to  the  places  of  choosing  Senators. 
'These  words  are  used  without  any  veiled  or 
obscure  significance,"  but  in  their  natural 
and  usual  sense. 
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•If  it  be  practically  true  that  under  pres- 
ent conditions  a  designated  party  candidate 
is  necessary  for  an  election — ^a  preliminary 
thereto— nevertheless  his  selection  is  in  no 
real  sense  part  of  the  manner  of  holding  the 
election.  This  does  not  depend  upon  the 
scheme  by  which  candidates  are  put  for- 
ward. Whether  the  candidate  be  offered 
through  primary,  or  convention,  or  petition, 
or  request  of  a  few,  or  as  the  result  of  his 
own  unsupported  ambition  does  not  directly 
affect  the  manner  of  holding  the  election. 
Birth  must  precede  but  it  is  no  part  of  ei- 
ther funeral  or  apotheosis. 

Many  things  are  prerequisites  to  elections 
or  may  affect  their  outcome — voters,  educa- 
tion, means  of  transportation,  health,  public 
discussion,  immigration,  private  animosities, 
even  the  face  and  figure  of  the  candidate; 
but  authority  to  regulate  the  manner  of  hold- 
ing them  gives  no  right  to  control  any  of 
these.  It  is  settled,  e.  g.,  that  the  power  to 
regulate  interstate  and  foreign  commerce 
does  not  reach  whatever  is  essential  thereto. 
Without  agriculture,  manufacture,  mining, 
etc.,  commerce  could  not  exist  but  this  fact 
does  not  suffice  to  subject  them  to  the  con- 
trol of  Congress.  Kidd  v.  Pearson,  128  U. 
S.  1,  9  Sup.  Ct  6,  32  L.  Ed.  346. 

Elections  of  Senators  by  state  Legislatures 
presupposed  selection  of  their  members  by 
the  people;  but  it  would  hardly  be  argued 
that  therefore  Congress  could  regulate  such 
selection.  In  the  Constitutional  Convention 
of  1787  when  replying  to  the  suggestion  that 
state  Legislatures  should  have  uncontrolled 
power  over  elections  of  members  of  Congress, 
Mr.  Madison  said: 

*'It  seems  as  improper  in  principle,  though  it 
might  be  less  inconvenient  in  practice,  to  give 
to  the  state  Legislatures  this  great  authority 
over  the  election  of  the  representatives  of  the 
people  in  the  general  Legislature  as  it  would 
be  to  give  to  the  latter  a  like  power  over  the 
election  of  their  representatives  in  the  state 
Legislatures."  Supplement  to  Elliot's  Debates, 
vol.  V,  p.  402. 
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•We  cannot  conclude  that  authority  to  con- 
trol party  primaries  or  conventions  for  des- 
ignating candidates  was  bestowed  on  Con- 
gress by  the  grant  of  power  to  regulate  the 
manner  of  holding  elections.  The  fair  in- 
tendment of  the  words  does  not  extend  so 
far ;  the  f ramers  of  the  Constitution  did  not 
ascribe  to  them  any  such  meaning.  Nor  is 
this  control  necessary  In  order  to  effectuate 
the  power  expressly  granted.  On  the  other 
hand,  its  exercise  would  interfere  with  pur«^ 
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ly  domestic  affairs  of  the  state  and  infringe 
upon  liberties  reserved  to  the  people. 

It  should  not  be  forgotten  that,  exercising 
inherent  police  power,  the  state  may  sup- 
press whatever  evils  may  be  incident  to  pri- 
mary or  convention.  As  "each  house  shall 
"be  the  Judge  of  the  elections,  qualifications 
-and  returns  of  its  own  members,"  and  as 
Congress  may  by  law  regulate  the  times, 
places  and  manner  of  holding  elections,  the 
national  government  Is  not  without  power  to 
protect  itself  against  corruption,  fraud  or 
•other  malign  influences. 

The  Judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this 
■opinion. 

Reversed. 

Mr.  Justice  McKENNA  concurs  in  this 
•opinion  as  applied  to  the  statute  under  con- 
fllderation  which  was  enacted  prior  to  the 
Seventeenth  Amendment;  but  he  reserves 
the  question  of  the  power  of  Ck)ngress  under 
that  amoidment 

Mr.  Chief  Justice  WHITE,  dissenting  from 
the  opinion,  but  concurring  with  a  modifica- 
ti<m  in  the  Judgment  of  reversal. 

The  conviction  and  sentence  under  review 
were  based  on  an  indictment  charging  a  con- 
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•piracy  to  commit  vio*lations  of  the  act  of 
Congress  known  as  the  Corrupt  Practices 
Act  as  made  applicable  to  state  laws  dealing 
with  state  nominating  primaries  for  and  the 
ensuing  state  elections  of  United  States  Sen- 
ators and  Representatives  in  Congress.  The 
case  is  here  by  direct  appeal  because  of  the 
contention  that  primaries  of  that  character 
are  not  subject  to  the  regulating  power  of 
Congress,  and  as  an  incident  there  is  in- 
volved thp  oontontion  that  even  if  the  act  of 
Congress  was  constitutional  it  had  been 
prejudicially  misconstrued.  Sustaining  the 
first  of  these  contentions  and  therefore  de- 
ciding the  act  to  be  unconstitutional,  the  court 
reverses  and  finally  disposes  of  the  case. 
Although  I  am  unable  to  concur  in  the  con- 
clusion as  to  the  want  of  power  of  Congress 
and  in  the  Judgment  of  reversal  as  render- 
ed, I  am  nevertheless  of  opinion  that  there 
should  be  a  Judgment  of  reversal  without 
prejudice  to  a  new  trial  because  of  the  grave 
misapprehension  and  grievous  misapplica- 
tion of  the  statute  upon  which  the  convic- 
tion and  sentence  below  were  based.  I  state 
the  reasons  which  control  me  as  to  both  these 
subjects. 

By  an  amendment  to  the  Corrupt  Practices 
Act  of  1910  Conpress,  in  1911,  dealt  with 
state  primaries  for  the  nomination  of  Sena- 
tors and  Representatives  in  Congress  and 
with  the  election  after  nomination  of  such 
candidates  (Act  of  June  25,  1910,  c.  392,  36 
Stat  822;  Act  of  August  19,  1911,  c.  33, 
§  8,  37  Stat  25,  28).  At  that  time  there  ex- 
isted in  the  state  of  Michigan  a  law  regulat- 
ing state  nominating  primaries  which  includ- 


ed candidates  for  state  ofllces  as  well  as  for 
the  Senate  and  House  of  Representatives 
of  the  United  States.  These  primaries  were 
held  in  the  month  of  August  in  each  year 
preceding  the  November  general  election. 
By  that  law  the  result  of  the  primaries  de- 
termined the  right  to  have  a  person's  name 
placed  as  a  candidate  on  the  ballot  at  the 
general  election,  and  in  the  case  of  United 
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States  Senators  ^provision  was  made  for  the 
return  of  the  result  of  the  primary  to  the 
stato  Legislature  before  the  time  when  the 
duty  of  that  body  to  elect  a  Senator  would 
arise. 

The  Seventeenth  Amendment  to  the  Con- 
stitution providing  for  the  election  of  United 
States  Senators  by  popular  vote  was  promul- 
gated in  May,  1913.  In  June,  1914,  Congress 
by  legislation  carrjing  out  the  amendment 
provided  that  thereafter  Senators  should  be 
elected  by  popular  vote,  and,  where  stale 
laws  to  that  effect  existed,  made  them  appli- 
cable. But,  evidently  to  give  time  for  th** 
states  to  enact  the  necessary  legislation  sub- 
stituting for  election  by  the  Legislature  the 
method  of  election  established  by  the  amend- 
ment it  was  provided  that  where  no  law  for 
primaries  by  popular  vote  as  to  Senators 
existed  that  subject  should  be  controlled  by 
the  state  law  regulating  primaries  for  the 
nomination  of  Representative  at  Large,  if 
provided  for,  and  if  not  by  the  provisions 
controlling  as  to  primaries  for  general  state 
oflScers,  the  operation  of  these  latter  provi- 
sions being  expressly  limited  to  a  term  of 
three  years  (Act  of  June  4,  1914,  c.  103,  88 
Stat  384).  Within  the  time  thus  fixed  and 
before  the  election  which  was  held  of  this 
case,  the  state  of  Michigan,  in  order  to  con- 
form its  laws  to  the  amendment,  modified 
them  so  as  to  provide  for  the  election  of 
Senators  by  popular  vote,  and  made  the  gen- 
eral nominating  state  primary  law  applica- 
ble to  that  condition  (Act  No.  156,  Mich. 
Acts  of  1915),  and  by  virtue  of  the  amend- 
ment, the  act  of  Congress,  and  the  state  law 
Just  stated,  the  primary  with  which  we  are 
concerned  in  this  case  was  held  in  August, 
1918. 

The  plaintiff  in  error,  Newberry,  was  a 
candidate  for  the  nomination  of  the  Repub- 
lican party  as  United  States  Senator  and 
having  been  nominated  at  such  primary  be- 
came a  candidate  at  the  ensuing  Novemt^er 
election,  and  was  returned  as  elected.  Sub- 
sequently  the  indictment  under  which   the 
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conviction  below  was  had  was  ^presented 
charging  him  and  others  in  six  counts  with 
a  conspiracy  to  commit  violations  of  provi- 
sions of  the  Corrupt  Practices  Act  relating 
to  state  nominating  primaries  as  well  as  to 
the  resulting  general  election.  It  is  not  at 
this  moment  necessary  to  describe  the  nature 
of  these  accusations  further,  since  it  is  not 
questioned  that  the  indictment  charged  a 
conspiracy  to  commit  crimes  within  the  in- 
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tendment  of  the  Corrupt  Practices  Act  and 
hence  Inyolved  the  question  of  the  constitu- 
tional power  of  Congress  which  the  court 
now  adversely  decides  and  the  basis  for 
which  I  now  come  to  consider. 

As  the  nominating  primary  was  held  after 
the  adoption  of  the  Seventeenth  Amendment, 
the  power  must  have  been  sanctioned  by  that 
amendment,  but  for  the  purpose  of  clarity  1 
consider  the  question  of  the  power,  first 
from  the  provisions  of  the  Constitution  as 
they  existed  before  the  amendment,  and  sec- 
ond in  contemplation  of  the  light  thrown 
upon  the  subject  by  the  force  of  the  amend- 
ment. 

The  provisions  of  sections  2  and  3  of  ar^ 
tide  I  of  the  Constitution  fixing  the  com- 
position of  the  House  of  Representatives  and 
the  Senate  and  providing  for  the  election  of 
Representatives  by  vote  of  the  people  of  the 
several  states  and  of  Senators  by  the  state 
Legislatures,  were  undoubtedly  reservoirs  of 
vital  federal  power  constituting  the  genera- 
tive sources  of  the  provisions  of  section  4, 
clause  1,  of  the  same  article  creating  the 
means  tor  vlvltring  the  bodies  previously  or- 
dained (Senate  and  House),  that  is,  provid- 
ing: 

''The  times,  places  and  manner  of  holding 
elections  for  Senators  and  Representatives, 
shall  be  prescribed  in  each  state  by  the  Legis- 
lature thereof;  but  the  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  chusing  Senators." 

As  without  this  grant  no  state  power  on 
the  subject  was  possessed,  It  follows  that  the 
state  power  to  create  primaries  as  to  United 

States  Senators  depended  upon  *the  grant  for 
its  existence.  It  also  follows  that  as  the 
conferring  of  the  power  on  the  states  and 
the  reservation  of  the  authority  in  Congress 
to  regulate  being  absolutely  coterminous,  ex- 
cept as  to  the  place  of  choosing  Senators 
which  is  not  here  relevant,  it  results  that 
nothing  is  possible  of  being  done  under  the 
former  which  Is  not  subjected  to  the  limita- 
tion Imposed  by  the  latter.  And  this  Is 
illustrated  by  the  legislation  of  Congress 
and  the  decisions  of  this  court  upholding  the 
same.  See  "Act  to  regulate  the  times  and 
manner  of  holding  elections  for  Senators  in 
Congress,"  approved  July  25,  1866,  14  Stat 
243 ;  Act  of  May  31.  1870,  16  Stat.  144 ;  Act 
of  July  14,  1870,  16  Stat.  254 ;  Act  of  June 
10,  1872,  17  Stat  347 ;  Ex  parte  Siebold.  100 
U.  S.  371,  25  L.  Ed.  717;  Ex  parte  Clarke, 
100  U.  S.  399,  25  L.  Ed.  715 ;  Ex  parte  Yar- 
brough,  110  U.  S.  651,  4  Sup.  Ct  152,  28 
L.  Ed.  274;  United  States  v.  Mosely,  238  U. 
S.  383,  35  Sup.  Ct.  904,  50  L.  Ed.  1355. 

But  It  is  said  that,  as  the  power  which 
Is  challenged  here  is  the  right  of  a  state 
to  provide  for  and  regulate  a  state  primary 
for  nominating  United  States  Senators  free 
from  the  control  of  Congress,  and  not  the 
election  of  such  Senators,  therefore  as  the 


nominating  primary  is  one  thing  and  the* 
election  another  and  different  tiling,  the- 
power  of  the  state  as  to  the  primary  is  not 
governed  by  the  right  of  Congress  to  regulate* 
the  times  and  manner  of  electing  Senators. 
But  the  proposition  is  a  suicidal  one,  since 
it  at  one  and  the  same  time  retains  in  the 
state  the  only  power  it  could  posssibly  have 
as  delegated  by  the  clause  In  question  and 
refuses  to  give  effect  to  the  regulating  con* 
trol  which  the  clause  confers  on  Congress 
as  to  that  very  power.  And  mark,  this  Is 
emphasized  by  the  consideration  that  there 
is  no  denial  here  that  the  States  possess 
the  power  over  the  federal  subject  resulting 
from  the  provision  of  the  Constitution,  but 
a  holding  that  Congress  may  not  exert  as  to 
such  power  to  regulate  authority  which  the 
terms  of  the  Identical  clause  of  the  Constitor 
tlon  confer  upon  it 
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^But  putting  these  contradictions  aside  let 
me  test  the  contention  from  other  and  dis- 
tinct points  of  view:  (1)  In  last  analysis  the 
contention  must  rest  upon  the  propositioD 
that  there  is  such  absolute  want  of  relation 
betwe^i  the  power  of  government  to  regulate 
the  right  of  the  citizen  to  seek  a  nomination 
for  a  public  ofllce  and  its  authority  to  regu- 
late the  election  after  nomination,  that  a 
paramount  government  authority  having  the 
right  to  regulate  the  latter  is  without  any 
power  as  to  the  former.  The  influence  of 
who  is  nominated  for  elective  ofiice  ui>od 
the  result  of  the  election  to  fill  that  office 
is  so  known  of  all  men  that  the  proposition 
may  be  left  to  destroy  itself  by  Its  own  state- 
ment. 

(2)  Moreover  the  proposition,  impliedly  at 
least,  excludes  from  view  the  fact  that  the 
powers  conferred  upon  Congress  by  the  Con- 
stitution carry  with  them  the  right  "to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers"  (article  I,  f  8,  cl.  18),  and  in  doing  so 
virtually  disregards  the  previous  legislative 
history  and  the  decisions  of  this  court  sanc- 
tioning the  same,  to  which  we  have  referred* 
since  that  practice  and  those  decisions  unmis- 
takably recognize  that  the  power  under  the 
clause  in  question  extends  to  all  the  prereq- 
uisite and  appropriate  incidents  necessary 
to  the  discharge  of  the  authority  given. 

(3)  From  a  somewhat  different  point  of 
view  the  same  result  Is  even  more  imperative- 
ly required.  Thus,  as  has  been  seen,  the  elec- 
tion was  had  under  the  Seventeenth  Amend- 
ment to  the  Constitution,  providing  for  the 
election  of  Senators  by  popular  vote  instead 
of  by  the  state  legislatures.  In  the  resolution 
providing  for  the  passage  of  that  am^idment 
through  Congress,  as  first  reported  by  S^ia- 
tor  Borah  on  behalf  of  the  judiciary  commit- 
tee, after  making  the  changes  necessary  to 
substitute  a  provision  causing  Senators  to  be 
elected  by  popular  vote  Instead  of  by  the 
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leglslatifres  of  the  several  States,  the  ^provi- 
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flion  of  section  4  of  article  I  reserving  to  Con- 
gress the  power  "to  make  or  alter  "  except  as 
to  places,  the  regulations  adopted  by  the 
several  states  as  to  the  "times,  places  and 
manner"  of  electing  Senators,  was  omitted, 
thus  leaving  all  power  on  the  subject  in  the 
States,  free  from  any  regulating  control  of 
Congress.  (S.  Rep.  961,  61st  Cong.  3d  Sess.) 
There  was  division,  however,  concerning 
the  matter,  manifested  by  a  proposition  to 
amend  the  resolution,  as  reported,  so  as  to 
retain  the  omitted  provision,  thj^s  preserving 
the  power  of  Congress  as  originally  con- 
ferred. Cong.  Rec.  voL  46,  part  1,  p.  847. 
The  legislative  situation  thus  created  was 
aptly  stated  by  Senator  Borah,  referring  to 
the  report  of  the  committee  and  to  the  propo- 
sition (submitted  by  Senator  Sutherland  of 
Utah)  to  amend  that  report  and  the  resolu- 
tion accompanying  it    He  said: 

"In  reference  to  the  amendment  which  has 
been  suggested  by  the  Senator  from  Utah  (Mr. 
Sutherland),  it  was  considered  at  some  length 
before  the  committee.  The  proposition  is  a 
simple  one.  As  the  joint  resolution  now  stands, 
the  times,  places  and  manner  of  electing  United 
States  Senators  is  left  entirely  to  the  state. 
The  state  may  determine  the  rules  and  regula- 
tions, and  the  times,  places  and  manner  of  hold- 
ing elections  for  United  States  Senators. 

'^f  the  ssnendment  as  offered  by  the  Senator 
from  Utah  should  prevail,  then  the  matter 
would  be  left  as  it  now  is,  subject  to  the  super- 
vision and  control  of  Congress."* 

After  much  consideration  the  amendment 
offered  by  Senator  Sutherland  was  carried.* 
But  the  reported  resolution,  as  thus  amend- 
ed, did  not  pass  during  that  Omgress.  In 
the  first  session  of  the  following  Congress, 
however,  the  Sixty-Second  Congress,  a  reso- 
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lution  identical  in  ^terms  with  the  one  which 
had  been  reported  in  the  Senate  at  the  pre- 
vious session  was  Introduced  in  the  House 
and  passed  the  same.^  In  the  Senate  the 
House  resolution  was  favorably  reported 
from  the  committee  by  Senator  Borah,*  ac- 
companied, however,  by  a  minority  report  by 
Senator  Sutherland,*  offering  as  a  substitute 
a  resolution  preserving  the  complete  power  of 
Congress,  as  had  been  provided  for  in  the 
Senate  in  the  previous  Congress,  and  an 
amendment  to  the  same  effect  offered  by  Sen- 
ator Bristow  was  subsequently  adopted,^* 
and  as  thus  amended  the  resolution  was  ulti- 
mately submitted  for  ratification,  and,  as  we 
have  seen,  was  ratified  and  promulgated.  38 
Stat  2049. 

When  the  plain  purpose  of  the  amendment 
is  thus  seen,  and  it  is  borne  in  mind  that  at 
the  time  it  was  pending,  the  amendment  to 
the  Corrupt  Practices  Act  dealing  with  state 

*  Cong.  Rec.  yol.  46.  part  1,  p.  851. 
*Cong.  Rec.  Yol.  46.  i)art  4,  p.  3307. 
*H.  Rep.  No.  2,  62d  Cong.  Ist  Sess. 
*Cong.  Rec.  vol.  47.  part  1,  p.  787. 
*8.  Rep.  No.  85.  62d  Cong,  let  Sesa. 

*  Cong.  Rec.  yoL  47.  part  a,  p.  1206. 


primaries  for  nominating  United  States  Sen- 
ators which  is  now  before  us  was  in  the  pro- 
cess of  consideration  in  Congress,  and  when 
it  is  further  remembered  that  after  the  pass- 
age of  the  amendment.  Congress  enacted  leg- 
islation so  that  the  amendment  might  be  ap- 
plied to  state  senatorial  primaries,  there 
would  seem  to  be  an  end  to  all  doubt  as  to 
the  power  of  Congress. 

It  is  not  disputable  that  originally  Instruc- 
tions to  representatives  in  state  Legislatures 
by  party  conventions  or  by  other  unofficial 
bodies,  as  to  the  persons  to  be  elected  as 
United  States  Senators  were  resorted  to  as  a 
means  of  indirectly  controlling  that  subject 
and  thus,  in  a  sense,  restricting  the  constitu- 
tional provision  as  to  the  mode  of  electing 
Senators.  The  potentiality  of  instructions 
of  that  character  to  accomplish  that  result  is 
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^amply  shown  by  the  development  of  our  con- 
stitutional institutions  as  regards  the  Elec- 
toral College,  where  it  has  come  to  pass  that 
the  unofficial  nomination  of  party  has  ren- 
dered the  discharge  of  its  duties  by  the  Elec- 
toral College  a  mere  matter  of  form.  That 
in  some  measure  at  least  a  tendency  to  that 
result  came  about  under  the  constitutional 
direction  that  Senators  should  be  elected  by 
the  people  would  appear  not  doubtful.  The- 
situation  on  this  subject  is  illustrated  by  a 
statement  in  a  treatise  by  Haynes  on  Elec- 
tion of  Senators,  1906,  p.  182,  as  follows: 

"Notwithstanding  our  rigid  Constitution's  de- 
cree that  the  senators  from  the  several  statea 
shall  be  elected  by  'the  legislatures  thereof,' 
this  act  of  the  Legislatures  may  be  deprived  of 
nearly  all  of  its  vitality.  The  election  of  Pres- 
ident offers  an  iUustration  of  the  filching  of 
actual  power  away  from  the  electors  in  whom 
it  is  vested  by  law.  When  James  Russell  Low- 
ell, a  Republican  elector  for  Massachusetts  in 
1876,  was  urged  to  exercise  his  independence 
and  vote  for  Tilden,  he  declined,  saying  that, 
'whatever  the  first  intent  of  the  Constitution 
was,  usage  bad  made  the  presidential  electora 
strictly  the  instruments  of  the  party  which 
cbove  them.'  The  Constitution  remains  un- 
changed, yet  presidential  electors  recognize  that 
they  have  been  stripped  of  all  discretion.  It 
appears  that  under  certain  conditions  the  elec- 
tion of  Senators  by  state  Legislatures  has  been 
and  can  be  made  an  equally  perfunctory  affair."^ 

The  growth  of  the  tendency  to  make  the  in- 
direct result  thus  stated  more  effective  evi- 
dently was  the  genesis  of  the  statutory  pri- 
mary to  nominate  Senators.  See  statement 
concerning  an  amendment  to  the  Constitution 
of  Nebraska  on  that  subject  as  early  as  1875, 
in  the  same  treatise  (page  141). 

The  large  number  of  states  which  at  this 
day  have  by  law  established  senatorial  pri- 
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maries  shows  the  develop^ment  of  the  move- 
ment which  originated  so  long  ago  under  the 
circumstances  just  stated.  They  serve  to  in- 
dicate the  tenacity  of  the  conviction  that  the 
relation  of  the  primary  to  the  election  is  so 
intimate  that  the  influence  of  the  former  is 
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largely  determinative  of  the  latter.  I  have 
appended  in  the  margin  a  statement  from  a 
publication  on  the  subject, ^^  showing  how 
well  founded  this  conviction  is  and  how  it 
has  come  to  pass  that  In  some  cases  at  least 
the  result  of  the  primary  has  been  in  sub- 
stance to  render  the  subsequent  election 
merely  perfunctory.  Under  these  conditions 
I  find  It  impossible  to  say  that  the  admitted 
power  of  Congress  to  control  and  regulate  the 
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•election  of  Senators  does  not  embrace,  as  *  ap- 
propriate to  that  power,  the  authority  to  reg- 
ulate the  primary  held  under  state  authority. 
(4)  It  is  true  that  the  plenary  reservation 
in  Congress  of  the  power  to  control  the  states 
in  the  exercise  of  the  authority  to  deal  with 
the  times,  places,  and  manner  of  electing 
Senators  and  Representatives,  as  originally 
•expressed  in  the  Constitution,  caused  mudi 
perturbation  in  the  conventions  of  the  sev- 
•eral  states  which  were  called  upon  to  consid- 
•er  ratification,  resulting  from  the  fear  that 
such  power  to  regulate  might  be  extended  to 
and  embrace  the  regulation  of  the  election  of 
the  members  of  the  state  Legislatures  who 
were  to  exercise  the  power  to  elect  Senators. 
It  is  further  true  that  articles  in  the  Fed- 
eralist and  other  papers  published  at  the 
time  served  to  dispel  the  fear  by  directing 
■attention  to  the  fact  that  the  regulating 
power  of  Congress  only  extended  to  the 
times,  places  and  manner  of  electing  Sen- 
ators and  did  not  include  an  authority,  even 
'by  implication,  to  deal  with  the  election  of 
the  state  Legislatures,  which  was  a  power 
reserved  to  the  states.  But  this  only  served 
to  emphasize  the  distinction  between  the 
state  and  federal  power  and  affords  no 
ground  at  this  late  day  for  saying  that  the 

^  "In  many  Western  and  Southern  states  the  di- 
rect primary  method  has  been  applied  to  the  choice 
-of  United  States  Senators  as  well  as  to  state  ofll- 
cers.t  In  the  Southern  states,  victory  in  such  a 
primary,  on  the  Democratic  side,  is  practically 
-the  equivalent  of  an  election,  as  there  is  but  one 
efTective  party  In  that  section  of  the  country.  The 
-direct  nomination  of  senators  Is  generally  accom- 
•plished  under  voluntary  party  regulations,  as  in 
Alabama,  Arkansas,  South  Carolina,  and  Virginia. 
In  other  cases,  however,  this  method  of  choice  has 
'been  placed  under  legal  protection,  as  in  Florida 
(1901),  Mississippi  (1902),  Louisiana  (1906).  and  Texas 
(1907).  Some  Northern  states  have  also  adopted 
this  method  of  direct  nomination.  Among  Norihern 
states,  Wisconsin  led  the  way  in  1903,  followed 
by  Oregon  in  1904,  Montana  in  1905,  Iowa,  Washing- 
•ton,  Nebraska,  North  Dakota  in  1907,  Illinois,  Kan- 
sas, New  Jersey,  Ohio,  and  Oklahoma  in  190S. 
-«  *  *  In  some  of  the  states,  as  in  Oregon,  can- 
didates for  the  Legislature  are  afforded  an  op- 
portunity to  pledge  themselves  to  vote  for  the  party 
•candidate  receiving  the  highest  vote  In  the  regu- 
lar election.  In  other  cases  a  pledge  is  made  to 
vote  for  the  candidate  receiving  the  highest  num- 
4>er  of  votes  in  the  primary."  {  Merrlam,  Primary 
Elections,  1908,  pp.  83-85. 

t  On  this  general  topic,  see  the  excellent  treatise 
•on  the  Election  of  Senators,  by  George  H.  Haynes 
<1906),  especially  chapter  XI. 

X  Oregon.  1904.  S  13.  In  Washington  the  candidate 
may  pledge  himself  to  vote  for  the  party  choice 
for  United  States  Senator  (1907,  §  31).  This  latter 
48  the  general  rule. 


reserved  state  power  has  absorbed  and  ren- 
ders impossible  of  exerdse  the  authority  of 
Congress  to  regulate  the  federal  power  con- 
iteming  the  election  of  United  States  Sen- 
ators, submitted,  to  the  extent  provided,  to 
the  authority  of  the  states  upon  the  express 
condition  that  such  authority  should  be  sub- 
ordinate to  and  controlled  by  congressional 
regulation. 

Can  any  other  conclusion  be  upheld  except 
upon  the  theory  that  the  phantoms  of  atten- 
uated and  unfounded  doubts  concerning  the 
meaning  of  the  Ck>nstitution,  which  have  long 
perished,  may  now  be  revived  for  the  purpose 
of  depriving  Congress  of  the  right  to  exert  a 
power  essential  to  Its  existence,  and  this  in 
the  face  of  the  fact  that  the  only  basis  for 

the  doubts  which  arose  in  *the  beginning  (the 
election  of  Senators  by  the  state  Legisla- 
tures) has  been  completely  removed  by  the 
Sev^iteenth  Amendment? 

I  do  not  stop  to  refer  to  the  state  cases  con- 
cerning the  distincticm  between  state  legis- 
lative power  to  deal  with  elections  and  its 
authority  to  control  primaries,  as  I  cannot 
discover  the  slightest  ground  upon  which 
they  could  be  apposite,  since  here  an  inherent 
federal  right  and  the  provision  of  the  Consti- 
tution in  dealing  with  it  are  the  subjects  for 
consideration. 

Moreover,  in  passing,  I  observe  that  as  this 
case  concerns  a  state  primary  law  imposing 
obligatory  results,  and  the  act  of  Congress 
dealing  with  the  same,  it  is  obvious  that  the 
effect  of  individual  action  Is  wholly  beside 
the  Issue. 

The  consequence  to  result  from  a  denial 
to  Congress  of  the  right  to  regulate  is  so 
aptly  Illustrated  by  the  case  in  hand  that  in 
leaving  the  question  I  refer  to  it  Thus,  it  is 
stated,  and  not  denied,  that  in  the  state  pri- 
mary in  question,  one  of  the  candidates,  as 
permitted  by  the  state  law,  propounded  him- 
self at  the  primary  election  as  the  candidate 
for  the  nomination  for  Senator  of  both  the 
Republican  and  the  Democratic  parties.  If 
the  candidacy  had  been  successful  as  to  both, 
the  subsequent  election  would  have  been  re- 
duced to  the  merest  form. 

In  view,  then,  of  the  plain  text  of  the  Con- 
stitution, of  the  power  exerted  under  it  from 
the  beginning,  of  the  action  of  Congress  in 
its  legislation,  and  of  the  amendment  to  the 
Constitution,  as  well  as  of  the  legislative 
action  of  substantially  the  larger  portion  iHt 
the  states,  I  can  see  no  reason  for  now  de- 
nying the  power  of  C<mgress  to  regulate  a 
subject  which  from  its  very  nature  inheres 
in  and  is  concerned  with  the  election  of  Sen- 
ators of  the  United  States,  as  provided  by  the 
Constitution. 

The  indictment  remains  to  be  considered. 
It  contained  six  counts.  'For  the  moment,  it 

•2T0 

suffices  to  say  that  the  *flrst  four  all  dealt 
with  a  common  subject,  that  is,  a  conspiracy 
between  Newberry  and  others  named  to  cod* 
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tribute  and  expend,  for  the  purposes  of  the 
state  primary  and  general  election,  more 
money  than  allowed  by  the  Corrupt  Practices 
Act  The  fifth  count  charged  a  conspiracy 
on  the  part  of  the  defendants  to  commit  a 
great  number,  to  wit,  1,000,  offenses  against 
the  United  States,  eadi  to  consist  of  giving 
money  and  things  of  value  to  a  person  to  vote 
for  Newberry  at  said  election,  and  a  great 
number,  to  wit,  1,000,  other  offenses  against 
the  United  States,  each  to  consist  of  giving 
money  and  things  of  value  to  a  person  to 
withhold  his  vote  from  Henry  Ford  at  said 
general  election.  The  sixth  count  charged  a 
conspiracy  to  defraud  by  use  of  the  mails. 

At  the  trial  before  the  submission  of  the 
case  to  the  Jury,  the  court  put  the  fifth  count 
entirely  out  of  the  case  by  Instructing  the 
Jury  to  disregard  it,  as  there  was  no  evidence 
whatever  to  sustain  it.  The  bribery  charge, 
therefore,  disappeared.  The  second,  third 
and  fourth  counts,  dealing,  as  I  have  said, 
with  one  general  subject,  were  found  by  the 
court  to  be  all  in  substance  contained  in  the 
first  count  They  were  therefore,  by  direc- 
tion of  the  court,  either  eliminated  or  con- 
solidated with  the  first  count.  Thus,  as  con- 
tained In  that  count  the  matters  charged  in 
the  first  four  counts  were  submitted  to  the 
Jury,  as  was  also  the  sixth  count;  but  the 
latter  we  need  not  further  consider,  as  upon 
it  there  was  a  verdict  of  not  guilty. 

The  case  therefore  reduces  itself  solely  to 
the  matters  covered  In  the  first  count.  That 
count  charged  a  conspiracy  on  the  part  of 
the  defendants,  135  In  number,  including 
Newberry,  to  commit  an  offense  against  the 
United  States,  that  Is,  the  offense  on  the 
part  of  Newberry  of  violating  the  Corrupt 
Practices  Act  by  giving,  contributing,  expend- 
ing and  using  and  by  causing  to  be  given, 
contributed,  expended  and  used,  In  procuring 

•an 
^his  nomination  and  election  as  sudi  Senator 
at  said  primary  and  general  elections,  a  sum 
tn  excess  of  the  amount  which  he  might  law- 
fully give,  contribute,  expend  or  use,  and 
cause  to  be  given,  contributed,  expended  or 
used  for  such  purpose  under  the  laws  of 
Michigan,  and  In  excess  of  $10,000,  to  wit, 
the  sum  of  $100,000 ;  and  on  the  part  of  the 
other  defendants  of  aiding,  counseling.  Induc- 
ing, and  procuring  Newberry  as  such  candi- 
date to  give,  contribute,  expend  and  use,  or 
cause  to  be  given,  contributed,  expended  or 
used  said  large  and  excessive  sum,  In  order 
to  procure  his  nomination  and  election. 

Conspiracy  to  contribute  and  expend  in  ex- 
cess of  the  amount  permitted  by  the  statute 
was,  then,  the  sole  Issue,  wholly  disassociated 
from  and  disconnected  with  any  corrupt  or 
wrongful  use  of  the  amount  charged  to  have 
been  Illegally  contributed  and  expended.  As 
putting  out  of  view  the  constitutional  ques- 
tion already  considered,  the  errors  assigned 
are  based  solely  upon  asserted  misconstruc- 
tions of  the  statute  by  the  court  in  its  charge 
to  the  Jury,  we  bring  the  statute  at  once  into 


view.  It  provides,  so  far  as  relevant  to  the 
case  before  us: 

••No  candidate  for  •  •  •  Senator  of  the 
United  States  shall  give,  contribute,  expend, 
use,  or  promise,  or  cause  to  be  given,  contribut- 
ed, expended,  used,  or  promised,  in  procuring 
his  nomination  and  election,  any  sum,  in  tbe 
aggregate,  in  excess  of  the  amount  which  he 
may  lawfully  give,  contribute,  expend,  or  prom- 
ise under  the  laws  of  the  state  in  which  he  re- 
sides: ProTided,  that  ^  ^  ^  no  candidate 
for  United  States  Senator  shall  give,  contribute, 
expend,  use,  or  promise  any  sum,  in  the  aggre- 
gate, exceeding  ten  thousand  dollars  in  any 
campaign    for    his    nomination    and    election. 

Coming  to  deal  with  the  statute,  the  court, 
after  pointing  out  in  the  most  explicit  terms 
that  the  limitation  on  the  amount  which 
might  be  lawfully  contributed  and  expended 
or  caused  to  be  contributed  and  expended  in 
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^the  case  at  hand  was  $3,750  (that  being  the 
limitation  Imposed  by  the  laws  of  Michigan 
adopted  by  the  statute  of  the  United  States 
Just  quoted),  then  proceeded,  over  objections 
duly  reserved,  to  instruct  as  to  the  signifi- 
cance of  the  statute.  Involved  in  the  prohibi- 
tions (a)  against  giving,  contributing,  expend- 
ing, or  using,  and  (b)  against  causing  to  be 
given,  contributed,  expended,  or  used,  money 
in  excess  of  that  permitted  by  the  statute, 
saying  on  these  subjects  as  follows: 

(a)  "It  is  important,  therefore,  that  you 
should  understand  the  meaning  of  the  language 
employed  in  this  Corrupt  Practices  Act,  and 
that  you  should  understand  and  comprehend  the 
effect  and  scope  of  the  act,  and  the  meaning  of 
the  language  there  employed,  and  the  effect 
and  scope  aud  extent  of  the  prohibition  against 
the  expenditure  and  use  of  money  therein  con- 
tained. 

"The  words  'give,  contribute,  expend  or  use,*^ 
as  employed  in  this  statute  have  their  usual 
and  ordinary  significance,  and  mean  furnish, 
pay  out,  disburse,  employ,  or  make  use  of.  Tbe 
term  'to  cause  to  be  expended,  or  used,*  as  it 
is  employed  in  this  statute,  means  to  occasion, 
to  effect,  to  bring  about,  to  produce  the  expen- 
diture and  use  of  the  money. 

••The  prohibition  contained  in  this  statute 
against  the  expenditure  and  use  of  money  by 
the  candidate  is  not  limited  or  confined  to  the 
expenditure  and  use  of  his  own  money.  The 
prohibition  is  directed  against  the  use  and  ex- 
penditure of  excessive  sums  of  money  by  the 
candidate  from  whatever  source  or  from  whom- 
soever those  moneys  may  be  derived.*' 

(b)  ••The  phrase  which  constitutes  the  pro- 
hibition against  the  candidate  •causing  to  be 
given,  contributed,  expended  or  used  excessive 
sums  of  money,*  is  not  limited  and  not  con- 
fined to  expenditures  and  use  of  money  made 
directly  and  personally  by  himself.  This  pro- 
hibition extends  to  the  expenditure  and  use  of 
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excessive  sums  of  ^money  in  which  the  candi- 
date actively  participates,  or  assists,  or  advises,, 
or  directs,  or  induces,  or  procures.  The  prohi- 
bition extends  not  only  to  the  expenditure  and 
use  of  excessive  sums  of  money  by  the  candi- 
date directly  and  personally,  but  to  such  use 


480 


41  SUPREME  COURT  REPORTER 


(Oct  Term, 


and  expenditure  through  his  air^ncy,  or  procure- 
ment or  assistance. 

'*To  constitute  a  violation  of  this  statute 
knowledge  of  the  expenditure  and  use  of  ex- 
cessive sums  of  money  on  the  part  of  the  candi- 
date is  not  sufficient;  neither  is  it  sufficient  to 
constitute  a  violation  of  this  statute  that  the 
candidate  merely  acquiesces  in  such  expendi- 
tures and  use.  But  it  is  sufficient  to  constitute 
a  violation  of  this  statute  if  the  candidate  ac- 
tively participates  in  doing  the  things  which 
occasion  such  expenditures  and  use  of  money 
and  so  actively  participates  with  knowledge 
that  the  money  is  being  expended  and  used.*' 

Having  thus  fixed  the  meaning  of  the  pro- 
hibitions of  the  statute,  the  court  came  to 
apply  them  as  thus  defined  to  the  particular 
case  before  it,  saying: 

(c)  "To  apply  these  rules  to  this  case:  If 
you  are  satisfied  from  the  evidence  that  the  de- 
fendant, Truman  H.  Newberry  at  or  about  the 
time  that  he  became  a  candidate  for  United 
States  Senator  was  Informed  and  knew  that 
his  campaign  for  the  nomination  and  election 
would  require  the  expenditure  and  use  of  more 
money  than  is  permitted  by  law  and  with  such 
knowledge  became  a  candidate,  and  thereafter 
by  advice,  by  conduct,  by  his  acts,  by  his  direc- 
tion, by  his  counsel,  or  by  his  procurement  he 
actively  participated  and  took  part  in  the  ex- 
penditure and  use  of  an  excessive  sum  of  mon- 
ey, of  an  unlawful  sum  of  money,  you  vrill  be 
warranted  in  finding  that  he  did  violate  this 
statute  known  as  the  Corrupt  Practices  Act." 

Whether  the  instructions  marked  (a)  and 
<b).  If  unexplained,  were.  In  view  of  the  am- 
biguity lurking  in  many  of  the  expressions 
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used  therein,  prejudicially  ♦erroneous,  I  do 
not  think  necessary  to  consider,  since  I  see 
no  escape  from  the  conclusion  that  the  in- 
struction marked  (c),  which  made  application 
of  the  view  of  the  statute  stated  in  the  previ- 
ous passages  (a)  and  (b),  wei^e  in  clear  conflict 
with  the  text  of  the  statute  and  were  neces- 
sarily of  a  seriously  prejudicial  nature,  since 
in  substance  they  announced  the  doctrine 
that,  under  the  statute,  although  a  candidate 
for  the  office  of  Senator  might  not  have  con- 
tributed a  cent  to  the  campaign  or  caused 
others  to  do  so,  he  nevertheless  was  guilty  If 
he  became  a  candidate  or  continued  as  such 
after  acquiring  knowledge  that  more  than 
$3,750  had  been  contributed  and  was  being 
expended  In  the  campaign.  The  error  in  the 
instruction  plainly  resulted  from  a  failure  to 
distinguish  between  the  subject  with  which 
the  statute  dealt — contributions  and  expendi- 
tures made  or  caused  to  be  made  by  the  can- 
didate— and  campaign  contributions  and  ex- 
penditures not  so  made  or  caused  to  be  made, 
and  therefore  not  within  the  statute. 

There  can  be  no  doubt  when  the  limitations 
as  to  expenditure  which  the  statute  Imposed 
are  considered  in  the  light  of  Its  context  and 
its  genesis,  that  Its  prohibitions  on  that  sub- 
ject were  intended,  not  to  restrict  the  right 
of  the  citizen  to  contribute  to  a  campaign, 
tot  to  prohibit  the  candidate  from  contribut- 


ing and  expending  or  causing  to  be  contrib- 
uted and  expended*  to  secure  his  nomination 
and  election  a  larger  amount  than  the  sum 
limited  as  provided  in  the  statute.  To  treat 
the  candidacy,  as  did  the  charge  of  the  court, 
as  being  necessarily  the  cause,  without  more, 
of  the  contribution  of  the  citizen  to  the  cam- 
paign, was  therefore  to  confound  things 
which  were  wholly  different,  to  the  frustra- 
tion of  the  very  object  and  purpose  of  the 
statute.  To  Illustrate:  Under  the  Instructloii 
given,  in  every  case  where  to  the  knowledge 
of  the  candidate  a  sum  in  excess  of  the 
amount  limited  by  the  statute  was  contrU>- 
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uted  by  citizens  to  the  "^campaign,  the  candi- 
date. If  he  failed  to  withdraw,  would  be  sub- 
ject to  criminal  prosecution  and  punishment. 
So  also,  contributions  by  citizens  to  the  ex- 
penses of  the  campaign,  if  only  knowledge 
could  be  brought  home  to  them  that  the  ag- 
gregate of  such  contributions  would  exceed 
the  limit  of  the  statute,  would  bring  them,  as 
illustrated  by  this  case,  within  the  coo^iiacy 
statute  and  accordingly  subject  to  prosecu- 
tion. Under  this  view  the  greater  the  public 
service,  and  the  higher  the  character,  of  the 
candidate,  giving  rise  to  a  corresqpondingly 
complete  and  self-sacrificing  support  by  the 
electorate  to  his  candidacy,  the  more  inevi- 
tably would  criminality  and  Infamous  punish- 
ment result  both  to  the  candidate  and  to  the 
citizen  who  contributed. 

As  it  follows  from  the  considerations  which 
I  have  stated  that  the  judgment  below  was, 
in  my  opinion,  clearly  wrong  and  therefore 
should  be  reversed,  It  Is  not  necessary  that  I 
should  go  further  and  point  out  how  cogently 
under  the  case  presented  the  Illustrations 
just  previously  made  apply  to  It  For  the 
reasons  stated,  although  I  dissent  from  the 
ruling  of  the  court  as  to  the  unconstitutional- 
ity of  the  act  of  Congress,  I  nevertheless 
think  its  judgment  of  reversal  should  be 
adopted,  qualified,  however*  so  as  to  reserve 
the  right  to  a  new  trial. 

Mr.  Justice  PITNEY,  concurring  In  part. 

I  concur  In  the  judgment  reversing  the 
conviction  of  plaintiffs  in  error,  but  upon 
grounds  fundamentally  different  from  those 
adopted  by  the  majority:  my  view  being  that 
there  is  no  constitutional  infirmity  in  the  act 
of  Congress  that  underlies  the  indictment, 
but  that  there  was  an  error  in  the  submis- 
sion of  the  case  to  the  jury  that  calls  for  a 
new  trial. 

The  constitutional  question  is  so  impor- 
tant that  it  deserves  treatment  at  length. 
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•The  federal  Corrupt  Practices  Act  (Act  of 
June  25,  1910,  c  302,  36  Stat  822,  amoided 
by  Act  of  August  19,  1911,  c.  33,  37  Stat.  25, 
28)  limits  the  amount  of  money  that  may  be 
given,  contributed,  expended,  used,  or  prom- 
ised, or  caused  to  be  given,  contributed,  ex- 
pended, used,  or  promised  by  a  candidate  for 
Representative  in  Congress  or  for  Senator  of 
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the  United  States  in  procuring  his  nomina- 
tion and  election,  to  a  sum  not  In  excess  of 
the  amount  he  may  lawfully  give,  contribute, 
expend,  or  promise  under  the  laws  of  the 
state  of  his  residence,  with  a  proviso  that 
in  the  case  of  a  candidate  for  Representative 
the  amount  shall  not  exceed  $5,000,  and  In 
the  case  of  a  candidate  for  Senator  shall  not 
exceed  $10,000,  In  any  campaign  for  nomina- 
tion and  election ;  and  a  further  proviso  that 
any  assessment,  fee,  or  charge  made  or  lev- 
ied upon  candidates  by  the  laws  of  the  state, 
or  moneys  exi>ended  for  the  candidate's  nec- 
essary personal  expenses  for  travel  and  sub- 
sistence, stationery  and  postage,  writing  or 
printing  (other  than  in  newspapers),  and  dis- 
tributing letters,  circulars,  and  posters,  and 
for  telegraph  and  telephone  service,  shall  not 
be  regarded  as  an  exi;>endlture  or  considered 
as  a  part  of  the  sum  fixed  as  the  limit  of  ex- 
pense. Section  10  of  the  act  (36  Stat.  824), 
renumbered  as  section  11  by  the  amendment 
(37  Stat  26;  Gomp.  St  t  198),  prescribes 
fine  or  imprisonment  for  a  willful  violation 
of  any  of  Its  provisions.  The  act  and 
amendment  were  passed  before  the  adoption 
of  the  Seventeenth  Amendment,  providing 
for  the  election  of  Senators  by  direct  vote  of 
the  people  (declared  adopted  May  31,  1913 — 
88  Stat  2049) ;  but  it  is  clear— Indeed  undis- 
puted— ^that,  for  present  purposes,  they  are 
to  receive  the  same  construction  and  effect 
as  if  enacted  after  adoption  of  the  amend- 
ment 

The  present  case  arose  out  of  a  campaign 
for  nomination  and  election  of  a  Senator  in 
the  state  of  Michigan,  where  a  statute  (Act 
No.  109,  11,  Mich.  Pub.  Acts  1913)  limits  the 
amount  of  money  that  may  be  paid,  and  of 
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^expenses  that  may  be  authorized  or  incurred 
by  or  on  behalf  of  any  candidate  to  be  paid 
by  him  in  order  to  secure  his  nomination  to 
any  public  office  In  the  state,  to  25  per  cen- 
tum of  one  year's  salary  of  the  office,  and 
imposes  a  similar  limit  upon  expenditures 
by  or  on  behalf  of  any  candidate  who  has 
received  the  nomination.  By  section  19  of 
the  same  statute  "public  office"  Is  made  to 
apply  to  any  national  office  filled  by  the  vot- 
ers of  the  state,  as  well  as  to  the  office  of 
presidential  elector  and  United  States  Sena- 
tor. The  acts  of  Congress,  In  connection 
with  the  statute  of  the  state,  limit  the 
amount  that  a  candidate  for  Senator  of  the 
United  States  may  give,  contribute,  expend, 
use,  or  promise,  or  cause  to  be  given,  contrib- 
uted, expended,  used,  or  promised,  in  pro- 
curing his  nomination  and  election,  to  $.^,750 
in  the  aggregate,  aside  from  those  expendi- 
tures that  are  specifically  permitted  without 
limit 

PlaintHTs  in  error  were  indicted  and  con- 
victed in  the  United  States  District  CJourt 
for  a  conspiracy  (section  37,  Criminal  Code) 
to  commit  an  offense  against  the  United 
States,  to  wit  the  offense,  on  the  part  of 
Tmman   H.   Newberry,  of  willfully  vlolat- 

41  Sup.Or.— 31 


Ing  the  acts  of  Congress  above  referred  to 
by  giving,  contributing,  expending,  and  us- 
ing, and  by  causing  to  be  given,  contributed, 
expended,  and  used,  in  procuring  his  nomi- 
nation and  election  as  Senator  of  the  United 
States  at  the  primary  and  general  elections 
in  the  year  1918,  a  sum  in  excess  of  the 
amount  thus  limited,  to  wit  the  sum  of 
$100,000,  and  on  the  part  of  the  other  defend- 
ants of  aiding,  counseling,  inducing,  and  pro* 
curing  (section  332,  Criminal  Code;  Comp« 
St  t  10506)  said  Truman  H.  Newberry  so  to 
give,  contribute,  expend,  and  use,  and  cause 
to  be  given,  contributed,  expended,  and  used 
said  large  sums  of  money  in  excess  of  the 
amounts  permitted,  etc.;  no  part  of  which 
money  was  to  be  expended  for  any  of  the 
purposes  specifically  permitted  without  lim- 
it;   numerous   overt  acts    being  alleged    to 
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have  been  done  by  one  ^or  more  partis  de- 
fendant to  effect  the  object  of  the  conspiracy. 

The  averments  of  the  indictment  and  the 
evidence  at  the  trial  related  especially  to  ex- 
penditures contemplated  to  be  made,  and  in 
fact  made,  to  bring  about  Mr.  Newberry's 
s^ectlon  at  a  nominating  or  primary  elec- 
tion held  in  August,  1918,  with  only  minor 
expenditures  made  after  that  date  and  in 
contemplation  of  the  general  election  which 
was  held  in  the  following  November.  The 
case  is  brought  to  this  court  by  direct  writ 
of  error,  upon  the  fundamental  contention 
that  the  acts  of  Ck)ngress,  in  so  far  as  they 
assume  to  regulate  primary  elections  and 
limit  the  expenditures  of  money  that  may  be 
made  or  caused  to  be  made  by  a  candidate 
therein,  are  In  excess  of  the  power  conferred 
upon  Congress  to  regulate  the  "manner  of 
holding  elections  for  Senators  and  Repre- 
sentatives'* by  section  4  of  article  I  of  the 
Constitution  of  the  United  States.  This 
question  was  raised,  but  not  decided,  in 
United  States  v.  Gradwell,  243  U.  S.  476, 
487,  488,  37  Sup.  Ct  407,  61  L.  Ed.  857;  Blair 
V.  United  States,  250  U.  S.  273,  278,  279,  39 
Sup.  Ct.  495,  63  L.  Ed.  1187. 

For  reasons  to  be  stated  below,  I  consider 
is  erroneous  to  treat  the  question  as  depend- 
ent upon  the  words  of  the  cited  section  alone. 
I  will,  however,  first  deal  with  that  section, 
viewing  It  in  connection  with  other  provi- 
sions immediately  associated  with  it  and 
here  quoted: 

"Article  I.  Section  1.  All  legislative  Powers 
herein  granted  shall  be  vested  in  a  Congress  of 
the  United  States,  which  shall  consist  of  a  Sen- 
ate and  House  of  Representatives. 

"Section  2.  The  House  of  Representatives 
shall  be  composed  of  Members  chosen  every 
second  Year  by  the  People  of  the  several  States, 
and  the  Electors  in  each  State  shall  have  the 
Qualifications  requisite  for  Electors  of  the 
most  numerous  Branch  of  the  State  Legislature. 

^(Section  3  is  superseded  by  the  Seventeenth 
Amendment,  which  provides:) 

'^Article  XVII.  The  Senate  of  the  United 
States  shall  be  composed  of  two  Senators  ttouk 
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Mfih   State,    elected   bj   the    people    thereof, 
•    •    •    The  electore  in  each  State  ■heU  haTel 
the  qualifications  reqoiaite  for  electora  of  the| 
most  namerons  branch  of  the  State  legisla- 
tures.   •    •    •" 

''Section  4.  The  Times,  Places  and  Manner 
of  holding  Elections  for  Senators  and  Repre- 
sentatiyes,  shall  be  prescribed  in  eadi  State  by 
the  Legislature  thereof;  but  the  Congress  may 
at  any  time  by  Law  make  or  alter  such  Regu- 
lations, except  as  to  the  Places  of  chusing  Sen- 
ators.   •    •    • 

"Section  5.  Each  House  shall  be  the  Judge 
of  the  Elections,  Returns,  and  Qualifications  of 
ita  own  Members.    •    •    • »» 

It  is  contended  that  Congress  has  no  pow- 
er to  regulate  the  amount  of  money  that  may 
be  expended  by  a  candidate  to  secure  his 
being  named  in  the  primary  election;  that 
the  power  "to  regulate  the  manner  of  hold- 
ing elections,"  etc,  relates  solely  to  the  gen- 
eral elections  where  Senators  or  Representa- 
tives are  finally  chosen.  Why  should  "the 
manner  of  holding  elections"  be  so  narrowly 
construed?  An  election  is  the  choosing  of  a 
person  by  vote  to  fill  a  public  oflSce.  In  the 
nature  of  things  it  is  a  complex  process,  In- 
folTlng  some  examination  of  the  qualifica- 
tions of  those  from  whom  the  choice  is  to 
be  made  and  of  those  by  whom  it  is  to  be 
made;  some  opportunity  for  the  electors  to 
consider  and  canvass  the  claims  of  the  eligi- 
bles;  and  some  method  of  narrowing  the 
choice  by  eliminating  candidates  until  one 
finally  secures  a  majority,  or  at  least  a  plu- 
rality, of  the  votes.  For  the  process  of  elim- 
ination, instead  of  tentative  elections  par- 
ticipated in  by  all  the  electors,  nominations 
by  parties  or  groups  of  citizens  have  obtain- 
ed in  the  United  States  from  an  early  peri- 
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od.  Latterly  the  proctisses  of  nomina^tion 
have  been  regulated  by  law  in  many  of  the 
states,  through  the  establishment  of  official 
primary  elections.  But  in  the  essential 
sense,  a  sense  that  fairly  comporta  with  the 
object  and  purpose  of  a  Constitution  such 
as  ours,  which  deals  In  broad  outline  with 
matters  of  substance  and  is  remarkable  for 
succinct  and  pithy  modes  of  expression,  all 
of  the  various  processes  above  indicated  fall 
fairly  within  the  definition  of  "the  manner 
of  holding  elections."  This  is  not  giving  to 
the  word  "elections"  a  significance  different 
from  that  which  it  bore  when  the  Constitu- 
tion was  adopted,  but  is  simply  recognizing 
a  content  that  of  necessity  always  inhered 
in  it.  The  nature  of  that  instrument  re- 
quired, as  Chief  Justice  Marshall  pointed  out 
in  McCuIloch  v.  Maryland,  4  Wheat.  316,  407 
(4  L.  Ed.  570) : 

"That  only  its  great  outlines  should  be  marlc- 
ed,  its  important  objects  designated,  and  the 
minor  Ingredients  which  compose  those  objecta 
be  deduced  from  the  nature  of  tjie  objecta  them- 
selves." 

It  is  said  that  section  4  of  article  I  does 
not  confer  a  general  power  to  regulate  eleo- 


tioos,  but  only  to  regulate  'tbe  manner  of 
holding^  them.  But  this  can  mean  nothing 
less  than  the  entire  mode  of  procedure — the 
essence,  not  merely  the  form,  of  conducting 
the  elections.  The  only  specific  grant  of 
power  over  the  subject  contained  in  the  Con- 
stitution is  contained  In  tliat  section;  and 
the  power  Is  conferred  primarily  upon  the 
Legislatures  of  the  several  states,  but  sub- 
ject to  revision  and  modification  by  Congress. 
If  the  preliminary  processes  of  such  an  elec^ 
tion  are  to  be  treated  as  something:  so  sepa- 
rate from  the  final  diolce  tliat  they  are  not 
within  the  power  of  Congress  under  this  pro- 
vision, they  are  for  the  same  rea8<m  not  with 
within  the  power  of  the  states,  and.  If  there 
is  no  other  grant  of  power,  they  must  per- 
force remain  wholly  unregulated.  For  if 
this  section  of  the  Constitution  is  to  be 
strictly  construed  with  respect  to  the  power 
granted  to  Congress  thereunder,  it  must  be 
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construed  with  equal  *  strictness  with  respect 
to  the  power  conferred  upon  the  states;  if 
the  authority  to  regulate  the  "manner  of 
holding  elections"  does  not  carry  with  it  ex 
vi  termini  authority  to  regulate  the  prelim- 
inary election  held  for  the  purpose  of  pro- 
posing candidates,  then  the  states  can  no 
more  exercise  authority  over  this  than  Con- 
gress can;  much  less  an  authority  exdusive 
of  that  of  Congress.  For  the  election  of 
Senators  and  Representatives  in  Congress  is 
a  federal  function;  whatever  the  states  do 
in  the  matter  they  do  under  authority  de- 
rived from  the  Constitution  of  the  United 
States.  l%e  reservation  contained  in  the 
Tenth  Amendment  cannot  properly  operate 
upon  this  subject  in  favor  of  the  state  gov- 
ernments; they  could  not  reserve  power 
over  a  matter  that  had  no  previous  exist- 
ence; hence  if  the  power  was  not  delegated 
to  the  United  States  it  must  be  deemed  to 
have  been  reserved  to  the  people,  and  would 
require  a  constitutional  amendment  to  bring 
it  into  play— a  deplorable  result  of  strict 
construction. 

But  if  I  am  wrong  in  this,  and  the  power 
to  regulate  primary  elections  could  be  deem- 
ed to  have  been  reserved  by  the  states  to  the 
exclusion  of  Congress,  the  result  would  be 
to  leave  the  general  government  destitute 
of  the  means  to  insure  its  own  preservation 
without  governmental  aid  from  the  states, 
which  they  might  either  grant  or  withhold 
according  to  their  own  will.  This  would 
render  the  government  of  the  United  States 
something  less  than  supreme  in  the  exercise 
of  ita  own  appropriate  powers;  a  doctrine 
supposed  to  have  been  laid  at  rest  forever 
by  the  decisions  of  this  court  in  McCulloch 
V.  Maryland,  4  Wheat.  316,  405  et  seq.,  4  L^ 
Ed.  679,  Cohens  v.  Virginia,  6  Wheat  264. 
381,  387,  414,  5  L.  Ed.  257;  and  many  other 
decisions  in  the  time  of  Chief  Justice  Mar- 
shall and  since. 

But  why  should  the  primary  election  (oi 
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nominating  conyention)  and  the  final  Sec- 
tion be  treated  as  things  so  separate  and 
aiMirt  as  not  to  be  both  included  in  section  4 

of  ^article  I?  The  former  has  no  reason  for 
existence,  no  function  to  perform,  except  as 
a  preparation  for  the  latter;  and  the  latter 
has  been  found  by  experience  in  many  states 
impossible  of  orderly  and  successful  accomp- 
lishment without  the  former. 

Why  should  this  provision  of  the  Constitu- 
tion— so  vital  to  the  very  structure  of  the 
government — ^be  so  narrowly  construed?  It 
is  said  primaries  were  unknown  when  the 
Constitution  was  adopted.  So  were  the 
steam  railway  and  the  electric  telegraph. 
But  the  authority  of  Congress  to  regulate 
commerce  among  the  several  states  was  ex- 
tended over  these  instrumentalities,  because 
it  was  recognized  that  the  manner  of  con- 
ducting the  commerce  was  not  essential. 
And  this  court  was  prompt  to  recognize  that 
a  transportation  of  merchandise,  incidental- 
ly interrupted  for  a  temporary  purpose,  or 
proceeding  under  successive  bills  of  lading 
or  means  of  transport,  some  operating  whol- 
ly intrastate,  was  none  the  less  interstate 
conuneroe,  if  such  commerce  was  the  prac- 
tical and  essential  result  of  all  that  was 
done.  The  Daniel  Ball,  10  Wall.  557,  565, 
19  Lu  Ed.  099;  Southern  Padflc  Terminal  Co. 
▼.  Interstate  Com.  Comm.,  219  U.  S.  496,  526, 
627,  31  Sup.  Ct  288,  55  L.  Ed.  283 ;  Ohio  R 
B.  Comm.  ▼.  Worthington,  225  U.  S.  101,  108, 
110,  32  Sup.  Ct  635,  56  L.  Ed.  1004;  United 
States  V.  Union  Stock  Yard,  226  U.  S.  286, 
804,  33  Sup.  Ct.  83,  57  L.  Ed.  226 ;  Texas  & 
N.  O.  B.  B.  Co.  ▼.  Sabine  Tram  Co.,  227  U. 
S.  Ill,  124,  33  Sup.  Ct.  229,  57  L.  Ed.  442. 

Why  is  it  more  difficult  to  recognize  the 
Integral  relation  of  the  several  steps  in  the 
process  of  election? 

Congress,  by  the  so-called  Ehiforcement 
Act  of  May  31,  1870  (chapter  114,  f  20,  16 
Stsit  140,  145),  and  the  supplement  approved 
February  28,  1871  (chapter  99,  ff  1,  2,  3,  4, 
16  Stat  433,  434),  prescribed  a  variety  of  reg- 
ulaticms  relating  to  elections  of  members  of 
the  House  of  Representatives,  including  pro- 
visions for  safeguarding  the  registration  of 
voters.  These  were  carried  into  the  Revis- 
ed Statutes  as  sections  2011,  2016,  2021,  2022, 
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5522.  They  were  attacked  *as  unconstitu- 
tional in  Et  parte  Siebold,  100  U.  S.  371,  25 
L.  Ed.  717,  and  were  sustained  as  an  exer- 
tion of  the  authority  of  Congress  to  pass 
laws  for  regulating  and  superintending  such 
elections  and  for  securing  their  purity — 
without  suggestion  that  the  registration  of 
voters  was  not,  for  practical  purposes,  a  part 
of  the  election  itself  and  subject  to  regula- 
tion as  such.  Yet,  in  point  of  causation, 
identification  of  voters  is  related  to  the  elec- 
tion no  more  closely  than  is  the  naming  of 
candidates. 

It  is  said  that  if  "the  manner  of  holding 
elections"  had  been  understood  in  a  sense 


to  include  the  nominating  procedure,  ratifi- 
cation of  the  Constitution  by  the  state  con- 
ventions could  not  have  been  secured.  I  do 
not  see  how  this  can  be  confidently  asserted, 
in  view  of  the  fact  that,  by  the  very  hypothe- 
sis, the  conventions  ratified  a  specific  provi- 
sion for  regulating  the  only  manner  of  hold- 
ing elections  with  which  they  were  familiar— 
dealt  with  the  entire  subject  without  limita- 
tion. Mr.  Justice  Story,  in  rehearsing  the 
objections,  and  the  reasoning  by  which  they 
were  met,  with  citations  from  the  debates 
and  from  the  Federalist,  refers  to  no  objec- 
tion that  would  be  m<»'e  cogent,  supposing  the 
regulation  were  extended  tp  nominating  pro- 
cedure, than  it  would  be  if  the  regulation 
were  confined  to  the  ultimate  election.  Story, 
Const,  tl  814-827.  The  sufficient  answer 
to  all  objections  was  found  in  Hamilton's 
"plain  proposition,  that  every  government 
ought  to  contain  in  itself  the  means  of  its 
own  preservation."     Federalist,  No.  59. 

What  was  said,  in  No.  60  of  the  Federalist, 
about  the  authority  of  the  national  govern- 
ment being  restricted  to  the  regulation  of 
the  times,  the  places,  and  the  manner  of 
elections,  was  in  answer  to  a  criticism  that 
the  national  power  over  the  subject  **might 
be  employed  in  such  a  manner  as  to  promote 
the  election  of  some  favorite  dass  of  men  in 
exclusion  of  others*"  as  by  discriminating 
"between  the  different  departments  of  indus- 


try, or  between  ^the  different  kinds  of  prop- 
erty, or  between  the  different  degrees  of  prop- 
erty," or  by  a  leaning  "In  favor  of  the  landed 
interest,  or  the  moneyed  interest,  or  the 
mercantile  interest,  or  the  manufacturing 
interest,**  and  it  was  to  support  his  conten- 
tion that  there  was  "no  method  of  securing 
to  the  rich  the  preference  apprehended,  but 
by  prescribing  qualifications  of  property  ei- 
ther for  those  who  may  elect,  or  be  elected," 
which  formed  no  part  of  the  power  to  be  con- 
ferred upon  the  national  government,  that 
Hamilton  proceeded  to  say  that  its  authority 
would  be  "expressly  restricted  to  the  regula- 
tion of  the  times,  the  places,  and  the  manner 
of  elections.**  This  authority  would  be  as 
much  restricted,  in  the  sense  there  intended, 
if  "the  manner  of  elections"  were  construed 
to  include  all  the  processes  of  election  from 
first  to  last  The  restriction  arose  from  the 
express  qualifications  prescribed  for  members 
of  House  and  Senate,  and  for  those  who  were 
to  choose  them,  subject  to  which  all  regula- 
tion of  preliminary,  as  well  as  of  final,  steps 
in  the  election  necessarily  would  have  to 
proceed. 

In  support  of  a  narrow  construction  of 
the  power  of  Congress  to  regulate  "the  man- 
ner of  elections"  of  its  membership,  it  is  said 
there  is  a  check  against  corruption  and  kin- 
dred evils  affecting  the  nominating  procedure, 
in  the  authority  of  each  house  to  judge  of  the 
elections,  returns,  and  qualifications  of  its 
own  membera ;  the  suggestion  being  that  if-» 
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to  take  a  clear  case — it  appeared  that  one 
chosen  to  the  Senate  had  secured  his  election 
through  bribery  and  corruption  at  the  nom- 
inating primary,  he  might  be  refused  admit- 
tance. Obviously,  this  amounts  to  a  conces- 
sion that  the  primary  and  the  definitive  elec- 
tion, whose  legal  separateness  is  insisted  upon, 
are  essentially  but  parts  of  a  single  process: 
else  how  could  the  conduct  of  a  candidate 
with  reference  to  the  primary  have  legitimate 
bearing  upon  the  question  of  his  election  as 
Senator?     But  the  suggestion  involves  a  fun- 


damental ^error  of  reasoning.  The  power  to 
Judge  of  the  elections  and  qualifications  of  its 
members,  inhering  in  each  House  by  virtue 
of  section  5  of  article  I,  Is  an  important  pow- 
er, essential  in  our  system  to  the  proper  or- 
gajdzation  of  an  elective  body  of  representa- 
tives. But  it  is  a  power  to  judge,  to  deter- 
mine upon  reasonable  consideration  of  perti- 
nent matters  of  fact  according  to  established 
principles  and  rules  of  law;  not  to  pass  an 
arbitrary  edict  of  exclusion.  And  I  am  un- 
able to  see  how,  in  right  reason,  it  can  be 
held  that  one  of  the  houses  of  Congress,  in 
the  just  exercise  of  its  power,  may  exclude 
an  elected  member  for  securing  by  bribery 
hla  nomination  at  the  primary,  if  the  regula- 
tion by  law  of  his  conduct  at  the  primary  is 
beyond  the  constitutional  power  of  Congress 
itself.  Moreover,  the  power  of  each  house, 
even  If  it  might  rightfully  be  applied  to  ex- 
clude a  member  in  the  case  suggested,  is  not 
an  adequate  check  upon  bribery,  corruption, 
and  other  irregularities  in  the  primary  elec- 
tions. It  can  impose  no  penal  consequences 
upon  the  offender;  when  afilrmatively  exer- 
cised it  leaves  the  constituency  for  the  time 
without  proper  representation;  it  may  ex- 
clude one  improperly  elected,  but  furnishes  no 
rule  for  the  future  by  which  the  selection  of 
a  fit  representative  may  be  assured;  and  it  is 
exerted  at  the  will  of  but  a  single  house,  not 
by  Congress  as  a  law-making  body. 

But  if  I  am  wrong  thus  far — if  the  word 
"elections'*  in  article  I,  section  4,  of  the  Con- 
stitution must  be  narrowly  confined  to  the 
single  and  definitive  step  described  as  an  elec- 
tion at  the  time  that  instrument  was  adopted 
— ^nevertheless  it  seems  to  me  too  clear  for 
discussion  that  primary  elections  and  nom- 
inating conventions  are  so  closely  related  to 
the  final  election,  and  their  proper  regulation 
so  essential  to  effective  regulation  of  the 
latter,  so  vital  to  representative  government, 
that  power  to  regulate  them  is  within  the 
general  authority  of  Congress.  It  is  matter 
of  common  knowledge  that  the  great  muss 
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Of  •the  American  electorate  is  grouped  into 
political  parties,  to  one  or  the  other  of  which 
voters  adhere  with  tenacity,  due  to  their 
divergent  views  on  questions  of  public  policy, 
their  interest,  their  environment,  and  various 
other  influences,  sentimental  and  historical. 
So  strong  with  the  great  majority  of  voters 
are  party  associations,  so  potent  the  party 


slogan,  so  effective  the  party  organization, 
that  the  likelihood  of  a  candidate  succeeding 
in  an  election  without  a  party  nomination  is 
practically  negligible.  As  a  result,  every 
voter  comes  to  the  polls  on  the  day  of  the 
general  election  confined  in  his  choice  to 
those  few  candidates  who  have  received  par- 
ty nominations,  and  constrained  to  consider 
their  eligibility,  in  point  of  personal  fitness, 
as  affected  by  their  party  associations  and 
their  obligation  to  pursue  more  or  less  def- 
inite lines  of  policy,  with  which  the  voter 
may  or  may  not  agree.  As  a  practical  mat- 
ter, the  ultimate  choice  of  the  mass  of  voters 
is  predetermined  when  the  nominations  have 
been  made.  Hence,  the  authority  of  Congress 
to  regulate  the  primary  elections  and  nomi- 
nating conventions  arises,  of  necessity,  not 
from  any  indeflnite  or  implied  grant  of  pow- 
er, but  from  one  clearly  expressed  in  tlie 
Constitution  itself  (article  I,  t  8,  cl.  18): 

'*To  make  all  Laws  which  shall  be  necessarj 
and  proper  for  carrying  into  Execution  the 
foregoing  Powers,  and  all  other  Powers  vested 
by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  Officer 
thereof." 

This  is  the  power  preservative  of  all  others. 
and  essential  for  adding  vitality  to  the  frame- 
work of  the  government  Among  the  primary 
powers  to  be  carried  into  effect  is  the  power 
to  legislate  through  a  Congress  consisting  of 
a  Senate  and  House  of  Representatives  chosen 
by  the  people — ^in  short,  the  power  to  maJii^tain 
a  law-making  body  representative  In  its 
character.  Another  Is  the  specific  power  to 
regulate  the  "manner  of  holding  elections  for 
Senators  and  Representatives,"  conferred  by 
section  4  of  the  first  article ;  and  if  this  does 
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not  in  ^literal  terms  extend  to  nominating 
proceedings  intimately  related  to  the  election 
itself,  it  certainly  does  not  in  terms  or. by 
implication  exclude  federal  control  of  those 
proceedings.  From  a  grant  to  the  states  of 
power  to  regulate  the  principal  matter,  ex- 
pressly made  subject  to  revision  and  altera- 
tion by  the  Congress,  it  is  impossible  to  imply 
a  grant  to  the  states  of  regulatory  authority 
over  accessory  matters  exclusive  of  the  Con- 
gress. And  it  is  obvious  that  if  clause  18 
adds  nothing  to  the  content  of  the  other  ex- 
press powers,  when  these  are  literally  inter- 
preted, it  has  no  efficacy  whatever  and  must 
be  treated  as  surplusage.  It  has  not,  hereto- 
fore, been  so  regarded.  The  subject  was  ex- 
haustively treated  by  Chief  Justice  Marshall, 
speaking  for  the  court  in  the  great  case  al- 
ready referred  to,  McCulloch  v.  Maryland, 
4  Wheat.  316,  411-424,  where  he  pointed  out. 
pp.  419,  420  (4  L.  Ed.  579) : 

"let.  The  clause  is  placed  among  the  powers 
of  Congress,  not  among  the  limitations  on  those 
powers.  2d.  Its  terms  purport  to  enlarge,  not 
to  duninish  the  powers  vested  in  the  govern- 
ment It  purports  to  be  an  additional  power, 
not  a  restriction  on  those  already  granted.*' 
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According  to  tbe  conclusive  reasoning 
adopted  In  tbat  case,  whatever  meaning  may 
be  attributed  to  section  4  of  article  I,  there  is 
added  by  clause  18  of  section  8  everything 
necessary  or  proper  for  carrying  It  into  exe- 
cution— which  means,  Into  practical  and  com- 
plete effect. 

The  passage  of  the  act  under  consideration 
amounts  to  a  determination  by  the  lawmak- 
ing body  that  the  regulation  of  primary  elec- 
tions and  nominating  conventions  Is  neces- 
sary if  the  Senate  and  House  of  Representa- 
tives are  to  be.  In  a  full  and  proper  sense, 
T^resentatlve  of  the  people.  Not  only  is 
this  true  of  those  cases  referred  to  in  the 
report  of  the  Senate  Ck>mmittee  (Senate  Rept 
No.  78,  62d  Cong.  1st  Sess.  p.  2),  where  the 
parties  are  so  unequally  divided  that  a  nom- 
ination by  the  majority  party  is  equivalent  to 

election ;  but  it  is  true  in  every  case  ^to  the 
extent  that  the  nominating  processes  virtual- 
ly eliminate  from  consideration  by  the  elec- 
tors all  eligible  candidates  except  the  few — 
two  or  three,  perhaps — ^who  succeed  in  re- 
ceiving party  nominations.  Sinister  influ- 
ences exerted  upon  the  primaries  Inevitably 
have  their  effect  upon  the  ultimate  election — 
are  employed  for  no  other  reason.  To  safe- 
guard the  final  elections  while  leaving  the 
inoceedings  for  proposing  candidates  unregu- 
lated, is  to  postpone  regulation  until  It  is 
comparatively  futile.  And  Congress  might 
well  conclude  that,  if  the  nominating  proce- 
dure were  to  be  left  open  to  fraud,  bribery, 
and  corruption,  or  subject  to  the  more  in- 
aidions^  but  (in  the  o|)inlon  of  Congress) 
nevertheless  harmful.  Influences  resulting 
fh>m  an  unlimited  expenditure  of  money  in 
paid  propaganda  and  other  purchased  cam- 
paign activities,  representative  government 
would  be  endangered. 

The  question  of  the  authority  of  Congress 
to  determine  that  laws  regulating  primary 
elections  are  ''necessary  and  proper  for  carry- 
ing into  execution"  the  other  powers  specified, 
admits  of  but  one  answer — the  same  given 
by  Chief  Justice  Marshall  in  the  memorable 
case  last  dted  (4  Wheat  421,  4  L.  Ed.  579): 

"We  think  the  sound  construction  of  the  Con- 
stitation  must  allow  to  the  national  Legislature 
that  discretion,  with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried 
into  execution,  which  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.  Let  the 
end  he  legitimate^  let  it  he  within  the  scope 
of  the  Constitution,  and  all  means  which  are 
appropriate,  wtitch  are  plainly  adapted  to  that 
end,  which  are  not  prohibited,  hut  consist  with 
the  letter  and  spirit  of  the  Constitution,  are 
eonstitutionaV^ 

This  principle  has  been  consistently  ad- 
hered to  and  liberally  applied  from  that  day 
until  this.    Among  a  multitude  of  illustrative 
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cases  Ihat  might  be  cited,  some  ^recent  no- 
table, out  not  exceptional,  ones  may  be  in- 


stanced: Second  Employers'  Liability  Cases, 
223  U.  S.  1,  49,  32  Sup.  Ct.  169,  56  L.  Ed.  327, 
33  L.  R.  A.  (N.  S.)  44,  holding  that  the  power 
of  Congress  to  regulate  commerce  among  the 
states  brings  within  Its  authority  the  rela- 
tions between  common  carriers  by  rail  and 
their  employees  engaged  In  such  commerce; 
Houston  &  Texas  Ry.  v.  United  States,  234 
U.  S.  342,  350.  355.  34  Sup.  Ct.  833,  58  L.  Ed. 
1341,  holding  that  the  same  power  authorizes 
Congress  to  regulate  rates  of  transportation  in 
the  internal  commerce  of  a  state,  to  tbe  ex- 
tent of  preventing  injurious  discrimination 
against  the  movement  of  traffic  from  state  to 
state;  Wilson  v.  New,  243  U.  S.  332,  353,  37 
Sup.  Ct  298,  61  L.  Ed.  755,  L.  R,  A.  1917E, 
938,  Ann.  Cas.  1918A,  1024,  holding  that  the 
power  over  interstate  commerce  extends  to 
regulating  the  wages  of  the  employees  of 
common  carriers  engaged  therein;  Selective 
Draft  Law  Cases,  245  U.  S.  366,  377,  et  seq., 
38  Sup.  Ct.  159.  62  L.  Ed.  349.  L.  R.  A.  1918C, 
361,  Ann.  Cas.  1918B,  856,  sustaining  an  act 
imposing  involuntary  military  duty  upon  the 
citizen  as  "necessary  and  proper  for  carry- 
ing into  execution"  the  power  to  declare  war, 
raise  and  support  armies,  and  make  rules  for 
the  government  and  regulation  of  the  land 
and  naval  forces;  United  States  v.  Ferger,  250 
U.  S.  199,  205,  39  Sup.  Ct.  445,  63  L.  Ed.  936, 
upholding  the  authority  of  Congress  to  pro- 
hibit and  punish  the  fraudulent  making  of 
spurious  Interstate  bills  of  lading  even  in 
the  absence  of  any  actual  or  contemplated 
movement  of  conmierce  from  state  to  state; 
Hamilton  v.  Kentucky  Distilleries  Co..  251 
U.  S.  146,  155.  163,  40  Sup.  Ct.  106,  64  L.  Ed. 
194,  sustaining  war-time  prohibition  of  the 
sale  of  distilled  spirits  for  beverage  pur- 
poses as  a  measure  necessary  and  proper 
for  carrying  Into  execution  the  war  power; 
Jacob  Ruppert  v.  Caffey,  251  U.  S.  264,  282, 
29^^01,  40  Sup.  Ct.  141.  64  L.  Ed.  260, 
sustaining  an  act  prohibiting  the  manufac- 
ture and  sale  of  nonintoxicating  beer  as 
"necessary  and  proper"  to  render  effective 
a  prohibition  against  intoxicants;  First  Na- 
tional Bank  v.  Union  Trust  Co..  244  U.  S. 
416,  419.  37  Sup.  Ct.  734,  61  L.  Ed.  1233,  L. 
R.  A.  1918C,  283,  Ann.  Cas.  1918D.  1169,  sus- 
taining an  act  conferring  upon  national 
banks  powers  not  inherently  federal,  but 
deemed  appropriate  to  enable  such  banks  to 
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compete  with  state  banks  having  ^like  powers ; 
and  Smith  v.  Kansas  City  Title  &  Trust  Co., 
255  U.  S.  180,  41  Sup.  Ct  243,  65  L.  Dd.  577 
(decided  February  28,  last),  sustaining  an  act 
establishing  federal  land  banks  and  joint 
stock  land  banks  having  broad  powers,  not 
national  In  their  character,  but  deemed  by 
Congress  to  be  reasonably  appropriate  for 
performing  certain  limited  fiscal  functions  In 
aid  of  the  national  treasury. 

It  would  be  tragic  if  that  provision  of  the 
Constitution  which  has  proved  the  sure  de- 
fense of  every  outpost  of  national  power 
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abouM  fall  to  safeguard  the  very  foundation 
of  the  citadeL 

But  its  function  in  presenring  our  repre- 
tBentative  government  has  long  been  recog- 
nized. In  Ex  parte  Yarbrough,  110  U.  S. 
661,  667,  4  Sup.  Gt  152  (28  L.  Ed.  274), 
where  the  question  was  as  to  the  constitu- 
tionality of  sections  5508  and  5520,  Rev.  Stat 
U.  S.  (Comp.  St.  f  10183)— the  question 
having  arisen  upon  an  Indictment  for  a  con- 
spiracy to  intimidate  a  citizen  of  African 
descent  in  the  exercise  of  his  right  to  vote 
for  a  member  of  Congress— the  court,  by  Mr. 
Justice  Miller,  said: 

"That  a  government  whose  essential  charac- 
ter Is  republican,  whose  executive  head  and  leg»- 
islative  body  are  both  elective,  whose  most  nu- 
merous and  powerful  branch  of  the  Legislature 
is  elected  by  the  people  directly  [now  true  of 
both  branches],  has  no  power  by  appropriate 
laws  to  secure  this  election  from  the  influence 
•of  violence,  of  corruption,  and  of  fraud,  is  a 
proposition  so  startling  as  to  arrest  attention 
and  demand  the  gravest  consideration.  If  this 
government  is  anything  more  than  a  mere  ag- 
gregation of  delegated  agents  of  other  states 
and  governments,  eac^  of  which  is  superior  to 
the  general  government,  it  must  have  the  power 
to  protect  the  elections  on  which  its  existence 
depends  from  violence  and  corruption.  Tf  it 
has  not  this  power  it  is  left  helpless  before 
the  two  great  natural  and  historical  enemies  of 
all  republics,  open  violence  and  Insidious  cor- 
ruption. The  proposition  that  it  has  no  such 
power  is  supported  by  the  old  argument,  often 
heard,  often  repeated,  and  in  this  court  never 
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assented  to,  that  ^when  a  question  of  the  power 
of  Congress  arises  the  advocate  of  the  power 
must  be  able  to  place  his  finger  on  words  which 
expressly  grant  it  ♦  •  •  It  destroys  at  one 
blow,  in  construing  the  Constitution  of  the 
United  States,  the  doctrine  universally  applied 
to  all  Instruments  of  writing,  that  what  is  im- 
plied is  as  much  a  part  of  the  instrument  as 
what  is  expressed.  This  principle,  in  Its  ap- 
plication to  the  Constitution  of  the  United 
States,  more  than  to  almost  any  other  writing, 
is  a  necessity,  by  reason  of  the  inherent  in- 
ability to  put  into  words  all  derivative  powers 
—a  difficulty  which  the  instrumeut  itself  rec- 
ognizes by  conferring  on  Congress  the  authority 
to  pass  all  laws  necessary  and  proper  to  carry 
into  execution  the  powers  expressly  granted  and 
all  other  powers  vested  in  the  government  or 
any  branch  of  it  by  the  Constitution.  Article  I, 
«  8,  d.  18." 

I  conclude  that  it  is  free  from  doubt  that 
the  Congress  has  power  under  the  Constitu- 
tion to  regulate  the  conduct  of  primary  elec- 
tions and  nominating  conventions  held  for 
choosing  candidates  to  be  voted  for  in  gen- 
eral elections  for  Representatives  and  Sena- 
tors in  Congress,  and  that  the  provisions  of 
the  Act  of  August  19,  1911  (37  Stat.  26-28), 
in  that  behalf  are  valid. 

Since  the  majority  of  the  court  hold  that 
the  act  is  invalid,  it  would  serve  no  useful 
purpose  to  spend  time  in  discussing  those  as- 
signments of  error  that  relate  to  the  conduct 


of  the  triaL  It  may  be  said,  however,  that, 
in  my  opinion,  the  trial  court  did  not  err 
in  refusing  to  direct  a  verdict  for  the  de- 
fendants for  want  of  evidence  of  the  alleged 
conspiracy ;  nor  in  instructing  the  Jury  that 
the  prohibition  of  the  statute  against  the 
expenditure  and  use  of  money  by  a  candidate 
beyond  the  specifled  limit  Is  not  confined  to 
his  own  money,  but  extends  to  the  expendi- 
ture or  use  of  excessive  sums  of  money  by 
him,  from  whatever  source  and  from  whom- 
soever derived;  nor  in  instructing  them  that 

in  order  to  warrant  a  ver*dict  of  guilty  upon 
an  Indictment  for  conspiracy  it  was  not 
necessary  that  the  government  should  show 
that  defendants  knew  that  some  statute  for- 
bade the  acts  they  were  contemplating,  but 
only  to  show  an  agreement  to  do  acts  con- 
stituting a  violation  of  the  statute;  their 
knowledge  of  the  law  being  presumed. 

I  find  prejudicial  error,  however,  in  that 
part  of  the  charge  which  assumed  to  define 
the  extent  to  which  a  candidate  must  par- 
ticipate in  expenditures  beyond  the  amount 
limited  in  order  that  he  may  be  held  to  have 
violated  the  prohibition — ^an  Instruction  vi- 
tally important  because  it  was  largely  upon 
overt  acts  supposed  to  have  been  done  in 
carrying  out  the  alleged  conspiracy  that  the 
government  relied  to  prove  the  making  of 
the  conspiracy  and  its  character,  and  because, 
unless  the  purposes  of  defendants  involved 
a  violation  of  the  Corrupt  Practices  Act,  they 
were  not  guilty  of  a  conspiracy  to  commit 
an  "offense  against  the  United  States,"  with- 
in the  meaning  of  section  37,  Criminal  Code. 

The  instruction  upon  this  topic,  excepted 
to  and  assigned  for  error,  was  as  follows^: 

*'The  phrase  which  constitutes  the  prohibition 
against  the  candidate  'causing  to  be  given,  con- 
tributed, expended  or  used*  excessive  sums  of 
money,  is  not  limited  and  not  confined  to  ex- 
penditures and  use  of  money  made  directly 
and  personally  by  himself.  This  prohibition 
extends  to  the  expenditure  and  use  of  excessive 
sums  of  money  in  which  the  candidate  actively 
participates,  or  assists,  or  advises,  or  directs, 
or  induces,  or  procures.  The  prohibition  ex- 
tends not  only  to  the  expenditure  and  use  of 
excessive  sums  of  money  by  the  candidate  di- 
rectly and  personally,  but  to  such  use  and  ex- 
penditure through  his  agency,  or  procurement, 
or  assistance.  To  constitute  a  violation  of  this 
statute  knowledge  of  the  expenditure  and  use 
of  excessive  sums  of  money  on  the  part  of  the 

candidate  is  not  sufficient;    neither  is  it  suffi- 
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dent  to  constitute  a  violation  of  this  ^statute 
that  the  candidate  merely  acquiesces  in  sudi 
expenditures  and  use.  But  it  is  sufficient  to 
constitute  a  violation  of  this  statute  if  the 
candidate  actively  participates  in  doing  the 
things  which  occasion  such  expenditures  and 
use  of  money  and  so  actively  participates  with 
knowledge  that  the  money  is  being  expended 
and  used.  To  apply  these  rules  to  this  case: 
If  you  are  satisfied  from  the  evidence  that  the 
defendant,  Truman  H.  Newberry,  at  or  about 
the  time  that  he  became  a  candidate  for  United 
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States  Senator  waa  informed  and  knew  that 
his  campaign  for  the  nomination  and  election 
would  require  the  expenditure  and  use  of  more 
money  than  Is  permitted  by  law  and  with  such 
knowledge  became  a  candidate,  and  thereafter 
by  advice,  by  conduct,  by  his  acts,  by  his  di- 
rection, by  Ids  counsel,  or  by  his  procurement 
he  actively  participated  and  took  part  In  the 
expenditure  and  use  of  an  excessive  sum  of 
money,  of  an  unlawful  sum  of  money,  you  will 
be  warranted  in  finding  that  he  did  violate  this 
statute  known  as  the  Corrupt  Piracticea  Act" 

However  this  may  be  regarded  when  con- 
sidered in  the  abstract,  the  difficulty  with 
it,  when  viewed  in  connection  with  the  evi- 
dence in  the  case  to  which  the  Jury  was 
called  upon  to  apply  it,  is  that  it  permitted 
and  perhaps  encouraged  the  jury  to  find 
the  defendants  guilty  of  a  conspiracy  to  vio- 
late the  Ck)rrupt  Practices  Act,  if  they  mere- 
ly contemplated  a  campaign  requiring  the 
expenditure  of  money  beyond  the  statutory 
limit,  even  though  Mr.  Newberry,  the  candi- 
date^ had  not,  and  it  was  not  contemplated 
that  he  should  have,  any  part  in  causing  or 
procuring  such  expenditure  beyond  his  mere 
standing  voluntarily  as  a  candidate  and  par- 
ticipating in  the  campaign  with  knowledge 
that  moneys  contributed  and  expended  by 
others  without  his  participation  were  to  be 
expended. 

The  language  of  the  Corrupt  Practicee  Act 
(87  Stat.  28)  is:     - 

'^o  candidate    •    •    *    shall  give,  contribute, 

ex^pend,  use,  or  promise,  or  cause  to  be  given, 
contributed,  expended,  used,  or  promised,*'  etc. 

A  reading  of  the  entire  act  makes  it  plain 
ttuit  (Congress  did  not  intend  to  limit  spon- 
taneous contributions  of  money  by  others 
than  a  candidate,  nor  expenditures  of  such 
money  except  as  he  should  participate  there- 
in. Of  course,  it  does  not  mean  that  he  must 
be  alone  in  expending  or  causing  to  be  ex- 
pended the  excessive  sums  of  money;  if  he 
does  it  through  an  agent  or  agents,  or 
through  associates  who  stand  in  the  position 
of  agents,  no  doubt  he  is  guilty ;  qui  facit  per 
alium  facit  per  se;  but  unless  he  is  an  of- 
fender as  a  principal  there  Is  no  offense. 
Section  332,  Criminal  Code,  declares: 

'Hi'nioever  directly  commits  any  act  constitut- 
ing an  offense  defined  in  any  law  of  the  United 
States,  or  aids,  abets,  counsels,  commands,  in- 
duces, or  procures  its  commission,  is  a  prin- 
cipal.- 

Clearly  this  makes  any  one  who  abets  a 
candidate  in  expending  or  causing  to  be  ex- 
pended excessive  sums  a  principal  offender; 
but  it  cannot  change  the  definition  of  the 
offense  itself  as  contained  in  the  Corrupt 
Practices  Act,  so  as  to  make  a  candidate 
a  principal  offender  unless  he  directly  com- 
mitB  the  offense  denounced.    Spontaneous  ex- 


penditures by  others  oeing  without  the  scope 
of  the  prohibition,  neither  he  nor  anybody 
else  can  be  held  criminally  responsible  for 
merely  abetting  such  expenditures. 

It  follows  that  one's  entry  upon  a  can- 
didacy for  nomination  and  election  as  a 
Senator  with  knowledge  that  such  candidacy 
will  come  to  naught  unless  supported  by  ex- 
penditure of  money  beyond  the  specified  lim- 
it, is  not  within  the  inhibition  of  the  act  un- 
less it  is  contemplated  that  the  candidate 
shall  have  a  part  In  procuring  the  exceii- 
sive  expenditures  beyond  the  effect  of  his 
mere  candidacy  in  evoking  spontaneous  con- 
tributions and  expenditures  by  his  support- 
ers ;  and  that  his  remaining  in  the  field  and 
participating  in  the  ordinary  activities  of 
the  campaign  with  knowledge  that  such  ac- 
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tivities  furnish  in  ^a  general  sense  the  "occa- 
sion" for  the  exi)enditure  Is  not  to  be  regard- 
ed as  a  "causing"  by  the  candidate  of  such 
exi)enditure  within  the  meaning  of  the  stat- 
ute. 

The  state  of  the  evidence  made  it  impor- 
tant that,  in  connection  with  that  portion 
of  the  charge  above  quoted,  the  jury  should 
be  cautioned  that  unless  it  was  a  part  of 
defendants'  plan  that  Mr.  Newberry  should 
actually  participate  in  giving,  contributing, 
expending,  using,  or  promising,  or  causing 
to  be  given,  contributed,  expended,  used,  or 
promised  moneys  in  excess  of  the  limited 
amount—- either  himself  or  through  others  as 
his  agents — his  mere  participation  in  the  ac- 
tivities of  the  campaign,  even  with  knowl- 
edge that  moneys  spontaneously  contributed 
and  expended  by  others,  without  his  agency, 
procurement,  or  assistance,  were  to  be  or 
were  being  expended,  would  not  of  itself 
amount  to  his  causing  such  excessive  ex- 
pendlture.  The  effect  of  the  Instruction  that 
was  given  may  well  have  been  to  convey  to 
the  jury  the  view  that  Mr,  Newberry's  con- 
duct in  becoming  and  remaining  a  candidate 
with  knowledge  that  spontaneous  contribu- 
tions and  expenditures  of  money  by  his  sup- 
porters would  exceed  the  statutory  limit, 
and  his  active  participation  in  the  campaign 
were  necessarily  equivalent  to  an  active  par- 
ticipation by  him  in  causing  the  expenditure 
and  use  of  an  excessive  sum  of  money,  and 
that  a  combination  among  defendants  having 
for  its  object  Mr.  Newberry's  participation 
in  a  campaign  where  money  in  excess  of  the 
prescribed  limit  was  to  be  expended,  even 
without  his  participation  in  the  contribution 
or  expenditure  of  such  money,  amounted  to 
a  conspiracy  on  their  part  to  conunit  an  of- 
fense against  the  act. 

For  error  in  the  instructions  in  this  par- 
ticular the  judgment  should  be  reversed,  with 
directions  for  a  new  trial. 

Mr.  Justice  BRANDEIS  and  Mr.  Justice 
OLARKB  concur  In  this  c^inion. 
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(266  U.  S.  814) 

ST.  LOUIS  &  E.  ST.  L.  ELECTRIC  RY.  CO. 

V.  STATE  OF  MISSOURI  ex  rel.  and  to 

Use  of  HAGERMAN,  City  Collector. 

(Arsued  March  23,  1921.    Decided  May  2, 

1921.) 

(No.  261.) 

1.  Commerce  ^==>72— Taxation  of  Intangible 
property  of  company  operating  railroad  over 
interstate  bridge  not  tax  on  interstate  com- 
merce. 

A  company,  hayinir  by  contract  an  exclusive 
right  to  operate  an  electric  railroad  over  a 
bridge  over  the  Mississippi  river  at  St.  Louis 
and  having  profitable  operating  arrangements 
with  connecting  street  railway  companies, 
whereby  it  has  considerable  earning  capacity 
on  a  small  extent  of  physical  property,  has  in- 
tangible property  other  than  its  mere  right  to 
conduct  interstate  passenger  traffic  over  the 
bridge,  and  a  tax  on  such  intangible  property 
is  not  invalid  as  a  direct  tax  and  burden  on  the 
right  to  engage  in  interstate  commerce. 

2.  Commerce  (e=:»72— State  may  tax  property 
employed  In  Interstate  commerce. 

While  a  state  may  not,  in  the  guise  of  tax- 
ation, constitutionally  compel  a  corporation  to 
pay  for  the  privilege  of  engaging  in  interstate 
commerce,  this  immunity  does  not  prevent  the 
state  from  imposing  an  ordinary  property  tax 
upon  property  having  a  situs  within  its  terri- 
tory, though  employed  in  interstate  commerce. 

3.  Commerce  ^=»72<»Franchise  may  be  taxed 
though  franchise  is  business  of  Interstate 
commerce. 

A  corporation's  franchise,  if  not  derived 
from  the  United  States,  is  subject  to  state 
taxation  as  a  part  of  its  property,  although  the 
franchise  is  the  business  of  interstate  com- 
merce. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Suit  by  the  State  of  Missouri,  at  the  re- 
lation and  to  the  Use  of  James  Hagerraan, 
Jr.,  Collector  of  the  City  of  St.  Louis,  against 
the  St.  Louis  &  East  St.  Louis  Electric  Rail- 
way Company.  A  Judgment  for  plaintiff  was 
affirmed  by  the  Supreme  Court  of  Missouri 
(279  Mo.  61G,  216  S.  W.  7C3),  and  defendant 
brings  error.    Affirmed. 
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♦Messrs.  Joseph  S.  Clark,  of  Philadelphia, 
Pa.,  and  William  E.  Garvin,  of  St.  Louis,  Mo., 
for  plaintiff  in  error. 

Mr.  Thomas  0.  Rutledge,  of  St.  Louis,  Mo., 
for  defendant  in  error. 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  Court 

The  plaintiff  in  error,  hereinafter  referred 
to  as  the  Bridge  Electric  Company,  a  corpo- 
ration organized  under  Missouri  law,  was 
the  owner  in  1906  of  865-lOOOths  of  a  mile  of 
electric  railway,  constructed  upon  and  ex- 
tending from  the  easterly  to  the  westerly  end 
of  the  Eads  Bridge  over  the  Mississippi  river 


at  St.  Louis.  In  that  year  the  State  Board 
of  Equalization  of  Missouri  valued  the  por- 
tion of  this  railroad  which  was  within  that 
state  at  $186,019,  and  levied  a  tax  upon  it  for 
state  and  local  purposes,  which  the  plaintiff 
in  error  refused  to  pay,  and  thereupon  this 
suit  was  instituted  to  recover  the  amount  of 
the  tax. 

The  case  was  tried  on  an  agreed  statement 
of  facts  and  the  state  prevailed  In  all  the 
state  courts.  Only  one  of  the  several  defens- 
es relied  upon  in  the  answer  has  been  argued 
in  this  court,  viz.  that  the  tax  is  Invalid  be- 
cause, if  allowed,  it  would  constitute  a  direct 
and  unconstitutional  burden  on  interstate 
commerce. 

The  state  statute  provided  that  in  valuing 
railroads  for  taxation  the  State  Board  of 
Equalization  should  determine  the  total  val- 
ue of  the  entire  property  in  the  state,  tangi- 
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ble  *and  intangible,  of  each  company,  and  that 
from  this  total  it  should  deduct  the  value 
of  all  its  tangible  property  and  then  "enter 
the  remainder  upon  the  assessment  list 
•  ♦  ♦  under  the  head  of  *all  other  prop- 
erty.'"   Laws  of  Missouri  1901,  p.  232,  i  2. 

Complying  with  this  statute  the  Board  of 
Equalization  valued  all  of  the  rolling  stock, 
poles,  wires  and  cash  of  the  Bridge  Electric 
Company  at  $32,630  per  mile,  the  roadbed  and 
superstructure  at  $5,000  per  mile,  and  **all 
other  property"  at  $500,000  per  mile,  making 
a  total  value  per  mile  of  $537,6.30. 

There  were  .346  of  a  mile  of  the  track  in 
the  state  of  Misisouri  and  this  proportion  of 
the  total  value  per  mile,  amounting  to  $186,- 
019  (of  which  $173,000  was  included  under 
the  item  "all  other  property"),  was  the 
amount  on  which  the  disputed  tax  was  lev- 
ied. 

The  unit  rule  thus  adopted  by  the  Board  of 
Equalization  has  long  been  a  familiar  meth- 
od, often  approved  by  this  court,  for  valuing; 
interstate  railroad  properties.  Cleveland, 
Clucinnati,  Chicago  &  St.  Louis  Railroad  Co. 
v.  Backus,  154  U.  S.  439,  445.  14  Sup.  Ct.  1122, 
38  L.  Ed.  1041 ;  St  Louis  Southwestern  R.  R. 
Co.  V.  Arkansas,  ex  rel.  Norwood,  235  U.  S. 
350,  35  Sup.  Ct  99,  59  L.  Ed.  265 ;  Branson  v. 
Bush,  251  U.  S.  182,  40  Sup.  Ct  lid,  64  L. 
Ed.  215. 

[1]  It  is  not  contended  that  this  valuation 
is  unreasonable  in  amount,  but  only  that  the 
property  of  the  company,  which  was  valued 
as  *'all  other  property,"  consisted  solely  of 
Its  franchise  to  conduct  Interstate  passenger 
traffic  over  the  Interstate  bridge  and  that 
therefore  the  tax,  so  far  as  levied  on  the 
valuation  placed  on  that  property,  is  a  direct 
tax  and  burden  on  the  right  to  engage  In  in- 
terstate commerce  and  that  It  is,  for  this 
reason,  unconstitutional. 

But  the  stipulation  on  which  the  case  was 
tried  does  not  sustain  this  contention. 
I     This  stipulation  shows  that  in  1902  the 
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Bridge  Electric  Company  acquired  by  con- 
tract with  the  Terminal  Ballroad  Association 
of  St.  Lonls  the  exclusive  right  to  operate 
an  electric  railroad  over  the  Eads  Bridge  for 
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the  term  of  ^50  years  (for  passenger  traffic 
only  and  for  a  part  of  the  fare  to  be  charg- 
ed), and  that  in  the  same  agreement  it  en- 
tered into  a  written  contract  with  two  other 
electric  railroad  companies  for  the  recited 
purpose  of  causing  all  passenger  traffic  orig- 
inating on  the  lines  then  or  thereafter  con- 
trolled by  them  to  pass  over  the  Bridge  Elec- 
tric Company's  road.  Of  the  two  latter  com- 
panies thus  contracted  with,  one  operated 
extensive  lines  of  electric  street  railroad  in 
the  city  of  East  St  Louis,  in  Illinois,  and 
the  other  operated  an  extensive  system  of 
suburban  electric  railways  in  Illinois.  Both 
of  these  Illinois  systems  connected  with  the 
Bridge  Company's  track  at  the  easterly  end 
of  the  bridge. 

Later  in  the  same  year,  1902,  the  Bridge 
Electric  Company  entered  into  another 
agreement  by  which  the  company  operating 
lines  in  East  St.  Louis  contracted  for  a  per- 
centage of  the  fares  to  be  collected  for  trans- 
portation over  the  bridge,  to  furnish  the 
cars,  crews  and  equipment  for  carrying,  and 
to  operate  the  cars  necessary  to  carry,  all 
passengers  across  the  bridge,  without  change 
of  cars.  Coupon  tickets  were  to  be  issued 
to  passengers  traveling  either  way  across 
the  bridge,  and  other  conveniences  were  pro- 
vided for  the  purpose  of  increasing  the 
bridge  traffic. 

It  is  apparent  that  the  large  value  which 
it  is  conceded  this  street  railroad  had  was 
derived,  not  from  Its  mere  franchise  to  do 
an  interstate  business,  but  from  the  exclu- 
sive right  which  we  have  seen  the  company 
acquired  by  private  contract  to  operate  over 
the  Eads  Bridge,  a  public  highway,  and  from 
the  other  rights  also  derived  from  private 
contract  which  made  Its  line  of  track  a  part 
of  two  Illinois  systems  of  railway  and  gave 
it  a  profitable  operating  arrangement  with 
them.  It  was  these  contracts  which  gave 
the  company's  small  extent  of  physical  prop- 
erty an  earning  capacity,  and  therefore  a 
value,  which  enabled  it  to  pay  from  their 
date  in  1902  to  the  date  of  the  disputed  as- 
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sessment  5  per  cent  annual  ^interest  on 
$500,000  of  bonded  indebtedness  and  an  an- 
nual dividend  of  about  3  per  cent,  on  an 
equal  amount  of  capital  stock. 

[2,  3]  The  law  applicable  to  the  state  of 
facts  thus  developed  was  summarized  in 
Atlantic  &  Pacific  Telegraph  Co.  v.  Phila- 
delphia. 190  U.  S.  160,  23  Sup.  Ct  817,  47 
L.  Ed.  995,  in  a  form  which  has  been  fre- 
quently approved  by  this  court,  notably  in 
St  Louis  Southwestern  Railway  Co.  v.  Ar- 
kansas, 235  U.  S.  350,  365,  35  Sup.  Ct.  99, 
59  L.  Ed,  265.  Slightly  condensed,  it  is  that, 
while  a  state  may  not,  In  the  guise  of  taxa- 


tion, constitutionally  compel  a  corporation 
to  pay  for  the  privilege  of  engaging  In  Inter- 
state commerce,  yet  this  immunity  does  not 
prevent  the  state  from  Imposlnx;  an  ordinary 
property  tax  upon  property  hnvlng  a  situs 
within  its  territory  and  employed  in  inter- 
state commerce.  Even  the  franchise  of  a 
corporation,  if  not  derived  from  the  United 
States,  although  that  franchise  is  the  bus- 
iness of  interstate  commerce,  is  subject  to 
state  taxation  as  a  part  of  its  property. 

The  record  does  not  show  what  the  spe- 
cific items  were  which  entered  into  the  con- 
sideration of  the  Board  of  Equalization  Id 
valuing  "all  other  property"  of  the  Bridge 
Electric  Company,  but  it  appears  from  the 
stipulation  that  the  president  of  the  company 
was  heard  with  respect  to  the  valuation  and 
assessment  of  all  of  its  property,  and  we  can- 
not doubt  that  the  contracts  we  have  describ- 
ed, which  very  plainly  gave  to  this  short 
line  of  railway  much  of  the  value  as  a  going 
concern  which  led  the  company  to  bond  and 
capitalize  it  at  $1,000,000,  and  the  board  to 
value  it  at  approximately  one-half  that 
amount,  must  have  been  taken  into  consid- 
eration by  the  board,  and  that,  therefore, 
the  contention  that  the  tax  was  levied  exclu- 
sively upon  the  franchise  to  do  an  interstate 
business  is  not  sound  and  must  be  rejected. 

It  results  that  the  Judgment  of  the  Su- 
preme Court  of  Missouri  must  be 

Affirmed. 

(256  U.  8.  226) 

ST.    LOUIS-SAN    FRANCISCO    RY.    CO.    V. 
MIDDLEKAMP,  State  Treasurer  of  Mis- 
souri, et  al. 

(Argued  March  2  and  8,  1921.    Decided  May  2, 

1921.) 

(No.  636.) 

1.  Taxation  ^=:»608( 2)— Corporation,  seeking 
to  restrain  collection  of  franchise  tax  on 
matters  of  law,  cannot  complain  of  want  of 
provision  for  hearing,  when  tax  collectable 
only  by  suit. 

A  railroad  company  canDot  restrain  collec- 
tion of  franchise  tax  on  corporations  on  the 
ground  that  Laws  Mo.  1917,  p.  237,  (  1,  impos- 
ing the  tax,  makes  no  provision  for  a  hearing, 
where  Its  contest  is  wholly  on  matters  of  law, 
and  the  tax  is  collectable  only  by  suit,  in  which 
it  must  be  supposed  any  question  of  law  appar- 
ent on  the  face  of  the  record  would  be  open. 

2.  Taxation  ^=:»37 1  >/2— Railroad,  taxed  on  Its 
own  figures,  cannot  complain  of  unequal  taxa- 
tion. 

A  railroad  company,  whose  franchise  tax 
was  based  on  its  own  statement  of  its  assets 
and  stock  employed  within  the  state,  cannot 
complain  that  it  is  taxed  disproportionately  as 
compared  with  other  railroads. 

3.  Constitutional  law  (e=:»48— Certain  corpora- 
tions assumed  subject  to  franchise  tax,  and 
equal  protection  of  the  laws  not  denied. 

Until  the  Missouri  Supreme  Court  decides 
otherwise,  it  must  be  assumed  that  corpora- 
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tionf  whose  stoek  has  no  stated  par  yalve  are 
mbject  to  the  franchise  tax  imposed  by  Laws 
1917,  p.  237,  S  1,  and  that  other  corporations 
«re  not  denied  the  eqnal  protection  of  the  laws. 
In  violation  of  the  Fourteenth  Amendment 

-4.  Commeroe  ^s»72— Tax  act  Invalid  beoaoso 
valua  of  franohiso  darived  partly  from  inter- 
Ytata  basineas. 

That  the  value  of  a  corporate  franchise 
Yazed  by  a  state  is  derived  partly  from  the  fact 
that  the  corporation  does  an  interstate  business 
<i<M8  not  invalidate  the  tax. 

5.  Taxation  ^s»6— Company,  whose  railroad 
was  undar  fedoral  control,  hold  sniijact  to 
state  franchise  tax. 

Under  Act  Cong.  March  21,  1918,  |t  1,  15 
(Comp.  St.  1918,  Comp.  St  Ann.  Snpp.  1919,  tt 
8115%a,  8115%o),  a  corporation,  whose  rail- 
road was  under  federal  control,  was  profiting 
by  its  franchises  and  subject  to  the  franchise 
tax  imposed  on  corporations  by  Laws  Mo.  1917, 
p.  237, 1 1. 

6.  Taxation  ^s»47 (4)— Missouri  franchise  tax 
does  not  violate  state  Constitution. 

Laws  Mo.  1917,  p.  237,  |  1,  imposing  a 
frandiise  tax  on  corporations  equal  to  a  speci- 
fied percentage  of  the  outstanding  capital  stock 
and  surplus  employed  within  the  state,  does 
not  violate  the  Missouri  Constitution  by  pro- 
viding for  double  taxation. 

7.  Taxation  ^3»376 (3)— Missouri  franchise  tax 
Imposed  on  surplM*  m  well  as  capital  stock, 
employed  within  the  state. 

Under  Laws  Mo.  1917,  p.  287,  1 1,  imposing 
a  franchise  tax  on  corporations  based  on  the 
par  value  of  the  outstanding  capital  stock  and 
surplus,  and  providing  that,  if  tne  corporation 
employs  part  of  its  capital  stock  in  another 
state  or  country  it  shall  pay  a  specified  per- 
centage of  its  "capital  stock"  employed  within 
the  state,  and  that  it  shall  be  deemed  to  em- 
ploy within  the  state  such  proportion  of  its 
outstanding  "capital  stock  and  surplus"  as  its 
property  and  assets  in  the  state  bear  to  all 
property  and  assets,  wherever  located,  the  tax 
on  a  corporation  employing  part  of  its  capital 
in  other  states  is  measured  by  the  capital  stock 
and  surplus  employed  within  the  state,  and  not 
by  the  capital  stock  alone. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Missouri. 

Suit  by  the  St  Louis-San  Francisco  Rail- 
way Company  against  George  H.  Mlddle- 
kamp,  State  Treasurer  of  the  State  of  Mis- 
souri, and  another.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

See,  also,  41  Sup.  Ct  321. 

^Messrs.  Edward  T.  Miller,  of  St  Louis, 
Mo.,  and  Henry  S.  Conrad,  of  Kansas  City, 
Ma,  for  appellant 
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*Mr.  Frank  W.  McAllister,  of  Paris,  Ma, 
for  appellees. 

Mr.  Justice  HOLMES  dellTered  the  opinion 
of  the  Court 


This  is  a  blU  to  reatralQ  the  ooUection  ef  a 
franchise  tax  imposed  by  the  statutes  of  Mis- 
souri upon  domestic  corporations.  Laws  of 
1917,  pp.  237-242.1  The  plaintiff,  a  corpom- 
tion  of  Missouri,  filed  with  the  State  Tax 


Com^mlsslon  a  report  as  required  by  law, 
showing  the  value  of  its  assets  within  the 
State  to  be  $122,826,652,  and  the  amount  of 
its  stod^  employed  within  the  State  121,625,- 
830.  The  State  Tax  Commission  accepted 
these  figures  and  following  the  statute  levied 
a  tax  measured  by  i/40  of  one  per  cent  of 
the  capital  stock  employed  within  the  State, 
and  also  the  same  tax  in  respect  of  the  ex- 
cess in  value  of  the  assets  vrlthin  the  State 
over  that  of  such  stock,  treating  that  as  the 
"surplus"  whicii  the  statute  takes  as  the 
measure  along  with  the  stock.  The  result  of 
course  was  a  tax  of  •/40  of  (me  per  cent  upon 
$122,826,852,  equal  to  $92,119.99.  The  i^ain- 
tiff  contests  the  constitutl<mallty  of  the  Act 
under  the  Fourteenth  Amendment  and  the 
Commerce  Clause  (art  1,  (  8),  and  under  a 
supposed  prohibition  of  double  taxation  in 
the  Constitution  of  Missouri.  It  also  contends 
that  if  the  Act  was  valid  it  was  misconstrued 
in  the  ascertainment  of  the  surplus  over  the 
value  of  the  capital  stock  in  the  State.  A 
preliminary  injunction  was  denied  by  three 
Judges  sitting  in  the  District  Court  and  the 
plaintiff  appealed. 

[1,2]  The  objectimi  most  Insisted  upon  in 
this  Court  was  that  the  statute  made  no  pro- 
vision for  a  hearing,  and  that  although  the 
plaintiff  applied  to  the  Tax  Commission  for  a 
hearing  and  had  one,  the  statute  was  bad 
because  It  did  not  provide  one  in  terms.  Cen- 
tral of  Georgia  Ry.  Ca  v.  Wright,  207  U.  S. 
127,  138,  28  Sup.  Ct  47,  52  L.  Ed.  134,  12 

^  Section  1.  flSrery  corporation  organised  under 
the  Uwa  of  thU  state  shall,  in  addition  to  all 
other  fees  and  taxes  now  required  or  paid,  pay  an 
annual  franchise  tax  to  the  state  of  Missouri  equal 
to  three-fortieths  of  one  per  cent  of  the  par  value 
of  lU  outstanding  capital  stock  and  surplus,  or  U 
such  corporation  employs  a  part  of  Its  capital 
stock  in  business  In  another  state  or  country,  then 
such  corporation  shall  pay  an  annual  franchise 
tax  equal  to  three-fortieths  of  one  per  cent,  of  its 
capital  stock  employed  In  this  state,  and  for  the 
purposes  of  this  act  such  corporation  shall  be 
deemed  to  have  employed  In  this  state  that  pro- 
portion of  Its  entire  outstanding  capital  stock  and 
surplus  that  Its  property  and  assets  In  this  state 
bears  to  all  its  property  and  assets  wherever  lo- 
cated. B^ery  corporation,  not  organised  under  the 
law  of  this  state,  and  engaged  In  business  in  this 
state,  shall  pay  an  annual  franchise  tax  to  the 
state  of  Missouri  equal  to  three-fortieths  of  one 
per  cent,  of  the  par  value  of  Its  capital  stoek  and 
surplus  employed  In  business  In  this  state,  and 
for  the  purposes  of  this  act  such  corporation  shall 
be  deemed  to  have  employed  in  this  state  that  pnK 
portion  of  Its  entire  capital  4tock  and  surplus  that 
its  property  and  assets  In  this  state  bears  to  all 
Its  property  and  assets  wherever  located:  Provldedi 
that  this  act  shall  not  apply  to  oorporatlons  not 
organised  for  profit,  nor  to  express  companies, 
which  now  pay  (pay)  an  annual  tax  on  their  grass 
receipts  in  this  state;  and  Insurance  companies* 
which  pay  an  annual  tax  on  their  gross  premium 
receipts  In  this  state. 
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Ann.  Gas.  463.  The  mode  of  collecting  the 
tax  is  by  a  suit  where,  of  course,  the  present 
plaintiff  would  be  heard,  but  it  is  said  that 
the  Judgment  of  the  Commission  can  be  at- 
tacked only  for  want  of  jurisdiction  and 
fraud.  We  cannot  suppose  however  that  any 
questicm  of  law  apparent  on  the  face  of  the 
record  would  not  be  open.  The  constitution- 
al objection  mainly  relied  upon  necessarily 
would  be.  And  as  in  this  case  the  Commis- 
sion accepted  the  plaintilTs  figures  and  the 
contest  la  wholly  upon  matters  of  law,  we  see 

«280 

nothing  of  which  *the  plaintiff  can  complain 
in  this  respect  There  is  to  be  sure  one 
charge  involving  matter  of  fact  dehors  the 
record.  It  is  alleged  that  the  plaintiff  was 
taxed  disproportionately  as  compared  with 
other  railroads.  But  the  plaintiff  was  taxed 
upon  its  own  figures  in  accordance  with  the 
statute  and  could  not  complain  of  that  If  it 
had  made  out  a  case  of  fraud  against  the 
Commission  we  presume  that  the  State 
Courts  would  have  been  open  to  it,  as  well  as 
the  District  Court  of  the  United  States.  But 
nothing  of  that  kind  was  proved.  Sunday 
Lake  Iron  Co.  v.  Wakefield,  247  U.  S.  350, 
353,  88  Sup.  Ct  495,  62  L.  Ed.  1164. 

[3]  The  next  objection  to  the  tax  has  as- 
sumed greater  importance  than  any  other 
because  it  induced  the  same  judges  who  sat 
in  this  case  to  change  their  opinion  and  issue 
a  temporary  injunctiixi  in  a  suit  like  this 
brought  by  the  Southwestern  Bell  Telephone 
Company.  We  will  consider  it  although  it 
hardly  is  open  on  the  bill.  It  now  has  been 
decided  by  the  Supreme  Court  of  Missouri 
that  corporations  with  stock  having  no  stated 
par  value  can  be  admitted  to  do  business  in 
the  State,  State  ex  rel.  Standard  Tank  Co.  ▼. 
StilUvan  (Mo.)  221  S.  W.  728,  and  that  deci- 
sion was  taken  to  mean  that  all  such  corpo- 
rations fall  within  a  provision  imposing  a 
tax  of  only  twenty-five  dollars  upon  foreign 
corporations  without  a  capital  stock.  On 
that  ground  it  was  held  that  the  Southwest- 
em  Bell  Telephone  Ompany  was  denied  the 
equal  protection  of  the  laws.  We  hesitate 
to  differ  from  judges  presumably  familiar 
with  local  conditions,  but  we  cannot  read  the 
careful  discussion  by  the  Missouri  Court  as 
having  the  meaning  supposed.  It  is  true  that 
it  adverts  to  the  "lump  annual  tax*'  imposed 
upon  foreign  corporations  without  a  capital 
stock  while  arguing  that  the  policy  and  laws 
of  Missouri  do  not  forbid  their  entering  the 
State.  But  at  a  later  page  it  quotes  with 
approval  a  Kansas  case  to  show  not  only  that 
the  absence  of  a  stated  value  for  the  stock 

would  create  no  difilculty  ^in  determining 
whether  a  corporation  should  be  admitted 
but  also  that  it  would  create  equally  little 
dlfilculty  In  applying  the  tax  imposed  npon 


corporations  with  stock  having  a  stated  par. 
Until  the  Supreme  Court  of  the  State  deddea 
otherwise  we  shall  assume  that  the  supposed 
inequality  of  treatment  does  not  exist 

[4, 8]  There  is  no  contravention  of  the 
Commerce  Clause.  It  is  said  that  the  value 
of  the  franchise  taxed  is  derived  partly  from 
the  fact  that  the  corporation  does  interstate 
business,  but  that  does  not  invalidate  the 
tax.  St  Louis  &  East  St  Louis  Electric  By. 
Co.  V.  Missouri,  256  U.  S.  314,  41  Sup.  Ct 
488,  65  L.  Ed.  — ,  decided  to-day.  St  Louis 
Southwestern  Ry.  Co,  v.  Arkansas,  235  U.  S. 
350,  365,  35  Sup.  Ct  99,  59  L.  Bd.  265.  Of 
course  the  fact  that  the  plaintiff's  road  was 
under  federal  (X}ntrol  during  the  year  in  ques- 
tion does  not  exonerate  it  It  was  profiting 
by  its  franchises  although  In  a  different  way. 
Act  of  March  21,  1918,  c.  25,  tS  1.  15.  40  Stat 
451,  458  (Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  ff  3115%a,  3115%o). 

[6,  7]  Nothing  more  needs  to  be  said  con- 
cerning the  relation  of  the  Act  to  the  Consti- 
tution of  the  United  States.  As  to  the  Con- 
stitution of  Missouri  we  see  no  reason  to  be- 
lieve that  it  has  been  violated  aad  perceive 
no  indication  of  such  an  opinion  in  the  judg- 
ments of  the  Supreme  Court  of  the  State. 
That  Court  on  the  contrary  seems  to  regard 
the  Act  as  valid.  State  ex  rel.  Marquette 
Hotel  Inv.  Co.  v.  State  Tax  Commission,  221 
S.  W.  Rep.  721.  This  case  also  sanctions  the 
construction  adopted  by  the  Commission  and 
the  Court  below  for  the  word  "surplus"  in 
the  statute  and  shows  that  the  amount  of  the 
tax  was  right  It  is  urged  that  where,  as 
here,  only  a  part  of  the  corporation's  capital 
is  employed  within  the  State  the  tax  is  meas- 
ured by  that  part  of  the  capital  alone  and  no 
part  of  the  surplus  Is  taken  into  account 
The  words  are,  "such  corporation  shall  pay 
an  annual  franchise  tax  equal  to  three-for- 
tieths of  one  per  cent  of  its  capital  stock  em- 
ployed In  this  State."  But  these  words  fol- 
low the  words  laying  the  normal  tax  meas 
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ured  by  stock  and  sur^plus,  and  the  sentence 
quoted  continues  "and  for  the  purposes  of 
this  act  such  corporation  shall  be  deemed 
to  have  employed  in  this  State  that  propor- 
tion of  its  entire  outstanding  (capital  stock 
and  surplus  that  Its  property  and  assets  in 
this  State  bear  to  all  its  property  and  assets 
wherever  located."  We  cannot  much  doubt 
that  the  tax  was  intended  to  be  measured  by 
the  proportion  of  stock  and  surplus  in  the 
State,  and  that  the  omission  of  reference  to 
surplus  in  the  clause  first  quoted  is  a  mispri- 
sion or  abbreviation  that  does  not  conceal  the 
purpose  to  be  gathered  from  the  previous  and 
following  words.  We  think  it  unneceasaiy  to 
go  int*  further  detaila. 
Decree  affirmed. 
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1019.  Reargued  Jan.  25,  1921.  Decided  May 
2,  1921.) 

No.  2,  Original. 

r.  Courts  <8=s>304-^tate  of  New  York  lield  au- 
thorized to  sue  to  enjoin  pollution  of  New 
York  Bay  by  sewage. 
Independent  of  any  rights  under  the  com- 
pact of  1834  between  the  states  of  New  York 
and  New  Jersey,  and  regardless  of  the  precise 
location  of  the  boundary  line,  the  state  of  New 
Tork  has  a  right  to  maintain  a  suit  to  enjoin 
the  discharge  of  sewage  into  Upper  New  York 
Bay  by  a  New  Jersey  sewerage  district,  on 
allegations  that  the  health,  comfort,  and  pros- 
perity of  the  people  of  the  state  and  the  value 
of  their  property  are  being  gravely  menaced 
by  the  proposed  discharge. 

2.  Courts  ^=»304^Passalo  Valley  sewerage 
oommlssioners  held  such  an  agency  of  the 
state  that  Its  action  must  be  treated  at  that 
of  the  state. 

The  Passaic  Valley  sewerage  commission- 
ers, created  by  an  act  of  the  New  Jersey  Legis- 
lature (P.  L.  1902,  p.  190)  to  construct  a  trunk 
sewer  to  take  care  of  the  sewage  of  municipali- 
ties on  the  Passaic  river  contracting  for  the 
right  to  use  such  sewer,  is  such  a  statutory 
corporate  agency  of  the  state  that  its  actual 
or  intended  discharge  of  sewage  into  Upper 
New  York  Bay  must  be  treated  as  that  of  the 
state. 

3.  Stipulations  ^=»4— State  of  New  Jersey  held 
bound  by  stipulation  of  Passalo  Valley  sew- 
erage commissioners. 

A  stipulation  by  the  Passaic  Valley  sewer- 
age commissioners,  in  a  suit  against  them  by 
the  state  of  New  York  to  enjoin  the  discharge 
of  sewage  into  New  York  Bay,  in  which  the 
government  intervened,  specifying  the  manner 
of  removing  solids  from  the  sewage  and  the 
results  to  be  accomplished,  must  be  regarded 
as  the  valid  obligation  of  the  state,  where  the 
Legislature  specifically  authorized  tJie  commis- 
sioners to  execute  it,  and  by  its  special  counsel 
entered  of  record  its  approval  of  and  consent 
to  such  stipulation. 

4.  United  States  ^=» 1 26— Intervention  In  suit 
to  enjoin  pollution  of  New  York  Bay  held 
proper. 

An  intervention  by  the  United  States  gov- 
ernment in  a  suit  by  the  state  of  New  York 
against  the  state  of  New  Jersey  to  enjoin  the 
discharge  of  sewage  into  Upper  New  York  Bay 
was  proper,  on  allegations  that  such  discharge 
would  injure  navigation  and  commerce,  damage 
government  property  bordering  on  the  bay, 
and  affect  the  health  of  government  officials 
and  employees  at  the  Brooklyn  Navy  Yard. 

5.  Attorney  General  (e=:»7— Held  authorized  to 
stipulate  for  withdrawal  from  suit  to  enjoin 
discharge  of  sewage. 

Where  the  United  States  government  inter- 
vened in  a  suit  to  enjoin  the  discharge  of  sew- 


age into  New  York  Bay,  it  was  within  the  pow- 
er of  the  Attorney  General,  under  the  power  to 
control  and  conduct  litigation,  conferred  upon 
him  by  Rev.  St.  §§  359,  367  (Comp.  St.*  §§ 
533,  542),  to  stipulate  for  the  retirement  of 
the  United  States  from  the  case  on  terms 
stated  in  the  stipulation  and  approved  by  the 
Secretary  of  War,  and  afterwards  embodied 
in  a  permit  for  the  construction  of  the  sewer. 

6.  Courts  ^=»304— Navigable  waters  (es»35— 
State,  suing  in  federal  Supreme  Court,  must 
clearly  show  threatened  Invasion  of  rights 
of  serious  magnitude. 

A  state,  invoking  the  original  jurisdiction 
of  the  United  States  Supreme  Court  to  enjoin 
the  discharge  of  sewage  into  boundary  waters 
by  a  sewerage  district  of  another  state,  has  a 
greater  burden  than  that  imposed  on  a  com- 
plainant in  an  ordinary  suit  between  private 
parties,  and  must  establish  by  clear  and  con- 
vincing evidence  a  threatened  invasion  of  rights 
of  serious  magnitude. 

7.  Navigabli  waters  ^==>35— Evidence  held  in- 
sufficient to  show  discharge  of  sewage  into 
New  York  Bay  would  cause  public  nulsasoe. 

In  a  suit  to  enjoin  a  New  Jersey  sewerage 
district  from  discharging  sewage  into  Upper 
New  York  Bay,  evidence  Jield  insufficient  to 
show  that  the  sewage,  when  treated  and  dis- 
charged as  provided  in  a  stipulation  between 
the  sewerage  commissioners  and  the  United 
States  government,  would  cause  offensive  odors 
or  unsightly  deposits  on  the  surface  of  the 
water,  constituting  a  public  nuisance,  or  add 
seriously  to  the  existing  pollution  of  the  water. 

Original  suit  by  the  People  of  the  State 
of  New  York  against  the  State  of  New  Jersey 
and  another.  Bill  was  dismissed  without 
prejudice. 
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^Messrs.  Charles  E.  Hughes,  Maurice  B. 
Dean,  William  A.  McQuaid,  and  Willlan*  J. 
O'Sullivan,  all  of  New  York  City,  and  Mer- 
ton  B.  Lewis,  of  Rochester,  N.  Y.,  for  the 
People  of  State  of  New  York, 

Messrs.  Adrian  Biker  and  Robert  H.  Mc- 
Carter,  both  of  Newark,  N.  J.,  George  W. 
Wickersham,  of  New  York  City,  Chandler  W. 
Riker,  of  Newark,  N.  J.,  and  John  W.  Wes- 
cott,  of  Camden,  N.  J.,  for  the  State  of  New 
Jersey. 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  Court 

The  people  of  the  state  of  New  Yoi^  in 
their  bill  filed  in  this  suit,  pray  that  the 
defendants,  the  state  of  New  Jersey  and  the 
Passaic  Valley  sewerage  commissionera,  be 
permanently  enjoined  from  discharging,  as  it 
is  averred  they  intend  to  discharge,  a  large 
volume  of  sewage  into  that  part  of  New  York 
harbor  known  as  the  Upper  Bay,  for  the 
reason,  as  it  is  alleged,  that  such  pollution 
of  the  waters  of  the  harbor  will  be  caused 
thereby  as  to  amount  to  a  public  nuisance. 
which  will  result  In  grave  injury  to  the 
health,  to  the  property,  and  to  the  ccminier- 
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dal  welfare,  of  the  people  of  the  state  and 
city  of  New  York. 
The  Passaic  river  rises  in  the  northeaster- 
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ly  part  of  ♦New  Jersey  and  empties  into  New- 
ark Bay.  High  land  separates  its  watershed 
from  direct  drainage  into  the  Hudson  river 
or  New  York  Bay,  and  on  the  lower  25  miles 
of  it  there  are  located  the  cities  of  Paterson, 
Passaic,  and  Newark,  and  also  a  number  of 
such  large  towns  that  the  population  upon 
and  near  to  the  river  is  treated  throughout 
the  record  as  approximately  700,000  in  1911, 
when  it  was  thought  the  sewer  would  be 
completed,  and  as  likely  to  be  about  1,650,000 
In  1940,  to  which  year  it  was  designed  to 
furnish  adequate  sewerage  capacity.  These 
cities  and  towns,  from  their  earliest  settle- 
ment, had  all  drained  their  sewage  into  the 
river.  The  ebbing  and  flowing  of  the  tide 
almost  to  Paterson  delayed  the  escaping  of 
this  sewage  from  the  river  and  resulted  in 
the  water  becoming  greatly  polluted.  This 
polluted  water  was  emptied  directly  into 
Newark  Bay,  but,  ultimately,  84  per  c^it  of 
it,  modified,  no  doubt,  by  nature's  agencies, 
but  still  polluted,  found  its  way  through  the 
natural  channel  of  Kill  van  Kull,  into  Upper 
New  York  Bay. 

This  drainage  of  sewage  into  the  Passaic 
river  resulted  In  the  stream  becoming  such 
a  menace  to  the  health  and  property  of  the 
adjacent  communities  that,  in  1896,  a  com- 
mission was  appointed  by  the  Governor  of 
New  Jersey,  under  the  provisions  of  an  act 
of  the  Legi^ature,  to  study  the  problem  pre- 
sented, for  the  purpose  of  devising  some  sys- 
tem of  sewage  disposal  which  would  afford 
relief.  After  this  commission  had  reported, 
a  second  commission  of  investigation  was  pro- 
vided for  by  act  of  the  Legislature  in  1897, 
and  its  report  was  followed  by  a  third  simi- 
lar commission  in  1898. 

The  reports  of  these  various  commissions 
led,  In  1902,  to  an  act  of  the  New  Jersey 
Legislature  (P.  L.  1902,  p.  190)  creating  the 
Passaic  Valley  sewerage  district,  with  boun- 
daries embracing  substantially  the  entire 
watershed  of  the  Passaic  river,  and  to  an- 
other act,  in  1907  (P.  L.  1907,  p.  22),  prohibit- 
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ing  the  dis^charge  of  sewage  into  the  river 
after  a  date  named,  and  directing  the  defend- 
ant, the  Passaic  Valley  sewerage  commis- 
sioners to  prepare  plans  and  spedflcations 
for  a  trunk  sewer  to  dispose  of  the  sewage 
and  authorizing  municipalities  to  contract 
with  them  for  the  service  which  they  might 
require. 

Under  authority  of  this  act,  the  defendant 
sewerage  commissioners  in  April,  1908,  adopt- 
ed a  plan  for  sewage  disposal,  which  provided 
for  a  main  intercepting  sewer,  extending 
from  the  city  of  Paterson,  along  the  right 
bank  of  the  Passaic  river,  to  a  point  in  the 
city  of  Newark,  and  thence  by  a  tunnel  under 
the  waters  of  Newark  Bay  and  the  cities  of 


New  York  Bay  about  500  feet  north  of  Rob- 
bins  Reef  Light,  where  it  was  proposed  to 
discharge  the  sewage  at  a  depth  of  40  feet 
of  water  below  mean  low  tide.  The  estimated 
cost  of  the  proposed  sewer  was  $12,250,000. 

It  was  provided  in  the  act  authorizing  the 
construction  of  the  sewer  that  before  any 
work  should  be  undertaken  or  obligations 
incurred,  a  further  investigation  shouM  be 
made  by  the  commissioners  as  to  whether 
the  discharge  of  the  sewage  into  New  York 
Bay  would  be  likely  to  pollute  its  waters  to 
such  an  extent  as  to  cause  a  nuisance  to 
persons  or  property  within  the  state  of  New 
York,  and  that  the  result  of  such  investiga- 
tion, with  the  reasons  for  it,  should  be  pre- 
sented to  the  Governor  of  the  state. 

Such  an  investigation  was  made  and  upon 
report  of  the  commissioners  the  Governor 
concluded  that  the  discharge  of  the  sewage 
as  proposed  would  not  pollute  the  waters  of 
New  York  Bay  so  as  to  cause  a  nuisance  to 
either  persons  or  property  within  the  state  of 
New  York,  and  the  Attorney  General  of  the 
state  also  advised  the  Governor  that  in  his 
opinion  the  state  of  New  York  could  not  have 
any  valid  legal  objection  to  the  use  of  the 
sewer  as  proposed. 

There  can  be  no  doubt  that  the  various 
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commissioners  ^who  investigated  this  subject 
were  men  of  the  highest  character  and  in- 
telligence and  that  they  studied  it  with  the 
aid  of  the  best  obtainable  sanitary  engineers, 
chemists  and  bacteriologists,  for  the  purpose 
of  arriving  at  a  solution  which  would  protect 
and  preserve  the  interests  of  all  of  the  great 
communities  involved.  It  is  equally  beyond 
doubt  that  the  Governor  and  other  officials  of 
New  Jersey,  with  full  appreciation  of  the 
magnitude  and  seriousness  of  the  undertak- 
ing, proceeded  with  great  caution  and  with 
a  settled  purpose  to  fully  respect  the  rights 
of  the  people  of  the  state  of  New  York. 

Learning  of  the  plans  of  the  state  of  New 
Jersey,  thus  detailed,  the  Legislature  of  New 
York  passed  an  act  providing  for  a  commis- 
sion to  investigate  the  probable  effect  upon 
the  waters  of  New  York  Bay  of  the  proposed 
Passaic  Valley  sewer,  with  power  to  co-oper- 
ate with  the  authorities  of  New  Jersey  with 
a  view  to  arriving  at  some  mutually  satis- 
factory solution  of  the  problem.  The  record 
shows  that  various  conferences  were  held 
between  the  New  York  commission  thus  cre- 
ated and  the  Passaic  Valley  sewerage  com- 
missioners, but  for  some  reason,  which  does 
not  clearly  appear,  no  mutually  satisfactory 
course  of  action  was  arrived  at,  with  the 
result  that,  in  October,  1908,  this  suit  for  an 
injunction  was  commenced. 

For  the  purpose  of  showing  its  right  to 
maintain  the  suit,  the  bill  thus  filed  sets  out, 
with  much  detail,  an  agreement  between  the 
states  of  New  York  and  New  Jersey,  ap- 
proved by  Congress  in  1834,  establishing  the 
boundary  line  between  the  two  states  and 


Bay<Hine  and  Jersey  City  to  a  point  in  Upper  giving  to  New  York,  to^  the  extent  therelo 
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written,  exclnslTe  Jarlsdicticm  over  tbe  wa- 
ters of  the  Bay  of  New  Tork. 

[1]  But  we  need  not  inquire  curiously  as  to 
the  rights  of  the  state  of  New  York  derived 
from  this  compact,  for,  wholly  aside  from  It, 
and  regardless  of  the  precise  location  of  the 
boundary  line,  the  right  of  the  state  to  main- 
tain such  a  suit  as  is  stated  in  the  bill  is  very 
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dear.  The  health,  *comfort  and  prosperity  of 
the  people  of  the  state  and  the  value  of  their 
property  being  gravely  menaced,  as  It  is 
averred  that  they  are  by  the  proposed  action 
of  the  defendants,  the  state  is  the  proper 
party  to  represent  and  defend  such  rights  by 
resort  to  the  remedy  of  an  original  suit  in 
this  court  under  the  provisions  of  the  Ck>nstl- 
tutlon  of  the  United  States.  Missouri  v.  II- 
Unols,  180  U.  S.  208,  241,  243,  21  Sup.  Ct  331, 
45  L.  EA,  497;  Georgia  v.  Tennessee  Copper 
Co.,  206  U.  S.  230,  27  Sup.  Ct  618,  51  L.  Ed. 
1038,  11  Ann.  Cas.  488. 

[2]  Also,  for  the  purpose  of  showing  the  re- 
sponsibility of  the  state  of  New  Jersey  for 
the  proposed  action  of  the  defendant,  the 
Passaic  Valley  sewerage  commissioners,  the 
bill  sets  out,  with  much  detail,  the  acts  of 
the  Legislature  of  that  state  authorizing  and 
directing  such  action  on  their  part. 

Of  this  it  is  sufficient  to  say  that  the  aver- 
ments of  the  bill,  quite  undenled,  show  that 
the  defendant  sewerage  commissioners  con- 
stitute such  a  statutory,  corporate  agency  of 
the  state  that  their  action,  actual  or  intend- 
ed, must  be  treated  as  that  of  the  state  Itself, 
and  we  shall  so  regard  it.  180  U.  S.  208,  21 
Sup.  Ct.  831,  45  L.  Ed.  407,  supra. 

The  remaining  essential  allegations  of  the 
bill  are  that  the  defendants  are  about  to  con- 
struct the  sewer  we  have  described  and  to 
discharge  the  sewage  thereby  collected  into 
the  Upper  New  Tork  Bay,  through  a  single 
opening  12  feet  in  diameter,  at  a  point  about 
half  a  mile  north  of  Bobbins  Reef  Light; 
that  there  would  be  about  120  millions  of  gal- 
lons of  such  sewage  discharged  Into  the  bay 
every  24  hours  in  1011,  and  in  excess  of  357 
millions  of  gallons  by  1040;  that  such  sew- 
age would  be  carried  by  the  currents  and 
tides  into  the  Hudson  and  East  Rivers  and 
would  be  deposited  on  the  bottom  and  shores 
of  the  bay  and  upon  and  adjacent  to  the 
wharves  and  docks  of  New  York  City,  there- 
by so  polluting  the  water  as  to  render  it  a 
pubUc  nuisance  offensive  and  injurious  to 
persons  living  near  it  or  using  it  for  bathing 
or  for  purposes  of  commerce,  damaging  to 
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vessels  using  the  waters,  and  *so  poisonous  to 
the  fish  and  oysters  subsisting  within  it  as 
to  render  them  unfit  for  food.  To  prevent 
the  public  nuisance,  which  it  Is  averred 
would  thus  be  created,  a  permanent  injunc- 
tion was  prayed  for. 

The  essential  denials  and  allegations  of  the 
answer  are  as  follows: 

Admitting  their  Intention  to  construct  the 
■ewer  substantially  as  described,  it  is  aver- 
red:   That  New  Jersey   has  a   abore   line 


of  25  miles  on  New  Tork  Bay  and  on  the 
Hudson  river,  and  that  large  cities  and 
towns  of  that  state  border  upon  the  bay,  so 
that  it  has  as  important  an  interest  as  New 
York  has  in  maintaining  the  waters  free 
from  pollution;  that  the  sewer  project  ob- 
jected to  was  authorized  only  after  it  had 
been  recommended  and  approved  by  sanitary 
engineers  of  highest  professicHial  standing 
and  experience  and  upon  their  assurance,  aft- 
er careful  study  of  the  tidal  flow  and  cur- 
rents of  the  bay,  that  appreciable  pollution 
would  not  be  caused  thereby;  that  the  Pas- 
saic river  empties  into  Newark  Bay  and  its 
water,  charged,  under  existing  conditions, 
with  the  sewage  collected  from  the  same 
communities  Intended  to  be  served  by  tbe 
projected  sewer,  in  large  i>art  reaches  New 
York  Bay  in  the  vicinity  of  Bobbins  Reef 
Light,  by  natural  channels,  without  causing 
substantial  injury  to  the  water;  and  that  the 
city  of  New  York  has  long  been  discharging 
into  the  bay  at  or  near  to  the  shore  lines 
thereof,  dally,  more  than  seven  times  as 
great  a  volume  of  sewage  (entirely  untreated) 
as  the  daily  discharge  of  the  pr<H>osed  sewer 
would  be  for  many  years  to  come.  The  an- 
swers concludes  with  further  denials  that  the 
waters  of  the  bay  would  be  corrupted  or 
their  usefulness  impaired  by  the  use  of  the 
proposed  intercepting  sewer. 

After  the  defendants  had  answered,  the 
government  of  the  United  States,  by  leave  of 
court,  filed  a  petition  of  intervention.  The 
warrant  assigned  for  this  Intervention  was, 
the  x>ower  and  duty  of  the  government  with 
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respect  *to  navigation  and  interstate  com- 
merce, and  the  inherent  power  which  it  has 
to  act  for  the  protection  of  the  health  or  gov- 
ernment officials  and  employees  at  the  Brook- 
lyn Navy  Yard,  and  its  duty  to  protect  from 
damage  the  government  property  t>ordering 
upon  New  York  Bay. 

The  projected  sewer  was  described  in  this 
petition  of  intervention,  substantially  as  in 
the  original  bill,  but  it  was  averred  that  the 
plans  for  the  removal  of  solids  from  the  sew- 
age were  so  indefinite  and  Inadequate  that 
the  use  of  the  sewer  would  result  In  the  ob- 
struction of  navigation  by  the  filling  up  and 
shoaling  of  the  channels  of  the  bay,  and  that 
the  proposed  purification  of  the  sewage  was 
so  insufficient  that  the  waters  would  be  ren- 
dered unsightly  and  unhealthful  to  persons 
using  them  for  commerce  or  dwelling  upon 
the  adjacent  shores.  It  was  averred  that 
there  were  other,  better  and  more  advanced 
methods  of  sewage  disposal  than  those  pro- 
posed, and  that  the  threatened  injury  to  com- 
merce and  navigation,  to  the  public  health 
and  to  the  property  of  the  United  States  Was 
not  necessary.  For  these  reasons  the  govern- 
ment joined  in  the  prayer  for  relief. 

The  coming  of  the  government  into  the 
case  was  followed  by  confer^ices  between  Us 
officials  and  the  sewerage  commissioners* 
with  the  result  that  a  method  of  treatment  of 
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tlie  lewage  was  decided  upon  much  more 
thorough,  comprehensive  and  definite  in  char- 
acter than  had  heen  adopted  before  and  the 
manner  of  dispersion  of  it  at  the  outlet  was 
so  dianged  as  to  secure  a  much  greater  diffu- 
sion, at  a  great  depth,  in  the  adjac^it  wa- 
ters. 

These  changes  were  ultimately  embodied  in 
a  stipulation  between  the  United  States,  act- 
ing through  its  Attorney  G^ieral,  and  the 
Passaic  Valley  sewerage  commissioners,  act- 
ing under  authority  of  a  special  act  of  the 
New  Jersey  Legislature.  It  was  agreed  that 
upon  the  filing  of  this  stipulation,  properly 
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executed,  with  the  *clerk  of  this  court,  the 
petition  of  intervention  of  the  government 
should  be  dismissed,  without  prejudice-- 
which  was  done  on  May  16, 1910. 

The  stipulation  provides,  with  much  detail, 
that  at  or  near  to  a  pumping  station  to  be  lo- 
cated in  the  Newark  Meadows,  near  Newark 
Bay,  the  material  coming  from  the  trunk 
sewer  shall  first  pass  through  coarse  screens 
to  remove  floating  matter;  then  through  a 
grit  basin  or  basins,  to  remove  heavy  matter, 
as  fiar  as  practicable;  then  through  self- 
cleaning  mechanical  screens,  with  openings 
of  not  over  four-tenths  of  an  inch ;  and  then 
through  sedimentation  basins,  equipped  with 
''scum  boards,"  at  a  prescribed  velocity  of 
flow.  It  is  provided  that  the  effluent  thus 
screened  and  settled  shall  flow  into  a  pump- 
ing well,  whence  it  is  to  be  pumped  under 
pressure  to  a  point  near  Robbins  Reef  Light, 
where  it  is  to  be  discharged  at  a  depth  of  not 
less  than  40  feet  beneath  the  surface  of  the 
water  at  mean  low  tide,  through  160  outlets, 
distributed  over  an  area  of  8%  acres,  and  so 
arranged  as  to  drive  the  material  horizontal- 
ly across  the  tidal  currents. 

The  terms  of  this  stipulation  were  adopted 
by  the  government  under  the  advice  of  army 
engineers  of  high  rank  and  by  the  sewerage 
commissioners  on  the  advice  of  distinguished 
sanitary  engineers  and  it  must  be  accepted  as 
established  by  the  testimony  taken  in  1919 
that  at  that  time  screening  and  sedimenta- 
tion and  thorough  dispersicm  in  water 
thDough  deei^y  submerged  multiple  outlets 
was  regarded  by  the  most  competent  author- 
ities as  the  most  approved  method  of  dispos- 
ing of  sewage  in  large  voliune. 

But,  not  satisfied  with  providing  what  was 
thought  sufficient  treatment  to  render  the  sew- 
age innocuous,  there  was  incorporated  into  the 
stipulation  an  agreement  on  the  part  of  the 
sewerage  commissioners  that  la  the  actual  op- 
eration of  the  sewer  at  all  times  the  following 
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^results  should  be  secured,  either  through 
compliance  with  the  requirements  of  the  stip- 
ulation for  treatment  of  the  sewage,  **or 
through  requisite  additional  lawful  arrange- 
ments," viz.:  (1)  There  will  be  absence  in 
the  New  York  Bay  of  visible  suspended  par- 
ticles coming  from  this  sewage;  (2)  there  will 
be  absence  of  deposits  caused  by  it  objec- 


tionable to  the  Secretary  of  War  of  the  Uni- 
ted States;  (8)  there  will  be  absence  of  odors 
due  to  the  putrefaction  of  organic  matter 
contained  in  the  sewage ;  (4)  there  will  be  ab- 
sence on  the  surface  of  the  bay  of  any  grease 
or  color  due  to  the  sewage ;  (5)  there  will  be 
no  injury  to  the  public  health  due  to  the  dis- 
charge of  the  sewage,  and  no  public  or  pri- 
vate nuisance  will  be  created  thereby ;  (6)  no 
injurious  effect  shall  result  to  the  property 
of  the  United  States  situated  upon  the  bay; 
(7)  there  shall  not  be  a  reduction  in  the  dis- 
solved oxygen  contrat  of  the  waters,  due  to 
this  sewage,  sufficient  to  interfere  with  ma- 
jor fish  life.  It  is  agreed  that  the  govern- 
ment shall  have  unrestricted  opportunity  to 
inspect  the  workings  of  the  sewer  system,  by 
designated  officials,  and  that  full  compliance 
at  all  times  with  the  provisions  of  the  stipu- 
lation referred  to  shall  foe  made  an  express 
condition  of  any  permit  issued  by  the  govern- 
ment for  the  construction,  maintenance  or  op- 
eration of  the  projected  sewer  system. 

It  is  obvious  that  if  the  conditions  of  this 
stipulation  are  realized  and  maintained, 
there  will  be  no  occasion  or  ground  for  such 
an  injunction  as  was  prayed  for. 

It  is  argued,  however,  and  expert  witnesses 
have  testified,  tliat  the  provisions  therein 
stipulated  for  screening  and  sedimentation 
and  final  dispersion  of  the  sewage  in  the  wa- 
ter, are  not  sufficient  to  produce  the  results 
which  the  sewerage  commissioners  agree  with 
the  government  to  produce  and  maintain,  and 
that  if  such  results  as  are  feared  by  the  wit- 
nesses are  produced  it  would  be  impossible  to 
determine  whether  they  were  caused  by  this 
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^particular  sewage  or  by  that  coming  from 
other  sources  and  that  therefore  the  agree- 
ment would,  in  practice,  be  nugatory.  But 
equally  well  informed  and  credible  witnesses 
testify  that  the  proposed  treatment  would  pro- 
duce the  stipulated  results  and  that  the  source 
of  such  pollution,  if  any  should  foe  caused  by 
the  Passaic  sewage,  could  readily  be  traced  to 
its  origin,  and  we  think  the  probabilities 
greatly  in  favor  of  this  condusicm,  having  re- 
gard to  the  opportunity  secured  to  the  gov- 
ernment for  inspection  and  observation  of 
the  treatment  plant  and  for  determining  the 
quality  and  content  of  effluent  before  it  is 
discharged  into  the  bay  and  the  effect  which 
it  may  have  on  the  water  in  the  immediate 
vicinity  of  the  outlet 

[3]  It  is  also  argued  that  this  stipulation 
is  not  binding  upon  the  state  of  New  Jersey 
because  executed  only  by  the  sewerage  com- 
missioners,  and  that  it  is  invalid  for  want  of 
power  la  the  Attorney  Qeneral  to  so  stipulate 
on  behalf  of  the  United  States. 

But  since  by  act  of  its  Legislature  the  state 
of  New  Jersey  specifically  authorized  the 
sewerage  commissioners  to  execute  the  stip- 
ulation and  by  its  special  counsel  entered  of 
record  its  approval  of,  and  consent  to,  it,  we 
must  and  do  regard  it  as  the  valid  obligation 
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of  the  state  as  certainly  as  of  the  commis- 
sioners. 

As  to  the  United  States :  The  intervention 
of  the  Government  was  allowed  upon  allega- 
tions that  the  inadequate  treatment  of  the 
sewage  proposed  would  result  in  injury  to 
navigation  and  commerce;  by  causing  de- 
posits of  solid  matter,  to  the  extent  of  thou- 
sands of  tons  annually,  which  would  fill  up 
and  shallow  the  channels  of  the  bay;  by 
rendering  the  port  of  New  York  less  service- 
able and  attractive  to  commerce  and  offensive 
and  unwholesome  to  persons  using  and  living 
near  it;  and  by  causing  injury  to  the  hulls 
of  vessels  by  the  character  of  the  effluent  to 
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be  discharged.  It  was  also  averred  that  *pTac- 
tically  irreparable  damage  would  be  caused 
to  extensive  properties  owned  by  the  govern- 
ment adjacent  to  the  bay. 

[4,6]  Having  regard  to  the  large  powers 
of  the  government  over  navigation  and  com- 
merce, its  right  to  protect  adjacent  public 
property,  and  its  officers  and  employees  from 
damage  and  disease,  and  to  the  duty  and  au- 
thority of  the  Attorney  General  to  control  and 
conduct  litigation  to  which  the  government 
may  be  a  party  (R.  S.  858,  867,  [Comp.  St  ff 
533,  542]),  we  cannot  doubt  that  the  interven- 
tion of  the  government  was  proper  in  this 
case  and  that  it  was  within  the  authority  of 
the  Attorney  General  to  agree  that  the  Unit- 
ed States  should  retire  from  the  case  upon 
the  terms  stated  in  the  stipulation,  which 
were  plainly  approved  by  the  Secretary  of 
War,  who  afterwards  embodied  them  in  the 
construction  permit  issued  to  the  sewerage 
commissioners. 

Although  this  stipulation  was  filed  and 
the  government  withdrew  from  the  case  on 
May  16,  1910,  the  remaining  parties  went 
forward  and  took  a  great  volume  of  testi- 
mony, the  taking  of  which  was  concluded  in 
June,  1913.  Five  years  passed  before  the 
case  was  brought  on  for  argument  at  the 
October  term,  1918,  and  upon  examination 
this  court,  having  regard  to  the  long  time 
which  had  elapsed  since  the  taking  of  testi- 
mony was  closed  and  to  the  rapid  advance  in 
sanitary  science  then  in  progress,  suggested 
in  the  record,  directed  that  additional  testi- 
mony should  be  taken  in  order  that  the  court 
might  be  advised:  (1)  As  to  any  practicable 
modification  of  the  proposed  sewer  system 
which  might  improve  it  and  reduce  any  pol- 
luting effect  upon  the  water  which  might  be 
caused  by  the  effluent  to  be  discharged ;  (2) 
as  to  any  practicable  plan  or  arrangement 
for  sewage  disposal  which  would  lessen  the 
polluting  effect  derived  from  the  New  York 
City  sewage ;  (3)  and  as  to  the  present  degree 
of  pollution  of  the  waters  of  New  York  Har- 
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bor  *and  the  change  in  this  respect  since  the 
taking  of  the  testimony  was  closed. 

In  compliance  with  this  order  much  addi* 
tional  testimony  was  taken. 

[8]  With  the  record  in  this  state  we  come 


to  consider  the  evidence  Introduced,  but  sub- 
ject to  the  rule  that  the  burden  upon  the 
state  of  New  York  of  sustaining  the  allega- 
tions of  its  bill  is  much  greater  than  that  im- 
posed upon  a  complainant  in  an  ordinary  suit 
between  private  parties.  Before  this  court 
can  be  moved  to  exercise  its  extraordinary 
power  under  the  Ck)nstitution  to  control  the 
conduct  of  one  state  at  the  suit  of  another, 
the  threatened  invasion  of  rights  must  be  of 
serious  magnitude  and  it  must  be  established 
by  clear  and  convincing  evidence.  Missouri 
V.  Illinois  and  the  Sanitary  District  of  Chi- 
cago, 200  U.  S.  496,  26  Sup.  Gt  268,  50  L.  Ed. 
572. 

The  water  of  New  York  Bay  is  such  a 
brackish  combination  of  salt  sea  and  fresih 
water  that  it  could  not,  under  any  circum- 
stances, be  used  for  drinking  or  other  do- 
mestic purposes,  and,  therefore,  the  reasons 
given  in  the  bill  to  Justify  the  injunction 
prayed  for  are  restricted,  as  we  have  seen,  to 
the  claims  that  the  addition  of  the  Passaic 
Valley  sewage  to  the  already  polluted  wa- 
ters of  the  bay  would  result.  In  odors  offen- 
sive and  unwholesome  to  persons  bathing  in 
them  or  passing  over  them  in  large  vessels  or 
in  small  boats  or  living  and  working  upon  the 
adjacent  shores,  in  causing  unsightly  de- 
posits on  the  surface  of  the  water  and  chem- 
ical action  injurious  to  the  wood  and  met- 
al of  vessels  navigating  the  bay,  and  in  ren- 
dering fish  and  oysters  taken  from  such  wa- 
ters unfit  for  consumption. 

The  evidence  introduced,  as  to  increase  of 
damaging  chemical  action  upon  the  hulls  of 
vessels  by  the  proposed  addition  of  sewage, 
and  as  to  danger  from  air  borne  diseases  to 
persons  using  the  water  in  boats  and  vessels 
or  working  or  dwelling  upon  the  shore  of  the 
Bay,  is  much  too  meager  and  indefinite  to  be 
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seriously  considered  as  *ground  for  an  Injunc- 
tion, and  when  it  is  considered  that  for  many 
years  all  of  the  sewage  from  the  great  popu- 
lation of  New  York  City  and  its  environs  and 
from  the  large  cities  on  the  New  Jersey  shore 
(estimated,  in  1912,  at  900  millions  of  gallons 
daily)  has  been  discharged  into  the  harbor, 
quite  untreated,  the  evidence  does  not  Justify 
the  conclusion  that  persons  bathing  in  or 
that  fish  or  oysters  subsisting  in  such  waters 
can  sustain  much  further  damage  from  the 
addition  to  them  of  the  sewage  of  the  Passaic 
Valley,  after  it  has  been  treated  in  the  man- 
ner proposed  in  the  stipulation  with  the  gov- 
ernment 

[7]  There  remains  to  be  considered,  there- 
fore, only  the  offensive  odors,  and  unsightly 
deposits  on  the  surface  which  it  is  claimed 
will  be  caused  by  the  addition  of  putresdble 
matter  to  the  water  and  it  is  to  this  claim 
that  a  large  part  of  the  evidence  introduced 
by  the  complainant  is  directed.  Much  evi- 
dence was  introduced  tending  to  prove  that 
sewage  collected  from  so  great  an  area  as 
that  of  the  Passaic  Valley  sewerage  district 
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'would  be  stale,  if  not  septic,  when  it  reached 
the  treatment  plant  at  Newark  Bay  and  that 
it  would,  therefore,  hold  in  solution  much 
organic  matter  which  would  not  be  removed 
by  the  screening  and  sedinrentation  processes 
proposed,  with  the  result  that  it  would  cause 
disagreeable  deposits  on  the  surface  of  the 
water — "oily  and  sleek  fields" — and  offensive 
odors  near  the  place  of  discharge  and  upon 
the  wharves  and  shores  adjacent  to  the  bay. 

On  the  other  hand,  witnesses  of  seemingly 
equal  candor  and  learning,  and  with  large 
practical  experience,  called  by  the  defend- 
ants, testified  that  they  were  confidently  of 
the  opinion  that  the  treatment  of  the  sewage 
provided  for  in  the  stipulation  with  the  Unit- 
ed States  would  cause  such  purification  of  it 
that  the  results  guaranteed  therein  would  be 
fully  realized. 

It  is  much  to  be  regretted  that  any  fore- 
cast as  to  what  the  effect  would  be  of  the 
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treatment  and  deeply  sub* merged  discharge 
through  multiple  outlets  proposed  for  this 
large  volume  of  sewage  must  depend  almost 
entirely  upon  the  conflicting  opinions  of  ex- 
pert witnesses,  for  experience  with  such  treat- 
ment and  dispersion  under  even  approximate- 
ly like  conditions  seems  entirely  wanting.  It 
is,  however,  of  much  significance  that  the  au- 
thorities of  the  city  of  New  Tork,  after  many 
years  of  investigation  of  the  subject  of  sew- 
age disposal,  in  their  latest  plans  propose  to 
adopt  a  treatment  of  screening  and  sedimen- 
tation and  dispersal  in  deep  water  very  sim- 
ilar to,  but  not  so  extensive  and  thorough  as 
that  provided  for  in  the  stipulation  between 
the  defendants  and  the  United  States. 

There  is  only  one  point  upon  which  all  the 
experts  called  for  the  opposing  parties  agree, 
viz.,  that  in  the  present  state  of  learning  up- 
on the  subject  the  amount  of  dissolved  oxy- 
gen in  water  is  the  best  index  or  measure  of 
the  degree  to  which  it  is  polluted  by  organic 
substances,  it  seemingly  being  accepted  by 
them  all  that  upon  the  oxygen  content  in  wa- 
ter depends  its  capacity  for  digesting  sewage 
•^that  is  for  converting  organic  matter  into 
inorganic  and  harmless  substances  by  direct 
oxidation  and  by  sustaining  bacteria  which 
assist  in  such  conversion. 

The  witnesses  agree  that  so  long  as  there 
is  sufficient  dissolved  oxygen  in  the  water  the 
process  of  digestion  of  the  sewage  will  go 
forward  without  producing  offensive  odors 
and  that  when  it  sinks  below  a  required  per- 
centage of  saturation  such  odors  will  appear, 
but,  unfortunately,  there  is  a  wide  divergence 
of  opinion  among  them  as  to  what  the  re- 
quired lower  percentage  is.  The  opinions  of 
seemingly  well  qualified  experts  vary  in  giv- 
ing from  25  per  cent  to  50  per  cent,  of  satu- 
ration as  the  amount  of  oxygen  necessary  to 
prevent  the  appearance  of  such  offensive 
odors  from  decomposition  of  organic  matter. 

Measured  by  this  dissolved  oxygen  stand- 
ardt  the  evidence  of  the  complainant  is  that 
41  Sup.Or.— 32 


•812 


as  early  as  1906  the  •water  adjacent  to  New 
York  City,  especially  in  the  Bronx  and  lower 
East  Biver  was  much  polluted  by  sewage,  but 
that  the  water  in  other  parts  of  the  bay,  es- 
pecially near  Bobbins  Beef  Light,  was  some- 
what, but  not  greatly,  contaminated.  This 
condition,  the  evidence  shows,  continued  with 
no  very  pronounced  decrease  in  the  oxygen 
content  of  the  water  until  1911  when  the  in- 
vestigations embodied  in  the  first  testimony 
taken  were  concluded.  And  the  evidence  tak- 
en under  the  order  of  the  court  in  1919  shows 
an  irreconcilable  confilct  in  the  testimony  as 
to  the  then  condition  of  the  water,  especially 
near  Bobbins  Beef  Light,  and  as  to  the 
probable  condition  of  it  to  be  anticipated  in 
the  future.  In  the  interval  from  1906  to  1919 
the  estimated  growth  of  the  population  of 
New  York  City  and  its  suburbs  draining  sew- 
age into  adjacent  waters  was  in  excess  of 
100,000  a  year — an  increase  of  population  in 
the  aggregate  much  greater  than  the  total 
population  of  the  Passaic  Valley  sewage  dis- 
trict at  present  and  approximately  equal  to 
its  estimated  population  in  1940 — ^and  it  is 
undisputed  that  this  New  York  sewage,  un- 
treated, was  discharged  from  over  450  sewers 
directly  into  the  adjacent  waters,  for  the 
most  part  at  or  above  the  line  of  low  tide, 
and  that  only  in  a  few  instances  was  it  car- 
ried even  to  the  pier  heads. 

It  would  seem,  therefore,  that  if  the  an- 
ticipations of  the  experts  for  the  complain- 
ants, as  to  the  results  likely  to  be  produced 
by  the  effluent  from  the  sewer  of  defendants, 
were  well  founded,  by  the  year  1919  con- 
ditions in  the  harbor  should  have  become  so 
pronounced  and  plain  that  there  could  not 
have  been  such  conflict  as  the  record  shows 
in  the  testimony  of  trustworthy  and  compe- 
tent scientists  as  to  its  then  existing  condi- 
tion. 

Considering  all  of  this  evidence,  and  much 
more  which  we  cannot  detail,  we  must  con- 
clude that  the  complainants  have  failed  to 
show  by  the  convincing  evidence  which  the 
law  requires  that  the  sewage  which  the  de- 
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fendants  intend  *to  discharge  into  Upper  New 
York  Bay,  even  if  treated  only  in  the  manner 
specifically  described  in  the  stipulation  with 
the  United  States  government,  would  so  cor- 
rupt the  water  of  the  bay  as  to  create  a  pub- 
lic nuisance  by  causing  offensive  odors  or 
unsightly  deposits  on  the  surface  or  that  it 
would  seriously  add  to  the  pollution  of  it. 

The  evidence  taken  in  1919  also  discloses 
that  other  means  than  those  specifically  de- 
scribed in  the  government  stipulation  may  be 
resorted  to,  if  needed,  for  the  purpose  of  im- 
proving the  character  of  the  effluent  from  the 
sewer,  viz.  slower  and  more  prolonged  sedi- 
mentation processes;  additional  screening; 
the  aeration  of  the  sewage  before  it  reaches 
the  treatment  plant  and  again  after  treat- 
ment and  before  discharge  into  the  tunnel 
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conveying  it  to  the  bay;   and  finally,  if  re- 
quired, chemical  treatment 

Having  regard  to  the  treatment  of  the  sew- 
age prescribed  in  what  we  regard  as  a  valid 
contract  on  the  part  of  the  defendants  with 
the  government  of  the  United  States,  to  the 
specific  agreem^it  therein  for  protecticm  of 
the  waters  of  Upper  New  York  Bay  from 
pollution,  and  to  the  means  which  the  gov- 
ernment will  have  to  secure  further  purifica- 
tion, if  desired,  by  refusing  to  permit  the 
discharge  of  sewage  into  the  bay  to  continue, 
we  conclude  that  the  prayer  for  injunction 
against  the  operation  of  the  sewer  must  be 
denied. 

We  cannot  withhold  the  suggestion,  in- 
spired by  the  consideration  of  tills  case,  that 
the  grave  problem  of  sewage  disposal  pre- 
sented by  the  large  and  growing  populations 
living  on  the  shores  of  New  York  Bay  is  one 
more  likely  to  be  wls^  solved  by  co-opera- 
tive study  and  by  conferenoe  and  mutual 
conceasion  on  the  part  of  representatives  of 


the  states  so  vitally  interested  in  it  than  by 

proceedings  in  any  court  however  oonstitated. 

The  court,  recognizing  the  importance  of 

the  ruling  which  it  is  making  to  the  great 
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populations  interested,  *aB  well  in  the  state  of 
New  Jersey  as  in  the  state  of  New  York,  will 
direct  that  the  decree  denying  the  relief 
prayed  for  shall  be  without  prejudice  to  the 
instituting  of  another  suit  for  injunction  if 
the  proposed  sewer  In  operation  shall  prove 
sufficiently  injurious  to  the  waters  of  the  tsay 
to  lead  the  state  of  New  York  to  conclude 
that  the  protection  of  the  health,  welfare  or 
commerce  of  its  people  requires  another  ap- 
plication to  this  court 

It  results  that  the  biU  of  complainants  will 
be  dismissed  without  prejudice  to  a  renewal 
of  the  application  for  injunction  if  the  opera- 
tion of  the  sewer  of  defendants  shall  result 
in  conditions  which  the  state  of  New  York 
may  be  advised  requires  the  interpositloii  of 
this  court 

Bill  dismissed  without  prejudice. 
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AMERICAN  BANK  &  TRUST  CO.  et  al.  v. 

FEDERAL  RESERVE  BANK  OF 

ATLANTA,  GA.,  et  aL 

(Aigaed  April  13  and  14,  1921.    Decided 
May  16,  1921.) 


No.  679. 

1.  Removal  of  causes  ^=s>l9(8)  —  Suit  against 
federal  reserve  bank  arises  under  United 
States  laws. 

A  suit  against  a  federal  reserve  bank,  which 
is  incorporated  under  an  act  of  Congress,  is 
one  arising  under  the  laws  of  the  United  States 
over  which  the  District  Court  of  the  United 
States  has  jurisdiction  under  Judicial  Code,  § 
24  (Comp.  St.  §  991),  so  that  a  suit  against 
that  bank  begun  in  a  state  court  can  be  re- 
moved by  it  to  the  United  States  District  Court. 

2.  Removal  of  causes  ^=s>27— Reserve  bank  Is 
not  deemed  a  citizen  of  the  state  where  lo- 
cated. 

The  provision  of  Judicial  Code,  |  24,  subd. 
16  (Comp.  St  f  991),  that  national  banking  as- 
sociations, for  the  purposes  of  suits  against 
them  are  to  be  deemed  citizens  of  the  states  in 
which  they  are  located,  does  not  include  federal 
reserve  banks  which  are  incorporated  under  a 
suL sequent  statute  and  which  are  not  generally 
included  within  the  designation  of  national 
banking  associations,  and  that  provision  does 
not  prevent  removal  of  a  cause  by  such  bank. 

3.  Banks  and  banking  ^=9288^1/2,  New,  vol.  IIA 
Key-No.  Series— Federal  reserve  bank  cannot 
accumulate  checks  fer  demand  en  nonmember 
banks  to  force  latter  to  Join  or  cease  business. 

A  bill,  which  alleged  that  a  federal  reserve 
bank  had  adopted  the  practice  of  collecting 
checks  drawn  on  the  plaintiff  banks  until  a  con- 
siderable number  were  on  hand  and  then  de- 
manding payment  in  cash  over  counter  for  the 
purpose  of  forcing  the  banks  on  which  they 
were  drawn  either  to  join  the  federal  reserve 
system  or  to  cease  to  do  business,  states  a 
ground  for  relief,  notwithstanding  the  right  of 
the  holder  of  a  chock  to  demand  payment  there- 
of In  cash. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 

Suit  by  the  American  Bank  ft  Trust  Com- 
pany and  others  against  the  Federal  Reserve 
Bank  of  Atlanta,  Ga.,  and  others,  begun 
in  the  state  court  and  removed  to  the  United 
States  District  Court  A  decree  dismissing 
the  bill  was  affirmed  by  the  Circuit  Court 
of  Appeals  (269  Fed.  4),  and  plaintiffs  ap- 
peaL    Reversed. 
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*Mr.  Alexander  W.  Smith,  of  Atlanta,  Ga., 
for  appellants. 

Messrs.  Hollins  N.  Randolph  and  Robert 
S.  Parker,  both  of  Atlanta,  Ga.,  for  appel- 
lees. 
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*Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 


This  is  a  bill  in  equity  brought  by  country 
banks  incorporated  by  the  State  of  Georgia 
against  the  Federal  Reserve  Bank  of  Atlan- 
ta, incorporated  under  the  laws  of  the  Unit- 
ed States,  and  its  officers.  It  was  brought 
in  a  State  Court  but  removed  to  the  District 
Court  of  the  United  States  on  the  petition 
of  the  defendants.  A  motion  to  remand  .was 
made  by  the  plaintiffs  but  was  overruled. 
The  allegations  of  the  bill  may  be  summed 
up  in  comparatively  few  words.  The  plain- 
tiffs are  not  members  of  the  Federal  Reserve 
System  and  many  of  them  have  too  small  a 
capital  to  permit  their  Joining  it— a  capital 
that  could  not  be  increased  to  the  required 
amount  in  the  thinly  populated  sections  of 
the  country  where  they  operate.  An  impor- 
tant part  of  the  income  of  these  small  Insti- 
tutions is  a  charge  for  the  services  rendered 
by  them  in  paying  checks  drawn  upon  them 
at  a  distance  and  forwarded,  generally  by 
other  banks,  through  the  mail.  The  charge 
covers  the  expense  incurred  by  the  paying 
bank  and  a  small  profit  The  banks  in  the 
Federal  Reserve  System  are  forbidden  to 
make  such  charges  to  other  banks  in  the 
System.  Federal  Reserve  Act  of  December 
23,  1913,  c.  6,  i  13;  88  Stat  263;  amended 
March  3,  1915,  c.  03;  38  Stat  958;  Septem- 
ber 7,  1916,  c.  461;  39  Stat.  752;  and  June 
21,  1917,  c  32,  §§  4,  5;  40  Stat.  234,  235 
(Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919, 
§  9796).  It  is  alleged  that  in  pursuance  of  a 
policy  accepted  by  the  Federal  Reserve 
Board  the  defendant  bank  has  determined  to 
use  its  power  to  compel  the  plaintiffs  and 
others  in  like  situation  to  become  members 

Of  ♦the  defendant,  or  at  least  to  open  a  non- 
member  clearing  account  with  defendant, 
and  thereby  under  the  defendant's  require- 
ments, to  make  it  necessary  for  the  plain- 
tiffs to  maintain  a  much  larger  reserve  than 
in  their  present  condition  they  need.  This 
diminution  of  their  lending  power  coupled 
with  the  loss  of  the  profit  caused  by  the 
above  mentioned  clearing  of  bank  checks 
and  drafts  at  par  will  drive  some  of  the 
plaintiffs  out  of  business  and  diminish  the 
income  of  all.  To  accomplish  the  defend- 
ants' wish  they  intend  to  accumulate  checks 
upon  the  country  banks  until  they  reach  a 
large  amount  and  then  to  cause  them  to  be. 
presented  for  payment  over  the  counter  or 
by  other  devices  detailed  to  require  payment 
in  cash  in  such  wise  as  to  compel  the  plain- 
tiffs to  maintain  so  much  cash  in  their 
vaults  as  to  drive  them  out  of  business  or 
force  them,  if  able,  to  submit  to  the  defend- 
ant's scheme.  It  is  alleged  that  the  propos- 
ed conduct  will  deprive  the  plaintiffs  of 
their  property  without  due  process  of  law 
contrary  to  the  Fifth  Amendment  of  the 
Constitution  and  that  it  is  ultra  vires.  The 
bill  seeks  an  injunction  against  the  defend- 
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4nt8  collecting  checks  except  In  the  usual 
way.  The  District  Court  dismissed  the  bill 
for  want  of  equity  and  its  decree  was  affirm- 
ed by  the  Circuit  Court  of  Appeals  (Novem- 
jner  19,  1920).  The  plaintiffs  appealed,  set- 
ting up  want  of  jurisdiction  in  the  District 
[Jourt  and  error  in  the  final  decree. 

[1,2]  We  agree  with  the  Court  below  that 
'hib  removal  was  proper.  The  principal  de- 
i^ndant  was  incorporated  under  the  laws  of 
Ihe  United  States  and  ttiat  has  been  estab- 
lished as  a  ground  of  jurisdiction  since  Os- 
born  T.  Bank  of  the  United  States,  9  Wheat. 
738,  6  L.  Ed.  204;  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1,  5  Sup.  Ct  1113,  29  L.  Ed. 
ai9;  Matter  of  Dunn,  212  U.  S.  374,  29  Sup. 
Ct.  299,  53  L.  Ed.  558.  We  shall  say  but  a 
word  in  answer  to  the  appellants'  argument 
that  a  suit  against  such  a  corporation  is  not  a 
suit  arising  under  those  laws  within  section 
24  of  the  Judicial  Code  of  March  3,  1911,  c 
231«  36  SUt  1087  (Comp.  St.  §  991).     The 
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contrary  is  *established,  and  the  accepted 
doctrine  is  intelligible  at  least  since  it  is 
part  of  the  plaintiffs'  case  that  the  defend- 
ant bank  existed  and  exists  as  an  entity  ca- 
pable of  committing  the  wrong  alleged  and 
of  being  sued.  These  facts  depend  upon  the 
laws  of  the  United  States.  Bankers'  Trust 
Co.  y.  Texas  &  Pacific  Ry.  Co.,  241  U.  S. 
295,  306,  307,  36  Sup.  Ct  569,  60  L.  Ed.  1010; 
Texas  &  Pacific  Ry.  Co.  v.  Cody,  166  U.  S. 
606, 17  Sup.  Ct  703,  41  L.  Ed.  1132.  See  fur- 
ther Smith  T.  Kansas  City  Title  &  Trust  Co., 
255  U.  S.  180,  41  Sup.  Ct.  243,  65  L.  Ed.  577, 
February  28,  1921.  A  more  plausible  objec- 
tion is  that  by  the  Judicial  Code,  S  24,  six- 
teenth, except  as  therein  excepted  national 
banking  associations  for  the  purposes  of 
suits  against  them  are  to  be  deemed  citizens 
of  the  States  in  which  they  are  respectively 
located.  But  we  agree  .with  the  Court  be- 
low that  the  reasons  for  localizing  ordinary 
commercial  banks  do  not  apply  to  the  Fed- 
eral Reserve  Banks  created  after  the  Judi- 
cial Code  was  enacted  and  that  the  phrase 
'national  banking  associations'  does  not 
reach  forward  and  include  them.  That 
phrase  is  used  to  describe  the  ordinary 
commercial  banks  whereas  the  others  are 
systematically  called  'Federal  Reserve 
Banks'.  We  see  no  sufficient  ground  for  sup- 
posing that  Congress  meant  to  open  the 
questions  that  the  other  construction  would 
raise. 

[3]  On  the  merits  we  are  of  opinion  that 
the  Courts  below  went  too  far.  The  ques- 
tion at  this  stage  is  not  what  the  plaintiffs 
may  be  able  to  prove,  or  what  may  be  the 
reasonable  interpretation  of  the  defendants' 
acts,  but  whether  the  plaintiffs  have  shown 
a  ground  for  relief  if  they  can  prove  what 
they  allege.  We  lay  on  one  side  as  not  nec- 
essary to  our  decision  the  question  of  the 
defendants'  powers,  and  assuming  that  they 
act  within  them  consider  only  whether  the 


use  that  according  to  the  bill  they  intend  to 
make  of  them  will  Infringe  the  plaintiffs* 
rights.  The  defendants  say  that  the  hold- 
er of  a  check  has  a  right  to  present  it  to  the 
bank  upon  which  it  was  drawn  for  payment 
over  the  counter,  and  that  however  many 
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checks  *he  may  hold  he  has  the  same  right 
as  to  all  of  them  and  may  present  them  all 
at  once,  whatever  his  motive  or  intent. 
They  ask  whether  a  mortgagee  would  be  pre- 
vented from  foreclosing  because  he  acted 
from  disinterested  malevolence  and  not 
from  a  desire  to  get  his  money.  But  the 
word  'right'  is  one  of  the  most  deceptive  of 
pitfalls;  it  is  so  easy  to  slip  from  a  qualified 
meaning  in  the  premise  to  an  unqualified 
one  in  the  conclusion.  Most  rights  are  quali- 
fied. A  man  has  at  least  as  absolute  a  right 
to  give  his  own  money  as  he  has  to  demand 
money  from  a  party  that  has  made  no  prom- 
ise to  him;  yet  if  he  gives  it  to  induce 
another  to  steal  or  murder  the  purpose  of 
the  act  makes  it  a  crime. 

A  bank  that  receives  deposits  to  be  drawn 
upon  by  check  of  course  authorizes  its  de- 
positors to  draw  checks  against  their  ac- 
counts and  holders  of  such  checks  to  present 
them  for  payment.  When  we  think  of  the 
ordinary  case  the  right  of  the  holder  is  so 
unimpeded  that  it  seems  to  us  absolute.  But 
looked  at  from  either  side  it  cannot  be  so. 
The  interests  of  business  also  are  recogniz- 
ed as  rights,  protected  against  injury  to  a 
greater  or  less  extent,  and  in  case  of  con- 
flict between  the  claims  of  business  on  the 
one  side  and  of  third  persons  on  the  other 
lines  have  to  be  drawn  that  limit  both.  A 
man  has  a  right  to  give  advice  but  advice 
given  for  the  sole  purpose  of  injuring  anoth- 
er's business  and  effective  on  a  large  scale, 
might  create  a  cause  of  action.  Banks  as 
we  know  them  could  not  exist  if  they  could 
not  rely  upon  averages  and  lend  a  large  part 
of  the  money  that  they  receive  from  their 
depositors  on  the  assumption  that  not  more 
than  a  certain  fraction  of  it  will  be  demand- 
ed on  any  one  day.  If  without  a  word  of 
falsehood  but  acting  from  what  we  have 
called  disinterested  malevolence  a  man  by 
persuasion  should  organize  and  carry  into 
effect  a  run  upon  a  bank  and  ruin  it,  we 
cannot  doubt  that  an  action  would  lie.  A 
similar  result  even  if  less  complete  in  its 
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effect  is  to  be  *expected  from  the  course  that 
the  defendants  are  alleged  to  intend,  and 
to  determine  whether  they  are  authorized 
to  follow  that  course  it  is  not  enough  to  re- 
fer to  the  general  right  of  a  holder  of  checks 
to  present  them  but  it  is  necessary  to  con- 
sider whether  the  collection  of  checks  and 
presenting  them  in  a  body  for  the  purpose 
of  breaking  down  the  petitioner's  business 
as  now  conducted  is  Justified  by  the  ulterior 
purpose  in  view. 

If  this  ,.^.ere  a  case  of  competition  in  pri- 
vate business  it  would  be  hard  to  admit  the 
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Justification  of  self  interest  considering  the 
now  current  opinion  as  to  public  policy  ex- 
pressed in  statutes  and  decisions.  But  this 
is  not  a  private  business.  The  policy  of  the 
Federal  Reserve  Banks  is  governed  by  the 
policy  of  the  United  States  with  regard  to 
them  and  to  these  relatively  feeble  competi- 
tors. We  do  not  need  aid  from  the  debates 
upon  the  statute  under  which  the  Reserve 
Banks  exist  to  assume  that  the  United  States 
■did  not  intend  by  that  statute  to  sanction 
this  sort  of  warfare  upon  legitimate  crea- 
tions of  the  States. 
Decree  reversed. 


BEOWN  V.  UNITED  STATES 
iil  8iip.Ct.> 


601 


<S6  U.  S.  S35) 

BROWN  V.  UNITED  STATES. 

(Argued  Nov.  19,  1920.    Decided  May  VL 

1921.) 

No.  103. 

1.  Indictment  and  Information  ^=s>86(2)— Alle- 
gation as  to  Jurisdiction  of  United  States 
«ver  scene  of  crime  held  safflolent. 

Under  Penal  Code,  §  272  (Comp.  St  I 
10445),  specifying  the  places  to  which  such 
Code  applies,  an  indictment  alleging  that  a 
homidde  was  committed  on  land  acquired  from 
the  state  by  the  United  States  for  the  ex- 
clusive use  of  the  United  States  for  its  public 
purposes,  and  under  the  exclusive  jurisdiction 
of  the  same,  was  sufficient,  though  not  alleging 
that  it  was  acquired  for  the  erection  of  a  fort, 
magazine,  arsenal,  dockyard,  or  other  needful 
building. 

2.  Homicide  <S=s>244(l),  300(3)— Failure  to  re- 
treat  not  oategorloal  proof  of  gallt;  Instruc- 
tion held  Improper. 

The  failure  of  one  killing  another  to  retreat 
is  a  drcnmstance  to  be  considered  with  all 
others  in  determining  whether  he  went  farther 
than  he  was  justified  in  doing,  but  is  not  cate- 
gorical proof  of  guilt,  and  it  was  error  to 
charge  that  a  party  assaulted  was  always 
under  the  obligation  to  retreat  so  long  as  re- 
treat was  open  to  him  provided  he  could  do  so 
without  danger,  and  that  unless  retreat  would 
have  appeared  to  a  man  of  reasonable  prudence 
in  defendant's  position  as  involving  danger  he 
was  not  entitled  to  stand  his  ground,  especially 
where  defendant  was  at  a  place  where  he  was 
called  to  be  in  the  discharge  of  his  duty  in 
superintending  excavation  work. 

3.  Cenrts  <g=>383( I)— Evidence  of  self-defense 
not  disregarded,  when  Instructions  thereon 
erroneous. 

Where  the  instructions  on  the  duty  to  re- 
treat were  erroneous,  the  Supreme  Court,  on 
certiorari  to  Circuit  Court  of  Appeals,  cannot 
disregard  the  considerable  body  of  evidence 
that  the  shooting  was  in  self-defense,  though 
there  was  evidence  that  the  last  shot  was  fired 
after  deceased  was  down. 


4.  Homicide  $=»l  1 7— Unnecessary  shot  In  heat 
of  conflict  does  not  necessarily  prevent  im- 
munity. 

Though  the  last  shot  fired  by  defendant, 
when  attacked  by  deceased  was  intentional  and 
apparently  unnecessary,  when  subsequently  con- 
sidered, defendant  would  not  necessarily  lose 
his  immunity,  if  it  followed  close  upon  the  oth- 
ers, while  the  heat  of  the  conflict  was  on,  and 
if  defendant  believed  that  he  was  fighting  for 
his  life. 

Mr.  Justice  Pitney  and  Mr.  Justice  Clarke 
dissenting. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit 

Robert  B.  Brown  was  convicted  of  murder 
in  the  second  degree,  and  his  conviction  was 
aflarmed  by  the  Circuit  Court  of  Appeals 
(257  Fed.  46,  168  C.  C.  A.  258).  and  he  brings 
certiorari.    Reversed. 
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^Messrs.  James  R.  Dougherty,  of  Beeville, 
Tex.,  B.  C.  Brandenburg,  of  Washington,  D. 
C,  and  W.  B.  Pope,  of  Corpus  Christi,  Tex., 
for  petitioner. 
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♦Mr.  Assistant  Attorney  General  Stewart, 
for  the  United  States. 
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♦Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court. 

[1]  The  petitioner  was  convicted  of  mur- 
der in  the  second  degree  committed  upon 
one  Hermis  at  a  place  in  Texas  within  the 
exclusive  jurisdiction  of  the  United  States, 
and  the  Judgment  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals.  257  Fed.  46,  168  C. 
C.  A.  258.  A  writ  of  certiorari  was  grant- 
ed by  this  Court.  250  U.  S.  637,  39  Sup.  Ct 
494,  63  L.  Bd.  1183.  Two  questions  are 
raised.  The  first  is  whether  the  indictment 
is  sufficient,  inasmuch  as  it  does  not  allege 
that  the  place  of  the  homicide  was  acquired 
by  the  United  States  "for  the  erection  of  a 
fort,  magazine,  arsenal,  dockyard,  or  other 
needful  building/'  although  it  does  allege 
that  it  was  acquired  from  the  State  of  Tex- 
as by  the  United  States  for  the  exclusive 
use  of  the  United  States  for  its  public  pur- 
poses and  was  under  the  exclusive  jurisdic^ 
tion  of  the  same.  Penal  Code  of  March  4, 
1909,   c.   321,   S  272,   Third;    35   Stat   1088 
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(Comp.  St  f  10445) ;  ♦Constitution,  art  1,  § 
8.  In  view  of  our  opinion  upon  the  second 
point  we  think  it  unnecessary  to  do  more 
than  to  refer  to  the  discussion  in  the  Court 
below  upon  this. 

[2]  The  other  question  concerns  the  in- 
structions at  the  trial.  There  had  been 
trouble  between  Hermis  and  the  defendant 
for  a  long  time.  There  was  evidence  that 
Hermis  had  twice  assaulted  the  defendant 
with  a  knife  and  had  made  threats  comntunl- 
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cated  to  the  defendant  that  the  next  time,  |  sailant  he  may  stand  his  ground  and  that- 


one  of  them  would  go  off  in  a  black  box. 
On  the  day  in  question  the  defendant  was 
at  the  place  above  mentioned  superintend- 
ing excavation  work  for  a  postofflce.  In 
view  of  Hermis's  threats  he  had  taken  a 
pistol  with  him  and  had  laid  it  in  his  coat 
upon  a  dump.  Hermis  was  driven  up  by  a 
witness,  in  a  cart  to  be  loaded,  and  the  de- 
fendant said  that  certain  earth  was  not  to 
be  removed,  whereupon  Hermis  came  to- 
ward him,  the  defendant  says,  with  a  knife. 
The  defendant  retreated  some  twenty  or 
twenty-flve  feet  to  where  his  coat  was  and 
got  his  pistol.  Hermis  was  striking  at  him 
and  the  defendant  fired  foiur  shots  and  kill- 
ed him.  The  judge  Instructed  the  jury 
among  other  things  that  "it  Is  necessary  to 
remember,  in  considering  the  question  of 
self  defence,  that  the  party  assaulted  is  al- 
ways under  the  obligation  to  retreat  so  long 
as  retreat  is  open  to  him,  provided  that  he 
can  do  so  without  subjecting  himself  to  the 
danger  of  death  or  great  bodily  harm."  The 
instruction  was  reinforced  by  the  further 
intimation  that  unless  "retreat  would  have 
appeared  to  a  man  of  reasonable  prudence, 
in  the  position  of  the  defendant,  as  involv- 
ing danger  of  death  or  serious  bodily  harm" 
the  defendant  was  not  entitled  to  stand  his 
ground.  An  instruction  to  the  effect  that 
if  the  defendant  had  reasonable  grounds  of 
apprehension  that  he  was  In  danger  of  losing 
his  life  or  of  suffering  serious  bodily  harm 
from  Hermis  he  was  not  bound  to  retreat 
was  refused.  So  the  question  Is  brought 
out    with   sufficient   clearness   whether   the 
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formula  ♦laid  down  by  the  Court  and  often 
repeated  by  the  ancient  law  is  adequate  to 
the  protection  of  the  defendant's  rights. 

It  is  useless  to  go  into  the  developments 
of  the  law  from  the  time  when  a  man  who 
had  killed  another  no  matter  how  innocent- 
ly had  to  get  his  pardon,  whether  of  grace 
or  of  course.  Concrete  cases  or  Illustrations 
stated  In  the  early  law  In  conditions  very 
different  from  the  present,  like  the  reference 
to  retreat  In  Coke,  Third  Inst.  55,  and  else- 
where, have  had  a  tendency  to  ossify  Into 
specific  rules  without  much  regard  for  rea- 
son. Other  examples  may  be  foimd  In  the 
law  as  to  trespass  ab  Initio,  Commonwealth 
V.  Rubin,  165  Mass.  453,  43  N.  E.  200,  and 
as  to  fresh  complaint  after  rape.  Common- 
wealth V.  Cleary,  172  Mass.  175,  51  N.  B.  746. 
Rationally  the  failure  to  retreat  is  a  cir- 
cumstance to  be  considered  with  all  the 
others  in  order  to  determine  whether  the  de- 
fendant went  farther  than  he  was  justified 
In  doing;  not  a  categorical  proof  of  guilt. 
The  law  has  grown,  and  even  if  historical 
mistakes  have  contributed  to  Its  growth  it 
has  tended  in  the  direction  of  rules  consist- 
ent with  human  nature.  Many  respectable 
writers  agree  that  if  a  man  reasonably  be- 
lieves that  he  is  in  immediate  danger  of 
death  or  grievous  bodily  harm  from  his  aa- 


if  he  kills  him  he  has  not  succeeded  the- 
bounds  of  lawful  self  defence.  That  has- 
been  the  decision  of  this  Court.  Beard  v. 
United  States,  158  U.  S.  650,  559,  15  Sup.  Ct. 
962,  39  L.  Ed.  1086.  Detached  reflection^ 
cannot  be  demanded  in  the  presence  of  an. 
uplifted  knife.  Therefore  in  this  Court,  at 
least.  It  is  not  a  condition  of  immunity  that- 
one  in  that  situation  should  pause  to  con- 
sider whether  a  reasonable  man  might  not 
think  It  possible  to  fly  with  safety  or  to  di^ 
able  his  assailant  rather  than  to  kill  him 
Rowe  V.  United  States,  164  U.  S.  546,  558,  17 
Sup.  Ct  172,  41  L.  Ed.  547.  The  law  of 
Texas  very  strongly  adopts  these  views  as 
is  shown  by  many  cases,  of  which  it  is 
enough  to  cite  two.  Cooper  v.  State,  4^ 
Tex.  Cr.  R.  28,  38,  89  S.  W.  1068.  Baltrip  v. 
State,  80  Tex.  App.  545.  549,  17  S.  W.  1106; 
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[3, 4]  *It  Is  true  that  In  the  case  of  Beard- 
he  was  upon  his  own  land  (not  In  his  house,)* 
and  In  that  of  Rowe  he  was  In  the  room  of 
a  hotel,  but  those  facts,  although  mentioned 
by  the  Court,  would  not  have  bettered  the- 
defence  by  the  old  common  law  and  were 
not  appreciably  more  favorable  than  that 
the  defendant  here  was  at  a  place  where  he- 
was  called  to  be,  in  the  discharge  of  hi» 
duty.  There  was  evidence  that  the  last 
shot  was  fired  after  Hermis  was  down.  The- 
jury  might  not  believe  the  defendant's  tes- 
timony that  it  was  an  accidental  discharge, 
but  the  suggestion  of  the  Government  that 
this  Court  may  disregard  the  considerable- 
body  of  evidence  that  the  shooting  was  in 
self  defence  Is  based  upon  a  misunderstand- 
ing of  what  was  meant  by  some  language  in 
Battle  T.  United  States,  209  U.  S.  36,  38,  28 
Sup.  Ct.  422,  52  L.  Ed.  670.  Moreover  if  the 
last  shot  was  Intentional  and  may  seem  to 
have  been  unnecessary  when  considered  In 
cold  blood,  the  defendant  would  not  neces- 
sarily lose  his  immunity  if  It  followed  close 
upon  the  others  while  the  heat  of  the  conflict 
was  on,  and  if  the  defendant  believed  that 
he  was  fighting  for  his  life. 

The  Government  presents  a  different  case. 
It  denies  that  Hermis  had  a  knife  and  even 
that  Brown  was  acting  in  self  defence.  Not- 
withstanding the  repeated  threats  of  Hermis 
and  intimations  that  one  of  the  two  would 
die  at  the  next  encounter,  which  seem  hard- 
ly to  be  denied,  of  course  it  was  possible  for 
the  jury  to  find  that  Brown  had  not  sufBd* 
ent  reason  to  think  that  his  life  was  In 
danger  at  that  time,  that  he  exceeded  the 
limits  of  reasonable  self  defence  or  even  that 
he  was  the  attacking  party.  But  upon  the 
hypothesis  to  which  the  evidence  gave  much 
color,  that  Hermis  began  the  attack,  the  in- 
struction that  we  have  stated  waa  wrong. 

Judgment  reversed. 

Mr.  Justice  PITNBY  and  Kr.  Jwtios 
CLARKB  dissent 
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(266  U.  8.  396) 

FREDERICK  v.  FIDELITY  MUT.  LIFE 
INS.  CO.  OF  PHILADELPHIA. 

(Sabmitted  Jan.  8,  1021.    Decided  May  10, 

1921.) 

No.  M7. 

I.  Bankraptoy  «=s> 1 43 (1 2)— Benefit  of  life  In- 
tnrance  remalnt  with  banknipt,  except  to 
extent  of  cash  tnrrender  value. 
Bankruptcy  Act,  f  70a  (Comp.  St  §  0664), 
relative  to  tLe  property  vesting  in  the  trustee, 
shows  a  purpose  to  pass  to  the  trustee  what- 
ever sum  was  available  to  the  bankrupt  at  the 
time  of  bankruptcy  as  cash  assets  to  be  real- 
ized on  surrender  of  a  life  insurance  policy, 
but  otherwise  to  leave  to  the  insured  the  bene- 
fit of  such  insurance. 


2.  Bankruptoy  <g=»l43(l2)— When  tmstoe  did 
not  demand  ohange  of  beneficiary  nntil  after 
payment  of  proceeds,  company  not  liable  to 
trustee  for  surrondor  value. 
Under  Bankruptcy  Act,  f  70a  (Comp.  St 
I  0664),  while  a  life  insurance  policy,  not  in 
terms  payaUe  to  the  bankrupt,  but  which  could 
be  made  so  payable  at  his  will  by  a  simple  dec- 
laration changing  the  beneficiary,  must  be  re- 
garded as  assets,  the  trustee  cannot,  as  against 
the  company,  demand  that  the  surrender  value 
be  made  assets  by  a  change  in  beneficiary  with- 
out timely  notice  to  the  company  of  a  demand 
for  such  a  change,  and  where  no  such  demand 
was  made  untH  after  payment  of  the  proceeds 
to   the   designated   benefidary,   following   the 
bankrupt's  death,  without  notice  of  the  bank- 
ruptcy, the  company  is  not  liable  to  the  trus- 
tee for  the  cash  surrender  value. 

On  Writ  of  Oertiorari  to  the  Superior 
Gonrt  of  tbe  State  of  PenniQrlvania. 

Action  by  Elliott  Frederick,  trustee  in  bank- 
ruptcy of  John  E.  Sdimidt,  against  the  Fidel- 
ity Mutual  Life  Insurance  Ck>mpany  of  Phila- 
delphia. A  judgment  for  defendant  was 
jdBrmed  by  the  Superior  Court  of  Pennsyl- 
vania (75  Pa.  Super.  Ct  77),  and  an  appeal 
was  refused  by  the  Supreme  Court  of  Penn- 
flylvania,  and  plaintiff  brings  certiorari.  Af- 
firmed. 

See,  also,  264  U.  S.  626,  41  Sup.  Ct  16,  66 
14.  Ed.  — w 

Mr.  Lowrie  C.  Barton,  of  Pittsburgh,  Pa., 
for  petitioner. 

Mr.  (xeorge  Sutherland,  of  Wa8hingt(m«  D. 
•O.,  for  respondent 

Mr.  Justice  PITNET  delivered  the  oplni<ni 
•of  tbe  Court 

John  E.  Schmidt  having  died  pending  bank- 
ruptcy, his  trustee^  the  present  petitioner, 
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:sned  the  insurance  com^pany,  respond^it  in 
the  court  of  common  ideas  of  Allegheny  coun- 
ty. Pa.,  to  recover  the  proceeds  of  a  certain 
"policy  of  life  insurance,  with  interest  flXHn 
the  date  of  death.  By  an  amended  statement 
{plaintiff  limited  his  claim  to  the  surrender 


I  value  of  the  policy  at  the  time  of  the  adjudi- 
cation of  bankruptcy.  The  court  of  conunon 
pleas  gave  judgment  in  favor  of  defendant; 
on  appeal  the  Superior  Court  affirmed  the 
judgment  (76  Pa.  Super.  Ct  77);  the  Supreme 
Court  of  the  state  refused  an  appeal,  thereby 
making  the  judgment  of  the  Superior  Court 
final;  and  a  writ  of  certiorari  brings  the  case 
here. 

The  facts  in  brief  are  as  follows:  Septem- 
ber 20, 1002,  the  insurance  company  issued  a 
policy  of  insurance  upon  the  life  of  John  E. 
Schmidt  in  the  sum  of  $1,000,  payable  upon 
surrender  of  the  policy  properly  receipted, 
after  acceptance  of  proof  of  death;  payment 
to  be  made  to  his  wife,  Annie  M.  Schmidt,  or, 
if  he  should  survive  her,  then  to  his  adminis- 
trators, executors  or  assigns,  subject  to  cer- 
tain provisions,  one  of  which  was: 

"The  insured,  with  the  written  approval  of 
the  president  or  vice  president,  may  upon  the 
surrender  of  this  policy,  change  the  beneficiary, 
or  with  such  approval  it  may  be  assigned." 

December  19,  1912,  a  petition  in  involun- 
tary bankruptcy  was  filed  against  Sdimidt; 
on  January  8th  following  he  was  duly  ad- 
Judged  a  bankrupt;  and  one  month  later  peti- 
tioner was  elected  and  duly  qualified  as  his 
trustee.  The  policy  was  not  included  in  the 
schedule  of  assets,  and  petitioner  had  no 
knowledge  of  it  until  after  the  proceeds  had 
been  paid  by  the  insurance  company  to  the 
widow.  Upon  the  date  of  the  adjudication  of 
bankruptcy  the  policy  had  a  cash  surroider 
value  of  $S22.  April  4,  1913,  the  bankrupt 
died,  proof  of  the  fact  and  cause  of  his  death 
was  duly  made  and  accepted  by  the  company, 
and  May  7, 1918,  it  paid  the  face  of  the  policy 
to  the  beneficiary  named  therein  and  took  her 
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receipt  therefor.  Neither  *then  nor  at  any 
time  before  had  the  company  knowledge  of 
the  adjudication  in  bankruptcy,  or  notice  that 
the  trustee  would  claim  the  whole  or  any  part 
of  the  policy. 

The  trustee^s  suit  to  recover  the  surrender 
value  is  grounded  upon  section  70a  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  641 ;  30 
Stat  614,  666  [Comp.  St  f  96641),  under  which 
the  trustee  is  vested  by  operation  of  law  with 
the  title  of  the  bankrupt  as  of  the  date  he 
was  adjudged  a  bankrupt,  to  rights  and  pn^ 
erty  not  exempt,  induding: 

"(3)  Powers  which  he  might  have  exerdsed 
for  his  own  benefit,  but  not  those  which  he 
might  have  exerdsed  for  some  other  person; 
*  *  *  (6)  property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have 
transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against 
him:  Provided,  that  when  any  bankrupt  shall 
have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himsdf,  his  estate, 
or  personal  representatives,  he  may,  within 
thirty  days  after  the  cash  surrender  value  hss 
been  ascertained  and  stated  to  the  trustee  by 
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the  company  issuing  the  same,  pay  or  secure 
to  the  trustee  the  sum  so  ascertained  and  stat- 
ed, and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  estate 
under  the  bankruptcy  proceedings,  otherwise 
the  policy  shall  pass  to  the  trustee  as  as- 
sets.   ♦    •    ♦" 

[1, 2]  This  provision  shows  it  was  the  pur- 
pose of  Congress  to  pass  to  the  trustee  what- 
ever sum  was  available  to  the  bankrupt  at 
the  time  of  bankruptcy  as  cash  assets  to  be 
realized  on  surrender  of  the  policy,  but  other- 
wise to  leave  to  the  insured  the  benefit  of  his 
life  insurance.  Burllngham  v.  Crouse,  228  U. 
S.  459,  473,  33  Sup.  Ct.  564,  57  L.  Ed.  020,  46 
L.  R.  A.  (N.  S.)  148 ;  Everett  v.  Judson,  228  U. 
S.  474,  33  Sup.  Ct  568,  57  L.  Ed.  927,  46  L.  R. 
A.  (N.  S.)  154.  In  two  recent  cases,  Cohen  v. 
Samuels,  245  U.  S.  50,  53,  38  Sup.  Ct.  36,  62  L. 
Ed.  143,  and  Cohn  v.  Malone,  248  U.  S.  450, 
39  Sup.  Ct  141,  63  L.  Ed.  352,  we  have  held 
that  the  surrender  value  of  a  policy  not  in 
terms  payable  to  the  bankrupt  but  which 
could  be  made  so  payable  at  the  bankrupt's 

will  by  a  simple  declaration  changing  the  *ben- 
eficiary,  must  be  regarded  as  assets  to  which 
the  trustee  In  bankruptcy  was  entitled.  In 
each  case  the  question  arose  while  the  policy 
was  in  the  bankrupt's  possession  unmatured, 
and  the  interest  of  the  insurance  company 
was  not  alTected.  Here  the  question  is  wheth- 
er, after  the  death  of  the  insured  and  pay- 
ment of  the  stipulated  amount  to  the  benefi- 
ciary named  in  the  policy  in  strict  conformity 
to  its  terms,  without  notice  of  the  bankruptcy, 
or  claim  made  by  the  trustee,  there  is  a  lia- 
bility on  the  part  of  the  insurance  company 
to  pay  to  the  trustee  the  surrender  value  that 
on  complying  with  the  terms  of  the  policy, 
he  might  have  demanded. 

It  is  not  enough  to  sustain  the  trustee's 
claim  to  say  that  the  filing  of  the  petition  in 
banl^ruptcy  was  a  caveat  to  all  the  world,  and 
in  effect  an  attachment  and  injunction,  and 
that  on  adjudication  title  to  the  bankrupt's 
property  became  vested  in  the  trustee.  Muel- 
ler V.  Nugent  184  U.  S.  1,  14,  22  Sup.  Ct  269, 
46  L.  Ed.  405.  The  asserted  right  of  property 
arose  out  of  a  contract  under  which  the  in- 
surance company  had  rights  as  well  as  the 
insured.  The  company's  contract  was  to  pay 
the  stipulated  amount  to  the  beneficiary  first 
luimed  on  receiving  proof  of  death  of  the  in- 
sured, unless  the  latter  should  have  surren- 
dered the  policy  and,  with  the  written  ap- 
proval of  the  head  officer  of  the  company, 
have  changed  the  beneficiary.  The  require- 
ment of  such  surrender  and  approval  was  for 
the  protection  of  the  company,  so  purposed 
that  at  least  it  should  have  notice  before  Its 
liaBility  under  the  policy  was  modified.  Sec- 
tion 70a  of  the  Bankruptcy  Act  cannot  be  con- 
strued to  give  to  the  trustee  in  bankruptcy  a 
right  as  against  the  company  to  demand  that ' 


the  surrender  value  be  made  assets  of  the 
tate,  as  by  a  change  in  beneficiary,  without 
timely  notice  to  the  company  of  a  demand  for 
such  a  change;  for  the  section  in  its  very 
words  contemplates  that  the  cash  surrender 
value  shall  have  been  "ascertained  and  stated 
to  the  trustee  by  the  company  issuing  the 
policy." 
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♦In  the  present  case,  the  company,  having  In 
good  faith  performed  the  contract  according 
to  its  terms,  without  the  notice  that  the  con- 
tract called  for  as  a  condition  of  changing 
the  terms,  cannot  be  called  upon  to  make  the 
further  payment  demanded  by  the  trustee. 
Frederick  v.  Metropolitan  life  Ina.  Co,  239 
Fed.  125,  152  C.  C.  A.  167. 

Judgment  afilrmed. 


(266  U.  8.  S99> 

YEE  WON  V.  WHITE,   Inmlgration   Con'r. 

(Submitted  April  20.  1921.     Decided  May  16. 

1921.) 

No.  209. 

1.  Aliens  ^=>23(2)-- ChiifMe  person  becoming 
laborer  after  entry  not  entitled  toi  entry  of 
wife  and  ohiidren. 

Under  Act  April  29,  1902,  as  amended  by 
Act  April  27,  1904,  I  5  (Comp.  St.  §  4337), 
re-enacting,  extending,  and  continuing  prior 
limitations  on  the  immigration  of  Chinese  la- 
borers, one  entering  the  United  States  sabse- 
quent  to  the  treaty  with  China  of  1894  as  a 
resident  merchant's  minor  son,  but  subsequent- 
ly acquiring  the  status  of  a  laborer,  is  not  en- 
titled to  have  his  wife  and  minor  children,  bom 
in  China  iind  never  residing  elsewhere,  admit- 
ted. 

2.  Aliens  ^=>24— Acts  limiting  Immigratfon  of 
Chinese  laborers  still  in  force  notwithstanding 
expiration  of  treaty. 

The  legislation  limiting  the  immigration  or 
residence  of  Chinese  laborers  re-enacted,  ex- 
tended, and  continued  by  Act  April  29,  1902, 
as  amended  by  Act  April  27,  1904,  S  5  (Comp. 
St.  §  4337),  is  in  force  notwithstanding  the  ex- 
piration in  1904  of  the  treaty  of  1894  with 
Chiua,  prohibiting  the  coming  of  Chinese  la- 
borers to  the  United  States. 

3.  Aliens  ^=:»24— Chinese  laborers  not  spocMe- 
ally  exempted  are  excluded. 

The  statutes  limiting  the  immigration  or 
residence  of  Chinese  laborers  excluded  all  Chi- 
Dose  persons  belonging  to  the  dasB  defined  as 
laborers  except  those  specifically  and  definitely 
exempted. 

Mr.  Justice  Clarke  dissenting. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

Habeas  corpus  by  Yee  Won  against  Ed- 
ward White,  as  Commissioner  of  Immlgra- 
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tion,  Port  of  San  Francisco.  Tbe  judgment 
oi!  the  court  below  was  affirmed  by  the 
Circuit  Court  of  Appeals  (258  Fed.  792,  170 
C  C.  A.  86),  and  petitioner  brings  certiorari 
Affirmed. 

See,  also,  251  U.  S.  549,  40  Sup.  Ct  180, 
64  L.  Ed.  409. 
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Messrs.  M.  Walton  Hendry,  of  Washington, 
D.  C,  John  L.  McNab,  of  San  Francisco, 
Cal.,  and  W.  lEL  Harvey,  of  Washington,  D.  C, 
for  petitioner. 

Mr.  Solicitor  General  Frierson,  for  re- 
spondent 

Mr.  Justice  McREYNOLDS  dellyered  the 
opinion  of  the  court. 

The  courts  below  denied  petitioner's  ap- 
plication for  a  writ  of  habeas  corpus  to 
secure  release  of  his  wife  and  minor  children, 
who,   having  been   denied  admission   upon 
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their  *arrlval  at  San  Francisco  from  China, 
were  being  held  for  return.  258  Fed.  792, 
170  C.  C.  A.  86.  He  must  be  regarded  here 
as  a  Chinese  person  first  permitted  to  enter 
the  United  States  In  1901  as  a  resident 
merchant's  minor  son,  but  who  subsequently 
acquired  the  status  of  laborer  and  as  such 
entitled  to  remain. 

In  respect  of  the  parties  specially  con- 
-oemed  the  Circuit  Court  of  Appeals  said: 

"The  father  of  Yee  Won  died  hi  San  Fran- 
cisco in  1908.  In  the  latter  part  of  1910  Yee 
Won  applied  to  the  immigration  officers  at  the 
port  of  San  Francisco  for  an  identification  of 
his  status.  He  was  about  to  depart  for  China, 
4U]d  it  was  his  purpose  to  secure  such  an  iden- 
tification as  would  secure  his  admission  upon 
his  return.  He  made  no  claim  that  he  was  a 
merchant.  His  claim  was  that  he  was  *a  capi- 
talist and  property  owner.'  He  was  granted 
such  a  certificate  and  departed  for  China  in 
January,  1911.  He  returned  on  May  29,  1914. 
He  was  then  33  years  of  age.  He  claims  to 
have  married  Chin  Shee  in  China  March  2, 
1911,  and  that  a  daughter  Yee  Tuk  Oy  was 
born  to  them  November  28,  1912,  and  a  son, 
Yee  Yuk  Hing,  was  born  to  them  on  November 
2, 1913.  These  three  are  the  present  applicants 
to  enter  the  United  States.  They  were  all 
born  in  China,  and  this  is  their  first  applica- 
tion to  enter  the  United  States." 

The  writ  was  properly  denied  unless  as 
matter  of  law  such  a  laborer  may  properly 
4lemand  that  his  wife  and  minor  children  be 
permitted  to  come  into  this  country  and 
reside  with  him  notwithstanding  they  were 
4>om  in  China  and  have  never  resided  else- 
where. In  support  of  such  right  United 
States  T.  Mrs.  Que  Llm,  176  U.  S.  459,  20  Sup. 
Ct.  415,  44  L.  Ed.  544,  Is  cited,  and  it  is  said 
that  the  reasonhig  therein  which  permitted 
faer  to  enter  because  a  merchant's  wife  ap- 
plies to  the  family  of  a  Chinese  laborer,  who 
lawfully  resides  here.  But  that  case  turned 
upon  the  true  meaning  of  section  6,  Act  of 
July  5k  1884  (chapter  220,  23  Stats.  116  [Comp. 
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St.  I  42931),  which  required  *every  Chinese 
person  other  than  laborers  as  condition  of  ad- 
mission to  present  a  specified  certificate.  The 
conclusion  was  that  the  section  should  not  be 
construed  to  exclude  their  wives,  since  this 
would  obstruct  the  plain  purpose  of  the 
treaty  of  1880  to  permit  merchants  freely  to 
come  and  go. 

The  treaty  of  1894  (28  Stats.  1210)  provid- 
ed that — 

''The  coming,  except  under  the  conditions 
hereinafter  specified,  of  Chinese  laborers  to 
the  United  States  shall  be  absolutely  prohibit- 
ed,*' but  this  "shall  not  apply  to  the  return  to 
the  United  States  of  any  registered  (Chinese 
laborer  who  has  a  lawful  wife,  child,  or  parent 
in  the  United  States,  or  property  therein  of 
the  value  of  one  thousand  dollars,  or  debts  of 
like  amount  due  him  and  pending  settlement." 

Exclusion  of  all  (Chinese  laborers,  with 
certain  definite,  carefully  guarded  exceptions, 
was  the  manifest  end  In  view,  and  for  a  long 
time  the  same  design  has  characterized  leg- 
islation by  Congress.  "In  the  opinion  of  the 
government  of  the  United  States  the  coming 
of  Chinese  laborers  to  this  country  ^idangers 
the  good  order  of  certain  localities  within 
the  territory  thereof."  See  Act  of  May  6, 
1882,  22  Stats.  58,  as  amended  by  Act  «f  July 
5,  1884,  23  Stats.  115  (Comp.  St.  S§  4290- 
4302) ;  Act  of  September  13,  1888,  25  Stats. 
476,  477;  Act  of  May  5,  1892,  27  Stats.  25, 
(Comp.  St.  S§  4315-4323);  Act  of  November 
3,  1893,  28  Stats.  7  (Comp.  St  Sf  4320-4324). 

[1-3]  The  special  object  of  the  treaty  of 
1894  was  to  secure  assent  of  CHiina  to  the 
limitation  or  suspension  by  the  United  States 
of  immigration  or  residence  of  Chinese  la- 
borers. Frlor  to  that  time  rather  drastic 
legislation  had  undertaken  to  limit  such  im- 
migration and  residence.  These  statutes 
were  "re-enacted,  extended,  and  continued, 
without  modification,  limitation,  or  condi- 
tion," by  Act  of  April  29,  1902  (chapter  641, 
32  Stats.  176),  as  amended  by  Act  of  April 
27,  1904  (chapter  1630,  §  5,  33  Stats.  428, 
[Comp.  St.  f  4337]),  and  are  now  In  force 
notwithstanding  the  treaty  of  1894  expired 
in  1904.    Hong  Wing  v.  United  States,  142 

•4oa 
Fed.  128,  73  C.  a  A.  346.  This  ♦well-defined 
purpose  of  Congress  would  be  impeded  rather 
than  facilitated  by  permitting  entry  of  the 
wives  and  minor  children  of  Chinamen  who 
first  came  after  the  ratification  of  the  treaty, 
as  members  of  an  exempt  class,  and  later 
assumed  the  status  of  laborers.  We  think 
our  statutes  exclude  all  Chinese  persons  be- 
longing to  the  class  defined  as  laborers  except 
those  specifically  and  definitely  exempted,  and 
there  is  no  such  exemption  of  a  resident 
laborer's  wife  and  minor  children. 

The  Judgment  of  the  court  below  it 

Afiirmed. 

Mr.  Justice  CLABKE  dissents. 
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NEW  YORK  TRUST  CO.  tt  al.  V.  EISNER. 

(Argued  April  25  and  26,  1021.     Decided 
May  16^  192L) 

No.  286. 

1.  Internal  revenue  ^=:>2->Estate  tax  not  In- 
valid, as  Interference  with  state's  powers. 

The  Uz  imposed  by  Act  Sept.  8.  1916,  c 
463,  tit  2,  ii  201-206  (Comp.  St.  i  6330^b  et 
eeq.),  on  the  value  of  the  net  estate  of  every 
decedent,  is  not  invalid  as  an  interference  with 
the  rights  of  the  states  to  regulate  descent  and 
distribution,  or  an  intrusion  upon  the  processes 
of  the  state,  though  imposed  on  the  transfer, 
and  not  on  the  legacies. 

2.  Internal  revenue  ^=»2~Estate  tax  not  Inval- 
id as  direct  tax  not  apportioned. 

The  estate  tax  imposed  by  Act  Sept.  8, 
1916,  c.  463,  tit.  2,  §  201  (Comp.  St  f 
6330^b),  is  not  invalid  as  a  direct  tax  not  ap- 
portioned as  required  by  the  Constitution,  as 
it  is  a  historical  fact  that  such  a  tax  has  al- 
ways been  treated  as  a  duty  or  excise,  and  not 
as  a  direct  tax. 

3.  Internal  revenue  ^=:>2— Estate  tax  not  In- 
valid beoause  of  Inequalities. 

'  The  estate  tax  imposed  by  Act  Sept  S, 
1916,  c.  463,  tit  2.  S  201  (Comp.  St.  {  6336%b), 
is  not  invalid  because  of  inequalities  therein, 
since  in  the  case  of  a  will  these  are  contemplat- 
ed by  the  testator,  and,  as  to  intestate  success- 
ors, the  tax  is  not  imposed  upon  them,  but  pre- 
cedes them. 

4.  Internal  revenue  ^=»8— State  taxes  on  right 
of  Individual  heneflclaries  cannot  be  deducted 
In  computing  the  estate  tax. 

As  the  estate  tax  imposed  by  Act  Sept. 
8,  1916,  c.  463,  tit  2,  §  201  (Comp.  St  { 
6336%b),  attaches  to  the  estate  before  distri- 
bution, and  is  a  tax  on  the  right  to  transmit,  or 
on  the  transmission  at  its  beginning,  it  attaches 
to  the  whole  estate,  except  so  far  as  the  stat- 
ute sets  a  limit,  and  taxes  imposed  by  the 
states  on  the  right  of  individual  beneficiaries 
cannot  be  deducted  as  charges  against  the  es- 
tate allowed  by  the  laws  of  the  jurisdiction,  the 
deduction  of  which  is  authorized  by  section  203 
(section  633^d). 

In  Error  to  the  District  CJourt  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Suit  by  the  New  Tork  Trust  Company  and 
another,  as  executors  of  J.  Harsen  Purdy, 
against  Mark  Eisner.  The  suit  was  dismiss- 
ed on  demurrer  (263  Fed.  620),  and  plaintiffs 
bring  error.    Affirmed. 

Mr.  George  Sutherland,  of  Washington,  D. 
C,  and  H.  T.  Newcomb,  of  New  York  City, 
for  plaintiff  in  error. 

Mr.  Solicitor  General  Frierson,  for  defend- 
ant in  error. 

Mr.  John  B.  Gleason,  of  New  York  City, 
for  the  Comptroller  of  the  State  of  New 
York,  by  special  leave. 


Mr.  J.  Weston  AUen,  of  Boston,  Mass.,  for 
the  State  of  Massachusetta  and  others,  by 
special  leave. 
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*Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court. 

This  is  a  suit  brought  by  the  executors  of 
one  Purdy  to  recover  an  estate  tax  levied 
under  the  Act  of  Congress  of  September  8,. 
1916,  c.  463,  Title  II,  f  201,  39  Stat  756,  777 
(Comp.  St  §  6336V^b),  and  paid  under  duress 
on  December  14,  1917.  According  to  the  com- 
plaint Purdy  died  leaving  a  will  and  codicil 
directing  that  all  succession,  inheritance  and 
transfer  taxes  should  be  paid  out  of  the  re- 
siduary estate,  which  was  bequeathed  to  the 
descendants  of  his  brother.  The  value  of 
the  residuary  estate  was  $427,414.96,  subject 
to  some  administration  expenses.  The  execu- 
tors had  been  required  to  pay  and  had  paid 
inheritance  and  succession  taxes  to  New 
York  ($32,988.97)  and  other  States  ($4.780.91> 
amounting  in  all  to  $37,769.88.  The  gross 
estate  as  defined  in  section  202  of  the  Act  of 
Congress  (Comp.  St.  f  6336^c)  was  $769,799.- 
39;  funeral  expenses  and  expenses  of  ad- 
ministration, except  the  above  taxes,  $61,- 
322.08 ;  leaving  a  net  value  for  the  payment 
of  legacies,  except  as  reduced  by  the  taxes  of 
the  United  States,  of  $670,707.43.  The  plain- 
tiffs were  compelled  to  pay  $23,910.77  to  the 
United  States,  no  deduction  of  any  part  of 
the  above  mentioned  $37,769.88  being  allow- 
ed. They  allege  that  the  Act  of  Congress  is 
unconstitutional,  and  also  that  it  was  mis- 
construed in  not  allowing  a  deduction  of 
state  inheritance  and  succession  taxes  as 
charges  within  the  meaning  of  section  203 
(section  6336V^d).  On  demurrer  the  District 
Court  dismissed  the  suit 

By  section  201  of  the  Act,  "a  tax  ♦  ♦  • 
equal  to  the  following  percentages  of  the  val- 
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ue  of  the  net  estate,  to  be  *determined  as  pro- 
vided in  section  two  hundred  and  three,  is 
hereby  imposed  upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  after  the  pas- 
sage of  this  Act,"  with  percentages  rising 
from  one  per  centum  of  the  amount  of  the 
net  estate  not  in  excess  of  $50,000  to  ten  per 
centum  of  the  amount  in  excess  of  $5,(X)0.000. 
Section  202  gives  the  mode  of  determining 
the  value  of  the  gross  estate.  Then,  by  sec- 
tion 203  it  is  enacted: 

"That  for  the  purpose  of  the  tax  the  value 
of  the  net  estate  shall  be  determined— (a)  In 
the  case  of  a  resident,  by  deducting  from  the 
value  of  the  gross  estate — (1)  Such  amounts 
for  funeral  ezpcnees,  administration  expenses, 
claims  against  the  estate,  unpaid  mortgages, 
losses  incurred  during  the  settiement  of  the  es- 
tate arising  from  fires,  storms,  shipwreck,  or 
other  casualty,  and  from  theft,  when  such  loss- 
es are  not  compensated  for  by  insurance  or  oth- 
erwise, support  during  the  settlement  of  the 
estate  of  those  dependent  upon  the  decedent, 
and  such  other  charges  against  the  estate,  as 
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«re  aUowed  by  the  laws  of  the  jarisdiction, 
whether  within  or  without  the  United  States, 
«nder  which  the  estate  is  being  administered; 
4Uid  (2)  an  exemption  of  $50,000/ 


»» 


The  tax  is  to  be  due  in  one  year  after  the 
•decedent's  death.  Section  204  (section 
•6336%e).  Within  thirty  days  after  qualify- 
ing the  executor  Is  to  give  written  notice  to 
the  collector  and  later  to  make  return  of 
the  gross  estate,  deductions  allowed,  net  es- 
tate and  the  tax  payable  thereon.  Section 
205  (section  6336V^f).  The  executor  is  to  pay 
the  tax.  Section  207  (section  6336^h).  The 
tax  Is  a  lien  for  ten  years  on  the  gross  es- 
tate except  such  part  as  is  paid  out  for  al- 
lowed charges,  section  209  (section  6336V^J), 
•and  If  not  paid  within  sixty  days  after  It  is 
4ue  Is  to  be  collected  by  a  suit  to  subject  the 
•decedent's  property  to  be  sold,  section  206 
(section  6336%!).  In  case  of  collection  from 
«ome  person  other  than  the  executor,  the 
-same  section  provides  for  contribution  from 
•or  marshalling  of  persons  subject  to  equal  or 
prior  liability  'It  being  the  purpose  and  In- 
tent of  this  title  that  so  far  as  is  practicable 
«nd  unless  otherwise  directed  by  the  will  of 
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the  decedent  the  tax  *shall  be  paid  out  of  the 
•estate  before  its  distribution."  These  provi- 
sions are  assailed  by  the  plaintiffs  in  error 
as  an  unconstltuticmal  Interference  with  the 
rights  of  the  States  to  regulate  descent  and 
•distribution,  as  unequal  and  as  a  direct  tax 
not  apportioned  as  the  Constitution  requires. 
[1]  The  statement  of  the  constitutional  ob- 
jections urged  imports  on  its  face  a  distinc- 
tion that,  if  correct,  evidently  hitherto  has 
escaped  this  Court  See  United  States  v. 
Field,  Feb.  28,  1921,  255  U.  S.  257,  41  Sup. 
Ct  256,  65  L.  Ed.  617.  It  is  admitted,  as 
since  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct  747,  44  L.  Ed.  969,  it  has  to  be,  that 
the  United  States  has  power  to  tax  legacies, 
but  it  is  said  that  this  tax  Is  cast  upon  a 
transfer  while  it  is  being  effectuated  by  the 
State  Itself  and  therefore  is  an  intrusion  up- 
on its  processes,  whereas  a  legacy  tax  is  not 
imposed  xmtil  the  process  is  complete.  An 
analogy  is  sought  in  the  difference  between 
the  attempt  of  a  State  to  tax  commerce 
among  the  States  and  its  right  after  the  goods 
have  become  mingled  with  the  general  stock 
in  the  State.  A  consideration  of  the  parallel 
is  enough  to  detect  the  fallacy.  A  tax  that 
was  directed  solely  against  goods  imported 
into  the  State  and  that  was  determined  by 
the  fact  of  importation  would  be  no  better 
after  the  goods  were  at  rest  In  the  State 
than  before.  It  would  be  as  much  an  inter- 
ference with  commerce  in  one  case  as  in  the 
other.  I.  M.  Darnell  &  Son  Go.  v.  Memphis, 
208  U.  S.  113,  28  Sup.  Ct  247,  52  L.  Ed.  413 ; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  Ed. 
847.  Conversely  if  a  tax  on  the  property  dis- 
tributed by  the  laws  of  a  State,  determined 
by  the  fact  that  distribution  has  been  accom- 
pHahed,  is  valid,  a  tax  determined  by  the 


fact  that  distribution  is  about  to  begin  is  no 
greater  interference  and  is  equally  good. 

[2]  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct.  747,  44  L.  Ed.  969,  dealt,  it  is  true, 
with  a  legacy  tax.  But  the  tax  was  met  with 
the  same  objection;  that  it  usurped  or  in- 
terfered with  the  exercise  of  state  powers, 
and  the  answer  to  the  objection  was  based 
upon  general  considerations  and  treated  the 
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"power  to  transmit  *or  the  transmission  or 
receipt  of  property  by  death"  as  all  stand- 
ing on  the  same  footing.  178  U.  S.  57,  59,  20 
Sup.  Ct  747,  44  L.  Ed.  969.  After  the  elab- 
orate discussion  that  the  subject  received  in 
that  case  we  think  it  unnecessary  to  dwell 
upon  matters  that  in  principle  were  disposed 
of  there.  The  same  may  be  said  of  the  argu- 
ment that  the  tax  is  direct  and  therefore  is 
void  for  want  of  apportionment  It  is  ar- 
gued that  when  the  tax  is  on  the  privilege  of 
receiving  the  tax  is  indirect  because  it  may 
be  avoided,  whereas  here  the  tax  is  inevitable 
and  therefore  direct  But  that  matter  also 
is  disposed  of  by  Knowlton  v.  Moore,  not  by 
an  attempt  to  make  some  scientific  distinc- 
tion, which  would  be  at  least  difficult,  but  on 
an  interpretion  of  language  by  its  traditional 
use— on  the  practical  and  historical  ground 
that  this  kind  of  tax  always  has  been  re- 
garded as  the  antithesis  of  a  direct  tax; 
"has  ever  been  treated  as  a  duty  or  excise,  be- 
cause of  the  particular  occasion  which  gives 
rise  to  its  levy."  178  U.  S.  81-83,  20  Sup. 
Ct  747,  44  L.  Ed.  969.  Upon  this  point  a 
page  of  history  is  worth  a  volume  of  logic. 

[3]  The  inequalities  charged  upon  the  stat- 
ute, if  there  is  an  intestacy,  are  all  inequali- 
ties in  the  amounts  that  beneficiaries  might 
receive  in  case  of  estates  of  different  values, 
of  different  proportions  between  real  and 
personal  estate,  and  of  different  numbers  of 
recipients;  or  if  there  is  a  will  affect  leg- 
atees. As  to  the  inequalities  in  case  of  a  will 
they  must  be  taken  to  be  contemplated  by  the 
testator.  He  knows  the  law  and  the  conse- 
quences of  the  disposition  that  he  makes.  As 
to  Intestate  successors  the  tax  is  not  imposed 
upon  them  but  precedes  them  and  the  fact 
that  they  may  receive  less  or  different  sums 
because  of  the  statute  does  not  concern  the 
United  States. 

[4]  There  remains  only  the  construction  of 
the  Act  The  argument  against  its  constitu- 
tionality is  based  upon  a  premise  that  is  un- 
favorable to  the  contention  of  the  plaintiffs 
in  error  upon  this  point  For  if  the  tax  at- 
taches to  the  estate  before  distribution — ^if  it 
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is  a  tax  on  the  right  *to  transmit,  or  on  the 
transmission  at  its  beginning,  obviously  It 
attaches  to  the  whole  estate  except  so  far  as 
the  statute  sets  a  limit  "CJharges  against 
the  estate"  as  pointed  out  by  the  Court  below 
are  only  charges  that  affect  the  estate  as  a 
whole,  and  therefore  do  not  include  taxes  on 
the  right  of  individual  beneficiaries.  This 
reasoning  excludes  not  only  the  New  York 


COS 


41  SUPREME  COUBT  BEPOBTEB 


(OctTernv 


isuccession  tax  but  those  paid  to  other  States, 
which  can  stand  no  better  than  that  paid  in 
New  York.  What  amount  New  York  may 
take  as  the  basis  of  taxation  and  questions  of 
priority  between  the  United  States  and  the 
State  are  not  open  in  this  case. 
Decree  affirmed. 


(aM  u.  8.  417> 

In    re    MATTHEW    ADDY   STEAMSHIP    & 
COMMERCE    CORPORATION. 

(Aryued  April  11,  1021.    Decided  May  10^ 

1921.) 

No.  80,  Original. 

Mandamus  ^=>53»Does  not  lie  to  oonpel  dis- 
trict 000 rt  to  vaoate  ronand  to  state  court 
Under  Judicial  Code,  I  28  (Comp.  St  f 
1010) ,  denying  appeal  or  writ  of  error  from  an 
order  remanding  a  case  to  the  state  court,  and 
requiring  the  remand  to  be  immediately  car- 
ried into  execution,  a  writ  of  mandamus  will 
not  issue  to  compel  the  District  Judge  to  ya- 
cate  the  order  of  remand,  though  the  statute 
does  not  expressly  prohibit  mandamus. 

Petition  for  a  Writ  of  Mandanrag. 

Petition  by  the  Matthew  Addy  Steamship 
ft  Gommerce  Corporation,  a  Delaware  corpo- 
ration, for  writ  of  mandamus  directing  the 
District  Judge  for  the  Eastern  District  of 
Virginia  to  vacate  an  order  remanding  a  case 
to  the  state  court  Rule  discharged,  and 
petition  dismissed. 

See,  also,  41  Sup.  Ct  321. 

Mr.  T.  K.  Schmnck,  of  New  Tork  City,  for 
petitioner. 

Messrs.  Edward  R.  Balrd,  Jr.,  and  Gilbert 
R.  Swink,  both  of  Norfolk,  Ya.,  for  respond- 
ent 

Mr.  Justice  CLARKE  delivered  the  opinion 
of  the  Court. 

The  Coalmont  Moshannon  Coal  Company,  a 
Pennsylvania  corporation,  filed  its  petition 
in  the  circuit  court  of  the  city  of  Norfolk, 
Va.,  against  the  petitioner,  Matthew  Addy 
Steamship  &  Commerce  Corporation,  a  Dela- 
ware company,  for  the  recovery  of  damages 
for  the  alleged  breach  of  a  contract,  and,  un- 
der Virginia  practice,  garnlsheed  other  de- 
fendants. In  due  time,  and  in  proper  form, 
the  defendant,  the  petitioner  herein,  filed  its 
petition  for  the  removal  of  the  case  to  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia.  Thereafter  the 
plaintiff  in  the  state  court  filed  a  motion  to 
remand  the  case  claiming  that  it  was  not  re- 
movable for  the  reason  that  the  plaintiff  and 

the  principal  defendant  ♦were  nonresidents  of 
the  Eastern  District  of  Virginia.  The  Dis- 
trict Court  sustained  this  motion  and  order- 
ed the  case  remanded  to  the  state  court 


The  petition  in  this  iMroceeding  prays  that 
a  writ  of  mandamus  siball  be  issued,  direct- 
ing the  District  Judge  for  the  Eastern  Dis- 
trict of  Virginia,  to  vacate  the  order  remand- 
ing the  case,  to  redod^et  it  in  the  District 
Court,  and  that  It  thereupon  be  heard  and 
determined  according  to  law.  A  rule  to  show 
cause  was  issued  and  the  judge  has  filed  hl» 
return,  in  which  he  asserts  that  the  petition- 
should  be  dismissed,  for  the  reason  that  man- 
damus Is  not  an  appropriate  remedy,  because 
not  permitted  by  the  provisions  of  section  28^ 
of  the  Judicial  Code  (Comp  St  §  1010),  read- 
ing as  follows: 

"Sec.  28.  ♦  •  •  Whenever  any  case  shaU 
be  removed  from  any  state  court  into  any  Dis- 
trict Court  of  the  United  SUtes,  and  the  Dis- 
trict Court  shall  decide  that  the  case  wa» 
improperly  removed,  and  order  the  same  to 
be  remanded  to  the  state  court  from  whence 
It  came,  such  remand  shall  be  immediately  car- 
ried into  execution,  and  no  appeal  or  writ  of 
error  from  the  decision  of  the  District  Court 
so  remanding  such  cause  shall  be  allowed.** 

Ttda  language  of  the  Judicial  Code  first  ap- 
peared in  the  Act  of  Congress  of  March  3, 
1887  (24  Stat  552,  c.  373),  as  re-enacted  on  Au- 
gust 3,  1888  (25  Stat  433,  a  866),  and  it  haa 
continued  unchanged,  except  by  the  substitu- 
tion of  the  District  for  the  Circuit  Court 

In  1890,  in  the  case  of  In  re  Pennsylvania 
Co.,  Petitioner,  137  V.  S.  451, 11  Sup.  Ct  141, 
34  L.  Ed.  738,  it  was  held  that  the  power 
which  this  court  had  before  the  passage  of 
the  acts,  supra,  to  afford  a  remedy  by  man- 
damus when  a  cause,  removed  from  a  state 
court  was  improperly  remanded  thereto,  was 
taken  away  by  these  acts.  Upon  full  consid- 
eration of  the  prior  legislation,  this  court  in 
the  opinion  in  that  case  said  of  the  language 
of  the  statute  quoted  (137  U.  S.  454,  11  Sap. 
Ct  142  [34  L.  Ed.  738]): 

"In  terms,  it  only  abolishes  appeals  and  writs 
of  error,  it  is  true,  and  does  not  mention  writs 
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of  mandamus;  and  *it  is  unquestionably  a  gen- 
eral rule,  that  the  abrogation  of  one  remedy 
does  not  affect  another.  But  in  this  case,  we 
think  it  was  the  intention  of  Congress  to  make 
the  judgment  of  the  Circuit  Court  remanding 
a  cause  to  the  state  court  final  and  conclusive. 
The  general  object  of  the  act  is  to  contract  the 
jurisdiction  of  the  federal  courts.  The  abro- 
gation of  the  writ  of  error  and  appeal  would 
have  had  little  effect  in  putting  an  end  to  the 
question  of  removal,  if  the  writ  of  mandamus 
could  still  have  been  sued  out  in  this  coart. 
It  is  true  that  the  general  supervisory  power 
of  this  court  over  inferior  jurisdictions  is  of 
great  moment  in  a  public  point  of  view,  amd 
should  not,  upon  light  grounds,  be  deemed  to 
be  taken  away  in  any  case.  Still,  although 
the  writ  of  mandamus  is  not  mentioned  in  the 
section,  yet  the  use  of  the  words  'such  remand 
shall  be  immediately  carried  into  executioD/ 
in  addition  to  the  prohibition  of  appeal  and  writ 
of  error,  is  strongly  indicative  of  an  intent  to 
suppress  further  prolongation   of  the  contro- 
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rtnj  bj  whatever  process.  We  are,  there- 
fore, of  opinion  that  the  act  has  the  effect  of 
taking  away  the  remedy  by  mandamus  as  well 
as  that  of  appeal  and  writ  of  error." 

In  Flsk  V.  Henarie,  142  U.  S.  459,  468,  12 
Sup.  Ct  207,  35  U  Ed.  1080,  In  re  Pennsyl- 
vania Company,  supra,  was  cited  as  author- 
ity for  the  declaration  that  "review  on  writ 
of  error,  or  appeal  or  by  mandamus  is  taken 
away"  by  the  statutes  dted. 

In  Missouri  Pacific  Railway  Company  ▼. 
Fitzgerald,  100  U.  S.  556,  681, 16  Sup.  Ct  889, 
896  (40  L.  Ed.  636)  this  court  said: 

"It  was  subsequently  decided  in  the  case  of 
In  re  Pennsylvania  Company,  137  U.  S.  461, 
454,  that  the  power  to  afford  a  remedy  by  man- 
damus when  a  cause,  removed  from  a  state 
court,  is  improperly  remanded,  was  taken  away 
by  the  Acts  of  March  8,  1887,  and  August  13, 
1888." 

In  Powers  y.  Chesapeake  &  Ohio  R.  Co.,  169 
V.  S.  92,  96,  18  Sup.  Ct  264,  266  (42  L.  Ed. 
673)  It  was  said  that  an  order  remanding  a 
case  such  as  we  have  here  '*ls  not  review- 
able by  this  court" 
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*In  McLaughlin  Brothers  v.  Hallowell,  228 
U.  a  278,  33  Sup.  Ct  466,  67  L.  Ed.  836,  It  is 
held  that  an  order  of  the  United  States  Cir- 
cuit Court,  remanding  a  case  to  a  state  court, 
In  not  reviewable  here,  directly  or  indirectly, 
dtlng  Missouri  Pacific  Railway  Ck>.  y.  Fitz- 
gerald, 160  n.  S.  666, 16  Sup.  Ct  389, 40  L.  Ed. 
63a 

It  is  obvious  that  this  statute,  and  these 
decisions  Interpreting  It,  rule  the  case  at  bar, 
and  require  that  the  petition  for  mandamus 
be  dismissed. 

It  is  not  important  to  Inquire  to  what  ex- 
tent If  at  all.  Ex  parte  Wlsner,  203  XT.  S.  449, 
27  Sup.  Ct.  150,  51  K  Ed.  264,  and  In  re 
Moore,  209  U.  S.  490,  28  Sup.  Ct  686, 706, 52 
Jj,  Ed.  904,  14  Ann.  Cas.  1164,  departed  from 
the  statute  and  decisions  dted,  for  the  cor- 
rect rule  with  respect  to  the  function  and  use 
of  the  writ  of  mandamus  has  been  so  often 
announced  In  other  later  cases  that  it  has  be- 
come entirely  settled.  Ex  parte  Harding, 
219  U.  S.  363,  31  Sup.  Ct.  324, 56  L.  Ed.  252, 
87  L.  R.  A.  (N.  S.)  392;  McLaughlin  Broth- 
ers V.  Hallowell,  228  U.  S.  278, 33  Sup.  Ct  465, 
57  L.  Ed.  835 ;  Ex  parte  Roe,  234  U.  S.  70, 34 
Sup.  Ct  722,  58  L.  Ed.  1217;  Pacific  Live 
Stock  Co.  V.  Lewis,  241  U.  S.  440,  447,  36  Sup. 
Ot.  637,  60  L.  Ed.  1084;  Ex;  parte  Park 
Square  Automobile  Station,  244  U.  S.  412,  37 
Sup.  Ct  732,  61  L.  Ed.  1231;  Ex  parte  Park 
&  Tilf ord,  245  U.  S.  82,  38  Sup.  Ct  15,  62  L. 
Ed.  164. 

The  conflict  of  opinion  in  the  lower  courts 
with  respect  to  the  right  of  removal  from  a 
state  court  of  a  case  in  which  the  opposing 
parties  are  citizens  of  different  states  and 
neither  is  a  resident  of  the  state  In  which 


the  case  is  commenced.  Is  much  to  be  regret- 
ted, but  section  28  of  the  Judicial  Code  la 
controlling,  and  Congress  alone  has  power  to 
afford  relief. 

Rule  discharged. 

Petition  dismissed. 


(256  U.  8.  406) 
NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  YORK 
&  WHITNEY  CO. 

YORK  &  WHITNEY  CO.  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO. 

(Argued  April  22,  1921.    Decided  Uaj  16, 

1921.) 

Nos.  280,  281. 

L  Conrts  «=s>397y2.  New,  vol.  9A  Key-No.  Se- 
rles^-Judomeiit  in  carrier's  action  for  ohargea 
revlewalMe  on  certiorari. 

In  a  carrier's  action  against  a  consignee  to 
collect  a  balance  of  freight  charges  on  inter- 
state shipments  in  which  neither  party  was 
wholly  successful,  the  judgment  of  the  state 
court  is  reyiewable  by  writ  of  certiorari. 

2.  Carriers  ^=935  — Consignee  reoeivinfi  gooda 
liabfe  for  lawful  rates. 

A  consignee  of  interstate  shipments  who 
received  the  shipments  and  paid  all  charges 
claimed,  which  were  less  than  the  lawful  ratea 
established  under  the  Interstate  Commerce  Act, 
as  a  matter  of  law  assumed  liability  for  the  only 
lawful  rate  which  it  had  a  right  to  pay  or  the 
carrier  a  right  to  charge,  and  could  not  escape 
liability  therefor  through  any  contract  with  the 
carrier,  and  its  liability  was  not  a  question  ot 
fact  to  be  determined  from  circumstances  tend- 
ing to  show  an  implied  agreement. 

In  Error  and  on  Writs  of  Certiorari  to 
the  Superior  Court  of  the  State  of  Massachu- 
setts. 

Action  by  the  New  York  Central  &  Hud- 
son River  Railroad  Company  against  the 
York  &  Whitney  Company.  Judgment  waa 
rendered  for  plalntliT  for  part  of  the  amount 
sued  for  by  the  Supreme  Judicial  Court  of 
Massachusetts  (230  Mass.  206,  119  N.  E.  855), 
and  each  party  brings  error  and  petitions 
for  certiorari.  Writ  of  error  dismissed,  and 
Judgment  affirmed  In  part,  and  reversed  and 
remanded  In  part. 

See,  also,  253  U.  S.  478,  40  Sup.  Ct  481,. 
64  L.  Ed.  1022. 

Mr.  William  L.  Parsons,  of  Boston,  Mass., 
for  New  York  Cent  ft  H.  R.  R.  Co. 

Mr.  Amos  L.  Taylor,  of  Boston,  Masa^  for 
York  &  Whitney  Co. 

Mr.  Justice  McREYNOLDS  delivered  tho 
opinion  of  the  Court. 

[1]  Neither  party  was  wholly  successful  in 
the  courts  below.    230  Mass.  206,  119  N.  B. 
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855  (May  24,  1918).     Each  has  tasked  and 
obtained  a  writ  of  error  and  also  a  writ  of 


For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlgesta  and  rndezes 


510 


41  SUPREME  COURT  REPORTER 


(OctTexm. 


certiorarL  The  latter  properly  bring  the 
issues  before  us,  and  the  former  must  be 
dismissed. 

The  railroad  company  as  terminal  carrier 
sued  Tork  ft  Whitney  Company,  a  commis- 
sion merchant,  to  recover  the  balance  claimed 
for  freight  and  refrigeration  on  nine  carloads 
of  melons,  vegetables,  and  fruit  consigned  to 
the  latter,  subject  to  lawful  charges,  and 
delivered  at  Boston  during  the  years  1911 
and  1912.  They  were  shipped  in  interstate 
commerce  upon  straight  bills  of  lading  ap- 
proved as  to  form  by  the  Interstate  Com- 
merce Commission,  but  none  of  these  came 
into  the  consignee's  possession  and  it  had 
no  knowledge  of  their  issuance  or  terms. 

When  York  &  Whitney  Company  accepted 
the  cars  it  paid  all  charges  claimed.  The 
merchandise  was  sold  at  once  and  the  net 
proceeds  remitted  to  the  shippers.  Later  the 
railroad  company  discovered  that  it  had 
collected  less  than  lawful  rates  established 
under  the  Interstate  Commerce  Act  (24  Stat. 
379),  and  thereupon  demanded  the  balance 
alleged  to  be  due  by  reason  of  such  under- 
charges. Maintaining  it  had  accepted  the 
shipments  upon  the  understanding  that  the 
charges  were  as  reported,  and  had  not  agreed 
to  pay  more,  York  ft  Wliitney  Company  re- 
fused the  demand. 

Commission  merchants  often  receive  from 
strangers  shipments  of  perishable  articles 
for  sale  at  market  prices.  Under  a  trade 
custom  such  things  are  promptly  disposed  of 
and  the  net  proceeds  remitted  to  the  con- 
signors. Successful  conduct  of  the  business 
requires  prompt  settlements.  The  court  be- 
low held  that  whether  York  ft  Whitney  Com- 
pany impliedly  agreed  to  pay  the  rates  im- 
posed by  law  was  a  question  of  fact  to  be 
determined  upon  consideration  of  all  the  cir- 
cumstances. It  accordingly  approved  a  Judg- 
ment, entered  upon  a  verdict,  favorable  to 
that  company  as  to  charges  upon  one  car^ 
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*load  (No.  280),  and  in  behalf  of  the  railroad 
for  those  claimed  on  account  of  eight  car- 
loads (No.  281). 

[2)  We  think  the  doctrine  announced  in 
Pittsburgh,'  Cincinnati,  Chicago  dc  St  Louis 
Ry.  V.  Fink,  250  U.  S.  577,  40  Sup.  Ct  27, 
eS  L.  Ed.  1151  (November  10,  1919)  is  con- 
trolling, and  that  the  liablUty  of  York  ft 
Whitney  Company  was  a  question  of  law. 
The  transaction  between  the  parties  amount- 
ed to  an  assumption  by  the  consignee  to  pay 
the  only  lawful  rate  it  had  the  right  to  pay 
or  the  carrier  the  right  to  charge.  The  con- 
signee could  not  escape  the  liability  imposed 
by  law  through  any  contract  with  the  carrier. 

The  Judgment  of  the  court  below  in  No. 
280,  so  far  as  challenged,  must  be  reversed 
and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion.  The 
judgment  in  No.  281,  so  far  as  challenged,  is 
affirmed. 


(266  U.  8.  MS) 

DILLON  V.  GLOSS,  Depity  Celieetor. 

(Argued  Match  22,  1921.    Decided  May  16, 

1921.) 

No.  251. 


1.  Censtitntlonai  law  ^s»l 2— Provisions  rea- 
sonably implied  are  part  of  Constitntion. 

With  the  Constitution,  as  with  a  statute  or 
other  written  instrument,  what  is  reasonably 
implied  is  as  much  a  part  thereof  as  what  is 
expressed. 

2.  Constltntional  law  ^s»IO  —  Ratlfloatloa  off 
proposed  amendment  must  be  oompletod  with- 
in reasonable  time. 

Though  Const,  art.  S,  regulating  method 
of  adopting  amendments,  does  not  expressly 
prescribe  any  limit  to  the  time  within  which 
ratification  of  a  proposed  amendment  must  be 
completed,  it  is  implied  thereby  that  snch  ratifi- 
cation must  be  completed  within  a  reasonable 
time  after  the  amendment  is  proposed,  so  that 
it  represents  a  contemporaneous  sentiment  of 
the  required  number  of  states. 


3.  Constitutional  law  ^=9 10— Congress  cut  Ibc 
doflnite  period  for  ratMeatioii,  witliln  reaaoa- 
able  limitation. 

Congress  has  power,  under  the  broad  au- 
thority given  it  by  Const  art.  5,  regulating  the 
method  of  adopting  amendments,  to  fix  a  time 
within  which  a  proposed  amendment  shall  be 
ratified  to  become  effective,  so  long  as  Uie  time 
so  fixed  is  a  reasonable  one. 


4.  Censtittftlonal  law  9=»  10  — Seven-year  pe- 
riod, fixed  for  ratiflcatioa  off  Eiflbteeatb 
Amendment,  is  reasonable. 

The  period  of  seven  years  prescribed  by 
Congress  within  which  the  proposed  Eighteenth 
Amendment  to  the  Constitution  must  be  ratified 
by  the  requisite  number  of  states  to  make  the 
amendment  effective  was  a  reasonable  period,  in 
view  of  the  fact  that  all  amendments  which  had 
been  adopted  theretofore  had  been  ratified  in  a 
shorter  time. 

5.  Evidenoe  ^=934— Court  takes  Judloial  aotlee 
of  consummation  of  ratification  of  eoastita- 
tloaal  amendment. 

The  Supreme  Court  takes  judicial  notice  of 
the  date  of  the  consummation  of  the  ratification 
of  an  amendment  to  the  United  States  Consti- 
tution. 

6.  Constitutional  law  ^=922— Amendment  is  eff- 
fectlve  from  date  of  consummation  reganlleta 
of  date  of  proclamation. 

The  Eighteenth  Amendment  to  the  Consti- 
tution, which  was  to  take  effect  one  year  after 
being  ratified,  became  effective  on  January  16» 
1920,  which  was  one  year  after  the  consum- 
mation of  the  ratification,  though  the  Secretary 
of  State  did  not  proclaim  the  ratification  until 
January  29,  1919. 

Appeal  from  the  District  Court  of  tba 
United  States  for  the  Northern  District  of 
California. 

Habeas  corpus  proceedings  by  J.  J.  Dillon 
against  R.  W.  Gloss,  Deputy  Collector  of  In- 
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ternal  Bevenue,  to  secure  petitioner's  dis- 
charge from  custody  under  the  National  Pro- 
hibition Act  From  an  order  denying  the 
petition  for  the  writ  (262  Fed.  063),  petition- 
er appeals.    Affirmed. 

^Messrs.  Levi  Cooke,  of  Washington,  D.  0., 
and  Theodore  A.  Bell,  of  San  Francisco,  Gal., 
for  appellant 
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*The  Assistant  Attorney  General  Adams, 
for  appellee. 

Mr.  Justice  VAN  DBYANTER  delivered 
the  opinion  of  the  Ck)urt 

This  is  an  appeal  from  an  order  denying 
a  petition  for  a  writ  of  habeas  corpus.  Ex 
parte  Dillon  (D.  G.)  262  Fed.  563.  The  pe- 
titioner was  in  custody  under  section  26  of 
title  2  of  the  National  Prohibition  Act,  c  85, 
41  Stat.  305,  on  a  charge  of  transporting  in- 
toxicating liquor  in  violation  of  section  3  of 
that  title,  and  by  his  petition  sought  to  be 
discharged  on  several  grounds,  all  but  two 
of  which  were  abandoned  after  the  decision 
in  National  Prohibition  Gases,  253  U.  S.  350, 
40  Sup.  Gt  486,  588,  64  U  Ed.  946.  The  re- 
maining grounds  are,  first,  that  the  Eight- 
eenth Amendment  to  the  Gonstitution,  to  en- 
force which  title  2  of  the  act  was  adopted, 
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is  invalid,  because  the  congressional  ^resolu- 
tion  (40  Stat  1060)  proposing  the  amendment 
declared  that  it  should  be  inoperative  unless 
ratified  within  seven  years;  and,  secondly, 
that  in  any  event,  the  provisions  of  the  act 
which  the  petitioner  was  charged  with  vio- 
lating, and  under  which  he  was  arrested,  had 
not  gone  into  effect  at  the  time  of  the  asserted 
violation  nor  at  the  time  of  the  arrest 

The  power  to  amend  the  Constitution  and 
the  mode  of  exerting  it  are  dealt  with  in 
article  6,  which  reads: 

"The  Gongress,  whenever  two  thirds  of  both 
houses  shall  deem  it  necessary,  shall  propose 
amendments  to  this  Gonstitution,  or,  on  the  ap- 
plication of  the  Legislatures  of  two  thirds  of 
the  several  states,  shall  call  a  convention  for 
proposing  amendments,  which,  in  either  case, 
shall  be  valid  to  all  intents  and  purposes,  as 
part  of  this  Gonstitution,  when  ratified  by  the 
Legislatures  of  three  fourths  of  the  several 
states,  or  by  conventions  in  three  fourths  there- 
of, as  the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  Gongress:  Provided 
that  no  amendment  which  may  be  made  prior  to 
the  year  one  thousand  eight  hundred  and  eight 
shall  in  any  manner  affect  the  first  and  fourth 
daases  in  the  ninth  section  of  the  first  arti- 
cle; and  that  no  state,  without  its  consent, 
shflLU  be  deprived  of  its  equal  suffrage  in  the 
Senate." 

It  will  be  seen  that  this  article  says  noth- 
ing about  the  time  within  which  ratification 
may  be  had — ^neither  that  it  shall  be  unlim- 
ited nor  that  it  shall  be  fixed  by  Gongress. 
What  then  is  the  reasonable  inference  or  im- 
plication? Is  it  that  ratification  may  be  had 
at  any  time,  as  within  a  few  years,  a  cen- 


be  had  within  some  reasonable  period  which 
Gongress  is  left  tree  to  define?  Neither  the 
debates  In  the  federal  convention  which 
framed  the  Gonstitution  nor  those  in  the 
state  conventions  which  ratified  it  shed  any 
light  on  the  question. 
The  proposal  for  the  Eighteenth  Amend- 

ment  is  the  *first  in  which  a  definite  period 
for  ratification  was  fixed.i  Theretofore  21 
amendments  had  been  proposed  by  Gongress 
and  seventeen  of  these  had  been  ratified  by 
the  Legislatures  of  three-fourths  of  the  states 
— some  within  a  single  year  after  their  pro- 
posal and  all  within  four  years.  Each  of  the 
remaining  4  had  been  ratified  in  some  of  the 
states,  but  not  in  a  sufficient  number.^  Eigh- 
ty years  after  the  partial  ratification  of  one, 
an  effort  was  made  to  complete  its  ratifica* 
tion,  and  the  Legislature  of  Ohio  passed  a 
joint  resolution  to  that  end,*  after  which 
the  effort  was  abandoned.  Two,  after  ratifi- 
cation in  one  less  than  the  required  number 
of  states  had  lain  donnant  for  a  century.^ 
The  other,  proposed  March  2, 1861,  declared: 

"No  amendment  shall  be  made  to  the  Gon- 
stitution which  will  authorize  or  give  to  Gon- 
gress the  power  to  abolish  or  interfere,  within 
any  state,  with  the  domestic  institutions  there- 
of, including  that  of  persons  held  to  labor  or 
service  by  the  laws  of  said  state."  * 

Its  principal  purpose  was  to  protect  slavery 
and  at  the  time  of  its  proposal  and  partial 
ratification  it  was  a  subject  of  absorbing  in- 
terest, but  after  the  adoption  of  the  Thir- 
teenth Amendment  it  was  generally  forgot- 
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ten.  Whether  an  amendment  ^proposed  with- 
out fixing  any  time  for  ratification,  and  which 
after  favorable  action  in  less  than  the  re- 
quired number  of  states  had  lain  dormant 
for  many  years,  could  be  resurrected  and  its 
ratification  completed  had  been  mooted  on 
several  occasions,  but  was  still  an  open 
question. 

These  were  the  circumstances  in  the  light 
of  which  Gongress  in  proposing  the  Eight- 
eenth Amendment  fixed  seven  years  as  the 
period  for  ratification.  Whether  this  could 
be  done  was  questioned  at  the  time  and  de- 
bated at  length,  but  the  prevailing  view  in 
both  houses  was  that  some  limitation  was 

iSome  oonBlderatlon  bad  been  glyen  to  the  tub- 
ject  before,  but  without  any  definite  action.  Cong. 
Globe,  89th  Cong.  Ist  Sees.  S771;  iOth  Cong.  Sd  Bees. 
912,  1040,  1S09-1314. 

*  Watson  on  the  Constitution,  toI.  S,  pp.  1676-1679 ; 
House  Doc.  64th  Cong.  2d  Sess.  No.  863,  pt.  2,  p.  800. 

*  House  Doc.  64th  Cong.  2d  Sess.  No.  853,  pt.  8. 
p.  817  (No.  243) ;  Ohio  Senate  Journal,  1873,  pp.  690. 
666,  667,  678:  Ohio  House  Journal,  1873,  pp.  848,  849. 
A  committee  charged  with  the  preliminary  con- 
sideration of  the  Joint  resolution  reported  that  they 
were  dWlded  In  opinion  on  the  question  of  tbe  Ta- 
lidlty  of  a  ratification  after  so  great  a  lapse  of 
time. 

« House  Doc.  64th  Cong.  2d  Bess.  No.  853,  pt  I, 

pp.  800,  320  (No.  296),  328  (No.  399). 

■12  Btat  261;  House  Doc.  64tb  Cong.  2d  Bess.  No. 


tory  or  even  a  longer  period,  or  that  it  must  868,  pt  s,  pp.  196-197.  863  (No.  98i),  869  (No.  ioi6). 
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intended  and  that  seven  years  was  a  reason- 
able period.* 

[1]  Tliat  the  Constitution  contains  no  ex- 
press provision  on  the  subject  is  not  in  itself 
controlling;  for  with  the  Constitution,  as 
with  a  statute  or  other  written  instrument, 
what  is  reasonably  Implied  is  as  much  a  part 
of  it  as  what  is  expressed. ^  An  examination 
of  article  5  discloses  that  it  is  intended  to 
Invest  Congress  with  a  wide  range  of  power 
In  proposing  amendments.  Passing  a  pro- 
vision long  since  expired,*  it  subjects  this 
power  to  only  two  restrictions:  one  that  the 
proposal  shall  have  the  approval  of  two-thirds 
of  both  houses,  and  the  other  excluding  any 
amendment  which   will   deprive  any  state, 
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without  *its  consent,  of  its  equal  suffrage  In 
the  Senate. •  A  further  mode  of  proposal — 
as  yet  never  invoked — Is  provided,  which  is, 
that  on  the  application  of  two-thirds  of  the 
states  Congress  shall  call  a  convention  for 
the  purpose.  When  proposed  In  either  mode 
amendments  to  be  effective  must  be  ratified 
t>y  the  Legislatures,  or  by  conventions,  in 
three-fourths  of  the  states,  "as  the  one  or 
the  other  mode  of  ratification  may  be  pro- 
posed by  the  Congress."  Thus  the  people  of 
the  United  States,  by  whom  the  Constitution 
was  ordained  and  established,  have  made 
it  a  condition  to  amending  that  Instrument 
that  the  amendment  be  submitted  to  repre- 
aentatlve  assemblies  in  the  several  states  and 
be  ratified  in  three-fourths  of  them.  The 
plain  meaning  of  this  is  (a)  that  all  amend- 
ments must  have  the  sanction  of  the  people 
of  the  United  States,  the  original  fountain 
-of  power,  acting  through  representative  as- 
semblies, and  (b)  that  ratification  by  these 
assemblies  in  three-fourths  of  the  states  shall 
he  taken  as  a  decisive  expression  of  the  peo- 
ple's will  and  be  binding  on  all.io 

*  Cong.  Rec.  65Ui  Cong.  Ist  Bess.  pp.  6648-6661, 
5652-5653,  6668-5661;  2d  Sees.  pp.  423-425.  428.  436.  443. 
444.   445-446.   463,  469,   477-478. 

T  United  StatOR  v.  Babbit,  1  Black.  65.  61.  17  U 
'Bd.  94;  Ex  parte  Yarbiough,  110  U.  S.  651,  668,  4 
Sup.  Ct  152,  28  L.  Ed.  274;  McHenry  v.  Alford,  168 
U.  S.  651.  672.  IS  Sup.  Ct.  242,  42  L.  Ed.  614;  South 
•Carolina  ▼.  United  States,  199  U.  8.  437,  461.  26  Sup. 
Ct.  HO.  60  Lt.  Ed.  261.  4  Ann.  Cas.  737;  Luria  v. 
United  SUtes,  231  U.  S.  9,  24.  34  Sup  Ct  10,  68  L. 
Ed.  101 ;  The  Pesaro.  265  U.  8.  216.  41  Sup.  Ct  308. 
66  L.  Ed.  692. 

*  Article  6,  aa  before  shown,  contained  a  provl- 
Rlon  that  "no  amendment  which  may  be  made 
prior  to  th«)  year  one  thousand  eight  hundred  and 
-eight  shall  In  any  manner  affect  the  first  and 
fourth  clauses  in  the  ninth  section  of  the  first 
article."  One  of  the  clauses  named  covered  the 
migration  and  Importation  of  slaves  and  the  other 
deals  with  direct  taxes. 

*  When  the  federal  convention  adopted  article  6 
a  motion  to  include  another  restriction  forbidding 
«ny  amendment  whereby  a  state,  without  its  con- 
sent, would  "be  affected  In  Its  Internal  police" 
was  decisively  voted  down.  The  vote  was:  Yeas  8 
^Connecticut  New  Jersey.  Delaware;  nays  S— New 
Hampshire.  Massachusetts.  Pennsylvania.  Mary- 
land. Virginia.  North  Carolina.  South  Carolina, 
•Georgia.    Elliott's  Debates,  vol.  6.  pp.  661.  662. 

>*Se6  Martin  v.  Hunter's  Lessee.  1  Wheat  804, 
124»   825,   4  L.   Ed.   97;    McCuUoch   T.    Maryland,   4 


[2]  We  do  not  find  anything  in  the  article 
which  suggests  that  an  amendment  once  pro- 
posed is  to  be  open  to  ratification  for  all  time, 
or  that  ratification  in  some  of  the  states  may 
be  separated  from  that  In  others  by  many 
years  and  yet  be  effective.  We  do  find  that 
which  strongly  suggests  the  contrary.  First, 
proposal  and  ratification  are  not  treated  as 
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unrelated  acts,  but  as  succeeding  steps  *in  a 
single  endeayor,  the  natural  Inference  being 
that  they  are  not  to  be  widely  separated  in 
time,     becondly,   it  is  only  when   there  is 
deemed  to  be  a  necessity  therefor  that  amend- 
ments are  to  be  proposed,  the  reasonable  Im- 
plication being  that  when  proposed  they  are 
to  be  considered  and  disposed  of  presently. 
Thirdly,  as  ratification  is  but  the  expression 
of  the  approbation  of  the  people  and  ia  to  be 
effective  when  had  in  three-fourths  of  the 
states,  there  is  a  fair  implication  that  it 
must  be  sutiiciently  contemporaneous  in  that 
number  of  states  to  reflect  the  wiU  of  the 
people  in  all  sections  at  relatively  the  same 
period,  which  of  course  ratification  scattered 
through  a  long  series  of  years  would  not  do. 
These  considerations  and  the  general  purport 
and  spirit  of  the  article  lead  to  the  condusioii 
expressed  by  Judge  Jameson  i^  "that  an  alter- 
ation of  the  Ck)nstitution  proposed  to-day  has 
relation  to  the  sentiment  and  the  felt  needs 
of  to-day,  and  that,  if  not  ratified  early  while 
that  sentiment  may  fairly  be  supposed  to  ex- 
ist, it  ought  to  be  regarded  as  waived,  and 
not  again  to  be  voted  upon,  unless  a  second 
time  proposed  by  Congress."    That  this  is  the 
better  conclusion  becomes  even  more  mani- 
fest when  what  Is  comprehended  in  the  otlk- 
er  view  is  considered ;   for,  according  to  it, 
four  amendments  proposed  long  ago — two  in 
1789,  one  in  1810  and  one  in  1S61— are  stUl 
pending  and  in  a  situation  where  their  rati- 
fication in  some  of  the  states  many  years 
since  by  representatives  of  generations  now 
largely  forgotten  may  be  effectively  supple- 
mented in  enough  more  states  to  make  three- 
fourths  by  representatives  of  the  present  or 
some  future  generation.    To  that  view  few 
would  be  able  to  subscribe,  and  in  our  opin- 
ion it  is  quite  untenable.    We  conclude  that 
the  fair  Inference  or  implication  from  article 
5  is  that  the  ratification  must  be  within  some 
reasonable  time  after  the  proposaL 
[3,4]  Of  the  power  of  Congress,  keeping 

within  reasonable  *limits,  to  fix  a  definite  peri- 
od for  the  ratification  we  oitertain  no  doubt. 
As  a  rule  the  Constitution  speaks  in  general 
terms,  leaving  Congress  to  deal  with  subsidi- 
ary matters  ox  detail  as  the  public  interests 

Wheat  316,  402-404,  4  L.  Bd.  &79;  Cohena  t.  Vlr- 
ginia.  6  Wheat  264,  413.  414,  6  L.  Ed.  2S7 ;  Dods« 
y.  Woolsey,  18  How.  331,  817,  348.  16  L.  Ed.  401; 
Hawke  ▼.  Smith,  258  U.  8.  221.  40  Sup.  Ct  49S.  M 
L.  Ed.  871.  10  A.  L.  R.  1504;  Story  on  the  ConsU- 
tution  (5th  Ed.)  11  862,  863,  463-466. 

u  Jameson    on    Constitutional    Conventions    iHOk 
Ed.)  i  686. 
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and  changing  conditions  may  require  ;^3  and 
article  5  la  no  exception  to  the  rule.  Whether 
a  definite  period  for  ratification  shall  be  fix- 
ed, so  that  all  may  know  what  it  is  and 
speculation  on  what  is  a  reasonable  time  may 
be  ayoided,  is,  in  our  opinion,  a  matter  of 
detail  which  Oongress  may  determine  as  an 
incident  of  its  power  to  designate  the  mode  of 
ratification.  It  is  not  questioned  that  seven 
years,  the  period  fixed  in  this  instance,  was 
reasonable,  if  power  existed  to  fix  a  definite 
time;  nor  could  It  well  be  questioned  con- 
sidering the  periods  within  which  prior 
amendments  were  ratified. 

[5,  6]  The  provisions  of  the  act  which  the 
petitioner  was  charged  with  violating  and 
under  which  he  was  arrested  (title  2,  U  3,  26) 
were  by  the  terms  of  the  act  (title  8,  S  21)  to 
be  in  force  from  and  after  the  date  when 
the  Eighteenth  Amendment  should  go  into 
effect,  and  the  latter  by  its  own  terms  was 
to  go  into  effect  one  year  after  being  ratified. 
Its  ratification,  of  which  we  take  Judicial  no- 
tice, was  consummated  January  16,  1919.^* 
That  the  Secretary  of  State  did  not  proclaim 
its  ratification  until  January  29,  1919,i«  is 
not  material,  for  the  date  of  its  consumma- 
tion, and  not  that  on  which  it  is  proclaimed, 
controls.  It  follows  that  the  provisions  of 
the  act  with  which  the  petitioner  is  concerned 

•877 

went  into  effect  January  *16,  1920.  His  al- 
leged offense  and  his  arrest  were  on  the  fol- 
lowing day;  so  his  claim  that  those  provi- 
sions had  not  gone  into  effect  at  the  time  lb 
not  well  grounded. 
Final  order  affirmed. 


(S«  n.  8.  402) 

UNITED  STATES  V.   >ETNA  EXPLOSIVES 

CO. 


(Argued  April  27  and  28,  1921. 
May  16, 1921.) 
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Castoms  duties  ^=938(5)--Nltrlc  acid,  to  which 
sulphuric  acid  added  to  prevent  corrosion,  not 
dutiable  as  "preparation"  or  ''mlxturei" 

Under  Tariff  Act  1913,  par.  887,  including 
nitric  and  salpburic  acid  in  the  free  list,  and 
paragraph  5,  imposlDg  a  duty  of  15  per  centum 
ad  valorem  on  all  chemical  and  medicdnal  com- 
pounds, preparations,  and  mixtures,  nitric  add, 
to  which  anlphuric  acid  amounting  to  20  per 
cent,  by  weight  and  5  per  cent,  according  to  val- 

u  Martin  v.  Hunter's  Lessee,  1  Wheat.  804,  326. 
4  Li.  Ed.  97;  McCulIoch  v.  Maryland,  4  Wheat.  316, 
407.  4  U  Bd.  579. 

»Sen.  Doc  No.  169,  66tli  Cong.  2d  Bess.;  Ark. 
Gen.  Acts  1919,  p.  612;  Ark.  House  Journal,  1919, 
p.  10;  Ark.  Sen.  Journal,  1919.  p.  16;  Wyo.  Sen. 
Journal,  1919.  pp.  36.  27;  Wyo.  House  Journal, 
1919.  pp.  27.  28;  Mo.  Sen.  Journal,  1919,  pp.  17,  IS; 
Mo.  House  Journal.  1919.  p.  40. 

«*40  Stat.  1941. 


ue  has  been  added  solely  to  prevent  corrosion 
of  steel  tank  cars  essential  for  the  transporta- 
tion of  nitric  add  in  large  quantities,  is  not 
dutiable  as  a  "preparation"  or  "mixture." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mixture: 
Preparation.] 

Mr.  Justice  Clarke  dissenting. 

On  Writ  of  Certiorari  to  the  United  States 
Court  of  Customs  Appeals. 

Proceedings  on  protests  of  the  ^tna  explo- 
sives Company  against  assessments  of  duty 
on  imported  goods.  A  decision  of  the  Board 
of  General  Appraisers,  upholding  the  action 
of  the  Collector  of  Customs  and  overmling 
the  protests,  was  reversed  by  the  Court  of 
Customs  Appeals  (9  Ct.  Cust  App.  298), 
and  the  United  States  brings  certiorari.  Af- 
firmed. 

*408 

*Mr.  Assistant  Attorney  General  Hanson 
for  the  United  States. 

Mr.  Addison  S.  Pratt,  of  New  York  City, 
for  respondent 

Mr.  Justice  McRETNOLDS  deUvered  the 
opinion  of  the  Court 

A  writ  of  certiorari  to  the  Court  of  Cus- 
toms Appeals  was  granted  (253  U.  S.  481,  40 
Sup.  Ct  483,  64  L.  Ed.  1023)  under  the  Act  of 
August  22,  1914  (chapter  267,  38  Stats.  703 
[Omp.  St  S  1186]).  iEtna  Explosives  Co.  ▼. 
United  States,  9  Ct  Cust  App.  29a 

The  question  presented  Is  whether  the  im- 
ports came  within  paragraph  387  of  the  free 
list,  Tariff  Act  of  1913  (chapter  16,  38  Stats. 
114),  which  provides: 

"Adds:  Acetic  or  pyroligneous,  arsenic  or  ar- 
senious,  carbolic,  chromic,  fluoric,  hydrofluoric, 
hydrochloric  or  muriatic,  nitric,  phosphoric, 
phthalic,  prussic,  silicic,  sulphuric  or  oil  of  vit- 
riol, and  valerianic" 

--or  was  dutiable  under  paragraph  5: 

"Alkalies,  alkaloids,  and  all  chemical  and  me- 
dicinal compounds,  preparations,  mixtures  and 
salts,  and  combinations  thereof  not  specially 
provided  for  in  this  section,  15  per  centum  ad 
valorem." 

The  imported  merchandise  was  nitric  add, 
to  which  approximately  20  per  cent,  by 
weight  and  5  per  cent  according  to  value  of 
sulphuric  add  had  been  added  for  the  sole 
purpose  of  preventing  corrosion  of  steel  tank 
cars  essential  for  transportation  of  the  form- 
er add  In  large  quantities.  That  the  addi- 
tion of  sulphuric  add  prevents  nitric  add 
from  attacking  steel  is  a  well-known  fact  con- 
cerning which  there  is  no  very  satisfactory 
explanation.  The  court  below  found  the  sul- 
phuric acid  was  added  solely  for  transporta- 
tion purposes,  and  that  the  result  was  not  a 
mixture  merchantable  as  such  for  use  in  the 
United  States.  It  accordingly  held  that  no 
duty  should  have  been  demanded  and  among 
other  things  said: 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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**The  word  'preparations'  [in,  paragrraph  5] 
implies  of  course  that  they  are  something  pre- 
pared and  adapted  to  particular  uses  or  sery- 
ices.  It  is  no  stretch  to  say  that  the  word 
'mixtures'  as  here  employed  was  used  in  a  sim- 
ilar sense  to  import  mixtures  susceptible  of 
commercial  use  as  they  exist,  or  are  at  least 
such  as  are  purposely  started  on  their  way  to- 
ward adaption  to  such  use.  While  not  resting 
this  case  solely  upon  this  yiew,  it  certainly 
would  appeal  with  great  force  were  it  the  only 
consideration  involved." 

"The  testimony  fairly  tends  to  show  that  as  a 
commercial  proposition  there  is  only  one  prac- 
tical means  of  transporting  strong  nitric  acid 
such  as  that  involved  in  the  present  importation 
in  quantities  sufficient  to  meet  the  current  de- 
mand, and  that  is  to  mix  it  with  a  sufficient 
amount  of  sulphuric  add  and  ship  it  in  tank 
cars  or  drums." 

"It  is  evident  that  the  importer  sought  to  in- 
troduce nitric  add  and  had  no  desire  to  import 
sulphuric  acid,  or  nitric  and  sulphuric  add  as 
a  usable  mixture.  This  small  percentage  of 
sulphuric  acid  which  was  relatively  insignificant 
in  its  money  value  was  employed  solely  for  the 
purpose  of  making  it  possible  to  ship  the  nitric 
acid  into  this  country  in  usable  quantities.  The 
result  was  not  a  mixture  merchantable  as  such 
for  use  in  the  United  States.  *  *  *  The 
merchandise  had  not  reached  the  state  of  a 
commerdal  mixture  contemplated  by  the  stat- 
ute. It  was  susceptible  of  no  use  other  than 
as  nitric  acid  which  must  before  use  be  again 
treated.  The  mixing  of  this  minimum  amount 
of  sulphuric  add  should  be  treated  as  a  means 
of  and  part  of  the  shipment,  and  as  an  act  as 
essential  in  the  importation  of  nitric  add  as 
would  have  been  the  proper  packing  of  glass- 
ware or  other  goods  designed  for  shipment  by 
rail." 

"In  the  present  case  we  are  convinced  that 
there  was  neither  an  advantage  to  the  importer 
in  adding  the  requisite  amount  of  sulphuric 
add  to  admit  of  safe  shipment  of  the  nitric 
acid  nor  was  there  any  possible  loss  of  revenue 
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to  the  ^government  The  sole  purpose  for  which 
this  addition  was  made  was  to  admit  of  shipment 
It  would  be  sticking  in  the  bark  to  say  that  this 
was  such  a  mixture  as  the  statute  in  question 
contemplates.  It  is  not  yet  prepared.  It  has 
not  been  advanced  as  a  preparation  for  actual 
use  except  to  the  extent  tiiat  a  small  portion  of 
the  requisite  amount  of  sulphuric  acid  which 
when  added  in  the  proper  quantity  would  result 
in  making  a  mixture  which  was  usable,  is 
found  in  this  tank  instead  of  some  other.  The 
quantity  is  relatively  insignificant." 

"We  think  that  the  true  rule  is  that  the  in- 
troduction of  a  quantity  of  sulphuric  acid 
solely  for  the  purpose  of  rendering  the  trans- 
portation of  nitric  acid  safe,  and  which  does  not 
result  in  a  usable  mixture,  is  more  in  the  na- 
ture of  an  act  of  shipment  than  an  admixture, 
and  does  not  produce  a  substance  which  is  du- 
tiable under  paragraph  5." 

We  find  DO  reason  for  disapproving  the 
conclusion  reached  by  the  Court  of  Customs 
Appeals.  The  applicable  tariff  act  granted 
free  entry  to  both  nitric  and  sulphuric  acids, 
and,   viewed  practically,  the   commodity   in 


question  was  nothing  more  than  nitric  add 
rendered  noninjurious  to  steel  tanks  by  add- 
ing sulphuric  add  of  small  value.  The  two 
acids  do  not  Interact,  and  the  result  was  a 
mere  mechanical  mixture,  not  intended  or 
adapted  as  such  for  commercial  use,  and  not 
a  chemical  mixture  within  the  true  Intent  of 
paragraph  5. 

The  Judgment  of  the  court  below  must  be 
affirmed. 

Mr.  Justice  DAY  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
Mr.  Justice  CLARKE  dissents. 


(256  n.  a  3SS) 
KRICHMAN  V.  UNITED  STATES. 

(Argued  March  23,  1921.    Dedded  May  16, 

1921.) 

No.  260. 

1.  Bribery  ^=9|  (2)— Porter  ef  railroad  ander 
govern ment  control  Is  not  "officer  of  the 
United  States." 

A  baggage  porter,  employed  by  a  railroad 
under  the  control  of  the  United  States  gOTem- 
ment,  was  not  an  officer  of  the  United  States, 
within  Criminal  Code,  {  39  (Comp.  St.  § 
10203),  making  it  an  offense  to  bribe  an  officer 
to  influence  his  action. 

2.  Bribery  ^=»  I  (2) ^Porter  of  railroad  sader 
oovernment  control  does  not  exerolse  official 
function. 

A  baggage  porter,  in  the  employ  of  a  rail- 
road while  it  is  under  control  of  the  federal 
governmeut,  does  not  exercise  an  official  func- 
tion, 80  that  giving  him  a  bribe  to  induce  him 
to  deliver  a  trunk  checked  as  baggage  to  one 
not  the  owner  is  not  an  offense,  under  Criminal 
Code,  S  39  (Comp.  St.  (  10203),  making  it  an 
offense  to  offer  or  give  anything  of  value  to  a 
person  acting  on  behalf  of  the  United  States 
in  an  offidal  function  to  influence  his  action. 


3.  Criminal  law  ^=»I3— Amblgnlty  most  not  be 
solved  80  as  to  embrace  ofFease  not  dearly 
within  the  law. 

The  ambiguity  in  a  statute  defining  a  crim- 
inal  offense  is  not  to  be  solved  so  as  to  em- 
brace offenses  which  are  not  dearly  within 
the  law. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit 

Harry  Krichman  was  convicted  of  offering 
a  bribe  to  a  baggage  porter  to  do  an  act  in 
violation  of  his  daty  to  the  United  States, 
which  was  in  control  of  the  railroad.  The 
denial  of  his  motion  in  arrest  of  judgment 
(256  Fed.  974)  was  affirmed  by  the  Circuit 
Court  of  Appeals  (263  Fed.  538),  and  defend- 
ant brings  certiorari.    Reversed. 
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Mr.  Edward  Schoen,  of  Newark,  N.  J.,  for 
petitioner. 

Mr.  W.  C.  Herron,  of  Wasbington,  D.  C,  for 
the  United  States. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

Erichman,  petitioner,  was  convicted  upon 
an  indictment  which  charged  that  while  the 
Pennsylvania  Railroad  was  under  the  control 
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of  and  being  operated  by  the  ^United  States, 
he  offered  a  bribe  to  a  baggage  porter  to  do 
an  act  in  violation  of  his  duty,  contrary  to 
Section  39  of  tiie  Criminal  Code  of  the  Unit- 
ed States  (86  Stat.  1006,  10  Comp.  Stats.  S 
10203).    The  section  is  in  the  margin,  i 

It  appears  that  the  porter  was  employed  at 
the  Pennsylvania  terminal  in  the  city  of  New 
York.  The  petitioner  offered  to  bribe  the  por- 
ter to  deliver  to  him  certain  trunks  contain- 
ing furs,  which  were  checked  from  the  Penn- 
sylvania station  to  points  outside  the  state 
of  New  York,  and  paid  the  porter  a  sum 
of  money,  and  procured  from  him  delivery  of 
a  trunk  containing  valuable  furs. 

Petitioner  moved  in  arrest  of  judgment, 
claiming  that  neither  the  indictment  nor  the 
evidence  made  out  any  offense  under  the 
statute.  The  District  Court  denied  the  mo- 
tion. United  States  v.Krichman,  266  Fed.  974. 
The  Judgment  was  affirmed  by  the  Circuit 
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Court  of  Appeals  for  the  Second  Circuit  *263 
Fed.  688.  The  case  then  came  to  this  court  by 
writ  of  certiorari,  262  U.  S.  676,  40  Sup.  Ct 
344,  64  L.  Ed.  724. 

The  statutes  and  executive  orders  concern- 
ing railroads  are  stated  in  Northern  Padflc 
Railway  Co.  v.  North  Dakota,  250  U.  S.  135, 
39  Sup.  Ct  602,  63  U  Ed.  897.  By  the  stat- 
ute of  August  29,  1916  (39  Stat  646  [Ck)mp.  St 
S  1974aD,  c.  418,  {  1,  the  President  was  given 

*  Section  S9  !■  as  follows: 

"Wtaoerer  shall  promise,  offer,  or  give,  or  cause 
or  procure  to  be  promised,  offered,  or  given,  any 
money,  or  other  thing  of  value,  or  shall  make  or 
tender  any  contract,  undertaking,  obligation,  gra- 
tuity, or  security  for  the  payment  of  money,  or  for 
the  delivery  or  conveyance  of  anything  of  value, 
to  any  officer  of  the  United  Statee,  or  to  any  per- 
son acting  for  or  on  behalf  of  the  United  States 
in  any  official  function,  under  or  by  authority  of 
any  department  or  office  of  the  government  there- 
of, or  to  any  officer  or  person  acting  for  or  on  be- 
half of  either  house  of  Congress,  or  of  any  com- 
mittee of  either  house,  or  both  houses  thereof,  with 
intent  to  influence  his  decision  or  action  on  any 
question,  matter,  cause,  or  proceeding  which  may 
at  any  time  be  pending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  or  In 
his  place  of  trust  or  profit,  or  with  Intent  to  in- 
fluence him  to  commit  or  aid  in  committing,  or  to 
collude  in,  or  allow,  any  fraud,  or  make  oppor- 
tunity for  the  commission  of  any  fraud,  on  the 
United  States,  or  to  induce  him  to  do  or  omit  to 
do  any  act  in  violation  of  his  lawful  duty,  shall 
be  fined  not  more  than  three  times  the  amount 
of  money  or  value  of  the  thing  so  offered,  prom- 
ised, given,  made,  or  tendered,  or  caused  or  pro- 
cured to  be  so  offered,  promised,  given,  made,  or 
tendered,    and    imprisoned    sot    more    than    three 
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power  to  take  possession  and  assume  control 
of  the  transportation  systems  of  the  country. 
After  the  declarations  of  war  with  Germany 
(April  6,  1917)  and  Austria  (December  7, 
1917),  the  President  issued  a  proclamation  o£ 
December  26,  1917,  taking  possession  of  thr/ 
transportation  systems  within  the  boundaries 
of  the  United  States.  40  Stats.  1733,  Comp. 
Stats.  1918,  S  1974a.  The  proclamation  ap- 
pointed a  Director  General  of  Railroads  with 
full  authority  to  take  control  of  the  systems, 
and  to  operate  and  administer  them.  See 
Act  of  March  21,  1918,  40  Stat  451,  for  the 
full  authority  given  the  Director  General  by 
the  proclamation  of  the  President  of  March 
29, 1918.    Gomp.  Stats.  1918,  S  8115%h. 

In  order  to  sustain  the  conviction  the  bribe 
must  have  been  given  to  an  officer  of  the  Unit- 
ed States,  or  to  a  person  acting  for  or  on  be- 
half of  the  United  States  in  an  official  func- 
tion under  or  by  the  authority  of  a  depart- 
ment or  office  of  the  government 

[1]  Clearly  Erichman  was  not  an  officer  of 
the  United  States.  United  States  v.  Maurice, 
26  Fed.  Gas.  1211,  No.  15747;  United  States 
V.  HartweU,  6  WaU.  385^  393,  18  U  Ed.  830. 
We  need  not  dwell  upon  this  point,  as  the 
governm^it  concedes  that  the  porter  was  not 
an  officer  within  the  meaning  of  the  statute. 

[2]  The  point  to  be  decided  depends  upon 
whether,  when  the  bribe  was  offered  to  the 
porter,  he  was  acting  for  the  United  States  in 
an  official  function.  The  decided  cases  do  not 
afford  much  aid  in  reaching  a  solution  of  this 
problem,  and  in  our  view  the  cases  dted  in 
the  opinions  in  the  courts  below  throw  little 

esee 
light  upon  the  subject.  *The  statute  ci^eating 
the  offense  was  passed  long  before  there  was 
any  thought  of  the  government  taking  over 
the  railroads.  That  does  not  prevent  its  ap- 
plication if  the  thing  done  offends  against  it 
It  is  however,  a  circumstance  proper  to  be 
considered  in  determining  whether  the  situ- 
ation is  one  intended  to  be  dealt  with  by 
Congress. 

The  act  aims  to  punish  the  attempted  brib- 
ery or  bribery  of  officials  and  those  exercising 
official  functions  under  or  by  the  authority  of 
a  department  or  office  of  the  government 
Not  every  ];)erson  performing  any  service  for 
the  government,  however  humble,  is  embraced 
within  the  terms  of  the  statute.  It  includes 
those,  not  officers,  who  are  performing  duties 
of  an  official  character.  As  was  well  sug- 
gested by  Judge  Ward  in  his  dissenting  opin- 
ion in  the  Circuit  Court  of  Appeals,  not  every 
employee  of  the  government  is  covered  by  the 
act,  but  a  limitation  is  made  applying  to 
those  acting  in  official  functions.  And  he 
added : 

"The  construction  adopted  by  the  court  gives 
these  words  no  meaning.  They  might  as  well, 
or  indeed  better,  have  been  omitted,  because 
window  cleaners,  scrub  women,  elevator  boys, 
doorkeepers,  pages— in  short,  any  one  employed 
by  the  United  States  to  do  anything—is  in- 
cluded.'* 
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The  government  admits  that  the  constrnc- 
tlon  contended  for  will  include  the  employees 
suggested  by  Judge  Ward.  Indeed,  the  con- 
struction given  by  the  courts  below  would 
bring  within  the  statute  every  employee  act- 
ing under  the  Director  General  in  the  opera- 
tion of  the  railroads.  We  are  unable  to  ac- 
cept this  construction  ^of  a  criminal  statute. 

In  United  States  v.  Strang.  254  U.  S.  491, 

41  Sup.  Ct.  165,  65  L.  Ed. ,  decided  at  this 

term,  January  3,  1021,  this  court  held  that 
the  Elmergency  Fleet  Corpora tion,  organized 
by  the  Shipping  Board,  and  authorized  by  the 
President  to  exercise  a  portion  of  the  power 
granted  to  him  under  the  Act  of  June  15, 
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1917,  40  Stat  182,  ^was  a  separate  entity  from 
the  govemmoit  which  <ywned  all  of  its  stock, 
and  that  an  inspector  of  the  Shipping  Board 
was  not  an  agent  of  the  United  States  within 
the  meaning  of  section  41  of  the  Criminal 
Code  (Qomp.  Stats.  S  10205),  maldng  it  an 
offense  for  any  officer  or  agent  of  any  corpo- 
ration, etc.,  and  any  member  or  agent  of  any 
firm,  or  person  directly  or  indirectly  interest- 
ed In  the  pecuniary  profits  or  contracts  of 
Bodi  corporation,  etc.,  to  be  employed  or  to 
act  as  an  officer  or  agent  of  the  United  States 
for  the  transaction  of  business  with  such  cor- 
poration, etc.  Subsequently  the  statute  was 
amended  so  as  to  bring  the  United  States 
Shipping  Board  Emergency  Fleet  Corpora- 
tion within  its  terms  as  a  governmental  estab- 
lishment, and,  later,  to  make  It  an  offense  to 
defraud  or  to  conspire  to  defraud  any  corpo- 
ration in  which  the  United  States  owned 
stock.  So,  in  our  view,  if  section  39  is  to  in- 
clude every  governmental  employee,  it  must 
be  amended  by  act  of  Congress. 

It  is  true  that  in  the  emergencies  of  war 
the  government  took  over  the  operation  of  the 
railroads,  and  placed  them  under  the  control 
of  the  President,  acting  by  his  chosen  Direc- 
tor General,  who  was  given  full  authority  to 
avaU  himself  of  the  services  of  railroad  of- 
ficials, directors,  employees,  etc.,  with  ample 
authority  over  all.  But  we  cannot  believe 
that  this  action  brought  every  service,  how- 
ever remote  from  the  exertion  of  official  au- 
thority, into  the  exercise  of  an  official  func- 
tion within  the  meaning  of  the  statute.  We 
are  constrained  to  the  conclusion  that  the 
construction  given  in  the  courts  below,  and 
Insisted  upon  by  the  government,  practically 
recasts  the  statute  from  one  embracing  of- 
ficials, and  those  discharging  official  func- 
tions, into  one  Including  every  person  dis- 
charging any  sort  of  duty  while  the  govern- 
ment is  in  control  of  the  work. 

[3]  The  government  admits  that  the  stat- 
ute is  ambiguous.     While  criminal  statutes 
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are  to  be  given  a  reasonable  con*struction, 
ambiguities  are  not  to  be  solved  so  as  to  em- 
brace offenses  not  clearly  within  the  law. 
We  are  unable  to  remedy  the  uncertainties  of 


this  statute  by  attributing  to  Congress  an 
intention  to  include  a  baggage  porter  with 
those  who  discharge  official  duties  In  the  op- 
eration of  a  railroad  controlled  by  an  oflScer 
of  the  government. 

It  follows  that  the  Judgment  of  the  Circuit 
Court  of  Appeals  must  be 

Reversed. 


(256  U.  8.  S27) 
PHILADELPHIA  &  R.  RY.  CO.  V.  Dl 

DONATO. 

(Argued  April  28,  1921.    Decided  May  16^ 

1921.) 

No.  297. 

Commeree  ^=927(5)— Flagman  held  employed 
In  "Interstate  commerce,"  whether  particular 
train  Is  interstate  or  intrastate. 

A  flagman,  employed  by  a  railway  company 
which  was  engaged  in  both  interstate  and  intra- 
state commerce,  is  employed  in  interstate  com- 
merce while  engaged  in  flagging  a  train,  regard- 
less of  whether  that  train  was  engaged  in  inter- 
state or  intrastate  commerce,  since  his  duties 
were  essential  to  the  safety  of  all  trains  and 
therefore  his  widow  cannot  recover  compensa- 
tion for  his  death  under  the  Pennsylvania 
Workmen's  Compensation  Law  (Act  June  2, 
1915  [P.  L.  p.  7361). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

Mr.  Justice  Clarke  dissenting. 

On  Writ  of  Certiorari  to  the  Supreme  Court 
of  the  State  of  Pennsylvania. 

Proceeding  under  the  Workmen's  Com- 
pensation Law  of  Pennsylvania  (P.  L.  1915,  p. 
736)  by  Maria  Domenica  Dl  Donate  against 
the  Philadelphia  &  Reading  Railway  Com- 
pany to  recover  compensation  for  the  death 
of  Pasquale  Dl  Donate,  employee.  An  award 
of  compensation  by  the  Workmen's  Compen- 
sation Board  was  aflirmed  by  the  court  of 
common  pleas  and  by  the  Supreme  Court  of 
the  state  (266  Pa.  412,  109  Atl.  627),  and  the 
employer  brings  certlorarL  Reversed  and  re- 
manded. See,  also,  253  U.  S.  480,  40  Sup. 
Ct.  482,  64  L.  Ed.  1023. 

Mr.  George  Gowen  Parry,  of  Philadelphia, 
Pa.,  for  petitioner. 

Mr.  Francis  H.  Bohlen,  of  Philadelphia, 
Pa.,  for  respondent 

Mr.  Justice  McKENNA  delivered  the  oplik- 
lon  of  the  Court. 

Certiorari  directed  to  the  review  of  a  Judg- 
ment of  the  Supreme  Court  of  i-'ennsylvauiia 
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affirming  a  judgment  *of  the  court  of  common 
pleas  of  the  county  of  Philadelphia,  which 
affirmed  an  award  of  the  Workmen^s  (>>mpeu- 
satlon  Board  of  the  state  of  Petinsylvaiiia, 
allowed  respondent,  as  widow  of  i^asquale 
Dl  Donate  who,  in  the  course  of  his  em- 
ployment by  the  railway  company,  was  kill- 
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ed.  Her  petition  was  presented  In  tbe  le^l 
course  to  the  board,  and  assigned  for  an  in- 
vestigation to  a  referee  who  reported  an 
award  in  accordance  with  it. 

The  company  prosecuted  an  appeal  to  the 
board  which  affirmed  the  award  and  dismiss- 
ed the  appeal.  The  judgment  was  succes- 
sively affirmed,  as  we  have  said,  by  the  court 
of  common  pleas  and  by  the  Supreme  Court. 

There  is  no  connected  finding  of  facts  aside 
from  conclusions  of  law.  The  referee  found 
that  Di  Donato  was  employed  by  the  com- 
pany "as  a  crossing  watchman"  at  a  par- 
ticular public  crossing,  and  that  on  March 
18,  1918,  at  about  7:16  p.  m.,  ''while  acting 
in  the  course  of  his  employment  while  flag- 
ging a  train  •  *  *  was  struclc  by  a  train 
of  the  company  and  instantly  killed."  The 
findings  then  recite  that  the  company  con- 
tended that  at  the  time  of  the  occurrence  of 
the  injury  Di  Donato  "was  engaged  in  inter- 
state commerce,**  but  it  is  added  that  the  com- 
pany "failed  to  prove  by  the  weight  of  the 
evidence  that  such  was  the  fact,**  and,  fur- 
ther, that  the  company  "showed  that  many 
interstate  shipments  and  trains  passed  over 
the  rails  of  the  defendant  company,  •  •  • 
but  they  did  not  c^er  any  evidence  whatever 
to  show  that  at  the  time  of  the  occurrence 
of  the  injuiy  Pasquale  Di  Donato  was  en- 
gaged in  performing  some  duty  incident  to 
the  passage  of  an  interstate  train ;  and  since 
the  burden  fs  on  the  defondant  to  show  by  the 
weight  of  the  evidence  that  the  injured  em- 
ployee was  at  the  time  of  the  occurrence  of 
the  injury  engaged  in  interstate  commerce, 
we  find  as  a  fact*'  that  at  such  time  Di 
Donato  "was  not  engaged  in  work  incident 
to   interstate   commerce.*'     It   was   further 

*found  that  the  company  was  "engaged  In 
both  intrastate  and  interstate  commerce.'* 

The  finding  by  the  board  was  that  Di 
Donato  "was  killed  in  the  course  of  his  em- 
ployment for  the  defendant**  while  he  "was 
employed  as  a  watchman  upon  a  public 
crossing**  where  a  public  street  "crosses  the 
tracks"  of  the  company,  and  that  "an  agree- 
ment was  placed  upon  record  that  the  de- 
fendant was  engaged  in  both  intrastate  and 
Interstate  traffic.**  The  deduction  of  the 
board  was  the  same  as  that  of  the  referee, 
that  the  defense  of  interstate  commercci 
when  set  up  by  the  defendant,  became  a  mat- 
ter of  proof  by  competent  and  reliable  testi- 
mony, and  that  the  burden  of  proof  of  the 
sanm  was  thrown  upon  the  defendant,  and 
"that  the  character  of  the  employment  under- 
taken in  that  respect  must  be  determined  by 
the  work  he  had  actually  been  engaged  in 
at  the  very  time  of  the  accident." 

The  facts  and  the  conclusions  thus  ex- 
pressed by  the  referee  and  the  board  were, 
in  effect,  repeated  by  the  Supreme  Court  and 
made  the  grounds  of  decision. 

The  facts  as  found  we  may  assume  to  exist, 
facts,  however,  disassociated  from  legal  de- 
doctions  from  them.    These  facts  are  only  that 


Di  D(mato  was  employed  by  the  company  as 
a  flagman  at  a  public  crossing  to  signal  both 
intrastate  and  interstate  trains.  In  other 
words,  his  employment  concerned  both  kinds 
of  trains  without  distinction  between  them 
or  character  of  service.  He  was  an  instru- 
ment of  safety  for  the  conduct  of  both.  And 
in  the  course  of  his  employment  he  was  killed 
by  a  train  whose  character  is  not  disclosed. 
These  are  the  facts,  all  else  the  assertion 
of  legal  propositions.  We  are  brought,  there- 
fore, to  a  consideration  of  the  soundness  and 
determining  quality  of  the  legal  propositions. 
In  Pedersen  v.  Delaware,  etc.,  R.  R.,  229 
n.  S.  146,  83  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann. 
Cas.  1914C,  153,  this  court  had  occasion  to 
consider  the  instrumentalities  of  commerce 
and  to  determine  whether  they  should  have 
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intrastate  or  interstate  character.  The  *case 
was  concerned  with  mechanism— tracks  and 
bridges,  but  there  was  a  human  element  as 
well,  one  that  was  engaged  in  keeping  the 
mechanisms  in  repair,  and,  it  was  decided, 
that  as  they  were  instruments  of  interstate 
as  well  as  of  intrastate  commerce  he  was 
engaged  in  interstate  commerce.  It  was  said, 
"true  a  track  or  bridge  may  be  used  in  both 
interstate  and  intrastate  commerce,  but 
when  it  is  so  used  it  is  none  the  less  an 
instrumentality  of  the  former ;  nor  does  its 
double  use  prevent  the  employment  of  those 
who  are  engaged  in  its  repair  or  keeping  it 
in  suitable  condition  for  use  from  being 
an  employment  in  interstate  commerce.** 

Being  the  same  in  principle  if  not  in  in- 
stances the  following  cases  are  urged  to  be 
of  pertinent  illustration,  Southern  Pacific 
Co.  V.  Industrial  Accident  Comm'n  of  the 
State  of  California,  174  Cal.  8,  161  Pac.  1139, 
L.  R.  A.  1917B,  262;  Graber  v.  Duluth,  S. 
S.  &  A.  Ry.  Co.,  159  Wis.  414, 150  N.  W.  489; 
Chicago  &  A.  R,  R.  Co.  v.  Industrial  Comm'n, 
288  111.  603,  124  N.  B.  344 ;  Flynn  v.  N.  Y.  S. 
&  W.  R.  R.  Co.,  90  N.  J.  Law,  451,  101  AtL 
1034;  also  Southern  Railway  Co.  v.  Puck- 
ett,  244  U.  S.  571,  37  Sup.  Ct  703,  61  L.  Ed. 
1321,  Ann.  Cas.  1918B,  69,  and  cases  cited. 

Respondent  resists  the  application  of  the 
Pedersen  Case  and  contends  that  the  other 
cases  do  not  militate  against  the  judgment  in 
the  pending  case.  They,  and  the  Pedersen 
Case,  it  is  said,  represent  different  classes 
— the  Pedersen  Case,  "those  in  which  it  is 
impossible  to  assign  the  service  to  any 
particular  traffic  movement,  since  the  work  is 
done  on  some  instrumentality  which  is  used 
indiscriminately  in  the  general  traffic  of  the 
road";  the  other  cases,  "those  in  which  the 
service  is  given  to  expedite  or  secure  the 
safety  of  some  particular  traffic  movement." 
To  the  latter  dass  counsel  for  respondent 
assign  the  present  case,  and  the  Supreme 
Court  accepted  that  view.  Counsel,  how- 
ever, feel  an  impediment  to  their  view  in  the 
fact  that  this  court  has  given  the  Pedersen 
Case  as  authority  for  cases  which  counsel 
assign  to  the  other  class;  that  is,  whose  In- 
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stance  was  the  safety  of  some  particular 

movement.  But  grant*lng  tbere  Is  a  basis 
for  the  classification  that  counsel  make,  we 
think  the  present  case  falls  within  the  Peder- 
sen  Case.  The  service  of  a  flagman  concerns 
the  safety  of  both  commerces  and  to  separate 
his  duties  by  moments  of  time  or  particular 
Incidents  of  Its  exertion  would  be  to  destroy 
Its  unity  and  commit  It  to  confusing  contro- 
versies. 

And  besides,  as  observed  by  the  Supreme 
Court  of  the  state  of  California  In  Southern 
Pacific  Co.  V.  Industrial  Accident  Conmi'n, 
supra,  Di  Donato's  duty  had  other  purpose 
than  the  prevention  of  a  disaster  to  a  par- 
ticular train.  It  had  purpose  as  well  to  the 
condition  of  the  tracks  and  their  preservation 
from  disorder  and  obstructions.  This  serv- 
ice and  the  other  service  cannot  be  separat- 
ed  In  duty  and  responsibility.  It  is  to  be 
remembered  that  not  only  the  remedy  of  one 
emi^oyee  Is  Involved  in  a  particular  duty 
but  that  other  employees  and  other  remedies 
are  to  be  considered  as  well  and  the  defenses 
to  them,  and  that  behind  them  are  the  re- 
spective powers  that  may  have  ordained 
them.  Therefore,  whether  they  be  of  state 
or  congressional  power,  there  is  an  equal 
necessity  for  their  accurate  delimitation. 
This  case,  therefore,  has  Importance  beyond 
the  interest  of  the  parties  to  It  Its  principle 
and  example,  reinforcing  the  Pedersen  Case 
and  the  cases  oased  upon  It,  make  a  test  by 
which  future  cases  may  be  assigned  to  intra- 
state or  interstate  commerce  and  mark  the 
power  and  policies  that  may  be  necessary  or 
convenient  to  either. 

As  we  deduce  from  the  duty  of  Di  Donato 
his  employment  to  have  been  in  interstate 
commerce,  we  have  no  occasion  to  consider 
what  presumptions  might  be  indulged  if  his 
employment  were  not  thereby  established, 
whether  for  or  against  intrastate  commerce. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  CLARKE  dissenta 


(256  n.  s.  tSS) 

PHILADELPHIA   &   R.   RY.   CO.  V.   POLK. 

(Argued  April  2S,  1921.    Decided  May  16, 

1921.) 

No.  298. 

I.  Master  and  servant  ^==>405(1)— Workmen's 
oompensation  award  cannot  rest  on  specula- 
tion that  employee's  duties  may  have  been 
directed  to  Intrastate  commerce. 
An  award  under  the  Workmen's  Compensa- 
tion Law   (Pa.  St  1920,  §  21916  et  seq.),  for 
the  death  of  one  employed  on  a  freight  train 
loaded  with  both  interstate  and  intrastate  ship- 


ments, cannot  rest  on  speculation  that  there 
may  have  been  some  duties  on  his  part  directed 
to  the  intrastate  cars  and  freight. 

2.  Master  and  servant  ^=9403— Claimant  ander 
state  Compensation  Act  has  burden  of  proving 
employment  In  Intrastate  commerce. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  (Pa.  St  1920,  S  21916  et  seq.), 
for  the  death  of  one  employed  on  a  freight  train 
loaded  with  interstate  and  intrastate  shipments, 
there  is  no  presumption  that  the  duties  per- 
formed by  him  were  performed  in  intrastate 
commerce,  and  the  claimant  has  the  burden  of 
explanation  and  avoidance  of  liability  determin- 
able under  the  federal  act 

Mr.  Justice  Clarke,  dissenting. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  Pennsylvania. 

Proceeding  under  the  Workmen's  Compen- 
sation Law  of  Pennsylvania  by  Marie  EI. 
Polk  for  compensation  for  the  death  of  her 
husband,  John  M.  Polk,  opposed  by  the 
Philadelphia  &  Reading  Railway  Company, 
employer.  Compensation  was  awarded,  and 
the  award  athrmed  by  the  court  of  common 
pleas  and  Supreme  Court  of  Pennsylvania 
(266  Pa.  335,  109  Aa  627),  and  the  employer 
brings  certiorarL    Reversed  and  remanded. 

See,  also.  253  U.  S.  480,  40  Sup.  CL  482, 
64  L.  Bd.  1023. 

Mr.  Qeorge  Gowen  Parry,  of  Philadelphia, 
Pa.,  for  petitioner. 

Mr.  Francis  M.  McAdams,  of  Philadelphia, 
Pa.,  for  respondent 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Certiorari  to  review  a  judgment  of  the 
Supreme  Court  of  the  state  of  Pennsylvania 
affirming  an  award  made  under  the  Work- 
men's Compensation  Board  of  the  state  in 
favor  of  respondent  who  is  the  widow  of 
John  M.  Polk,  who  died  as  the  result  of  an 
accident,  occurring  In  the  course  of  his  em- 
ployment by  the  railway  company. 

The  matter  of  her  petition  proceeded  in 
due  course  from  referee  of  the  board  to  the 
board,  from  the  latter  to  the  court  of  common 
pleas,  and  thence  to  the  Supreme  Court  of 
the  state,  she  being  adjudged  by  all  of  them 
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en* titled  to  an  award  under  the  Workmen's 
Compensation  Act  of  the  state  (Pa.  St  191*0, 
§  21916  et  seq.). 

The  facts  as  found  are  that  Polk  on  Au- 
gust 28,  1917,  while  employed  by  the  railway 
company  on  a  freight  train,  in  its  Port  Rich- 
mond Yard,  handled  by  engine  No.  832  was 
caught  between  two  cars,  and  as  a  result 
thereof  sustained  injuries  from  which  he 
died. 

At  the  time  of  the  occurrence  of  the  Injury 
the  company  was  a  common  carrier,  by  rail, 
engaged  in  Interstate  and  intrastate  com- 
merce, and  that  at  such  time  there  was  a 
draft  of  freight  cars  attached  to  the  engine 
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which  was  in  charge  of  the  crew  of  which 
Polk  was  a  member.  Some  of  these  cars 
were  bound  from  points  within  the  state 
to  other  points  within  the  state  and  the 
others  were  loaded  with  various  commodities, 
some  of  which  were  bound  from  points  out- 
side of  the  state  to  points  within  the  state, 
and  others  of  which  were  bound  from  points 
within  the  state  to  points  outside  of  the 
state,  and  there  was  at  least  one  car  of  this 
draft  which  was  passing  through  the  state 
from  a  point  in  New  York  to  a  point  in 
Illinois. 

The  board,  upon  the  appeal  of  the  com- 
pany, adopted  the  findings  of  fact  and  con- 
clusions of  law  of  the  referee  and  affirmed 
his  award.  This  action  was  affirmed  by  the 
court  of  common  pleas  and  the  latter's  Judg- 
ment by  the  Supreme  Court  266  Pa.  835^ 
109  Aa  627. 

The  referee  did  not  find  definitely  as  a  fact 
that  Polk  was  engaged  in  intrastate  com- 
merce at  the  time  of  his  injury,  but  assumed 
that  the  fact  might  be  so;  therefore,  regarded 
it  as  so,  because  In  his  (the  referee's)  opinion 
the  burden  of  proving  the  contrary;  that  is, 
that  Polk  "was  actually  engaged  In  work 
Incident  to  Interstate  commerce,"  was  upon 
the  company  and  the  company  had  "not  met 
the  burden  required  of  it"  and  further,  that 
the  company  "offered  no  testimony  whatever 
to  show  what  work  John  M.  Polk  was  per- 
forming   at    the    time    he    was    injured. 

[1]  The  Supreme  Court  approved  the  find- 
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ings  and  the  ^deductions  from  them.  It  is 
manifest  therefore  that  the  case  is  within 
the  rule  of  Philadelphia  ft  Reading  Railway 
Co.  ▼.  Maria  Domenlca  Di  Donate,  256  U.  S. 
827,  41  Sup.  Ct  516,  65  L.  Ed.  — ,  Just  decid- 
ed. Here,  as  there,  the  employment  concern- 
ed both  kinds  of  commerce  and  was  to  be 
exercised  as  much  on  one  as  on  the  other. 
In  other  words,  was  as  much  and  as  inti- 
mately directed  to  the  interstate  cars  and 
freight  as  to  the  intrastate  cars  and  freight, 
and  that  there  might  have  been  some  duties 
directed  to  the  latter  though  there  is  no  evi- 
dence of  it,  is  the  suggestion  of  a  speculation 
that  has  no  tangible  prompting  in  the  case. 
[2]  Besides,  we  cannot  accede  to  the  view 
that  there  Is  a  presumption  that  duties  per- 
formed on  a  train  constituted  of  interstate 
and  intrastate  commerce  were  performed  In 
the  latter  commerce.  The  presumption,  in- 
deed, might  be  the  other  way.  It  is  to  be 
remembered  that  it  is  the  declaration  of  the 
cases  that  If  there  is  an  element  of  interstate 
commerce  In  a  traffic  or  employment  It  de- 
termines the  remedy  of  the  employee. 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  32  Sup.  Ct  169,  66  U  Ed.  327,  38  L.  R.  A, 
(N.  S.)  44;  New  York  Central  Railroad  Co. 
T.  Winfield,  244  U.  S.  147,  37  Sup.  Ct.  546, 


S.  370,  375,  32  Sup.  Ct  100,  56  L.  Ed.  237, 
declares  and  Illustrates  the  principle.  Ex- 
pressing the  facts  and  the  law  applicable  to 
them,  it  was  said: 

"The  train,  although  moving  from  one  point 
to  another  in  the  state  of  Washington,  was 
hauling  merchandise  from  points  outside  of  the 
state  destined  to  points  within  the  state  and 
from  points  within  the  state  to  points  in  British 
Columbia.  *  *  *  This  transportation  was  in- 
terstate commerce,  and  the  train  was  an  inter- 
state train,  despite  the  fact  that  it  may  also 
have  been  carrying  some  local  freight.  In  view 
of  the  unity  and  indivisibiUty  of  the  service  of 
the  train  crew  and  the  paramount  character 
of  the  authority  of  Congress  to  regulate  com- 
merce, the  act  of  Congress  was  exclusively  con- 
trolling. SoQthem  Ry.  v.  United  States,  222 
U.  S.  20,"  82  Sup.  Ct.  2,  56  L.  Ed.  72. 
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*It  would  seem  indisputable,  therefore,  if 
there  be  an  assertion  of  the  dalm  or  remedy 
growing  out  of  an  occurrence  In  which  there 
are  constituents  of  Interstate  commerce  the 
burden  of  explanation  and  avoidance  is  on 
him  who  asserts  the  daim  or  remedy,  not 
on  the  railway  company  to  which  It  is  direct- 
ed, and  there  is  nothing  in  Osborne  v.  Gray, 
241  U.  S.  16,  86  Sup.  Ct  486,  60  L.  Ed.  865, 
in  opposition.  Indeed,  the  court  was  asked 
in  that  case  to  do  what  the  referee  and  the 
Supreme  Court  in  this  case  have  done;  that 
is,  to  assume  to  know  things  of  which  there 
is  no  evidence. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  CLARKE  dissents. 


(266  u.  8.  sif ) 
BLANSET  V.  CARDIN  et  al. 

(Argued  AprU  20,  1921.    Decided  May  16, 
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No.  244. 

1.  Indians  ^s»l5(l)  —  Death  of  allottee  does 
net  remove  restrfctions,  so  as  to  make  state 
statute  controlling  over  ael  of  Congress. 

The  death  of  an  Indian  allottee,  who  had 
made  a  will  conforming  to  the  requirements  of 
Act  Feb.  14,  1913,  S  2  (Comp.  St.  S  4228),  and 
the  regulations  thereunder,  did  not  automatical- 
ly remove  Uie  restrictions  on  alienation  of  the 
allotment,  so  as  to  subject  the  land  to  the  rules 
of  descent  prescribed  by  Rev.  Laws  Old.  1910, 
§§  8341,  8418,  8419,  under  which  a  wife  could 
not  will  more  than  t^o-thirds  of  her  property 
away  from  her  husband. 

2.  Indians  <9=:»15(l)— State  statute  of  descent 
effective  In  contingency  Is  Immaterial,  when 
contingency  did  net  happen. 

The  provision  of  Act  Feb.  14,  1913,  S  2 
(Comp.  St.  §  4228),  regulating  wills  of  Indian 
allottees,  that  in  the  event  the   Secretary  of 
the  Interior  disapproved  the  will  the  property 
N.  P.  Ry.  V.  State  of  Washington,  222  U.  1  should  descend  under  the  statutes  of  the  state, 
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does  not  entitle  the  husband  of  an  allottee,  who 
willed  her  entire  property  to  her  children,  to 
the  one-third  interest  he  would  have  under 
the  state  statute  notwithstanding  the  will, 
where  the  Secretary  of  the  Interior  approved, 
instead  of  disapproving,  the  will. 

3.  Indians  ^=»  15(1)— Act  of  Congress  controi- 
Ifng  devfso  of  allotment  is  complete  and  ex- 
clusive. 

Act  Feb.  14,  1913,  %  2  (Comp.  St.  {  4228), 
regulating  the  deviRe  of  Indian  allotments,  with 
careful  provisions  for  various  contingencies,  is 
complete  in  its  control  and  administration  of 
the  allotment,  and  is  exclusive  of  any  interest 
under  the  state  statute. 

4.  Statutes  ^=»2 1 9— Construction  by  Interior 
Department,  which  suggested  statute  regulat- 
ing devise  of  Indian  allotments,  oonsldered. 

The  construction  of  Act  Feb.  14,  1913,  S  2 
(Comp.  St  S  4228),  regulating  devise  of  Indian 
allotments  by  the  Interior  Department,  which 
suggested  the  act,  is  an  assistant,  if  not  demon- 
strative criterion,  of  the  meaning  and  purpose 
of  the  act,  and  the  regulations  of  the  depart- 
ment administrative  of  the  act  partake  of  its 
legal  force. 

Appeal  from  the  United  States  Circuit 
Ooart  of  Appeals  for  the  Eighth  CIrcait 

Suit  by  Mike  Blanset  against  Oscar  Cardin, 
as  guardian  of  Jesse  Daylight,  a  minor,  and 
others.  Decree  dismissing  the  bill  for  want 
of  equity  was  affirmed  by  the  Circuit  Court 
of  Appeals  (261  Fed.  309),  and  complainant 
ap];>eals.    Affirmed. 

Messrs.  Henry  C.  Lewis,  of  Washington, 
D.  C,  and  Paul  A.  Ewert,  of  Joplin,  Mo.,  for 
appellant 

Mr.  A.  C  Wallace,  of  Miami,  Okl.,  for 
appellees. 

Mr.  Leslie  C.  Garnett,  of  Washington,  D. 
O.,  for  United  States,  by  special  leave. 
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•Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court. 

Appellant  brought  this  suit  to  have  him- 
self declared  to  be  owner  of  an  undivided 
one-third  interest  in  all  lands  (they  are  de- 
scribed in  the  bill)  and  other  property  of 
which  his  wife,  Fannie  Crawfish  Blanset, 
died  seised  or  possessed,  free  and  clear  of  all 
claims  and  demands  of  the  appellees,  and  to 
declare  void  a  will  of  his  wife  and  its  ap- 
proval by  the  Secretary  of  the  Interior. 

The  basis  of  the  bill  is  the  contention  that 
under  the  laws  of  Oklahoma  no  man  and  no 
woman  while  married  shall  bequeath  more 
than  two- thirds  of  his  or  her  property  away 
from  the  other  and  that  the  prohibition  ex- 
tends to  an  Indian  woman's  allotment,  under 
acts  of  Congress,  of  restricted  lands. 

The  bill  is  quite  involved  and  contains 
many  repetitions.  Its. ultimate  propositions 
may  be  paraphrased  as  follows:  Appellant  is 
a  white  man,  and  his  wife,  Fannie  Crawfish 
Blanset,  was  an  Indian  woman  of  the  Qua- 


paw  Tribe.  She  was  an  allottee  of  the  lands 
herein  involved  which  were  restricted  lands 
so  called;  that  is,  nonalienable  for  the 
period  of  25  years.  She  made  a  will  devising 
her  land  to  appellees,  they  being  her  children 
or  grandchildren,  and  bequeathed  to  them 
also  all  trust  funds  which  might  be  held  by 
the  United  States  for  her.  The  will  was 
approved  by  the  Assistant  Commissioner  of 
Indian  Affairs  and  by  the  Assistant  Secre- 
tary of  the  Interior  under  and  in  pursuance 
of  the  provisions  of  an  Act  of  C!k>ngress  of 
June  25,  1910  (36  Stat.  85S,  859),  as  amended 
February  14,  1913  (37  Stat.  678  [Comp.  St. 
S  42281),  and  filed  in  the  office  of  the  Secre- 
tary of  the  Interior,  where  such  wills  are 
properly  and  lawfully  filed,  and  are  of  record. 
Congress,  by  the  foregoing  and  other  legis- 
lation, provided: 

*^hat  the  state  laws  of  descent  should  apply 
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to  ^Indian  allotments  and  to  interests  therein, 
and  that  the  Secretary  of  the  Interior  should 
be  governed  by  the  same,"  and  that  ^'section 
8341  of  the  Code  of  Oklahoma  created  an  inde- 
feasible descent  in  favor  of  the  husband  and 
that  the  will  of  a  wife  which  attempts  to  will 
away  from  her  husband  more  than  two-thirds 
of  her  estate  is  therefore  void,  and  of  no  effect 
to  the  extent  to  which  it  attempts  so  to  do,  and 
that  in  such  case  the  husband  takes  by  descent 
to  the  same  extent." 

By  that  section  appellant  is  made  heir  to 
property  worth  $40,000  of  the  estate  of  his 
wife,  while  the  will  gives  him  only  $5;  that 
the  will  is  null  and  void,  and  that  to  the 
extent  of  his  heirship  his  wife  died  intestate, 
and  that  he  is  an  heir  at  law  of  one-third  of 
her  estate,  that  notwithstanding  section  8341 
each  of  the  appellees  is  claiming  to  be  the 
owner  of  a  one-third  undivided  interest  in 
and  to  all  of  the  remaining  restricted  lands, 
inherited  or  otherwise,  of  which  Fannie 
Crawfish  Blanset  died  possessed  and  of  a 
one-third  interest  to  all  trust  funds  held  by 
the  United  States  to  her  use  and  benefit, 
such  claims  being  made  under  and  by  virtue 
of  the  will. 

There  is  an  allegation  in  the  bill  to  the 
effect  that  appellant's  wife  left  little  or  do 
personal  property  except  moneys  held  in  trust 
for  her  from  the  sale  of  inherited  Indian 
lands  by  the  United  States;  that  by  section 
8419  dower  and  curtesy  were  aboUshed,  and 
by  section  8418  it  was  provided  as  follows: 

"If  the  decedent  leave  a  surviving  husband 
or  wife,  and  only  one  child,  or  the  lawful  issue 
of  one  child  [the  estate  must  be  distributed],  in 
equal  shares  to  the  surviving  husband,  or  wife 
and  child,  or  issue  of  such  child.  If  the  dece- 
dent leave  a  surviving  husband  or  wife,  and 
more  than  one  child  living,  or  one  child  living 
and  the  lawful  issue  of  one  or  more  deceased 
children,  one-third  to  the  surviving  husband  or 
wife,  and  the  remainder  in  equal  shares  to  his 
children,  and  to  the  lawful  issue  of  any  deceased 
child,  by  right  of  representation.' 
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And  by  ^section  6328  it  is  provided: 

"Upon  the  death  of  either  husband  or  wife, 
the.  BurviTor  may  continue  to  possess  and  occu- 
py the  whole  homestead,  whidi  shall  not  in  any 
event  be  subject  to  administration  proceedings, 
until  it  is  otherwise  disposed  of  according  to 
law;  and  upon  the  death  of  both  husband  and 
wife  the  children  may  continue  to  possess  and 
occupy  the  whole  homestead  until  the  youngest 
child  becomes  of  age." 

It  is  alleged: 

*rrhat  section  1  of  the  Act  of  June  25,  1910 
[Gomp.  St.  %  422ff\,  of  which  the  Act  of  Feb- 
ruary 14,  1913,  is  amendatory,  is  as  follows: 
That  when  any  Indian  to  whom  an  allotment 
of  land  has  been  made,  or  may  hereafter  be 
made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  Issuance  of  a  fee-simple 
patent,  without  having  made  a  will  disposing 
of  said  allotment  as  hereinafter  provided,  the 
Secretary  of  the  Interior,  upon  notice  and  hear- 
ing, under  such  rules  as  he  may  prescribe,  shall 
ascertain  the  legal  heirs  of  such  decedent.' " 

On  motion  of  defendants  (appellees  here) 
the  bill  was  dismissed  for  want  of  equity. 
The  ruling  was  affirmed  by  the  Circuit  Court 
of  Appeals. 

The  case  is  not  in  broad  compass  and 
presents  as  its  ultimate  question  the  accord- 
ance or  discordance  of  the  laws  of  Congress 
and  the  laws  of  the  state;  and  whether  there 
is  accordance  or  discordance  depends  upon  a 
comparison  of  section  8341  of  the  Oklahoma 
Code,  upon  which  appellant  relies,  and  the 
acts  of  Congress  referred  to  in  the  bill  and 
what  was  done  under  them. 

That  comparison  we  proceed  to  make.  By 
section  8341  of  the  Code: 


"Every  estate  and  interest  in  real  or  personal 
property  to  which  heirs,  husband,  widow,  or 
next  of  kin  might  succeed,  may  be  disposed  of 
by  will:  Provided,  that  no  marriage  contract  in 
writing  has  been  entered  into  between  the  par- 
ties; no  man  while  married  shall  bequeath 
more  than  two-thirds  of  his  property  away 
from  his  wife,  nor  shall  any  woman  while  mar- 
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ried  be*queath  more  thaix  two-thirds  of  her 
property  away  from  her  husband.    *    •    •  ** 

The  provision  of  the  Code  is  determinative, 
ap];>ellant  contends,  because  the  law  of  "de- 
scents and  distributions"  of  Arkansas  was 
made  applicable  to  the  Indian  Territory  May 
2,  1890  (26  Stat.  94,  95),  and  extended  in  its 
application  in  1904  (33  Stat  573),  and,  while 
at  those  times  "testamentary  power  had  not 
been  given  to  restricted  allottees  [the  prop- 
erty in  this  case  was  a  restricted  allotment 
and  the  period  of  restriction  had  not  expired] 
of  any  ^be  but  property  descended,  as  to  all 
tribes,  wherever  located,  according  to  the 
local  law,"  yet  when  Oklahoma  was  admitted 
as  a  state  the  Arkansas  law  was  superseded 
by  the  Oklahoma  Code.  For  this  Jefferson  v. 
Fink,  247  U.  S.  2SS,  38  Sup.  Ct.  516,  62  L.  Ed. 
1117,  is  adduced. 

But  against  the  contention  and  conclusion 
the  act  of  Congress  approved  February  14, 
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1913  (37  Stat  678),  Is  (4>po8ed.    Section  2  of 
that  act  is  as  follows: 

"Sec.  2.  That  any  persons  of  the  age  of  twen- 
ty-one years  having  any  right,  title,  or  inter- 
est in  any  allotment  held  under  trust  or  other 
patent  containing  restrictions  on  alienation  or 
individual  Indian  moneys  or  other  property  held 
in  trust  by  the  United  States  shall  have  the 
right  prior  to  the  expiration  of  the  trust  or  re- 
strictive period,  and  before  the  issuance  of  a 
fee-simple  patent  or  tiie  removal  of  restric- 
tions, to  dispose  of  such  property  by  will,  in 
accordance  with  regulations  to  be  prescribed  by 
the  Secretary  of  the  Interior:  Provided,  how- 
ever, that  no  will  so  executed  shall  be  valid  or 
have  any  force  or  effect  unless  and  until  it 
shall  have  been  approved  by  the  Secretary  of 
the  Interior:  Provided  further,  that  the  Secre- 
tary of  the  Interior  may  approve  or  disapprove 
the  will  either  before  or  after  the  death  of  tBOT' 
testator,  and  in  case  where  a  will  has  been  ap- 
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proved  and  it  is  subse^quently  discovered  that 
there  has  been  fraud  in  connection  with  the 
execution  or  procurement  of  the  will  the  Secre- 
tary of  the  Interior  is  hereby  authorized  with- 
in one  year  after  the  death  of  the  testator  to 
cancel  the  approval  of  the  will,  and  tiie  proper- 
ty of  the  testator  shall  thereupon  descend  or 
be  distributed  in  accordance  with  the  laws  of 
the  state  wherein  the  property  is  located:  Pro- 
vided further,  that  the  approval  of  the  will  and 
the  death  of  the  testator  shall  not  operate  to 
terminate  the  trust  or  restrictive  period,  but 
the  Secretary  of  the  Interior  may,  in  his  dis- 
cretion, cause  the  lands  to  be  sold  and  the  mon- 
ey derived  therefrom,  or  so  much  thereof  as 
may  be  necessary,  used  for  the  benefit  of  the 
heir  or  heirs  entitled  thereto,  remove  the  re- 
strictions, or  cause  patent  in  fee  to  be  issued 
to  the  devisee  or  devisees,  and  pay  the  moneys 
to  the  legatee  or  legatees  either  in  whole  or 
in  part  from  time  to  time  as  he  may  deem  ad- 
visable, or  use  it  for  their  benefit:  Provided 
also,  that  sections  one  and  two  of  this  act  shall 
not  apply  to  the  Five  Civilized  Tribes  or  the 
Osage  Indians."  , 


The  Secretary  of  the  Interior  made  regu- 
lations which  were  proper  to  the  exercise  of 
the  power  conferred  upon  him  and  the  ex- 
ecution of  the  act  of  Congress  and  it  would 
seem  that  no  comment  is  necessary  to  show 
that  section  8341  is  excluded  from  pertinence 
or  operation. 

But  this  conclusion  counsel  resists.  He 
says: 

"As  long  as  restrictions  have  not  been  re- 
moved the  allotment  is  subject  to  the  plenary 
power  of  Congress,"  but  '*when  restrictions  are 
removed  the  allotment  automatically  becomes 
subject  to  the  state  law.** 

That  is,  and  to  make  application  to  the 
pending  case,  at  the  instant  his  wife  died, 
appellant  became  heir  at  law  to  one-third  of 
her  property  under  the  laws  of  the  state. 
Appellant's  reasoning  is  direct  and  confident. 
By  his  wife's  death  he  asserts  her  allotment 
was  emancipated  from  government  con- 
trol;   that  under  section  8341  her  will  was 

void,  she  there* fore  died  intestate,  and  he  be- 
came her  heir  of  an  undivided  one-third  of 
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her  allotment  under  section  8418  set  ont  in 
the  bUl. 

And  the  further  contention  is  that  section 
S341  is  continued  because  the  act  of  Congress 
does  not  expressly  provide  how  the  land  shall 
l)e  devised,  and  because  it  recognizes  that 
the  state  laws  of  descent  are  applicable  in 
•case  the  Secretary  disapproves  the  will  after 
the  death  of  the  testator. 

[1]  If  the  first  contention  be  true,  the  act 
of  Congress  is  reduced  to  impotence  by  its 
contradictions.  According  to  the  contention 
H  permits  a  will  and  inmiedlately  provides 
for  its  defeat  at  the  very  instant  it  is  to  take 
effect  and  can  only  take  effect  Such  an- 
tithetical purpose  cannot  be  imputed  to  Con- 
gress and  it  is  repelled  by  the  words  of  sec- 
tion 2.  They  not  only  permit  a  will  but  de- 
fine its  permissible  extent,  excluding  any 
limitation  or  the  intrusion  of  any  qualifica- 
tion by  state  law.  They  provide  that  one 
having  an  interest  "in  any  allotment  held 
under  trust  or  other  patent  containing  re- 
strictions on  alienation  *  •  •  shall  have 
the  right  prior  to  the  expiration  of  the  trust 
or  restrictive  period  and  before  the  issuance 
of  a  fee  simple  patent  or  the  removal  of  re- 
strictions to  dispose  of  inch  property  (italics 
ours)  by  will  in  accordance  with  regulations 
to  be  prescribed  by  the  Secretary  of  the 
Interior."  And  it  is  further  provided  '*that 
the  Secretary  of  the  Interior  may  approve  or 
disapprove  the  will  either  before  or  after 
the  death  of  the  testator"  and  that  neither 
circumstance  shall  "operate  to  terminate  the 
trust  or  restrictive  period,  but  the  Secretary 
of  the  Interior  may.  In  his  discretion, 
•  *  *  cause  patent  in  fee  to  be  issued  to 
the  devisee  or  devisees.*' 

[2]  To  the  other  contention  (if  it  may  be 
called  such)  the  answer  is  that  the  contin- 
gency (disapproval  of  the  will  after  the  death 
of  the  testator)  did  not  occur,  and  besides 
there  were  alternatives  to  the  contingency 
irreconcilable  with  the  disposition  of  the 
property  under  the  state  Code. 
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[3, 4]  *The  act  of  Congress  Is  careful  of  con- 
ditions. In  the  first  instance  it  is  concerned 
with  testacy,  that  is,  the  existence  of  a  will. 
A  will  existing,  the  allotment  is  disposed  of 
by  it  A  will  not  existing — either  not  ex- 
ecuted or,  if  executed,  canceled — there  is  in- 
testacy, and  the  state  laws  of  descent  and 
distribution  obtain.  In  the  present  case  there 
is  a  will  and  it  is  imcanceled,  and  therefore 
the  contention  of  appellant  is  untenable. 
And  it  will  also  be  observed,  by  recurring  to 
the  act  of  Congress,  powers  are  invested  in 
the  Secretary  which  preclude  interference 
or  control  by  anybody,  or  right  in  anybody 
to  have  canceled  '*the  patent  in  fee"  which  is 
empowered  "to  be  issued  to  the  devisee  or 
devisees,"  a  right  appellant  asserts  in  the 
present  case.  In  a  word,  the  act  of  Congress 
is  complete  in  its  control  and  administration 


of  the  allotment  and  of  all  that  Is  connected 
with  or  made  necessary  by  it,  and  Is  antago- 
nistic to  any  right  or  interest  in  the  husband 
of  an  Indian  woman  In  her  allotment  under 
the  Oklahoma  Code.  And  we  agree  with  the 
Court  of  Appeals  that  the  act  of  Ck)ngreflB  was 
the  prompting  of  prudence  to  "afford  needed 
protection  to  dependent  and  natural  heirs 
against  the  waste  of  the  estate  as  the  result 
of  an  unfortunate  marriage  and  enforced  in- 
heritance by  state  laws."  And  there  can  be 
no  doubt  that  the  act  was  the  suggestioQ  of 
the  Interior  Department  and  its  construction 
is  an  assistant,  if  not  demonstrative  criterion, 
of  the  meaning  and  purpose  of  the  act 
Swigart  V.  Baker,  229  U.  S.  187,  33  Sup.  Ct. 
645,  57  L.  Ed.  1143 ;  Jacobs  v.  Prichard,  223 
n.  S.  200,  32  Sup.  Ct  289,  56  L.  Ed.  405; 
United  States  v.  Hermanos,  209  U.  S.  337,  28 
Sup.  Ct.  532,  52  U  Ed.  821.  And  the  regula- 
tions  of  the  department  are  administrative 
of  the  act  and  partake  of  its  legal  force. 

Our  conclusion  is  the  same  as  tbnt  of  the 
0>urt  of  Appeals: 

''That  it  was  the  intention  of  Congress  that 
this  class  of  Indians  should  have  the  right  to 
dispose  of  property  by  will  under  this  act  ef 
Congress,  free  from  restrictions  on  the   |i«rt 
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of  the  state  as  to  the  portions  to  be  *convcye< 
or  as  to  the  objects  of  the  testator's  bountr, 
provided  such  wills  are  in  accordance  with  the 
regulations  and  meet  the  approval  of  the  Secre- 
tary of  the  Interior." 


The  court  added  that  the  conclusion 
in  accord  with  the  views  of  the  Supreme  Oourt 
of  the  state,  referring  to  Brock  v.  Keifer,  59 
Okl.  5,  157  Pac.  88. 

Decree  affirmed. 


(256  v.  a.  «S) 
HEITMULLER  V.  STOKES. 

(Argued    April    21    and    22,    1921.      Decided 

May  16,  1921.) 

No.  279. 

1.  Appeal  and  error  9=>436^latermedlato  njh 
pellate  court  loses  ]urisdlotloa  oa  allowaaet 
of  writ  of  error. 

After  the  allowance  of  a  writ  of  error  from 
the  United  States  Supreme  Court  to  the  Court 
of  Appeals  of  the  District  of  Columbia,  the 
cause  had  passed  beyond  the  jurisdiction  of 
the  Court  of  Appeals. 

2.  Appeal  and  error  ^=»  1 9— Merits  not  decMed 
when  case  moot  by  reason  of  sale  of  prop- 
erty. 

Where,  pending  a  writ  of  error  from  the 
United  States  Supreme  Court  to  review  a 
judgment  in  a  landlord's  suit  to  recover  pos- 
session of  premises,  the  landlord  sold  the  prem- 
ises, the  case  became  moot,  as  a  judgment  in 
his  favor  would  not  give  him  possession,  and 
the  merits  of  the  case  will  not  be  decided. 
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3.  Appeal  and  error  ^=s>l9— Merits  not  passed 
on  when  only  oontroversy  Is  as  to  costs. 

Where  no  controyersy  remaiDS,  except  as 
to  costs,  the  United  States  Supreme  Court  will 
not  pass  on  the  merits. 

4.  Appeal  and  error  ^=»i  1 16— Court  may  make 
order  consonant  to  Justice  in  moot  case. 

Though,  owing  to  the  moot  character  of 
the  issue  involved  on  writ  of  error,  the  Su- 
preme Court  may  not  consider  the  merits,  it 
is  at  liherty  to  make  such  order  as  is  most 
consonant  to  Justice,  in  view  of  the  conditions 
and  circumstances  of  the  case. 

5.  Costs  ^=»238( I)— Assessed  against  defend- 
ant in  error,  whose  sale  of  property  rendered 
case  moot. 

Where,  pending  a  writ  of  error  from  the 
United  States  Supreme  Court  to  review  the 
judgment  for  a  landlord  in  his  suit  to  recover 
possession,  he  sold  the  premises,  thereby  ren- 
dering the  case  moot,  the  costs  incurred  on  the 
writ  of  error  should  be  paid  by  him. 

In  Error  to  tbe  Court  of  Appeals  of  the 
District  of  Columbia. 

Action  by  Sylvanus  Stokes  against  Anna 
Ileitmuller,  brought  in  the  municipal  court 
of  the  District  of  Columbia  and  appealed  to 
the  Supreme  Court  A  Judgment  for  plain- 
tiff was  affirmed  by  the  Court  of  Appeals  (49 
App.  D.  a  391,  266  Fed.  1011),  and  defend- 
ant brings  error.  Beversed  and  remanded, 
with  directions. 

•800 

*Mr.  Chapin  Brown,  of  Washington,  D.  C* 
for  plaintiff  in  error. 

Mr.  Wharton  B.  Lester,  of  Washington,  D. 
C,  for  defendant  in  error. 

Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

Sylvanus  Stokes  brought  suit  in  the  nm- 
nidpal  court  of  the  District  of  Columbia  to 
recover  from  Anna  Heitmuller  possession  of 
premises  No.  1505  Twenty-Second  street. 
Northwest  iu  the  city  of  Washington,  D.  C. 
Stokes  claimed  to  be  the  purchaser  of  the 
premises,  and  the  action  was  brought  against 
Anna  Heitmuller  as  tenant  thereof.  Trial 
was  had  in  the  municipal  court,  and  Judgment 
rendered  in  favor  of  the  defendant  Stokes 
appealed  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  and  filed  an  affidavit  after 
the  dodceting  of  the  appeal  as  required  by 
rule  19  of  that  court  Defendant  filed  an  af- 
fidavit setting  forth  grounds  of  defense.  The 
Supreme  Court  entered  judgment  for  the 
plaintiff,  Stokes,  upon  the  ground  that  the 
defense  as  set  forth  by  the  defendant  was  in- 
sufficient to  defeat  the  plaintiff's  recovery. 
The  case  was  taken  to  the  Court  of  Appeals 
of  the  District  of  Columbia,  where  the  judg- 
ment of  the  Supreme  Court  was  affirmed.  49 
App.  D.  a  391,  266  Fed.  1011.  A  writ  of  er- 
ror brings  the  case  to  this  court 

The  errors  assigned  raise  constitutional 
questions  as  to  the  validity  of  the  so-called 


Saulsbury  Resolution  (40  Stat  693),  and  of 
rule  19  of  the  Supreme  Court  of  the  District 
of  Columbia.  Other  errors,  not  necessary 
to  notice,  are  also  assigned. 
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[1]  ♦The  judgment  of  the  Court  of  Appeals 
of  the  District  affirming  that  of  the  Supreme 
Court,  was  rendered  on  January  6,  1920,  and 
on  January  15,  1920,  a  writ  of  error  was  al- 
lowed bringing  the  case  to  this  court.  On 
February  5,  1920,  Stokes,  appellee  in  the 
Court  of  Appeals,  and  defendant  in  error 
here,  filed  a  motion  to  dismiss  the  writ  of  er- 
ror upon  the  ground  that  he  had  sold  and 
conveyed  the  real  estate,  the  possession  of 
which  was  the  subject-matter  in  dispute, 
and  had  no  further  interest  in  the  cause,  ex- 
cept to  recover  costs  and  rental  due  because 
of  the  wrongful  detention  of  the  property, 
and  upon  the  further  ground  that  no  appeal 
bond  had  been  filed  by  the  appellant  The 
Court  of  Appeals  denied  the  motion.  After 
the  allowance  of  the  writ  of  error,  the  cause 
had  passed  beyond  the  jurisdiction  of  that 
court 

In  this  court  the  defendant  in  error,  Stokes, 
moves  to  dismiss  the  writ  of  error,  setting 
forth  as  grounds  for  the  motion: 

1.  The  cause  of  action  between  the  parties 
hereto  has  ceased  to  exist  for  that  after  the 
judgment  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  appellee  sold  and  conveyed 
the  real  estate,  the  subject-matter  of  this  suit, 
and  therefore  is  not  now  entitled  to  the  relief 
herein  sought  namely,  the  possession  of  said 
premises. 

2.  There  is  now  no  actual  controversy  in- 
volving real  and  substantial  rights  between  the 
parties  to  the  record,  and  no  subject-matter 
upon  which  the  judgment  of  this  court  can  op- 
erate. 

3.  The  only  question  now  involved  in  this 
appeal,  is  that  of  costs. 

[2]  As  the  action  was  bh>ught  to  recover 
the  possession  of  real  estate,  and  as  the  de- 
fendant in  error  has,  pending  review  in  this 
court,  sold  it  we  agree  with  the  contention 
that  the  case  has  become  moot  The  plain- 
tiff in  error,  so  far  as  the  record  discloses, 
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is  in  possession,  and,  the  de*fendant  in  error 
having  sold  and  conveyed  the  property,  a 
judgment,  if  in  his  favor,  will  not  give  him 
possession  of  the  premises.  It  has  been  of- 
ten held  that  this  court  will  not  decide  moot 
cases.  The  rule  was  stated  in  Mills  v.  Green, 
159  U.  S.  651,  663,  16  Sup.  Ct  132,  133  (40  L. 
Bd.  293): 

'Tlie  duty  of  this  court  as  of  every  other 
judicial  tribunal,  is  to  decide  actual  controver- 
sies by  a  judgment  which  can  be  carried  into 
eftect  and  not  to  give  opinions  upon  moot 
questions  or  abstract  propositions,  or  to  de- 
clare principles  or  rules  of  law  which  cannot 
affect  the  matter  in  issue  in  the  case  before  it 
It  necessarily  follows  that  when,  pending  an 
appeal  ftrom  the  judgment  of  a  lower  court  and 
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withont  any  fault  of  the  defendant,  an  event 
occurs  which  renders  it  impossible  for  this 
court,  if  it  should  decide  the  case  in  favor  of 
the  plaintiff,  to  grant  him  any  effectual  relief 
whatever,  the  couH  will  not  proceed  to  a 
formal  judgment,  but  will  dismiss  the  appeal. 
And  such  a  fact,  when  not  appearing  on  the 
record,  may  be  proved  by  extrinsic  evidence, 
r^rd  V.  Veazie,  49  U.  8.  (8  How.)  251;  CaU- 
fornia  v.  San  Pablo  &  T.  R,  Co.,  149  U.  S. 
808." 

See,  also.  United  States  Y.  Hamburg-Ameri- 
can Co.,  239  U.  S.  476,  S6  Sup.  Ct.  212,  60  L. 
Ed.  387,  and  cases  cited. 

[3]  Where  no  controversy  remains,  except 
as  to  costs,  this  court  will  not  pass  npon  the 
merlta  Paper-Bag  Cases,  105  U.  S.  766,  772, 
26  L.  Ed.  959. 

[4]  It  remains  to  be  considered  what  order 
should  be  made.  Although,  owing  to  the 
moot  character  of  the  issue  involved,  we  may 
not  consider  the  merits,  we  are  at  liberty  to 
make  such  order  as  is  "  'most  consonant  to 
justice'  in  view  of  the  conditions  and  circum- , 
stances  of  the  particular  case.**  United 
States  V.  Hamburg-American  Co.,  supra,  239 
U.  S.  467,  478,  36  Sup.  Ct  217,  60  L.  Ed.  387. 

[6]  In  the  case  now  before  us,  without 
fault  of  the  plaintiflF  in  error,  the  defendant 
in  error,  after  the  proceedings  below,  practi- 
cally ended  the  controversy  by  parting  with 
title  to  the  premises,  thus  causing  the  case  to 
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become  moot  *In  such  case  the  costs  incur- 
red upon  the  writ  of  error  should  be  paid  by 
the  defendant  in  error. 

Reversed,  and  remanded  to  the  Court  of 
Appeals  of  the  District  of  Columbia,  vrith 
direction  to  remand  to  the  Supreme  Court 
of  the  District  of  Columbia,  with  instructions 
to  dismiss  the  complaint 


(SS6  U.  8.  408) 

VICKSBURG,  S.  &  P.  RY.  CO.  et  al.  v. 
ANDERSON-TULLY  CO. 

(Argued  March  24,   1921.     Decided  May  16, 

1921.) 

No.  270. 

I.  Commeree  ^s»92  —  Trackage  arrangements 
held  equivalent  to  lease,  so  as  to  establish 
venue,  under  Interstate  Commerce  Act. 

An  arrangement  between  two  railroad  com- 
panies, one  of  which  owned  no  lines  within  the 
district,  whereby  the  cars  of  the  latter  were 
carried  over  the  tracks  of  the  other  within  the 
district  for  payments  computed  on  the  mile- 
age basis  and  on  a  through  tariff,  is  equivalent 
to  a  lease  of  the  tracks  within  the  district,  so 
as  to  authorize  suit  in  that  district  under  In- 
terstate Commerce  Act,  §  16,  as  amended  by 
Act  June  18,  1910,  §  13  (Comp.  St.  S  8584), 
allowing  such  action  in  any  district  through 
which  the  road  of  the  carrier  runs. 


2.  Commerce  ^=:>92— Carrier  seed  not  own 
railroad  In  district  to  give  venue  over  salt 
on  reparation  order  of  Interstate  Commerce 
Commission. 

Interstate  Commerce  Act,  §  16,  as  amended 
by  Act  June  18,  1910,  }  13  (Comp.  St.  f  8584), 
authorizing  action  to  enforce  an  order  of  the 
Commission  requiring  a  carrier  to  refund  ex- 
cessive charges  to  the  insurer,  does  not  re- 
quire that  the  carrier  shall  be  the  owner  of  a 
railroad  within  the  district,  to  sustain  venne 
under  the  provision  allowing  salt  in  any  dis- 
trict through  which  the  road  runs. 

3.  Railroads  ^=s>5i/2,  New,  vol.  6A  Key-No.  Se- 
ries—Return of  service  of  process  proof  of 
agency  of  person  served  during  federal  eon- 
trol. 

The  return  of  the  marshal  that  he  served 
the  process  on  an  agent  of  defendant  is  suffi- 
cient showing  of  the  agency  of  the  person 
served,  where  the  only  denial  was  a  stipulation 
that  the  railroad  of  defendant  at  the  time  vras 
under  government  control,  since  the  agent  may 
not  have  been  in  the  employ  of  the  Director 
Genera]  of  Railroads  at  all,  or  may  have  been 
serving  as  agent  for  both  the  Director  and  the 
company. 

4.  Railroads  ^=951/2,  New,  vol.  6A  Key-No.  So- 
ries— Suit  for  excessive  charges  maiatalaa- 
bie  during  federal  control. 

Under  Federal  Control  Act,  §  10  (Comp. 
St.  1918^  Comp.  St.  Ann.  Supp.  1919,  { 
31159^ j),  aUowing  actions  at  law  against  car- 
riers without  defense  that  the  carrier  is  an 
instrumentality  of  the  federal  government,  an 
action  to  enforce  an  order  by  the  Interstate 
Commerce  Commission,  requiring  the  carrier 
to  repay  to  the  shipper  excessive  charges  col- 
lected before  the  government  took  control,  can 
be  maintained  against  the  company  during  the 
period  of  government  controL 

5.  Commeree  ^=992  —  Repeal  of  Commerce 
Court  Act  did  not  repeal  provision  of  lator- 
state  Commerce  Act  relating  to  voane  of 
reparation  action. 

The  provision  of  the  act  abolishing  the 
Commerce  Court  (Comp.  St.  §§  902,  994),  fix- 
ing the  venue  of  any  suit  to  enforce,  suspend, 
or  set  aside  an  order  of  the  Interstate  Com- 
merce Commission,  did  not  impliedly  repeal 
the  provision  of  Interstate  Commerce  Act,  f 
16,  as  amended  by  Act  June  18,  1910,  i  13 
(Comp.  St.  §  8584),  allowing  actions  to  enforce 
a  reparation  order  by  the  Ck>mmission  in  any 
district  through  which  the  carrier's  road  ran. 
since  the  amendments  of  the  Interstate  Com- 
merce Act  indicated  an  intention  to  broaden 
the  venue  for  the  latter  remedy,  and  the  re- 
pealing provisions  in  the  act  abolishing  the 
Commerce  Court  were  restricted  to  acts  or 
parts  of  acts  in  so  far  as  they  related  to  the 
establishment  of  the  Commerce  Court,  which 
never  had  jurisdiction  over  a  reparation  ac- 
tion. 

6.  Appeal  and  error  ^=»67l(l)~Roview  Md 
limited  to  sufficiency  of  complaint. 

Where  there  were  no  special  findings  of 
fact  by  the  court,  its  general  finding,  which 
has  the  effect  of  a  verdict  under  Rev.  St.  S 
649  (Comp.  St.  f  1587),  is  conclusive  on  all 
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matters  of  fact,  and,  if  there  were  no  excep- 
tions to  rulings  of  law  in  the  progress  of  the 
trial,  authorizing  review  under  Rev.  St.  S  700 
(Comp.  St.  §  1668),  the  review  is  limited  to 
the  sufficiency  of  the  complaint. 

7.  Commsroe  ^s:>94  —  Petition  for  reparation 
for  excessive  charges  held  snfllclent. 

A  petition  alleging  that  the  Interstate  Com- 
merce Commission,  on  the  shipper's  petition  and 
upon  hearing,  entered  an  order  for  the  payment 
of  reparation  on  account  of  an  unreasonable 
rate  exacted  for  the  transportation  of  freight, 
that  the  order  required  pasrment  by  a  specified 
date,  that  the  carriers  had  refused  payment, 
and  that  the  suit  was  instituted  under  the  Act 
to  Regulate  Commerce  and  its  amendments,  to 
which  petition  copies  of  the  report  and  order 
of  tiie  Commission  were  attached,  was  amply 
sufficient  to  meet  the  requirement  of  the  stat- 
ute (Act  June  18,  1910,  |  13  [Comp.  St.  i 
8684])  that  the  petition  shall  set  forth  in  brief 
the  causes  for  which  the  damages  are  claimed 
and  the  order  of  the  Commission  in  the  prem- 
ises. 

8.  Commerce  ^=»86— Application  for  relief  does 
not  suspend  reoovery  of  reparations  for  ex- 
cessive charge  voluntarily  redooed. 

The  fact  that  the  carriers  had  filed  an  appli- 
cation for  relief  under  Interstate  Commerce 
Act,  §  4^  as  amended  in  1910  (Comp.  St.  | 
8666),  which  section  provided  that  no  rates 
existing  at  the  passage  of  the  amendment 
should  be  changed  until  the  determination  of 
the  application  by  the  Commission  does  not 
suspend  the  right  of  a  shipper  to  an  order  by 
the  Commission,  before  the  carriers'  applica- 
tion is  determined,  requiring  refund  to  the 
shipper  of  excessive  charges  collected  under  a 
rate  which  the  carriers  had  amended  their  tar- 
iffs to  correct  under  section  8  of  the  act 
(Comp.  St  I  8565). 

••  Appeal  and  error  ^=:>265(l)  —  Findings  by 
Commission  held  not  adopted  as  special  find- 
ings by  court. 
A  finding  by  the  District  Court  that  the  re- 
port and  order  of  the  Interstate  Commerce 
Commission,  requiring  a  refund  of  excessive 
diarges  to  the  shipper,  was  prima  fade  evi- 
dence of  the  facts  therein  stated,  did  not  adopt 
the  findings  by  the  Commission  as  spedal  find- 
ings by  the  court,  which  might  be  reviewed  by 
the  Supreme  Court  without  exception  taken  to 
them. 

In  Error  to  the  United  States  Circuit  Ck>urt 
of  Appeals  for  the  Fifth  Circuit 

Action  by  the  Anderson-Tally  Company 
against  the  Vicksburg,  Shreveport  &  Padflc 
Railway  Company  and  others,  to  recover  rep- 
aration for  an  unreasonable  rate  exacted. 
Judgment  for  the  plaintiff  was  affirmed  by 
the  Circuit  Court  of  Appeals  (261  Fed.  741), 
and  defendants  bring  error.   Affirmed. 
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^Messrs.  S.  W.  Moore,  of  New  York  City, 
and  J.  Blanc  Monroe,  of  New  Orleans,  La., 
tor  plaintiffs  in  error. 

Mr.  Harry  B.  Anderson,  of  Memphis,  Tenn., 
for  defendant  in  error. 


MIO 

•Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  court 

This  is  an  action  instituted  by  a  shipper 
under  the  provisions  of  section  16  of  the 
Interstate  Commerce  Act,  as  amended  June 
18,  1910  (36  Stat  539,  554,  §  13  [Ck)mp.  St.  S 
8584]),  against  various  carriers,  based  upon 
an  order  of  the  Interstate  Ck)mmerce  Com- 
mission for  the  payment  of  money  found  due 
as  reparation  for  the  exacting  of  an  unrea- 
sonable rate  for  the  transportation  of  "box 
shooks"  in  carload  lots  from  Vicksburg,  Miss., 
to  Port  Arthur,  Tex.*  which  the  carriers  re- 
fused to  pay. 

It  will  be  necessary  to  consider  only  the 
liability  of  the  defendant,  the  Vicksburg, 
Shreveport  &  Pacific  Railway  Company,  here- 
inafter referred  to  as  the  Vicksburg  Com- 
pany. 

The  petition  in  the  case  was  filed  in  the 
United  States  District  Court  for  the  Western 
Division  of  the  Southern  District  of  Mis- 
sissippi, and  the  plaintiff  therein,  defendant 
in  error,  for  the  purpose  of  showing  the 
venue,  allowed  in  section  16  of  the  Inter- 
state Commerce  Act,  supra,  alleged  that  the 
defendant,  the  Vicksburg  Company,  was  op- 
erating a  part  of  its  road  within  that  dis- 
trict. The  Vicksburg  Company  challenged 
the  Jurisdiction  of  the  District  Court  by  a 
plea  in  abatement,  denying  that  it  owned  or 
operated  a  railroad  in  the  district  at  the  time 
or  for  many  months  before  the  petition  was 
filed,  and  averred  that  the  person  on  whom 
summons  was  served  was  not  at  the  time  its 
agent 

The  shipper  prevailed  in  both  lower  courts. 

The  venue  provision  of  the  Interstate  Com- 
merce Act  allows  such  an  action  as  we  have 
here  to  be  commenced  in  any  district  "through 
which  the  road  of  the  carrier  runs,"  and  it 
is  contended,  first,  that  the  Vicksburg  Com- 
pany did  not  have  a  road  running  through 
the  district  of  suit,  and  that,  therefore,  the 
court  did  not  have  Jurisdiction  over  the  case. 

Mil 

[1]  *It  is  stipulated  that  the  Vicksburg  Com- 
pany is  a  Louisiana  corporation  and  that  at 
the  times  involved  it  owned  a  railroad  ex- 
tending through  Louisiana  to  Delta  Point,  a 
station  on  the  west  bank  of  the  Mississippi 
river,  opposite  Vicksburg.  Its  cars  were 
ferried  to  and  fro  across  the  river  and  were 
hauled  by, the  Alabama  &  Vicksburg  Railroad 
Company,  hereinafter  called  the  Alabama 
(Company,  over  its  rails  to  freight  and  pas- 
senger stations  in  Vicksburg.  The  Vicksburg 
and  the  Alabama  Companies  shared  the  ex- 
pense of  freight  and  ticket  offices  in  Vicks- 
burg, at  which  tickets  were  sold  and  bills  of 
lading  issued  by  the  Vicksburg  Company  from 
Vicksburg  to  various  points  on  its  line.  The 
Vicksburg  Company  filed  passenger  and 
freight  tariffs  with  the  Interstate  Commerce 
1  Commission  without  any  division  of  rates 
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with  the  Alahama  Company,  that  company 
being  paid  on  a  mileage  basis  for  the  service 
which  it  rendered  east  of  the  river.  It  is 
also  stipulated  *'that  exactly  the  same  ar- 
rangement is  now  in  force  between*'  the 
Vicksburg  and  Alabama  Companies  *'as  was 
in  effect  before  the  United  States  government 
took  control  of  these  two  roads." 

[2]  Thus  the  mileage,  passenger,  freight 
and  tariff  publication  arrangements  which 
the  Vicksburg  Company  had  with  the  Ala- 
bama Company  plainly  were  equivalent  in 
practice  to  a  lease  of  the  road  of  that  com- 
pany to  the  Vicksburg  Company  for  its  trans- 
portation purposes,  and  the  dealings  of  the 
Vicksburg  Company  v^th  the  public  and  with 
the  Interstate  Commerce  Commission  with 
respect  to  traffic  to  and  from  Vicksburg  were 
precisely  the  same  as  if  it  had  owned  or  had 
leased  the  Alabama  Company's  tracks.  The 
applicable  venue  provision  of  the  Interstate 
Commerce  Act  does  not  require  that  the  car- 
rier shall  be  the  owner  of  a  railroad  in  the 
district,  but  only  that  its  road  must  run 
through  it,  and  we  agree  with  the  Circuit 
Court  of  Appeals  in  concluding  that  the 
tracks  of  the  Alabama  Company  east  of  the 

river,  in  the  district  *of  suit,  under  the  cir- 
cumstances of  operation  as  the  parties  stip- 
ulated them  to  be,  constituted  them  the  road 
of  the  Vicksburg  Company  within  the  mean- 
ing of  the  act. 

It  Is  next  contended  that  the  person  on 
whom  summons  was  served  was  not,  at  the 
time,  an  agent  of  the  Vicksburg  Company. 

[3]  The  return  of  the  marshal  is  that  he 
executed  the  writ  ''by  handing  a  true  copy 
of  this  summons  and  petition  for  Judgment 
to  Austin  King,  freight  agent  for  the  Vicks- 
burg, Shreveport  &  Pacific  Railway  Com- 
pany." The  plea  in  abatement  denied  on 
"information,  knowledge  and  belief  of  coun- 
sel that  King  was  at  the  time  of  service  an 
agent  of  either  of  the  defendants.  No  evi- 
dence whatever  was  introduced  to  sustain 
this  plea  and  in  support  of  it  sole  reliance 
is  placed  upon  the  stipulation  that  the  gov- 
ernment was  in  control  of  the  lines  of  the 
Vicksburg  Company  at  the  time  the  petition 
was  filed. 

The  unreasonable  rate  for  which  the  rep- 
aration order  was  made  was  exacted  on  ship- 
ments moving  long  prior  to  the  taking  over 
of  the  railroads  by  the  government  in  De- 
cember, 1917,  and  there  being  no  evidence 
that  King  was  not  the  agent  of  the  Vicks- 
burg Company,  the  return  of  the  marshal 
was  properly  accepted  by  both  lower  courts 
as  conclusive.  He  may  not  have  been  in  the 
employ  of  the  Director  General  of  Railroads 
at  all  and  it  was  entirely  possible  for  him  to 
have  been  serving  as  agent  for  both  the  Di- 
rector and  the  company. 

[4]  Since  the  shipment  for  which  repara- 
tion was  allowed  moved  prior  to  the  taking 
over  of  the  railroads  by  the  United  States 
government,  as  against  the  objection  of  gov- 


ernment control,  we  think  the  provision  of 
section  10  of  the  Federal  Railroad  Control 
Act  (40  Stat  451,  456  [Comp.  St  1918,  Comp. 
St  Ann.  Supp.  1910,  §  3115%J])  Is  applicable 
and  ample  to  support  the  jurisdiction,  viz. 
that  "actions  at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers  and 
Judgments  rendered  as  now  provided  by  law ; 
and  in  any  action  at  law  or  suit  in  equity 

M13 

*against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is 
an  instrumentality  or  agency  of  the  federal 
government" 

[5]  It  is  further  claimed  that  the  act  of 
Congress  abolishing  the  Commerce  Court  (SS 
Stat  208,  219  [Comp.  St  {$  992,  994]),  re> 
pealed  by  implication  the  provisions  of  sec- 
tion 16,  supra,  permitting  such  reparation 
suits  as  we  have  here  to  be  filed  in  the  Dis- 
trict Court  for  any  district  "through  which 
the  road  of  the  carrier  runs"  and  that  for 
this  reason  the  District  Court  was  without 
Jurisdiction. 

The  plaintiff  was  a  Michigan  corporation 
and  if  the  provisions  of  section  16  referred 
to  had  been  repealed  at  the  time  the  case 
was  commenced  the  venue  was  improperly 
laid  and  the  court  was  without  jurisdiction. 

The  argument  is  that  the  act  of  Congress 
abolishing  the  Commerce  Court  in  restoring 
to  the  District  Courts  the  Jurisdiction  which 
had  been  vested  exclusively  in  that  court 
provided  that  "the  venue  of  any  suit  here- 
after brought  to  enforce,  suspend,  or  set 
aside  •  •  •  any  order  of  the  Interstate 
Commerce  Commission  shall  be  in  the  Judicial 
district  wherein  is  the  residence  of  the  party 
of  any  of  the  parties  upon  whose  petition  the 
order  was  made"  (38  Stat  219  [Comp.  St  i 
994]),  and  that  this  provision  for  venue  is 
so  inconsistent  with  that  of  sectiim  16,  su- 
pra, allowing  suit  to  be  commenced,  on  an 
order  for  the  payment  of  money,  in  any  dis- 
trict through  which  the  road  of  the  carrier 
runs,  that  the  latter  must  be  regarded  as 
repealed  by  implication. 

This  contention  is  much  too  artifldal  and 
unsubstantial  for  us  to  consider  it  in  much 
detail.  It  is  enough  to  say  that  the  two 
principal  amendments  to  the  Interstate  Com- 
merce Act  of  1887  show  that  it  has  been  the 
plainly  expressed  policy  of  Congress  to  make 
the  prosecution  of  suits  upon  reparation  or- 
ders for  the  payment  of  money  progressively 
easier  and  less  expensive  for  the  shipper  by 
enlarging    the    venue    provisions    of    them, 
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doubtless  because  *many  such  claims  are  so 
small  that  if  suit  could  be  maintained  hy  the 
owners  only  in  distant  Jurisdictions  a  large 
part  of  them  would  be  abandoned.  Act  1887, 
24  Stat  379,  384,  {  16;  Act  1906»  34  Stat 
584,  590,  §  5;  Act  1910,  36  SUt  539,  554^ 
§  13  (Comp.  St  I  8584).  The  Commerce 
Ck)urt  repealing  act  was  a  section  of  an  ap- 
propriation act  and  dealt  with  Y«iue  only 
to  the  extent  necessary  to  redistribute  tbe 
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JnrifldictioD  of  the  court  abolished  and  in 
terms  it  repealed  only  acts  or  parts  of  acts 
in  so  far  "as  they  relate  to  the  establishment 
of  the  Commerce  Court"  and  again  so  far  as 
"inconsistent  with  the  foregoing  provisions 
relating  to  the  Commerce  Conrt"  88  Stat 
219,  221  (Comp.  St  |  1003).  The  venue  pro- 
vided for,  and  relied  upon  in  this  suit,  was 
for  suits  in  the  Circuit  (District)  Court  on  an 
order  for  the  payment  of  money,  and  of  such 
suits  the  Commerce  Court  never  had  Juris- 
diction. 

The  contention  that  Congress  intended  by 
implication  to  repeal  and  cut  down  to  such 
narrow  limits  the  venue  which  has  gradually 
been  so  liberally  extended  cannot  be  enter- 
tained. The  terms  of  the  repealing  act  do 
not  Justify  it  and  we  cannot  doubt  that  if 
such  purpose  had  been  Intended  it  would  not 
liave  been  left  to  inference  and  implication 
but  would  have  been  clearly  expressed. 

Coming  to  the  essentials  of  the  case. 
When  the  cause  came  on  for  trial  on  its 
merits,  a  Jury  being  duly  waived,  it  is  recited 
in  the  entry  of  the  Judgment  that  it  was 
stipulated  that  ^ther  party  might  use  in 
evidence  any  part  of  the  record  and  evidence 
Introduced  in  the  hearings  before  the  Inter- 
state Commerce  Commission,  which  resulted 
in  the  order  relied  upon,  and  that  any  of 
the  printed  reports  and  findings  of  the  Com- 
mission might  be  used.  It  is  also  recited 
that  the  plaintiff  introduced  the  report  of  the 
Interstate  Commerce  Commission  and  the 
order  of  the  Commission  directing  the  pay- 
ment of  the  money  sued  for,  and  rested  its 
case^  and  that  "the  defendant  introduced  no 
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evidence."  Thereupon  the  ^court  found  that 
the  report  and  order  of  the  Commission  con- 
stituted prima  facie  evidence  of  the  facts 
therein  stated  and  ^tered  Judgment  in  fiivor 
of  the  plaintiff  for  the  amount  of  the  order 
with  interest  and  an  attorney's  fee. 

[6]  There  was  no  request  made  by  the  car- 
riers for  any  ruling  of  law,  and  no  exception 
whatever  was  taken  during  the  trial.  There 
being  no  special  findings  of  fact  by  the  court, 
its  general  finding  has  the  effect  of  a  verdict 
of  a  Jury  (R.  S.  649  [Comp.  St  |  1587]),  is 
conclusive  upon  all  matters  of  fact,  and  there 
not  being  any  exceptions  to  rulings  of  law 
in  the  progress  of  the  trial,  the  review  in 
this  court  is  limited  to  the  sufiiclency  of  the 
complaint  (R.  S.  700  [Comp.  St  $  1668]). 
Norrls  v.  Jackson,  9  Wall.  125,  19  L.  Ed.  608; 
St  Louis  V.  Western  Union  Telegraph  Co., 
166  U.  S.  888, 17  Sup.  Ct  608,  41  L.  Ed.  1044; 
Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct 
481,  37  L.  Ed.  373. 

[7]  The  contention  that  the  petition  does 
not  state  a  cause  of  action  against  the  car- 
riers first  appears  in  the  assignment  of  errors 
in  the  Circuit  Court  of  Appeals,  after  an 
elaborate  answer  and  adverse  Judgment  in 


the  District  Court  However,  the  petition 
avers  that  the  shipper  filed  its  petition  with 
the  Interstate  Commerce  Commission,  claim- 
ing that  it  had  beoi  charged  an  unreasonable 
rate,  that  upon  hearing  the  Commission  en- 
tered an  order  for  the  payment  of  money  "as 
reparation  on  account  of  unreasonable  rate 
exacted  for  the  transportation"  of  its  freight, 
that  the  order  required  payment  to  be  made 
by  a  date  named,  that  the  carriers  had  re- 
fused payment  when  demanded,  and  that 
the  suit  was  instituted  under  the  Act  to  Reg- 
ulate Commerce  of  1887,  and  amendments 
thereof.  To  this  petition  copies  of  the  re- 
port and  order  of  the  Commission  w^e  at- 
tached. These  allegations  were  amply  suffi- 
cient to  meet  the  requirements  of  the  statute, 
that  the  petition  in  such  a  case  shall  set 
forth  briefly  the  causes  for  which  damages 
are  claimed  and  the  order  of  the  Commission 
in  the  premises.    36  Stat  539,  554,  i  13. 
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[t]  *It  is  also  contended  that  it  was  not 
competent  for  the  Interstate  Commerce  Com- 
mission to  enter  the  order  which  was  made 
for  the  reason  that  before  the  hearing  by 
the  Commission  the  carriers  had  filed  an  ap- 
plication for  relief  under  section  4  of  the 
Interstate  Commerce  Act,  as  amended  in 
1910  (Comp.  St  I  8566),  which  had  not  been 
disposed  of  at  the  time  the  order  was  made, 
and  that  therefore  the  provision  of  that  act 
that  no  rates  or  charges  lawfully  existing 
at  the  time  of  the  passage  of  the  amendment 
should  be  required  to  be  changed  until  the 
determination  of  such  application  by  the 
Commission,  was  applicable.  To  this  it  is 
sufficient  to  say  that  it  appears  from  the 
Commission's  first  report  that  immediately 
after  the  filing  of  the  complaint  with  the 
Commission  the  carriers  amended  their  tariffs 
so  as  to  correct  the  unreasonable  rate  which 
was  complained  of  under  section  3  of  the 
act  (Comp.  St  {  8565),  and  we  quite  agree 
with  the  Ck>mmission  that  whatever  the  ap- 
plication under  section  4  may  have  been 
(there  is  no  copy  of  it  in  the  record),  such 
amendment  removed  the  occasion  for  further 
suspension  of  action  by  the  Commission  un- 
der the  provision  quoted.  The  Commission 
aptly  says  that  the  rate  then  on  file  con- 
formed "to  the  requirements  of  the  fourth 
section  and  defendants'  application  in  so  far 
as  this  adjustment  is  concerned  has  no  fur- 
ther office  to  ];>erform." 

[9]  The  final  contention  that  the  fticts 
found  by  the  Interstate  Commerce  Conmais- 
slon  were  so  adopted  by  the  District  Court 
as  to  become  special  findings  of  fact  by  that 
court  which  may  be  reviewed  by  this  court 
without  exception  being  taken  to  any  of  them 
is  too  trivial  to  deserve  discussion. 

It  results  that  the  Judgment  of  tha  Cir- 
cuit Court  of  Appeals  la 

Affirmed, 
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LA   BELLE   IRON  WORKS  V.  UNITED 

STATES. 

(Argued  Jan.  6  and  7,  1921.    Decided  liay  IG, 

1921.) 

No.  453. 

1.  Internal  revenue  ^=s>7— Excess  profits  tax 
Intended  to  impose  burden  on  supernormal  re- 
turns on  capital  rislced;   "invest.'' 

Revenue  Act  Oct  8,  1917,  tit.  2,  |  207 
(Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919, 
I  6336%h),  defining  "invested  capital,"  as  need 
in  the  excess  profits  tax  provisions  of  that  act, 
manifests  a  purpose  to  place  the  burden  of  that 
tax  on  the  income  of  trades  and  businesses 
exceeding  what  was  deemed  a  normally  reason- 
able return  on  the  capital  actually  embarked, 
not  only  by  its  provisions  for  the  computation 
of  invested  capital,  but  by  the  use  of  the  term 
"invested,"  wldch  imports  a  laying  out  of  mon- 
ey or  money's  worth,  either  by  an  individual  ac- 
quiring an  interest  in  the  concern  or  by  the 
concern  in  acquiring  something  of  permanent 
use  in  the  business,  in  either  case  involving  a 
conversion  of  wealth  from  one  form  into  an-  | 
other  suitable  for  employment  in  the  making  of 
the  hoped-for  gains. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Birst  and  Second  Series,  Invest-* 
Investment] 

2.  internal  revenue  ^=»7— "Invested  capital" 
does  not  indudo  appreciation  of  values. 

The  term  'invested  capital,"  as  used  in 
Revenue  Act  1917,  tit.  2>  8  207  (Comp.  St 
1918,  Comp.  St  Ann.  Supp.  1919,  §  6336%h), 
relating  to  the  excess  profits  tax,  does  not  in-  j 
dude  the  appreciation  in  value  of  property  after 
ita  a<iquisition. 

3.  internal  revenue  ^=»7— Distinction  between 
capital  and  surplus  and  between  capital  and 
income  Immaterial. 

In  view  of  the  special  language  employed 
by  Revenue  Act  1917,  tit  2,  $  207  (Comp.  St 

1918,  Comp.  St  Ann.  Supp.  1919,  {  6336%h), 
defining  "invested  capital"  for  the  purpose  of 
assessing  the  excess  profits  tax,  the  distinction 
in  the  terminology  of  corporation  and  part- 
nership accounting  between  capital  and  sur- 
plus and  the  distinction  between  capital  and 
income  have  no  bearing  in  determining  the  in- 
vested capital. 

4.  internal  revenue  ^=»7— Steele  taken  in  ex* 
diange  for  new  issue  not  invested  capital. 

Under  the  treasury  regulation,  whereby 
stocks  would  be  regarded  as  tangible  property, 
when  paid  in  for  stock  or  shares  of  a  corpora- 
tion, the  stock  of  the  corporation  itself,  which 
was  surrendered  to  the  corporation  in  exchange 
for  a  new  issue,  cannot  be  considered  as  having 
been  paid  in,  within  Revenue  Act  1917,  tit.  2, 
I  207  (Comp.  St  1918,  Comp.  St  Anu.  Supp. 

1919,  I  6336%h),  even  if  they  were  stocks  with- 
in the  meaning  of  that  regulation. 

5.  internal  revenue  $=»7— Taxpayer  must  show 
cost  of  development  work  resulted  In  appre- 
ciation. 

Though  the  increased  value  of  ore  lands 
of  tiie  corporation  resulting  from  exploration 
or  development  work  thereon  may  be  consider-  ' 


ed  as  earned  surplus,  which  is  part  of  the  in- 
vested capital  within  the  excess  promts  tax 
provisions,  no  allowance  for  such  increase  can 
be  made  in  computing  the  invested  capital, 
where  the  taxpayer  made  no  showing  as  to  the 
extent  of  such  earned  surplus. 

6.  Internal  revenue  ^=»2— Only  territorial  nni- 
formity  Is  required  for  taxes. 

Since  Const.  Amend.  5»  does  not  require 
equal  protection  of  the  laws,  as  does  Amend- 
ment 14,  applying  to  state  action,  cases  decided 
under  Amendment  14  have  no  application  to 
federal  taxes,  where  the  only  uniformity  pre- 
scribed is  the  territorial  uniformity  required  by 
article  1,  {  8. 

7.  Constitutional  law  ^s»286— Internal  revenue 
^»2— Excess  profits  tax,  based  on  cost  of  as- 
sets to  exclusion  of  appreciation,  Is  not  con- 
trary to  due  process. 

The  construction  of  the  excess  profits  tax 
provisions  as  basing  the  tax  on  invested  capi- 
tal, which  is  determined  only  by  the  value  of 
the  assets  at  the  time  of  their  acquisition,  to 
the  exclusion  of  subsequent  increase  of  value, 
does  not  deprive  the  taxpayer  of  due  process  of 
law,  since  equality  of  taxation  can  never  be 
attained,  and  the  tax  in  question  applies  equally 
to  all  corporations  similarly  situated. 

Appeal  from  the  Court  of  Claims. 

Claim  by  La  Belle  Iron  Works  against  the 
United  States  for  a  refund  of  a  sum  alleged 
to  have  been  erroneously  assessed  and  exact- 
ed as  an  excess  profits  tax.  Claimant's  peti- 
tion was  dismissed  by  the  Court  of  Claims 
(55  Ct.  CI.  462),  and  claimant  a{^)eals.  Af- 
firmed. 
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*Messrs.  Charles  McCamic  and  James 
Morgan  Qarke,  both  of  Wheeling,  W.  Va., 
Charles  Ew  Hughes,  of  New  York  City» 
and  J.  Harry  Covington,  Edward  B.  Burling 
Spencer  Gordon,  and  Oscar  W.  UnderwoocU 
Jr.,  all  of  Washington,  D.  C,  for  appellant 
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*Mr.  Solicitor  (General  BYlerson,  for  the 
United  States. 


*Mr.  Justice  PITNEY  delivered  the  opin- 
ion of  the  Court 

The  Court  of  Claims  dismissed  appellant's 
petition  which  claimed  a  refund  of  $1,081,184.- 
61,  alleged  to  have  been  erroneously  assessed 
and  exacted  as  an  ''excess  profits  tax"  under 
title  2  of  the  Revenue  Act  of  1917  (Act  of  Oc- 
tober 3,  1917,  c.  63,  40  Stat  300,  302  et  seq. 
[Comp.  St.  1918,  Comp.  St  Ann.  Supp.  1919 ; 
S  6336%a  et  seq.]).  The  case  involves  the 
construction  and  application  of  those  proTi- 
slons  by  which  the  deduction  from  inoomew 
for  the  purposes  of  the  tax,  is  measured  by 
the  "invested  capital"  of  the  taxpayer;  and 
a  question  is  raised  as  to  the  constitutionali- 
ty of  the  act  as  construed  and  applied. 

Title  1  of  the  act  imposed  "war  income 
taxes"  upon  individuals  and  corporations  in 
addition  to  those  imposed  by  Act  of  Sept^oft^ 
ber  8,  1916,  c.  463,  39  Stat  766.    TlQe  2  pnK 
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Tided  for  the  levyliig  of  'Var  excess  profits 
taxes"  upon  corporations,  partnersbips,  and 
individuals.  As  applied  to  domestic  corpora- 
tions, the  scheme  of  this  title  was  that,  after 
proYiding  for  a  deduction  from  income  (sec- 
tion 203,  p.  304  [Ck>mp.  St  1918,  Ck>mp.  St 
Ann.  Snpp.  1919,  §  6336%d]),  equal  to  the 
same  percentage  of  the  invested  capital  for 
the  taxable  year  which  the  average  amount 
of  the  annual  net  income  of  the  trade  or  busi- 
ness during  the  prewar  period  (the  years 
1911,  1912,  and  1913)  was  of  the  invested 
capital  for  that  period,  but  not  less  than  7 
nor  more  than  9  per  cent,  plus  ^,000,  it  im- 
posed (section  201,  p.  303  [Comp.  St.  1918, 
Ck>mp.  St  Ann.  Supp.  1919, 1 6336%b]),  in  ad- 
dition to  other  taxes,  a  graduated  tax  upon 
the  net  income  beyond  the  deduction,  com- 
mencing with  20  per  centum  of  such  net  in- 
come above  the  deduction,  but  not  above  15 
per  centum  of  the  invested  capital  for  the 
taxable  year,  and  running  as  high  as  60  per 
centum  of  the  net  income  in  excess  of  33  per 
centum  of  such  capital.  It  applied  to  "all 
trades  or  businesses,**  with  exceptions  not 
now  material  (ptige  S03). 

^884 

•What  should  be  deemed  "invested  capital" 
was  defined  by  section  207  (page  306  [0)mp. 
St  1918,  Comp.  St  Ann.  Supp.  1919,  { 
6336%h]),  which,  so  far  as  pertinent,  is  set 
forth  in  title  margin.^ 

The  case  was  decided  upon  a  demurrer  to 
the  petition,  in  which  the  facts  were  stated 
as  follows:  Appellant  is  a  domestic  cori>ora- 
tlon  and,  prior  to  the  year  1904,  acquired  ore 
lands  for  which  it  paid  the  sum  of  $190,000. 
Between  that  time  and  the  year  1912  exten- 
sive explorations  and  developments  were  car- 
ried on  (the  cost  of  which  is  not  stated),  and 
it  was  proved  that  the  lands  contained  large 
bodies  of  ore  and  had  an  actual  cash  value 
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•not  less  than  $10,105,400,  and  at  all  times 
during  the  years  1912  to  1917,  inclusive,  their 


>  See.  207.  That  aa  used  In  this  tltla,  the  term 
"iDTeeted  capital"  for  any  year  means  the  average 
foTestod  capital  for  the  year,  as  deflned  and  lim- 
ited In  this  title,  averaged  monthly. 

As  used  in  this  title  "invested  capital*'  does  not 
Include  stocks,  bonds  (other  than  obllsations  of 
the  United  States),  or  other  assets,  the  Income 
from  which  Is  not  subject  to  the  tax  Imposed  by 
this  title,  nor  money  or  other  property  borrowed, 
and  means,  aubject  to  the  above  limitations: 

(a)  In  the  case  of  a  corporation  or  partnership: 
(1)  Actual  cash  paid  In;  (2)  the  actual  cash  value 
of  tangrible  property  paid  in  other  than  cash,  for 
stock  or  sharen  In  such  corporation  or  partner- 
ship, at  the  time  of  such  payment  (but  in  case 
such  tangible  property  was  paid  In  prior  to  Jan- 
uary first,  nineteen  hundred  and  fourteen,  the  ac- 
tual cash  value  of  such  property  as  of  January 
first,  nineteen  hundred  and  fourteen,  but  In  no 
ease  to  exceed  the  par  value  of  the  original  stock 
or  shares  specifically  Issued  therefor);  and  (3)  paid 
In  or  earned  surplus  and  undivided  profits  used  or 
employed  In  the  business,  exclusive  of  undivided 
profits  earned  during  the  taxable  year:  Provided, 
that  (a)  the  actual  cash  value  of  patents  and  copy- 
rights paid  In  for  stock  or  sharee  in  such  cor^ 
poration  or  partnership,  at  the  time  of  such  pay- 
manty   shall   be  included   as   Invested  capital,   but 
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actual  cash  value  was  not  less  than  the  sum 
last  mentioned.  In  the  year  1912  the  com- 
pany increased  the  valuation  of  said  lands 
upon  Its  books  by  adding  thereto  the  sum  of 
$10,000,000,  which  it  carried  to  surplus,  and 
thereupon,  in  the  same  year,  declared  a  stock 
dividend  in  the  sum  of  $9,915,400,  repres^t- 
ing  the  increase  in  value  of  the  ore  lands. 
Theretofore  appellant's  capital  stock  had 
consisted  of  shares  issued,  all  of  one  class, 
having  a  par  value  of  $0,015,400.  The  dec- 
laration of  the  sto(^  dividend  was  carried 
out  by  the  surrender  to  the  company  of  all 
the  outstanding  stock,  and  its  cancellation, 
and  the  exchange  of  one  share  of  new  com- 
mon and  one  share  of  new  preferred  stock 
for  each  share  of  the  original  stock. 

In  returning  its  annual  net  Income  for  the 
year  1917  the  company  stated  Its  invested 
capital  to  be  $26,322,904.14,  in  which  was  in- 
cluded the  sum  of  $10,105,400  as  representing 
the  value  of  its  ore  lands.  The  Commission- 
er of  Internal  Revenue  caused  a  reassess- 
ment to  be  made,  based  upon  a  reduction  of 
the  invested  capital  to  $16,407,507.14 ;  the  dif- 
ference ($9,915,400)  being  the  increase  in  the 
value  of  the  ore  lands  already  mentioned. 
The  result  was  an  additional  tax  of  $1,081.- 
184.61,  which,  having  been  paid,  was  made 
the  subject  of  a  claim  for  refund;  and  this 
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having  been  considered  and  rejected  by  ♦the 
C>>mmlssioner,  there  followed  a  suit  in  the 
Ck>urt  of  Claims,  with  the  result  already 
mentioned. 

Appellant's  contentions,  in  brief,  are:  First, 
that  the  increased  value  of  the  ore  lands, 
placed  upon  the  company's  books  in  1912, 
ought  to  be  included  in  invested  capital  un- 
der section  207  (a)  (3),  as  ''paid  in  or  earned 
surplus  and  undivided  profits."  Second,  that 
wiUiin  the  meaning  of  clause  (2),  which  pro- 
vides that  Invested  capital  shall  Include  '*the 
actual  cash  value  of  tangible  property  paid 

not  to  exceed  the  par  value  of  »uch  stock  or  shares 
at  the  time  of  such  payment,  and  (b)  the  good  will, 
trade-marks,  trade  brands,  the  franchise  of  a  cor- 
poration or  partnership,  or  other  intangible  prop- 
erty, shall  be  Included  as  Invested  capital  If  the 
corporation  or  partnership  made  payment  bona 
fide  therefor  specifically  as  such  in  cash  or  tan- 
gible property,  the  value  of  such  good  will,  trade- 
mark, trade  brand,  franchise,  or  Intangible  property, 
not  to  exceed  the  actual  cash  or  actual  cash  value 
of  the  tangible  property  paid  therefor  at  the  time 
of  such  payment;  but  good  will,  trade-marks,  trade 
brands,  franchise  of  a  corporation  or  partnership, 
or  other  intangible  property,  bona  fide  purchased, 
prior  to  March  third,  nineteen  hundred  and  seven- 
teen, for  and  with  Intereeta  or  shares  in  a  part- 
nership or  for  and  with  shares  in  the  captial  stock 
of  a  corporation  (Issued  prior  to  March  third,  nine- 
teen hundred  and  seventeen).  In  an  amount  not 
to  exceed,  on  March  third,  nineteen  hundred  and 
seventeen,  twenty  per  centum  of  the  total  Interests 
or  shares  in  the  partnership  or  of  the  total  shares 
of  the  capital  stock  of  the  corporation,  shall  be  in- 
cluded in  invested  capital  at  a  value  not  to  exceed 
the  actual  cash  value  at  the  time  of  such  purchase, 
and  in  case  of  issue  of  stock  therefor  not  to  ex- 
ceed the  par  value  of  such  stock.   •  •  • 
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In  other  than  cash,  for  8to<^  or  shares  in 
such  corporation,"  the  stock  of  the  company 
issued  in  1912,  consisting  of  $9,915,400  of 
preferred  stock  and  an  equal  amount  of  com- 
mon, was  fully  paid  for:  Either  (a)  by  the 
tangible  assets,  including  the  ore  properties 
at  their  increased  value,  or  (b)  by  the  8urr«i- 
der  of  all  the  certificates  representing  the  old 
common  stock,  which,  it  is  said,  had  an  actu- 
al cash  value  equal  to  double  its  par.  And, 
third,  that  the  construction  put  upon  the  act 
by  the  Treasury  Department,  based  as  it  is 
said  not  upon  value  but  upon  the  sin^e  fea- 
tiue  of  cost,  disregarding  the  time  of  acquisi- 
tion, would  render  the  act  unconstitutional 
as  a  deprivation  of  property  without  due  pro- 
cess under  the  Fifth  Amendment,  because  so 
arbitrary  as  to  amount  in  effect  to  confisca- 
tion, and  hence  that  this  construction  must 
be  avoided. 

Reading  the  entire  language  of  section  207 
in  the  light  of  the  circumstances  tliat  sur- 
rounded the  passage  of  the  act,  we  think  its 
meaning  as  to  "invested  capital"  is  entirely 
clear.  The  great  war  in  Europe  had  been  in 
progress  since  the  year  1914,  and  the  manu- 
facture and  export  of  war  supplies  and  oth- 
er material  for  the  belligerent  powers  had 
stimulated  many  lines  of  trade  and  business 
in  this  country,  resulting  in  large  profits  as 
compared  with  the  period  before  the  war, 
and  as  compared  with  ordinary  returns  upon 
the  capital  embarked.  The  United  States 
had  become  directly  involved  in  the  conflict 
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in  the  spring  *of  1917,  necessitating  heavy 
Increases  in  taxation;  at  the  same  time 
manufactures  and  trade  of  every  descrip- 
tion were  rendered  even  more  active,  and  in 
certain  lines  more  profitable,  than  before,  so 
that  the  unusual  gains  derived  therefrom 
formed  a  natural  subject  for  special  taxation. 

On  the  eve  of  our  entry,  and  in  order  to 
provide  a  'Special  preparedness  fund"  for 
army,  navy,  and  fortification  purposes.  Act 
March  3,  1917,  c.  1S9, 39  Stat.  1000,  was  pass- 
ed, which,  in  title  2,  provided  for  an  excess 
profits  tax  on  corporations  and  partnerships 
equal  to  8  per  centum  of  the  amount  by  which 
their  net  income  exceeded  $5,000  plus  8  per 
centum  of  the  "actual  capital  invested" ;  and, 
in  section  202  (p.  1001),  defined  this  term  to 
mean  "(1)  actual  cash  paid  in ;  (2)  the  actual 
cash  value,  at  the  time  of  payment,  of  assets 
other  than  cash  paid  in;  and  (3)  paid  in  or 
earned  surplus  and  undivided  profits  used  or 
employed  in  the  business,"  but  not  to  include 
money  or  other  property  borrowed. 

[1]  The  Revenue  Act  of  October  3,  1917, 
passed  after  we  had  become  engaged  in  the 
war,  took  the  place  of  the  Act  of  March  3, 
and  embodied  a  "war  excess  profits  tax," 
with  higher  percentages  Imposed  upon  the  in- 
come in  excess  of  deductions  and  a  more  par- 
ticular definition  of  terms.  A  scrutiny  of 
the  particular  provisions  of  section  207  shows 
that  it  was  the  dominant  purpose  of  Ck>ngres8 


to  place  the  peculiar  burden  of  this  tax  upon 
the  income  of  trades  and  businesses  exceed- 
ing what  was  deemed  a  normally  reasonable 
return  upon  the  capital  actually  embarked. 
But  if  such  capital  were  to  be  computed  ac- 
cording to  appreciated  market  values  based 
upon  the  estimates  of  interested  parties  (on 
whose  returns  perforce  the  govemm^it  must 
in  great  part  rely),  exaggerations  would  be 
at  a  premium,  corrections  difficult,  and  the 
tax  easily  evaded.  Section  207  shows  that 
Congress  was  fully  alive  to  this  and  design- 
edly adopted  a  term — "invested  capital"— 


and  a  definition  of  it,  that  would  ^measurably 
guard  against  inflated  valuations.  The  word 
"invested"  in  itself  imports  a  restrictive 
qualification.  When  speaking  of  the  capital 
of  a  business  corporation  or  partnership,  sQCb 
as  the  act  deals  with,  "to  invest"  Imports  a 
laying  out  of  money,  or  money's  worth,  ^tber 
by  an  individual  in  acquiring  an  interest  in 
the  concern  with  a  view  to  obtaining  income 
or  profit  from  the  conduct  of  its  business,  or 
by  the  concern  itself  in  acquiring  something 
of  permanent  use  in  the  business;  in  either 
case  involving  a  conversion  of  wealth  from 
one  form  into  another  suitable  for  employ- 
ment in  the  making  of  the  hoped-for  gains. 
See  Webster's  New  Intemat  Diet  "Invest," 
8;  Century  Diet  "Invest,"  7;  Standard 
Diet    "Invest,"  1. 

In  order  to  adhere  to  this  restricted  mean- 
ing and  avoid  exaggerated  valuations,  the 
draftsman  of  the  act  resorted  to  the  test  ot 
including  nothing  but  money,  or  money's 
worth,  actually  contributed  or  converted  In 
exchange  for  shares  of  the  capital  stock,  or 
actually  acquired  through  the  business  ac- 
tivities of  the  corporation  or  partnership  (In- 
volving again  a  conversion)  and  coming  in  ab 
extra,  by  way  of  increase  over  the  original 
capital  stock.  How  consistently  this  was 
carried  out  becomes  evident  as  the  section  is 
examined  in  detail.  Cash  paid  in,  and  tangi- 
ble property  paid  in  other  than  cash,  are  con- 
fined to  such  as  were  contributed  for  stock  or 
shares  in  the  corporation  or  partnership ;  and 
the  property  is  to  be  taken  at  its  actual  cash 
value  "at  the  time  of  such  payment"— dis- 
tinctly negativing  any  allowance  for  appreci- 
ation in  value.  There  is  but  a  single  excep- 
tion: Tangible  property  paid  in  prior  to  Janu- 
ary 1,  1914,  may  be  tak^i  at  its  actual  cash 
value  on  that  date,  but  in  no  case  exceeding 
the  par  value  of  the  original  stock  or  shar» 
spedflcally  issued  for  it;  a  restriction  in  it- 
self requiring  the  valuation  to  be  taken  as  of 
a  date  prior  to  the  war  period,  and  in  no 
case  to  exceed  the  stock  valuation  plaoed  up- 


on it  at  the  *time  it  was  C(mtributed.  The 
provision  of  clause  (3)  that  includes  **paid  in 
or  earned  surplus  and  undivided  profits  used 
or  employed  in  the  business"  recognizes  tliat 
in  some  cases  contributions  are  received  from 
stockholders  in  monoy  or  its  equivalent  for 
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the  spedflc  purpose  of  creating  an  actual  ex- 
cess capital  over  and  above  the  par  value  of 
the  stock;  and,  In  view  of  the  context,  surplus 
''earned"  as  well  as  that  "paid  In"  excludes 
the  Idea  of  capitalizing  (for  the  purposes  of 
this  tax)  a  mere  appreciation  of  values  over 
cost 

The  same  controlling  thought  is  carried  In- 
to the  proviso,  which  relates  to  the  valuation 
of  patents,  copyrights,  trade-marks,  good 
will,  franchises,  and  similar  intangible  prop- 
erty. Every  line  shows  evidence  of  a  legis- 
lative purpose  to  confine  the  account  to  such 
It^ns  as  were  paid  in  for  stock  or  shares,  and 
to  their  values  "at  the  time  of  such  pay- 
ment"; but,  with  regard  to  those  bona  fide 
purchased  prior  to  March  3,  1917,  there  is  a 
special  provision,  limiting  the  effect  of  any 
adjustments  that  might  have  been  made  In 
view  of  the  provisions  of  the  act  of  that  date. 

[2]  It  is  dear  that  clauses  (1)  and  (2)  refer 
to  actual  contributions  of  cash  or  of  tangi- 
ble property  at  Its  cash  value  contributed 
In  exchange  for  stock  or  shares  specifically 
Issued  f6r  it;  and  that  neither  these  clauses, 
nor  clause  (3)  which  relates  to  surplus,  can 
be  construed  as  Including  within  the  defini- 
tion of  invested  capital  any  marking  up  of 
the  valuation  of  assets  upon  the  books  to 
correspond  with  Increase  in  market  value, 
or  any  paper  transaction  by  which  new 
shares  are  Issued  in  exchange  for  old  ones 
In  the  same  corporation,  but  which  is  not  in 
substance  and  effect  a  new  acquisition  of 
capital  property  by  the  company. 

It  is  dear  enough  that  Congress  adopted 
the  basis  of  "invested  capital"  measured 
according  to  actual  contributions  made  for 

Stock  or  shares  and  actual  accessions  *ln  the 
way  of  surplus,  valuing  them  according  to 
actual  and  bona  fide  transactions  and  by 
valuations  obtaining  at  the  time  of  acquisl- 
ticm,  not  only  in  order  to  confine  the  capital, 
the  income  from  which  was  to  be  in  part 
exempted  from  the  burden  of  this  special 
tax,  to  something  approximately  represent- 
ative of  the  risks  accepted  by  the  investors 
in  embarking  their  means  In  the  enterprise, 
but  also  In  order  to  adopt  tests  that  would 
enable  returns  to  be  more  easily  checked  by 
examination  of  records,  and  make  them  less 
liable  to  Inflation  than  if  a  more  liberal 
meaning  of  "capital  and  surplus"  had  been 
adopted ;  thus  avoiding  the  necessity  of  em- 
plosing  a  spedal  corps  of  valuation  experts 
to  grapple  with  the  many  difficult  problems 
that  would  have  ensued  had  general  market 
values  been  adopted  as  the  criteria. 

[S]  In  view  of  the  special  language  employ- 
ed in  section  207,  obviously  for  the  purpose 
of  avoiding  appredated  valuations  of  assets 
over  and  above  cost,  the  argument  that  such 
value  is  as  real  as  cost  value,  and  that  in 
the  terminology  of  corporation  and  partner- 
ship accounting  "capital  and  surplus"  mean 
merely  the  excess  of  all  assets  at  actual 


values  over  outstanding  liabilities,  and  "sur- 
plus" means  the  Intrinsic  value  of  all  assets 
over  and  above  outstanding  liabilities  plus 
par  of  the  stock.  Is  beside  the  mark.  Nor 
has  the  distinction  between  capital  and  in- 
come, discussed  In  Doyle  v.  Mitchell  Bros. 
Co.,  247  U.  S.  179,  187,  38  Sup.  Ot  407,  62  Lr. 
Ed.  1054,  Hays  v.  Gauley  Mtn.  Coal  Co.,  247 
U.  S.  180,  193,  88  Sup.  Ct  470,  62  L.  Ed. 
1061,  and  Southern  Padfic  Co.  v.  Lowe,  247 
U.  S.  830,  334,  335,  38  Sup.  Ct.  540,  62  L.  Ed. 
1142,  any  proper  bearing  upon  the  questions 
here  presented* 

[4]  Upon  the  strength  of  an  administra- 
tive Interpretation  contained  In  a  Treasury 
Regulation  pertaining  to  the  Revenue  Act  of 
1917,  under  which  "stocks"  were  to  be  re- 
garded as  tangible  property  when  paid  In 
for  stock  or  shares  of  a  corporation.  It  Is 
Insisted  that  appellant's  stock  dividend  dis* 

trlbutlon  of  1912  ought  to  be  treated  ^aspald 
for  In  tangible  property,  the  old  stodc  sur> 
rendered  being  regarded  as  tangible  for  the 
purpose.  But  that  distribution.  In  substance 
and  effect,  was  an  internal  transaction.  In 
which  the  company  received  nothing  from 
the  stockholders  any  more  than  they  received 
anything  from  it  (see  Eisner  v.  Macomber, 
252  U.  S.  189,  210,  211,  40  Sup.  Ct  189,  64  U 
Ed.  521,  9  A.  L.  R.  1570),  and  the  old  shares 
cannot  be  regarded  as  having  been  "paid  in 
for"  the  new  ones  within  the  meaning  of 
section  207  (a)  (2),  even  were  they  "stocks" 
within  the  meaning  of  that  regulation,  which 
Is  doubtful. 

[6]  It  is  said  that  the  admitted  increase  in 
the  value  of  appellant's  ore  lands  is  properly 
to  be  characterized  as  earned  surplus,  be- 
cause it  was  the  result  of  extensive  explora- 
tion and  development  work.  We  assume 
that  a  proper  sum,  not  exceeding  the  cost  of 
the  work,  might  have  been  added  to  earned 
surplus  on  that  account;  but  none  such  was 
stated  in  appellant's  petition,  nor,  so  far  as 
appears,  in  its  return  of  Income.  In  the 
absence  of  such  a  showing  It  was  not  im- 
proper to  attribute  the  entire  $9,915,400,  add- 
ed to  the  book  value  of  the  ore  property  In 
the  year  1912,  to  a  mere  appreciation  In  the 
value  of  the  property;  in  short,  to  what  is 
commonly  known  as  the  "unearned  incre- 
ment," not  properly  "earned  surplus"  within 
the  meaning  of  the  statute. 

The  foregoing  considerations  dispose  of 
the  contention  that  either  the  Increased  value 
of  appellant's  ore  lands,  or  the  surrender  of 
the  old  stock  in  exchange  for  the  new  issues 
based  upon  that  value,  can  be  regarded  as 
"tangible  property  paid  in  other  than  cash, 
for  stock  or  shares  in  such  corporation'* 
within  the  meaning  of  section  207  (a)  (2),  and 
of  the  further  contention  that  such  increased 
value  can  properly  be  regarded  as  "paid  in 
or  earned  surplus  and  undivided  profits" 
under  section  207  (a)  (3). 

[6]  It  is  urged  that  this  constnictioii»  de- 
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fining  invested  capital  according  to  the 
oilginal  cost  of  tbe  property  instead  of  its 
present  value,  has  tbe  effect  of  rendering  the 
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♦act  "glaringly  nneqnal"  and  of  doubtfal  con- 
stitntionality ;  the  insistence  being  that,  so 
construed,  It  operates  to  produce  baseless 
and  arbitrary  discriminations,  to  the  extent 
of  rendering  the  tax  invalid  under  the  due 
process  of  law  clause  of  the  Fifth  Amend- 
ment Reference  is  made  to  cases  decided 
under  the  equal  protection  clause  of  the 
Fourteenth  Amendment  (Southern  Ry.  Co.  v. 
Greene,  216  U.  S.  400,  418,  80  Sup.  Ct.  287, 
54  L.  Ed.  536, 17  Ann.  Cas.  1247 ;  Gast  Realty 
Co.  V.  Schneider  Granite  Oo.,  240  U.  S.  55, 
36  Sup.  Ct  255,  60  L.  Ed.  526) ;  but  clearly 
they  are  not  in  point.  The  Fifth  Amend- 
ment has  no  equal  protection  clause;  and  the 
only  rule  of  uniformity  prescribed  with  re- 
spect to  duties,  imposts,  and  excises  laid  by 
Congress  is  the  territorial  uniformity  re- 
quired by  artlde  1,  i  8.  Pollock  v.  Farmers* 
Loan  &  Trust  Co.,  157  U.  S.  429,  557;  15 
Sup.  Ct  673,  89  Lu  Ed.  759;  Knowlton  v. 
Moore,  178  U.  S,  41,  98,  106,  20  Sup.  Ct  747, 
44  L.  Ed.  969;  Flint  ▼.  Stone  Tracy  Co.,  220 
U.  S.  107,  150,  81  Sup.  Ct  842,  55  L.  Ed.  889, 
Ann.  Cas.  1912B,  1812;  BUlings  v.  United 
States,  232  U.  S.  261,  282,  84  Sup.  a.  421,  58 
L.  iBd.  596;  Brushaber  v.  Union  Pacific  R. 
R.,  240  U.  S.  1,  24,  36  Sup.  Ct  236,  60  L.  Ed. 
493,  Ann.  Cas.  1917B,  713,  L.  R.  A.  1917D, 
414.  That  the  statute  under  consideration 
operates  witli  territorial  unlfbrmlty  is 
obvious  and  not  questioned. 

Appellant  cites  Looney  v.  Crane  Co.,  245  U. 
S.  178,  188,  88  Sup.  Ct  85,  62  L.  Ed.  230,  and 
International  Paper  Co.  v.  Massachusetts, 
246  U.  S.  185,  145,  88  Sup.  a.  292,  62  L. 
Ed.  624,  Ann.  Cas.  1918C,  617,  but  these 
cases  also  are  inapplicable,  being  based  upon 
the  due  process  clause  of  the  Fourteenth 
Amendment  with  which  state  taxing  laws 
were  held  in  conflict  because  they  had  the 
effect  of  imposing  taxes  on  the  property  of 
foreign  corporations  located  and  used  be- 
yond the  Jurisdiction  of  the  taxing  state. 
There  is  no  such  infirmity  here. 

[7]  Nor  can  we  regard  the  act — in  basing 
''invested  capital*'  upon  actual  costs  to  the 
exclusion  of  higher  estimated  values — as  pro- 
ductive of  arbitrary  discriminations  raising 
a  doubt  about  Its  constitutionality  under 
the  due  process  clause  of  the  Fifth  Amend- 
ment The  difilculty  of  adjusting  any  system 
of  taxation  so  as  to  render  it  precisely  equal 
in  its  bearing  is  proverbial,  and  such  nicety 
is  not  even  required  of  the  states  under  the 
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equal  protection  *clause,  much  less  of  Con- 
gress under  the  more  general  requirement  of 
due  process  of  law  in  taxation.  Of  course 
it  will  be  understood  that  Congress  has  very 
ample  authority  to  adjust  its  income  taxes 
according  to  its  discretion,  within  the  bounds 
of  geographical  uniformity.  Courts  have  no 
authority  to  pass  upon  the  propriety  of  its 


measures;  and  we  deal  with  the  present 
criticism  only  for  the  purpose  of  refuting 
the  contention,  strongly  urged,  that  the  tax 
Is  so  wholly  arbitrary  as  to  amount  to  con- 
fiscation. 

The  act  treats  all  corporations  and  part- 
nerships alike,  so  far  as  they  are  similarly 
circumstanced.  As  to  one  and  all.  Congress 
adjusted  this  tax,  generally  speaking,  on 
the  basis  of  excluding  from  its  operation  in- 
come to  the  extent  of  a  specified  percentage 
(7  to  9  per  cent.)  of  the  capital  employed^  but 
upon  condition  that  sudi  capital  be  valued 
according  to  what  actually  was  embarked 
at  the  outset  or  added  thereafter,  disregard- 
ing any  appreciation  in  values.  If  in  its 
application  the  tax  in  particular  instances 
may  seem  to  bear  upon  one  corporation 
more  than  upon  another,  this  is  due  to  dif- 
ferences in  their  circumstances,  not  to  any 
uncertainty  or  want  of  generality  in  the 
tests  applied. 

Minor  distinctions-HSudi  aa  those  turning 
upon  the  particular  dates  of  January  1, 1914, 
and  March  3,  1917 — are  easily  explained,  as 
we  have  seen.  The  principal  line  of  demar- 
cation— that  based  upon  actual  costs,  excind- 
ing  estimated  appreciation — finds  reasonable 
support  upon  grounds  of  both  theory  and 
practice,  in  addition  to  the  important  con- 
sideration of  convenience  in  administration, 
already  adverted  to.  There  Is  a  logical  In- 
congruity in  entering  upon  the  books  of  a 
corporation  as  the  capital  value  of  property 
acquired  for  permanent  employment  In  Its 
business  and  still  retained  for  that  purpose, 
a  sum  corresponding  not  to  its  cost  but  to 
what  probably  might  be  realized  by  sale  in 
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the  market  It  is  not  merely  that  ^the 
market  value  has  not  been  realized  or  tested 
by  sale  made,  but  that  sale  cannot  be  made 
without  abandoning  the  very  purpose  for 
which  the  property  is  held,  involving  a  with- 
drawal from  business  so  far  as  that  partic- 
ular property  is  concerned.  Whether  In  a 
given  case  property  should  be  carried  In  the 
capital  account  at  market  value  rather  than 
at  cost  may  be  a  matter  of  Judgment  de- 
pending upon  special  drcnmstances  and  the 
local  law.  But  certainly  Congress,  In  sedL- 
ing  a  general  rule,  reasonably  mi^^t  adopt 
the  cost  basis,  resting  upon  experience  rather 
than  anticipation. 

In  organizing  corporations.  It  Is  not  unosa- 
al  to  issue  different  classes  of  securities,  with 
various  priorities  as  between  themselves,  to 
represent  different  kinds  of  contribution  to 
capital.  In  exchange  for  cash,  bonds  may 
be  Issued;  for  fixed  properties,  like  plant  and 
equipment,  preferred  stock  may  be  given; 
while  more  speculative  values,  like  good  will 
or  patent  rights,  may  be  represented  by 
common  stocdL  In  the  present  case,  for 
instance,  when  app^Vmt  took  the  estimat- 
ed increase  in  value  of  its  ore  lands  as 

a    basis    for    Increased    capitallzatian^ 
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issued  preferred  stock  to  the  amount  of  the 
former  total,  carrying  those  lands  at  cost, 
4nd  issued  a  like  amount  of  common  stock 
to  represent  the  appreciation  in  their  market 
Talue.  It  does  not  appear  that  in  form  the 
new  issues  were  thus  allocated ;  but  at  least 
there  was  a  recognition  of  a  higher  claim 
in  favor  of  one  part  of  the  book  capital  than 
of  the  other.  Upon  like  grounds,  it  was  not 
unreasonable  for  Ck>ngre8s,  in  adjusting  the 
"excess  profits  tax,"  to  accord  preferential 
treatment  to  capital  representing  actual  in- 
vestments, as  compared  with  capital  repre- 
fienting  higher  valuations  based  up<»i  esti- 


mates, however  confident  and  reliable,  of 
what  probably  could  be  realized  were  the 
property  sold  instead  of  retained. 

From   every   point   of  view,   the   tax   in 
question  must  be  sustained.    We  intimate  no 

opinion  upon  the  effect  of  *the  act  with  re- 
spect to  deductions  from  cost  values  of 
capital  assets  because  of  depreciation  or  the 
like;  no  question  of  that  kind  being  here 
involved. 
Judgm^it  afllrmed. 

Mr.  Justice  McREYNOLDS  concurs  in  the 
result 
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No.  104.  J.  L.  HUDSON,  plaintiff  in  error, 
V.  O.  L.  HOPKINS,  as  County  Treasurer,  etc. : 
and 

No.  196.  William  E.  McGUIRB,  as  Admin- 
istrator, etc,  plaintiff  in  error,  v.  B.  J.  Mc- 
CURDY,  as  County  Treasurer,  etc.  April 
18,  1921.  In  error  to  the  Supreme  Court  of 
the  State  of  Oklahoma.  For  opinion  below,  see 
75  Okl.  260,  183  Pac.  507.  Mr.  Elmer  E. 
Grinsteadf  of  Hominy,  Okl.,  for  plaintiff  in  er- 
ror. Mr.  S.  P.  E\*eeling,  of  Oklahoma  City, 
Okl.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  the  want  of 
jurisdiction  upon  the  authority  of  section  237 
of  the  Judicial  Code  (Act  March  8,  1911,  c. 
231,  36  Stat  1156).  ss  amended  by  the  act 
of  September  6.  1916,  c.  448,  i  2,  39  Stat  726 
<Comp.  St  i  1214). 


<X6  n.  8.  ttD 

No.  245.  N.  W.  PALMER  et  al.,  plaintiffs 
in  error,  v.  Racheal  KING  et  al.  April  18, 
1921.  In  error  to  the  Supreme  Court  of  the 
State  of  Oklahoma.  For  opinion  below,  see 
75  Oljl.  276,  183  Pac.  411.  Mr.  C.  S.  Arnold, 
•of  Enid,  Okl.,  for  plaintiffs  in  error. 

PER  CURIAM.  Dismissed  for  the  want  of 
jurisdiction  upon  the  authority  of  section  237 
•of  the  Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat.  1156)  as  amended  by  the  act  of 
September  6,  1916,  c.  448*  |  2,  39  Stat  726 
•(Comp.  St  I  1214). 


No.  848.  SOUTHERN  PACIFIC  RAIL- 
ROAD COMPANY,  appellant,  v.  John  Bar- 
ton PAYNE,  Secretary  of  the  Interior,  et  al. 
April  18,  1921.  See,  also,  40  Sup.  Ct  584. 
Mr.  A.  A.  Hoehling,  Jr.,  of  Washington,  D.  C, 
for  appellant  The  Attorney  General  for  re- 
spondent Resignation  of  John  Barton  Payne, 
•'Secretary  d  the  Interior,  and  day  Tallman, 


Commissioner  of  the  General  Land  Office,  sug- 
gested by  Mr.  A.  A.  Hoehling  for  the  appellant, 
and  ordered  that  Albert  B.  Fall,  Secretary  of 
the  Interior,  and  WQUam  Spry,  Commissioner 
of  the  General  Land  Office,  be  made  the  par- 
ties appellees  herein. 


(06  U.  8.  68S) 

No.  716.  Herbert  DARLINGTON,  plaintiff 
in  error,  v.  Harry  W.  ^lAGER,  Collector  of  In- 
ternal Revenue  for  the  First  District  of  Illi- 
nois. April  18,  192L  In  error  to  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Illinois.  Messrs.  Herbert  Pope, 
Rush  C.  Bntler,  and  James  J.  Forstall,  all  of 
Chicago,  HI.,  and  E.  B.  Prettyman,  of  Washing- 
ton, D.  C,  for  plaintiff  in  error.  Mr.  William 
L.  Frlerson,  Solicitor  General,  for  defendant 
in  error. 

PER  CURIAM.  Affirmed  with  costs,  npon 
authority  of  the  act  of  February  24,  1919,  c. 
18,  S  213a,  40  Stat  1057.  1065  (Comp.  St. 
Ann.  Supp.  1919,  §  6336^ff) ;  act  of  Septem- 
ber 8.  1916.  c.  463.  I  2  (a).  39  Stat  756,  757 
(Comp.  St  S  6336b) ;  Merrhants'  Loan  A  Trust 
Co.  V.  Smietanlca.  No.  608,  255  U.  S.  509,  41 
Sup.  Ct  386,  65  L.  Ed.  751;  ladorado  Coal  A* 
Mining  Co.  v.  Mager,  No.  609.  255  U.  S.  522. 
41  Sup.  Ct  890,  65  L.  Ed.  757;  Goodrich  v. 
Edwards,  No.  663,  266  U.  a  527,  41  Sup.  Ct. 
390.  65  L.  Ed.  758;  and  Walsh  v.  Brewster,  No. 
742,  255  U.  S.  536,  41  Sup.  Ct  892,  66  L.  Ed. 
762,  decided  Mardi  28,  1921. 


(M  V,  8.  e»l) 

No.  753.  The  FILER  ft  STOWELL  COM- 
PANY, petitioner,  v.  DIAMOND  IRON 
WORKS.  April  18,  1921.  For  opinion  below, 
see  270  Fed.  489.  Mr.  Louis  A.  Lecher,  of 
Milwaukee,  Wis.  (Messrs.  Wm.  G.  Henderson, 
of  Washington,  D.  C,  and  F.  E.  Dennett  of 
Milwaukee,  Wis.,  of  counsel),  for  petitioner. 
Mr.  Frank  A.  Whiteley,  of  Minneapolis,  Minn., 
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for  respondent  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  denied. 


(266  U.  8.  m) 

No.  765.  Panayiotis  PANOUAI/IAS,  peti- 
tioner, V.  NATIONAL  EQUIPMENT  COMPA- 
NY. April  18,  1921.  For  opinion  below,  see 
269  Fed.  630.  Mr.  Frank  C  Briggs,  of  New 
York  City,  for  petitioner.  Messrs.  William 
Quinby,  of  Boston,  Mass.,  and  Livingston  6if- 
ford,  of  New  York  City,  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit denied. 

(266  U.  S.  686) 

No.  783.  Cliaries  W.  ANDERSON,  Collector 
of  Internal  Revenue,  etc.,  petitioner,  v.  NEW 
YORK  LIFE  INSURANCE  COMPANY. 
April  18,  1921.  For  opinion  below,  see  269 
Fed.  1021.  See,  also,  256  U.  S.  606,  41  Sup. 
Ct  636.  65  L.  Ed.  — .  Mr.  WilUam  L.  Frier- 
son,  Solicitor  General,  and  Miss  Annette  Ab- 
bott Adams,  Asst.  Atty.  Gen.,  for  petitioner. 
Mr.  James  H.  Mcintosh,  of  New  York  City, 
for  respondent.  Order  granting  writ  of  cer- 
tiorari (255  U.  S.  568,  41  Sup.  Ct  449,  65 
L.  Ed.  — )  herein  set  aside  to  enable  a  resub- 
mission of  the  petition  after  due  notice  to 
counsel  for  tiie  respondent. 


(256  V.  8.  692) 

No.  794.  John  R.  BATTJEY,  petitioner,  f. 
MISSISSIPPI  HOME  TELEPHONE  COM- 
PANY. April  18,  1921.  For  opinion  below, 
see  269  Fed.  125.  Mr.  Thomas  M.  B.  Hicks, 
of  Williamsport,  Pa.,  for  petitioner.  Mr.  J. 
Fred  Schaffer,  of  Sunbury,  Pa.,  for  respond- 
ent Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  denied. 


(256  n.  8.  692) 

No.  80O.  Ulrica  Dahlgren  PIERCE,  as 
Trustee,  etc,  appellant  v.  John  V.  DAHL- 
GREN. April  18,  1921.  For  opinion  below, 
see  Dahlgren  v.  Pierce.  270  Fed.  507.  Messrs. 
Keifer  ft  Keifer,  of  Springfield,  Ohio  (Mr.  J. 
Warren  Keifer,  of  Springfield,  Ohio,  of  counsel), 
for  petitioner.  Messrs.  Lawrence  Maxwell,  of 
Cincinnati,  Ohio,  and  Frederic  R.  Coudert  and 
Howard  Tliayer  Kingsbury,  both  of  New  York 
City,  for  respondent.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  denied. 


Howard  Thayer  Kingsbury,  both  of  New  York. 
City,  for  respondent. 

PER  CURIAM.  Dismissed  for  want  of  ju- 
risdiction  upon  the  authority  of  Hull  ▼.  Bunv 
234  U.  S.  712,  720,  35  Sup.  Ct  729,  59  L.  Ed. 
1119;  Roman  Catholic  Church  of  St.  Anthony 
V.  Pennsylvania  R,  Co.,  237  U.  S.  575,  577,  34 
Sup.  Ct.  892,  58  L.  Ed.  1557;  Louisville 
&  Nashville  R,  Co.  v.  Western  Union  Tele- 
graph Co.,  237  U.  S.  300,  302,  35  Sup.  Ct. 
598,  59  L.  Ed.  965 ;  Delaware,  Lackawanna  ft 
Western  R,  Co.  v.  Yurkonis,  238  U.  S.  439, 
444,  85  Sup.   Ct  902,  59  L.  Ed.   1397. 


(S6  u.  8.  eazy 

No.  815.  SAMUEL  VERNON  ESTATE 
(Inc.),  petitioner,  v.  John  J.  LYTTLE,  as  re- 
ceiver and  truistee,  etc.  April  18^  1921.  For 
opinion  below,  see  In  re  Prudential  Lithograph 
Co.,  270  Fed.  469.  Mr.  Frederick  Seymour,  of 
New  York  City,  for  petitioner.  Mr.  E.  J.  Mj-- 
ers,  of  New  York  City,  for  respondent  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit denied. 


(25«  U.  8.  682) 

Na  800^  Ulrica  Dahlgren  PIERCE,  as 
Trustee  and  Individually,  appellant,  v.  John 
V.  Dahlgren.  April  18,  1921.  Appeal  from 
the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  District.  For  opinion  below,  see 
Dahlgren  v.  Pierce,  270  Fed.  507.  Messrs. 
Keifer  ft  Keifer,  of  Rprinpfield,  Ohio  (Mr.  J. 
Warren  Keifer,  of  Sprinefield,  Ohio,  of  counsel), 
for  petitioner.  Messrs.  Lawrence  Maxwell,  of 
Cincinnati,  Ohio,  and  Frederic  R,  Coudert,  and 


(S6  U.  8.  C92) 

No.  833.  SEABOARD  TRANSPORT.V 
TION  COMPANY,  petitioner,  v.  BOSTON, 
CAPE  COD  ft  NEW  YORK  CANAL  COM- 
PANY. April  18,  1921.  For  opinion  below, 
see  Boston,  C.  C.  ft  N.  Y.  Canal  Co.  t.  Sea- 
board Transp.  Co.,  270  Fed.  525.  Mr.  Ed- 
ward E.  Blodgett,  of  Boston,  Mass.,  for  peti- 
tioner. Messrs.  Guy  W.  Currier,  Samuel  n. 
Pillshury,  and  Thomas  H.  Mahony,  all  of  Bos- 
ton, Mass.,  for  respondent.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  First  Circuit  denied. 


(256  n.  8.  OS) 

No.  834.  John  W.  YATES,  petitioner,  v. 
Charles  R.  SMITH,  Ebcecutor,  etc,  et  al. 
April  18,  1921.  For  opinion  below,  see  271 
Fed.  33.  Mr.  Samuel  E.  Darby,  of  New  York 
City,  for  petitioner.  Mr.  Stephen  J.  Cox,  of 
New  York  City,  for  respondent.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Third  Circuit 
denied. 


€256  n.  8.  693) 

No.  836.  STANDARD  PORTLAND  CB- 
MENT  COMPANY,  petitioner,  v.  J.  It  FOLEY. 
April  18,  1921.  For  opinion  below,  see  270 
Fed.  203.  Mr.  Augustus  Benners,  of  Birming- 
ham, Ala.,  for  petitioners.  Mr.  Erie  Pettus,  of 
Birmingham,  Ala.,  for  respondent  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  CXrcuit 
denied. 

(S56  n.  8.  C87) 

No.  840.  GASTON.  WILLIAMS  A  WIG- 
MORE,  OF  CANADA  (Limited),  petitiono*,  t. 
Philip  A.  WARNER.  April  18,  1921.  For 
opinion  below,  see  272  Fed.  56.  Petition  for  a 
writ  of  certiorari  to  the  United  States  CIrcait 
Court  of  Appeals  for  the  Second  Gircait  granted. 
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{Z5»  U.  8.  e9S) 

No.  S41.  William  BARBE2B,  petitioner,  v. 
OTIS  MOTOR  SALES  COMPANY.  April  18, 
1921.  For  opinion  below,  see  271  Fed.  171. 
Mr.  Fred  Francis  Weiss,  of  Brooklyn,  N.  Y., 
for  petitioner.  Messrs.  Jeffery,  Kimball  &  Eg- 
gleston,  of  New  York  City  (Messrs.  Robert  D. 
Eiggleston  and  Oscar  W.  Jeffery,  both  of  New 
York  City,  of  counsel),  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  C^ 
cult  denied. 


(256  U.  8.  698) 

No.  842.  The  CITY  OF  NEW  YORK,  peti- 
tioner, V.  Lyndon  R.  CONNEOTr  et  aL,  etc 
April  18,  1921.  For  opinion  below,  see  Con- 
nett  T.  City  of  New  York,  270  Fed.  197.  Mr. 
Vincent  Victory,  of  New  York  City,  for  peti- 
tioner. Mr.  Samuel  Seabury,  of  New  York 
City,  for  respondents.  Petiticm  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  drcnit  denied. 


(256  V.  8.  6S7) 

No.  846.  James  S.  McKEES  et  aL,  petitioners, 
▼.  Benjamin  GRATZ.  April  18,  1921.  For 
opinion  below,  see  Grata  v.  McKee,  270  Fed. 
713.  Petition  for  writs  of  certiorari  to  the 
United  States  (Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  granted. 

(»6 17.  8.  608) 

No.  861.  STANDARD  Olli  COMPANY,  as 
Owner  of  T£m  Steamship  JOHN  D.  R(X7KE- 
FEEJ^BR,  petitioner,  t.  THE  Steamship 
FALLS  CITY,  etc  April  18,  1921.  For  opin^ 
ion  below,  see  272  Fed.  67.  Messrs.  J.  Parker 
Kirlin  and  John  M.  Woolsey,  both  of  New  Yoric 
City,  E)dward  R.  Baird,  Jr.,  of  Norfolk,  Va., 
and  Robert  S.  Erskine,  of  New  York  City,  for 
petitioner.  Messrs.  Hughes,  Little  &  Seawell, 
of  Norfolk,  Va.  (Mr.  Leon  T.  Seawell,  of  Nor- 
folk, Va.,  of  counsel),  for  respondent  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit denied. 


(256  U.  8.  706) 

No.  287.  Herman  WE>SSELS,  appellant,  ▼• 
John  D.  McDonald,  commandant  of  the  Unit- 
ed States  Navy  Yard,  Brooklyn,  New  York. 
April  21,  1921.  For  opinion  below,  see  U.  S. 
T.  McDonald,  265  Fed.  754.  Messrs.  Thomas  J. 
0*NeiU  and  WiUiam  H.  Daly,  both  of  New 
York  City,  for  appellant.  The  Attorney  Gen- 
eral, for  respondent.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  New  York.  Dismissed,  per  stipula- 
tion. 

-(256  U.  8.  706) 

No.  532.  WISCONSIN-MINNESOTA 
LIGHT  &  POWER  CJOMPANY,  appeUant,  v. 
RAILROAD  COMMISSION  OF  WISCON- 
SIN et  al.  April  21,  1921.  For  opinion  below, 
see  267  Fed.  711.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Wisconsin.  Dismissed,  per  stipula- 
:tion. 


(»6  V.  8.  6») 

No.  •— ,  originaL    Ex  parte  In  the  matter  of 
'Thomas  G.  MORAN,  petitioner;  and 


(S66  U.  8.  68S) 
No.  — — y  original.  Ebc  parte  In  the  matter 
of  Henry  O.  HOLLANDER,  petitioner.  April 
25,  1921.  Motions  for  leave  to  file  petitions  for 
writs  of  certiorari^  prohibition,  and  mandamus 
in  these  cases  sererally  denied. 


No.  870.  The  STATE  OF  TBKAS,  appel- 
lant, T.  EASTERN  TEXAS  RAILROAD 
COMPANY  et  aL  April  25,  192L  Motion  for 
restraining  order  in  this  case  granted,  and  or> 
dered  that  the  case  be  advanced  and  assigned  for 
argument  on  Monday,  October  10  next,  after  the 
cases  heretofore  assigned  for  that  day. 


CK6  n.  8.  6M) 
No.  782.  George  N.  BAXTER,  petitioner,  v. 
Wmiam  M.  SAFFORD  et  al.  April  25,  1921. 
For  opinion  below,  see  Petition  of  Baxter,  260 
Fed.  844.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  denied. 


0K6  U.  8.  694) 
No.  790.  Carl  A.  MARTIN  et  aL,  etc.,  peti- 
tioners, V.  PRESIDIO  MINING  COMPANY 
et  al.  April  25,  1921.  For  opinions  below,  see 
Presidio  Mining  Co.  v.  Overton,  261  Fed.  938, 
270  Fed.  S8&  Mr.  William  Denman,  of  San 
Francisco,  CaL  (Wm.  F.  Rose,  of  San  Fran- 
cisco, CaL,  of  counsel),  for  petitioners.  Messrs. 
R.  T.  Harding  and  Henry  E.  Monroe,  both  of 
San  Francisco,  CaL  (J.  J.  Dunne,  of  San  Fran- 
cisco, Cal.,  of  counsel),  for  respondents.  Peti- 
tion for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied. 


(266  U.  8.  694) 
No.  780.  J.  O.  DYSART,  petitioner,  v.  The 
UNITED  STATES  of  America.  April  25, 
1921.  For  opinion  below,  see  270  Fed.  77. 
Messrs.  Head,  Dillard,  Smith,  Maxey  &  Head, 
of  Sherman,  Tex.,  and  William  Hawley  Atwell, 
of  Dallas,  Tex.,  for  petitioner.  Mr.  R.  P. 
Stewart,  Asst.  Atty.  Gen.,  and  W.  C.  Herron, 
of  Washington,  D.  C,  for  the  United  Sutes. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 

(256  U.  8.  694) 
No.  781.  BOSTON  &  BiAINE  RAILROAD, 
petitioner,  v.  Timothy  J.  DESMOND.  April 
25,  1921.  For  opinion  below,  see  Desmond  v. 
Boston  &  M.  R.  Co.,  129  N.  B.  596.  Mr.  Fred- 
erick N.  Wier,  of  Lowell,  Mass.,  for  petitioner. 
Messrs.  James  H.  Vahey  and  Philip  Mansfield, 
both  of  Boston,  Mass.,  for  respondent.  Peti- 
tion for  a  writ  of  certiorari  to  the  Superior 
Court  of  the  State  of  Massachusetts  denied. 


(256  U.  8.  686) 
No.  797.    Joseph  OPLB,  petitioner,  v.  George 

P.  WEINBRENNER,  Sheriff,  etc.; 
No.  798.    Earl  MILLER,  petitioner,  ▼.  SAME ; 

and 
No.  799.    Leo  CLYNE,  petitioner,  v.  SAME. 

April  25,  1921.    For  opinion  below,  see  226  S. 

W.  250.    Messrs.  Mat  J.  Holland  and  Charles 

A.  Houts,  both  of  St  Louis,  Mo.,  for  petition- 
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er.  Mr.  Alplionso  Howe,  of  St.  Louis,  Mo.,  for 
respondeDt.  Petition  for  writs  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Missouri 
denied. 

(256  U.  8.  9K} 

No.  801.  McKITTRIGK  OIL  COMPANY, 
plaintiff  in  error,  ▼.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY.  April  25,  1921.  Tor 
opinion  below,  see  104  Pac.  80.  See,  also,  256 
U.  S.  685,  41  Sup.  Ot.  624,  65  L.  Ed.  — .  Pe- 
tition for  a  writ  of  certiorari  herein  denied. 

(256  U.  8.  «B0  — — 

No.  843.  Louis  ECARASIK  et  al.,  as  Trus- 
tees, etc.,  petitioners,  ▼.  Henry  DOSCHER  et 
aL,  as  Executors,  etc.  April  25, 1921.  For  opin- 
ion below,  see  In  re  Franklin  Brewing  Co., 
272  Fed.  828.  Mr.  Samuel  Evans  Maires,  of 
Brooklyn,  {«?ew  York,  for  petitioners.  Mr. 
Henry  F.  Cochrane,  of  Brooklyn,  New  York, 
for  respondents.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second   Circuit  denied. 


(256  U.  8.  695.  696) 

No.  878.  Joseph  ROSENBLATT,  petition- 
er, V.  The  UNITEa>  STAES  of  America ;   and 

No.  874.  Samuel  DAVIDSON,  petitioner,  ▼. 
The  UNITED  STATES  of  America.  April  25, 
1921.  For  opinion  below,  see  271  Fed.  435. 
Mr.  Charles  Hershenstein,  of  Jersey  City,  N.  J. 
(Mr.  Samuel  Hershenstein,  of  New  York  C^ty, 
of  counsel),  for  petitioner  Rosenblatt.  Messrs. 
Allan  R.  Campbell  and  Mark  Hyman,  both  of 
New  York  City,  for  petitioner  Davidson.  Mr. 
Robert  P.  Stewart,  Asst.  Atty.  Gen.,  and  Wil- 
liam C.  Herron,  of  Washington,  D.  C,  for  the 
United  States.  Petition  for  writs  of  certiorari 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  denied. 


No.  869.  Walker  D.  HINES,  Director  Gen- 
eral of  Railroads,  etc.,  plaintiff  in  error,  ▼. 
Oena  I.  BAECHTEL  et  al.  April  25,  1921. 
See,  also,  Davis  v.  Baechtel,  256  U.  S.  608,  41 
Sup.  Ct  537,  65  L.  Ed.  — .  Messrs.  Frederic 
D.  McKenney  and  John  Spalding  Flannery,  both 
of  Washington,  D.  C,  for  plaintiff  in  error. 
Resignation  of  Walker  D.  Hines,  as  Director 
General  of  Railroads,  suggested,  and  James  C. 
Davis,  his  successor  in  office,  made  the  party 
plaintiff  in  error  herein,  on  motion  of  Mr. 
Frederic  D.  McKenney  for  the  plaintiff  in  error. 


(256  U.  8.  706) 

No.  308.  Henry  ALBERS,  petitioner,  v. 
The  UNITED  STATES.  April  27.  1921.  On 
writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  For 
opinion  below,  see  263  Fed.  27.  See,  also,  253 
V.  S.  481,  40  Sup.  Ct  584,  64  L.  Bd.  1024. 
Messrs.  James  B.  Kerr  and  Charles  H.  Carey, 
both  of  Portland,  Ore.,  for  petitioner.  Mr. 
Solicitor  General  Frierson,  for  the  United 
States.  Judgment  reversed  on  confession  of 
error  on  motion  of  Mr.  Solicitor  General  Frier- 
son  for  the  respondent 


No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant  v.  The  STATE  OF  TEX- 
AS. May  2,  1921.  See,  also,  256  U.  S.  70, 
41  Sup.  Ct  420,  65  L.  Ed.  — .    Mr.  S.  P.  Free- 


ling,  of  Oklahoma  City,  OkL,  for  the  State  ai 
Oklahoma.  Messrs.  C.  W.  Taylor,  of  Austin, 
Tes.,  and  Orville  BuUington  and  A.  H.  Car- 
rigan,  both  of  Widiita  Falls,  Tex.,  for  the 
State  of  Texas.  Motion  of  John  M.  Taylor  et 
al.  for  leave  to  intervene  denied. 


(256  U.  8.  687) 
No.  880.  SNAKE  CREEK  MINING  & 
TUNNEIi  COMPANY,  petitioner,  v.  MID- 
WAT  IRRIGATION  COMPANY  et  al.  May 
2,  1921.  For  opinion  below,  see  Midway  Irri- 
gation Co.  V.  Snake  Creek  Mining  &  Tunnel 
Co.,  271  Ffed.  157.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  granted. 


(266  u.  8.  me) 
No.  783.  Charles  W.  ANDBaiSON,  Col- 
lector of  Internal  Revenue,  etc,  petitioner,  ▼. 
NEW  YORK  LIFE  INSURANCE  COMPA- 
NY. May  2,  1921.  For  opinion  below,  see 
269  Fed.  1021.  Messrs.  William  L.  Frierson, 
Solicitor  General,  and  Miss  Annette  Abbott 
Adams,  Asst.  Atty.  Gen.,  for  petitioner.  Mr. 
James  H.  Mcintosh,  of  New  York  City,  for 
respondftnt  Writ  of  certiorari  heretofore  is- 
sued (265  U.  S.  668,  41  Sup.  Ct  449,  65  L.  Ed. 
— )  recalled  and  petition  for  a  writ  of  certiora- 
ri to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  CSrcuit  d«iied. 


(2S6  n.  8.  686) 
No.  818.  ERIE  RAILROAD  COMPANY, 
petitioner,  v.  Fred  D.  WARD.  May  2,  1921. 
For  opinion  below,  see  Ward  v.  Erie  R,  Co., 
2.S0  N.  Y.  2.S0,  129  N.  E.  880,  which  reverws 
judgment  185  App.  Div.  841,  172  N.  Y.  Supp. 
691.  Mr.  Halsey  Sayles,  of  Elmira,.  New 
York,  for  petitioner.  Mr.  Thomas  A.  SiiDivan, 
of  Buffalo,  New  York,  for  respondent  Peti- 
tion for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  New  York  denied. 


(256  n.  S.  606) 
No.  821.  Arthur  A.  JONES  et  al.,  petitioners, 
V.  Gregory  PAGE,  Receiver,  etc.,  et  al.  May 
2.  1921.  For  opinion  below,  see  194  Pac 
883.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  New  Mexico 
denied. 


C256  n.  8.  686) 

No.  824.  Al  WEATHERS,  petitioner,  t. 
The  UNITED  STATES  of  America.  May  2, 
1921.  For  opinion  below,  see  269  Fed.  254. 
Messrs.  John  I.  0*Phelan,  of  Raymond,  Wash., 
and  Charles  J.  Heggerty  and  Knight  ft  Heg^ 
gerty,  all  of  Snn  Francisco.  Cal.,  for  petition- 
er. (Messrs.  O.  P.  Hubbard  and  Henry  Boden, 
both  of  Juneau,  Alaska,  of  counsel.)  Mr.  (%ap- 
in  Brown,  of  Washington,  D.  C,  for  petition- 
er. Mr.  Robert  P.  Stewart,  Asst.  Atty.  Gen., 
and  William  O.  Herron,  of  Washington,  D.  C, 
for  the  United  States.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied. 

(256  n.  8.  «7) 

No.  826.  BULLOCK  TRACTOR  COMPANY, 

petitioner,  v.  J.  Herbert  KNAPP  and  Parker 

N.  Black,  partners  as  EInapp  &  Black.    May  2, 

1921.     For  opinion  below,  see  270  Fed.  879. 


1820)  MEMORANDUM  DECISIONS 

(41  Sup-Ct.) 

Messrs.  John  S.  Miller,  Merritt  Starr,  and  Ed- 
ward Osgood  Brown,  all  of  Chicago,  IlL 
(Thomas  B.  Haren,  of  San  Francisco,  Cal., 
James  C.  McMath,  of  Chicago,  111.,  and  Frank 
Davis,  Jr.,  of  Columbus,  Ohio,  of  counsel),  for 
petitioner.  Mr.  Phil.  D.  Swing,  of  El  Centro, 
Cal.  (Ray  W.  Bruce,  of  Los  Angeles,  Cal.,  of 
couuHel),  for  respondents.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied. 
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<256  U.  8.  e97) 

No.  850.  Louis  SABLOWSKI  et  aL,  peti- 
tioners, T.  The  UNITED  STATES.  May  2, 
1921.  For  opinion  below,  see  271  Fed.  294. 
Messrs.  William  J.  Fallon,  of  White  Plains^ 
N.  Y.,  and  Eugene  F.  McGee,  of  New  York 
City,  for  petitioners.  Mr.  William  L.  Frierson, 
Solicitor  General,  and  Robert  P.  Frierson,  of 
Washington,  D.  C,  for  the  United  States.  Pe- 
tition for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 

(SS6  U.  8.  e97) 

No.  851.  ASSOCIATED  OIL  COMPANY, 
petitioner,  y.  Walter  L.  MILLER  and  his  wife, 
Mattie  B.  Miller,  et  al.  May  2,  1921.  For 
opinion  below,  see  269  Fed.  16.  Mr.  James  A. 
Baker,  of  Houston,  Tex.  (Messrs.  Baker, 
Botts,  Parker  &  Garwood,  Conrad  J.  Landram, 
and  G.  L.  Carter,  all  of  Houston,  Tex.,  of 
counsel),  for  petitioner.  Mr.  Luther  Nickels, 
of  Dallas,  Tex.  (Messrs.  R.  B.  Hard  wick  e,  of 
Fort  Worth,  Tex.,  and  O.  O.  Funderburk,  of 
Eastland,  Tex.,  of  counsel),  for  respondent. 
Petition  for  a  writ  of  certiorari  to  the  United 
Staus  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied. 


<»6  U.  8.  e97) 

No.  863.  Clifford  E.  TREAT,  petitioner,  Y. 
RBDTOP  ELECTRIC  COMPANY.  Inc.  May 
2,  1921.  For  opinion  below,  see  271  Fed.  807. 
Mr.  Frederick  S.  Lyon,  of  Los  Angeles,  Cal., 
for  petitioner.  Messrs.  Henry  J.  Lucke  and 
Robert  Watson,  both  of  New  York  City,  for  re- 
spondents. Petition  for  a  writ  of  certiorari  to 
the  United  States  (Dircuit  Court  of  Appeals  for 
the  Second  Circuit  denied. 


<2S6  U.  8.  69S) 

No.  869.  James  C.  DAVIS,  Director  Gen- 
eral of  Railroads,  etc.,  plaintiff  in  error,  v. 
Cena  L  BAECHTEL  et  al.  May  2,  1921.  For 
opinion  below,  see  Hines  v.  Baechtel  (Md.)  118 
Atl.  126.  See,  also,  41  Sup.  Ct.  53a  Petition 
for  a  writ  of  certiorari  herein  denied 


<25«  U.  8.  688) 

No.  872,  CHICAGO  RAILWAY  EQUIP- 
MENT COMPANY  et  al.,  petitioners,  v.  Henry 
D.  LAUGHLIN.  May  2,  1921.  For  opinion 
below,  see  272  Fed.  678.  Messrs.  Harrison 
Musgrave  and  Henry  Russell  Piatt,  both  of 
Chicago,  m.,  for  petitioners.  Mr.  Louis  B. 
Hart,  of  Chicago,  HI.,  for  respondent.  Petition 
for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit denied. 


(256  n.  8.  898) 
No.  881.  FORD  MOTOR  COMPANY,  peti- 
tioner, V.  HOTEL  WOODWARD  COMPANY. 
May  2,  1921.  For  opinion  below,  see  271  Fed. 
625.  Messrs.  John  W.  Davis,  of  Clarksburg, 
W.  Va.,  Alfred  Lucking,  of  Detroit,  Mich.,  and 
James  M.  Beck,  of  New  York  Ci^,  for  peti- 
tioner. Messrs.  Stephen  C.  Baldwin,  of  Brook- 
lyn, N.  Y.,  and  Charles  H.  TutUe  and  Victor 
B.  Whitlock,  both  of  New  York  City,  for  re- 
spondent. Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied. 


(SS6  V.  8.  684) 

No.  — ,  original.  Ex  parte  In  the  matter  of 
D.  H.  RIDDLE,  petitioner.  May  16,  1921. 
See,  also,  255  U.  S.  450^  41  Sup.  Ct  870,  65 
L.  Ed.  725.  Motion  for  leave  to  file  petition 
for  a  writ  of  mandamus  herein  denied. 


(8S6  U.  8.  684) 
No.  — ,  original  Ex  parte  In  the  matter  of 
C.  C.  HARTWELL  COMPANY,  Limited,  et  aL, 
petitioners.  May  16,  1921.  Motion  for  leave 
to  file  petition  for  writ  of  mandamus  herein 
denied. 


(S6  U.  8.  684) 

No.  — ,  originaL  Ex  parte  In  the  matter  of 
EXPORTERS  OF  MANUFACJTURERS' 
PRODUCTS,  Inc.,  petitioner.  May  16,  1921. 
Motion  for  leave  to  file  petition  for  writs  of 
mandamus  and/or  prohibition  herein  denied. 


(266  U.  8.  688) 
No,  811.  The  CITY  OF  NEW  YORK,  ap- 
pellant, V.  The  BROOKLYN  UNION  GAS 
COMPANY.  May  16,  1921.  Mr,  Vincent  Vic- 
tory, of  New  York  City,  for  appellant  Mr. 
William  N.  Dykman,  of  Brooklyn,  N.  Y.,  for 
respondent.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction  upon  the  authority  of 
the  City  of  New  York  v.  Consolidated  Gas 
Company  of  New  York  et  al.,  253  U.  S.  219,  40 
Sup.  Ct  511,  64  L.  Ed.  S70. 


I  (156  V.  8.  706) 

No.  470.  Charles  F.  HUNT,  Executor,  etc., 
appellant,  v.  The  UNITED  STATES.  May  16, 
1921.  For  opinion  below,  see  55  Ct  CI.  77. 
Mr.  Burt  B.  Barlow,  of  Washington,  D.  C,  for 
appellant.  The  Attorney  General,  for  the  Unit- 
ed States.  Appeal  from  the  Court  of  Claims. 
Stricken  from  the  docket,  on  motion  of  counsel 
for  the  appellant 

(SS6  t.  8.  6t«) 
No.  823.  John  W.  KEOGH,  plaintiff  in  err -r, 
V.  CHICAGO  &  NORTHWESTERN  RAIU 
WAY  COMPANY  et  al.  May  16,  1921.  For 
opinion  below,  see  271  Fed.  444.  Petition  for 
a  writ  of  certiorari  herein  denied. 


(tG6  U.  8.  68^ 

No.  844.    Clark  T.  HENDERSON,  petitioner, 

▼.    The     COMMISSIONER    OF    PATENTS. 

May  16»  1921.     For  opinion  below,  see  In  re 
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Henderson,  269  Fed.  707.  Messrs.  Melville 
Church,  of  Washington,  D.  O.,  and  Wylie  G. 
Margeson  and  Edwin  B.  H.  Tower,  Jr^  both 
of  New  York  City,  for  petitioner.  Petition  for 
a  writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied. 


(266  n.  8.  m) 

No.  847.  The  MISSOUBI,  KANSAS  &  TEX- 
AS BAILWAY  COMPANY  OF  TEXAS  et  al., 
petitioners,  v.  UNITED  STATES  MORTGAGE 
&  TliUST  COMPANY  et  al.,  Trustees,  etc 
May  16,  1921.  For  opinions  below,  see  United 
States  Mortgage  &  Trust  Co.  y.  Missouri,  K. 
&  T.  B.  Co.,  269  Fed.  497,  272  Fed.  458.  Mr. 
A.  H.  McKnight,  of  Dallas,  Tex.  (Mr.  Alexan- 
der S.  Coke,  of  Dallas,  Tex.,  of  counsel),  for 
petitioners.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied. 


(SS6  U.  B.  609) 

No.  84a  James  D.  HABDIN,  petitioner,  v. 
UNION  TBUST  COMPANY  OF  PHILADEL- 
PHIA. May  16,  1921.  For  opinion  below,  see 
McCutdien  v.  Union  Trust  Co.,  271  Fed.  586. 
Messrs.  B.  P.  Stewart,  of  Deadwood,  S.  D., 
and  Frank  McNulty,  of  Aberdeen,  S.  D.,  for 
petitioner.  Mr.  Chambers  Kellar,  of  Lead,  S. 
D.  (Mr.  B.  N.  Ogden,  of  Deadwood,  S.  D.,  of 
counsel),  for  respondent.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied. 


(266  U.  8.  TOO) 

No.  860.  Fred  B.  GBANT  et  al.,  petitioners, 
▼.  The  UNITED  STATES  of  America.  May 
16,  1921.  For  opinion  below,  see  268  Fed.  443. 
Messrs.  FaUon  &  McGee,  of  New  York  City,  T. 
Morris  Wampler,  of  Washington,  D.  C.,  Mau- 
rice L.  Galyin  and  John  L.  Bich,  both  of  Cin- 
cinnati, Ohio,  for  petitioners.  Mr.  William  L. 
Frierson»  Solidtor  General,  and  Bobert  P. 
Frierson,  of  Waahington,  D.  C,  for  respond- 
ent Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied. 


(S6  U.  8.  7001 

No.  860.  DIBECTOB  GENEBAL  OF  BAIL- 
BOADS,  petitioner,  t.  Sarah  A.  WILSON,  ad- 
ministratrix, etc.  May  16,  1921  For  opinion 
below,  see  Wilson  y.  Director  General  of  Bail- 
roads,  112  Atl.  732.  Messrs.  Geo.  A.  Bour- 
geois and  Harry  B.  Coulomb,  both  of  Atlantic 
City,  N.  J.,  for  petitioner.  Messrs.  James  Mer- 
cer Davis,  of  Camden,  N.  J.,  for  respondent. 
Petition  for  a  writ  of  certiorari  to  the  Su- 
preme Court  of  the  State  of  New  Jersey  de- 
nied. 


(256  U.  8.  700) 

No.  877.  CJharles  VINCENTI  et  al.,  petition- 
ers, V.  The  UNITED  STATES  of  America. 
May  16,  1921.  For  opinion  below,  see  272 
Fed.  114.  Messrs.  Ogle  Marbury,  Philip  B. 
Perlman,  Lloyd  L.  Jackson,  Jr.,  and  William 
Cnrran,  all  of  Baltimore,  Md.,  for  petitioners. 
Miss  Annette  Abbott  Adams,  Asst.  Atty.  Gen., 
for  the  United  States.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  denied. 


(256  U.  8.  700) 

No.  882.  Nettie  L.  SCOTT,  petitioner,  v. 
Elizabeth  K.  DeFBIES,  n6e  Pilipo.  May  16, 
1921.  For  opinion  below,  see  DeFries  v. 
Scott,  268  Fed.  952.  Mr.  Frederick  MiWerton, 
of  San  Francisco,  Cal.,  for  petitioner.  Messrs. 
Daniel  W.  (yDonoghue  and  Arthur  A.  Alex- 
ander, both  of  Washington,  D.  C,  for  respond- 
ent. Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  deiued. 


(256  n.  8.  608) 

No.  886.  MICHIGAN  CENTBAL  BAIL- 
ROAD  COMPANY,  petitioner,  v.  C.  A.  GUST- 
AFSON  et  al.,  copartners,  etc.  May  16,  1921. 
For  opinion  below,  see  Gustafson  v,  Michigan 
Cent.  B.  Co.,  296  Bl.  41,  129  N.  E.  516.  Mr. 
Balph  M  Shaw,  of  Chicago,  111.  (Messrs.  Frank 
E.  Bobson,  of  Detroit,  Mich.,  and  Frank  H. 
Towner,  of  Chicago,  111.,  of  counsel),  for  pe- 
titioner. Mr.  Hobart  P.  Young,  of  Chicago, 
111.  (Charles  Martin,  of  Chicago,  111.,  of  coun- 
sel), for  respondents.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State 
of  Illinois  denied. 


102D) 


8TATB  OF  OKLAHOMA  T.  8TATB  OF  TBXAS 


<»6  U.  8.  eof) 

STATE  OF  OKLAHOMA  V.  STATE  OF  TEX 
AS  (UNITED  STATES  et  al.,  Intorvenere). 

(Decided  June  1,  ld21.) 

No.  2a. 


Original  suit  by  the  State  of  Oklahoma 
4igalnst  the  State  of  Texas,  in  which  the 
United  States  and  various  other  parties 
interrened. 

See,  also,  256  U.  S.  70,  41  Sup.  Ct  420, 
«  L.  Ed.  — . 


(41  8up.Ct) 

as  hQ  operates  wells  on  lands  in  the  rlrer 
bed  area,  and  he  shall  conserve  and  dispose 
of  the  proceeds  of  the  oil  and  gas  as  in  the 
case  of  wells  on  lands  in  the  river  bed  area, 
and  shall  reimburse  the  said  Eoff  out  of  the 
net  proceeds  for  the  moneys  so  advanced  aud 
paid  by  him  for  drilling  the  weil  and  bring- 
ing it  into  production;  the  remainder  of 
such  proceeds  to  be  retained  by  the  receiver 
subject  to  the  order  of  the  court. 


Mr.  S.  P.  Freeling,  of  Oklahoma  City, 
Okl.,  for  the  State  of  Oklahoma. 

Messrs.  G.  W.  Taylor,  of  Austin,  Tex.,  and 
Orvllle  Bullington  and  A.  H.  Oarrigan,  both 
of  Wichita  Falls,  Tex.,  for  the  State  of 
Texas. 

The  following  orders  were  made  by  the 
<x)urt: 

Application  of  Pearson  et  aL 

Upon  application  of  A.  B.  Pearson,  R.  R. 
Bell,  Susie  Shaw,  Georgia  Darby,  Mrs.  John 
Mounts,  Henry  G.  Beard  and  the  Silver  Moon 
Oil  Company,  claimants  of  certain  tracts  or 
parcels  of  land  purchased  by  Fred  Capshaw 
from  the  United  States  of  America  under 
patent  dated  February  17,  1920. 

It  is  ordered  that  the  receiver  be  and  he 
is  hereby  authorized  and  directed  to  sink  a 
well  for  oil  and  gas  upon  the  land  described 
In  said  patent  at  such  place  as  the  receiver 
shall  select,  provided  said  applicants  shall 
pay  in  advance  from  time  to  tUne  as  re- 
quired the  cost  and  expense  of  sinking  the 
same  and  bringing  it  info  production.  The 
said  well  shall  be  operated  by  the  receiver 
as  he  operates  wells  on  other  lands  in  the 
river  bed  area,  and  he  shall  conserve  and 
dispose  of  the  proceeeds  of  the  oil  and  gas 
as  in  the  case  of  wells  on  other  lands  in  the 
river  bed  area,  and  shall  reimburse  the  said 
Pearson  et  al.  out  of  the  net  proceeds  for 
the  moneys  so  advanced  and  paid  by  them 
for  drilling  the  well  and  bringing  it  into 
production;  the  remainder  of  such  proceeds 
to  be  retained  by  him  subject  to  the  order 
of  the  court 

Claim   of   Eoff. 
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*Upon  motion  of  Luther  Ek>ff,  claiming  to 
be  owner  of  an  oil  and  gas  lease  upon  a 
certain  tract  of  500  acres  of  land  described 
in  his  motion,  situate  on  the  flood  plain  on 
the  south  side  of  Red  river,  in  range  15  west. 

It  is  ordered  that  the  receiver  be  and  he  is 
hereby  authorized  and  directed  to  sink  a 
well  for  oil  and  gas  upon  the  land  described 
in  said  motion  at  such  place  as  the  receiver 
shall  select,  provided  said  applicant  shall 
pay  in  advance  from  time  to  time  as  re- 
quired the  cost  and  expense  of  sinking  the 
same  and  bringing  it  Into  production.  The 
said  well  shall  be  operated  by  the  receiver 


Claim  of  Armstrong  et  aL 

Upon  motion  of  J.  R.  Armstrong  et  aL, 
and  upon  the  assent  of  the  receiver,  it  ap- 
pearing that  the  receiver  has  in  his  han'fs  a 
fund  of  approximately  $50,000,  being  part  of 
the  proceeds  derived  by  him  from  the  pro- 
duction of  receiver's  wells  Nos.  157,  162,  and 
170,  operated  by  him  for  said  Armstrong  and 
for  one  C.  J.  Benson,  under  whom  he  claims 
by  assignment. 

It  is  ordered  that  Frederick  S.  Tyler,  Esq., 
be  and  he  is  hereby  appointed  a  special  mas- 
ter to  hear  and  report  to  this  court  for  de- 

*004 

termination  the  claim  of  said  J.  R.  Ann*str<«g 
to  have  said  fund  turned  over  to  him  as 
purchaser  of  said  wells,  and  said  master  shall 
hear  and  report  on  said  claim  and  on  all 
other  claims  that  may  be  presented  against 
said  fund. 

Said  master  shall  have  authority  to  issue 
process  of  subpoena  to  compel  the  attendance 
of  witnesses,  and  it  shall  be  his  duty  to  give 
notice  to  all  parties  concerned,  to  fix  the 
time  and  place  of  hearing,  and  adjourn  the 
same  from  time  to  time  if  necessary,  and  he 
shall  report  all  the  evidence  taken,  together 
with  his  findings  of  fact,  conclusions  of  law, 
and  recommendation  in  the  premises,  for  the 
ultimate  consideration  and  action  of  this 
court. 

If  for  any  reason  the  said  Frederick  S. 
Tyler,  Esq.,  shall  be  unable  to  act  as  such 
special  master,  or  to  complete  his  duties  as 
such,  a  special  master  to  act  in  his  place 
shall  be  named  by  the  Chief  Justice  or  the 
senior  Associate  Justice  of  this  court 

Instructions  to  Receiver. 

Upon  considering  the  fifth  report  of  the 
receiver,  filed  herein  May  26,  1921,  it  is 
ordered: 

(1)  That  until  further  order  all  develop- 
ment work  by  the  receiver  (except  as  pre- 
scribed in  certain  other  orders  made  this  day) 
shall  be  confined  to  the  completion  of  the 
wells  in  the  river  bed  area,  about  12  in  num- 
ber, work  upon  which  already  has  beeik 
begun. 

(2)  That  the  receiver  be  and  he  is  hereby 
authorized  and  directed  to  collect,  withhold, 
and  impound  three-sixteenths  of  the  gross 
proceeds  of  gas  produced  by  wells  witnm 
the  receivership  area  from  and  after  June 
1,  192L 
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(3)  That  the  receiver  be  and  he  Is  hereby , 
authorized  to  publish  a  notice  in  four  dally 
newspapers,  two  circulating  In  Texas  and 

•605 

two  circulating  In  Oklahoma,  to  be  ^selected 
by  him,  requesting  all  persons  having  claims 
against  the  receiver  or  against  the  property 
or  funds  In  his  custody  to  present  the  same 
to  the  receiver  within  60  days  from  the  date 
of  publication  of  such  notice,  accompanying 
their  statements  of  claim  with  supporting 
affidavits  and  certified  or  sworn  copies  of 
any  documentary  evidence  upon  which  they 
may  rely,  and  the  receiver  la  directed  to 
examine  and  investigate  said  claims  and 
supporting  evidence,  and  he  is  hereby  author- 
ized to  settle  and  discharge  the  same  if  he 
can  do  so  upon  a  fair  and  equitable  basis, 
and  as  to  any  not  so  adjusted  and  settled 
he  shall  make  a  full  report  to  this  court  at 
Its  next  term  for  such  further  action  as  the 
court  may  deem  proper. 

Order    Setting    Intervening    Petitions    for 

Hearing. 

It  appearing  that  special  Issues  have  been 
Joined  in  this  cause  (1)  upon  the  intervening 
petition  of  Bb  Bveritt  Rowell,  claimant  of 
riparian  land  on  the  north  bank  of  Red  river, 
and  the  answer  thereto  of  the  United  States 
embodied  in  paragraph  II  of  its  amended 
petition  of  intervention;  (2)  upon  the  inter- 
vening petition  of  A.  B.  Pearson,  R.  Rw  Bell, 
Susie  Shaw»  Georgia  Darby,  Mrs.  John 
Mounts,  Henry  G.  Beard,  and  the  Silver  Moon 
Oil  Company,  claimants  of  riparian  lands  on 
north  bank  of  Red  river,  and  the  answer 
thereto  of  the  United  States  embodied  in  par- 
agraph II  of  its  amended  petition  of  interven- 
tion ;  (3)  upon  the  amended  petition  of  inter- 
vention of  the  Burk  Divide  Oil  Company  (Con- 
solidated) and  others,  placer  mining  clalm- 
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ants,  and  the  answer  of  the  ^United  States 
thereto  embodied  in  paragraph  III  of  its 
amended  petition  of  intervention;  (4)  upon  the 
petition  of  intervention  of  the  Melllsh  Con- 
solidated Placer  Oil  Mining  Association,  a 
placer  mining  claimant,  and  the  answer  there- 
to of  the  United  States  embodied  in  para- 
graph III  of  its  amended  petition  of  interven- 
tion; (5)  and  as  between  the  state  of  Olda- 
homa  and  the  United  States  as  to  the  school 
sections  abutting  on  Red  river  owned  by  said 
state,  in  respect  to  which  it  claims  by  ripa- 
rian right  the  entire  bed  of  Red  river  to  the 
south  bank,  as  said  claim  is  set  up  in  the 
original  bill  of  said  state  and  answered  by 
the  United  States  in  paragraph  II,  subpara- 
graph 10,  of  its  amended  petition  of  inter- 
vention: 

It  is  ordered  that  this  cause  be  and  it  is 
hereby  set  down  for  hearing  as  to  said  special 
issues,  and  as  to  the  claims  of  any  and  all 
other  interveners  herein  who  may  claim  ri- 
parian lands  on  the  north  bank  of  Red  river 
or  placer  mining  locations  under  the  mining  j 


laws  of  the  United  States,  on  the  17th  day  of 
October,  A.  D.  1921. 

Frederick  S.  Tyler,  Esq.,  of  Washington^ 
D.  C,  is  hereby  appointed  as  commissioner 
to  take  the  evidence  of  the  said  respective 
parties  with  resi)ect  to  said  issues  and 
claims,  and  report  the  same  to  the  court,  but 
without  findings  or  conclusions.  Said  evi- 
dence shall  be  taken  and  closed  on  or  before 
July  80,  1921.  The  evidence  as  to  all  said  is- 
sues and  claims  shall  be  embodied  in  one  rec- 
ord, but  the  evidence  as  to  each  issue  or  claim 
shall  be  set  forth  separately  so  far  as  practi- 
cable. Subject  to  the  time  fixed  for  closing 
said  evidence,  the  time  and  place  for  com- 
mencing and  proceeding  with  the  taking  of 
testimony,  and  the  order  in  which  the  dilTer- 
ent  matters  shall  be  taken  up,  may  be  fixed 
by  agreement  of  the  parties,  or  in  case  of 
disagreement  shall  be  fixed  by  the  com- 
missioner. 

If  for  any  reason  the  said  Frederick  S. 
Tyler  shall  be  unable  to  act  as  such  com- 
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mlssioner,  or  to  complete  his  ^duties  as  such, 
a  commissioner  to  act  in  his  place  shall  be 
named  by  the  Chief  Justice  or  the  senior 
Associate  Justice  of  this  court. 

Order  to  Show  Cause. 

It  appearing  from  the  fifth  report  made 
by  Frederick  A.  Delano,  the  receiver  hereto- 
fore appointed  by  this  court  in  the  above- 
stated  cause,  that  an  action  recently  was 
commenced  against  him  in  the  United  States 
District  Court  for  the  Northern  District  of 
Texas  by  the  Casa  Oil  Company  to  recover 
damages  for  the  alleged  conversion  of  cer- 
tain personal  property  claimed  by  said  Casa 
Oil  Company  and  alleged  to  have  been  seized 
and  appropriated  by  said  receiver;  and  that 
a  citation  has  been  issued  by  said  court 
commanding  said  receiver  to  appear  in 
said  cause  and  make  answer  to  the  petition 
therein  at  the  next  regular  term  of  said 
court,  to  be  held  on  the  21st  day  of  Novem- 
ber, A.  D.  1921, 

It  is  ordered  that  the  Honorable  James  C. 
Wilson,  Judge  of  the  said  United  States 
District  Court  for  the  Northern  District  of 
Texas,  do  show  cause  before  this  court,  at 
the  Capitol  in  Washington,  In  the  District 
of  Columbia,  on  the  17th  day  of  October,  A, 
D.  1921,  why  a  writ  of  prohibition  should 
not  be  issued  commanding  him  to  desist 
from  flirther  entertaining  Jurisdlctloii  of 
said  cause. 

Reimbursement  of  Operators  and  Drillers. 

It  is  ordered  that  Frederick  A.  Delano, 
receiver,  be  and  he  Is  hereby  authorized.  In 
his  discretion,  out  of  thirteen-sixteenths  of 
the  net  proceeds  of  any  well  or  wells  In  the 
river  bed  area  (other  than  the  well  known  as 
the  Burk  Senator)  paid)  to  him  since  April 
1,  1920,  to  reimburse  to  those  operators  or 
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drillers  who  had  drilled  and  brought  *lnto 
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production  such  well  or  wells,  their  actual 
cost  of  such  work,  Including  a  reasonable 
allowance  for  field  supervision,  but  excluding 
any  allowance  for  general  or  o£9ce  super- 
vision, and  after  deducting  a  proper  allow- 
ance for  the  yield  derived  by  them  from 
such  well  or  wells  prior  to  the  taking  i>os- 
session  of  the  same  by  the  receiver. 

Order  Setting  Oause  for  Further  Hearing. 

This  court  having  on  the  7th  day  of  June, 
1920.  set  this  cause  down  for  hearing  upon 
specified  questions  of  law,  the  hearing  hav- 
ing been  had,  and  the  court  having  consider^ 
ed  of  the  matter,  and  having  announced  its 
opinion  and  conclusion  on  April  11,  1021: 

It  Is  ordered,  adjudged,  and  decreed  that 
according  to  the  treaty  of  1819  between  the 
United  States  and  Spain,  as  heretofore  ex- 
amined and  construed  by  this  court  in  the 
case  of  United  States  y.  Texas,  162  U.  S.  1, 
16  Sup.  Ct  725,  40  L.  Bd.  867,  the  decree  in 
which  is  conclusive  upon  the  parties  to  this 
cause,  the  true  boundary  between  the  state 
of  Oklahoma  and  the  state  of  Texas  where 
It  follows  the  course  of  the  Bed  river  from 
the  100th  degree  of  west  longitude  to  the 
eastern  boundary  of  the  state  of  Oklahoma 
is  along  the  south  bank  of  Red  river.  And 
as  it  stUl  needs  to  be  determined  between 
the  state  of  Oklahoma,  complainant,  and  the 
United  States  of  America,  intervener,  cm 
the  one  hand,  and  the  state  of  Texas,  on 
the  other  hand,  as  to  what  constitutes  the 
south  bank  of  Bed  river,  as  to  where  along 
that  bank  the  true  boundary  line  is,  and  as 
to  the  proper  mode  of  locating  the  same 
upon  the  ground. 

It  is,  on  motion  of  the  state  of  Oklahoma, 

concurred  in  by  the  state  of  Texas  and  the 

United  States  of  America,  ordered  that  this 
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cause  be  set  down  for  hearing  upon  *those 

questions  on  the  9th  day  of  January,  A.  D. 
1922. 

And  It  is  ordered  that  upon  said  hearing 
the  parties  shall  be  at  liberty  to  refer  to  and 
use  the  evidence  heretofore  taken  and  re- 
turned in  this  cause  so  far  as  applicable  to 
said  question,  without  the  necessity  of  re- 
publication or  reprinting,  and  they  shall 
proceed  to  take  such  further  evidence  as 
they  may  desire  relating,  among  other  things, 
to  the  charncteristics  and  regimen  of  Red 
river,  the  physical  conditions  along  the  same, 
any  substantial  changes  that  may  have  oc- 
curred since  the  treaty  by  avulsions,  relic- 
tions, erosions,  accretions,  or  other  natural 
causes,  and  the  practical  construction  and  ap- 
plication of  the  treaty  of  1819  by  the  govern- 
ments and  states  concerned  and  their  in- 
habitants. 

Frederick  S.  Tyler,  Esq.,  of  Washington, 
D.  C  is  hereby  appointed  as  commissioner 
to  take  said  further  evidence  and  report  the 
same  to  the  court,  but  without  findings  or 


conclusions,  and  if  for  any  reason  said  Fred- 
erick S.  Tyler  shall  be  unable  to  act  as  such 
commissioner,  or  to  complete  his  duties  as 
such,  a  commissioner  to  act  in  his  place  shall 
be  named  by  the  Chief  Justice  or  the  senior 
Associate  Justice  of  this  court. 

Subject  to  the  limitations  hereinafter  im- 
posed, the  times  and  places  of  taking  such 
testimony,  and  the  order  of  taking  the  same, 
may  be  fixed  by  stipulation  of  the  parties, 
and,  if  they  shall  fall  to  stipulate,  shall  be 
fixed  by  the  commissioner.  The  taking  of 
testimony  shall  commence  not  later  than  the 
16th  day  of  August,  1921,  and  shall  be  con- 
cluded on  or  before  the  29th  day  of  October 
following.  Unless  the  parties  otherwise  stip- 
ulate, the  evidence  in  chief  on  the  part  of 
the  United  States  shall  be  presented  first, 
that  on  the  part  of  the  state  of  Oklahoma 
next,  and  that  on  the  part  of  the  state  of 
Texas  next,  and  the  rebuttal  evidence  of 
the  respective  parties  shall  be  presented  In 
the  same  order. 

*The  hearing  on  the  counterclaim  of  the 
state  of  Texas,  and  the  taking  of  testimony 
thereon,  is  reserved  for  further  order. 

Order  as  to  Filing  of  Petitions  In  Inter- 
vention. 

It  Is  ordered  that  no  petition  In  interven- 
tion may  hereafter  be  filed  herein  under 
the  order  of  June  7, 1920,  except  upon  fecial 
leave  given  by  the  court 
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UNITED  STATES  v.  HUTTO  et  ai. 

(Argued  April  11,  1921.    Decided  June  1, 

1921.) 

No.  691. 

1.  Indiaas  ^=94  —  Prohibition  against  officer's 
Interest  In  trade  not  limited  to  property  In 
which  government  has  an  Interest 

The  provision  in  Rev.  St.  |  2078  (Comp.  St 
I  4026),  that  no  person  employed  in  the  Indian 
Department  shall  have  any  interest  in  any  trade 
with  the  Indians  except  on  account  of  the  Unit- 
ed States,  is  not,  when  construed  with  the  his- 
tory of  similar  legislation  and  the  context  of  the 
original  act  confined  to  transactions  involving 
lands  or  other  property  of  Indians  in  respect 
to  which  the  government  has  an  interest  or 
control. 

2.  Conspiracy  ^=»3  —  Objeot  of  "oonsplracy'^ 
may  be  unlawful  aot,  not  crime. 

Even  if  Rev.  St  |  2078  (Comp.  St  S  4026), 
prohibiting  an  employee  in  Indian  affairs  from 
having  any  interest  in  trade  with  the  Indianst 
does  not  create  a  criminal  offense,  but  merely 
subjects  the  offender  to  an  action  for  a  pen- 
alty, a  conspiracy  to  ens^as^c  in  such  trade  is 
a  conspiracy  to  commit  an  offense  against  the 
United  States  within  Criminal  Code,  |  37 
(Comp.  St  I  10201),  since  a  combination  to 
accomplish  a  purpose,  either  criminal  or  other- 
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wise  unlawful,  la  within  the  accepted  definition 
-of  conspiracy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
spiracy.] 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Okla- 
iioma. 

A.  Z.  Qutto  and  others  were  indicted  for 
conspiracy.  The  district  court  sustained  de- 
murrer to  the  indictment,  and  the  United 
-States  brings  error.    Reversed  and  remanded* 

Mr.  Assistant  Attorney  General  Gamett, 
for  the  United  States. 

Mr.  Sam  K.  SulliYan,  of  Newldrk,  OkL,  for 
defendants  In  error. 

*Mr.  Justice  PITNEnr  deliyered  the  opin- 
ion of  the  Court 

This  writ  of  error  was  brought  under  the 
-Criminal  Appeals  Act  of  March  2, 1907  (chap- 
ter 2564, 34  Stat  1246  [Comp.  St  |  1704]),  to 
review  a  Judgment  of  the  District  Court  sus- 
taining demurrers  to  an  indictment  under 
section  87,  Criminal  Code  (Comp,  St  |  10- 
201),  charging  a  conspiracy  to  violate  section 
2078,  Rev.  Stat  U.  S.  (Comp.  St  i  4026),  and 
•overt  acts  done  to  effect  the  object  of  the  con- 
spiracy. 

SecUon  87  prescribes: 

"If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any  manner 
-or  for  any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the 
-conspiracy,  each  of  the  parties  to  such  con- 
spiracy shall  be  fined,**  etc 

Section  2078,  Rev.  Stat,  reads  thus: 

''No  person  employed  in  Indian  affairs  shall 
'have  any  interest  or  concern  in  any  trade  with 
-the  Indians,  except  for,  and  on  account  of,  the 
United  States;  and  any  person  offending  here- 
in, shall  be  liable  to  a  penalty  of  five  thousand 
•dollars,  and  shall  be  removed  froom  his  office." 

The  indictment  alleges  that  A.  Z.  Hutto 
^as  a  duly  appointed  and  qualified  Indian 
farmer  for  the  Tonkawa  Tribe  of  Indians, 
Ponca  Reservation,  Oklahoma,  acting  as 
such,  and  that  under  an  act  of  Congress  and 
-the  rules  and  regulations  promulgated  by  the 
Secretary  of  the  Interior,  it  was  his  duty  to 
superintend  and  direct  farming  and  stock 
raising  among  said  Tonkawa  Tribe,  to  super- 
vise the  leasing  of  Indian  lands,  and  to  ap- 
praise their  value  for  sale ;  that  Hutto,  J.  R. 

White,  Ray  See,  and  J.  R.  ♦Ricks  feloniously 
<*onspired  together  that  Hutto,  while  so  em- 
ployed in  Indian  affairs,  Khould  have  an  in- 
terest and  concern  in  certain  trades  with  the 
Indians  not  for  or  on  account  of  the  United 
4^tates,  in  violation  of  section  2078,  Rev.  Stat 
U.  S.,  that  is  to  say,  that  Hutto,  while  so  em- 
ployed, should  have  an  interest  and  concern 
la  sales  of  land  by  Indians  of  said  tribe,  and 


in  the  purchase  of  automobiles  and  other  com- 
modities by  said  Indians,  and  that  the  alleged 
conspirators  would  and  should  persuade,  in- 
duce, procure,  and  cause  certain  Indians 
named,  members  of  said  Tonkawa  Tribe,  to 
sell  their  lands,  purchase  automobiles  and 
other  conunodltiee,  borrow  money  and  lend 
money,  and  that  said  Hutto  should  have  an 
interest  and  profit  in  said  sales,  purchases, 
and  loans.  The  alleged  overt  acts  need  not 
be  recited. 

Defendants  having  filed  separate  demur- 
rers, the  District  Court  at  first  rastained 
them  upon  the  ground  that  the  acts  prohibi- 
ted in  section  2078,  Rev.  Stat,  are  not  a 
crime  against  the  United  States,  but  acts  for 
which  a  penalty  is  provided,  to  be  collected 
only  by  a  dvil  action,  and  hence  cannot  f6rm 
the  basis  of  a  criminal  conspiracy  in  viola- 
tion of  section  37,  Criminal  Code. 

Upon  a  rehearing,  the  demurrers  again 
wwe  sustained,  but  upon  the  ground  that  sec- 
tion 2078  is  inaiH>licabl6  to  transactions  in- 
volving lands  or  other  property  with  respect 
to  which  the  (vovemment  has  no  interest  or 
control,  and  that  no  such  interest  or  control 
was  alleged  in  the  indictment 

[1]  Taking  up  the  second  point  first:  It 
seems  to  us  the  plain  terms  of  section  2078 
leave  little  ro(»n  for  discussion  over  the  prop- 
osition that  the  prohibition  is  not  confined  to 
transactions  involving  lands  or  other  proper- 
ty in  respect  to  which  the  government  has 
an  interest  or  control. 

In  early  days,  under  the  power  oonf^red 
upon  Congress  by  the  Constitution  (article  !♦ 
I  8,  d.  3)  to  regulate  commerce  with  the  In- 

dian  Tribes,  some  traflSc  was  carried  *on  with 
the  Indians  upon  the  government  account 
As  early  as  the  year  1796  (chapter  13,  1  Stat 
452)  the  President  was  authorized  to  estab- 
lish Indian  trading  posts  on  the  frontiers  and 
in  the  Indian  country ;  and  the  agent  appoint- 
ed for  each  trading  house  was  required  to 
swear  or  afllrm  in  his  oath  of  ofllce  that  he 
would  not  directly  or  indirectly  be  concerned 
or  interested  in  any  trade,  commerce,  or  bar- 
ter with  any  Indian  or  Indians  but  on  the 
public  account  OThis  was  a  temporary  meas- 
ure, to  continue  for  two  years  and  to  the  end 
of  the  next  session  of  Congress  thereafter. 
Another  act,  to  continue  for  three  years,  was 
approved  April  21,  1806  (chapter  48,  2  Stat 
402),  which  required  of  the  superintendent  of 
Indian  trade  an  oath  or  aflSrmatlon  faithful- 
ly to  execute  the  trust  committed  to  him,  and 
that  he  would  not  directly  or  indirectly  be 
concerned  or  Interested  in  any  trade^  com- 
merce, or  barter  but  on  the  public  account 
A  like  oath  was  required  of  the  agent  ap- 
pointed for  each  trading  house.  Still  a  third 
act  for  establishing  trading  houses  with  In- 
dian tribes,  approved  March  2,  1811  (diapter 
30,  2  Stat  65^,  required  a  similar  form  of 
oath    ftom   the    superintendent    of    Indian 
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trade,  and  from  each  agent  and  assistant 
ng&it  This  act^  like  the  others,  was  limited 
to  a  brief  duration. 

Section  2078,  Rev.  Stat,  was  taken,  with 
but  slight  change,  from  section  14  of  an  act  of 
June  30,  1834  (chapter  162,  4  SUt  735,  738 
[Comp.  St  i  4026]),  entitled  "An  act  to  pro- 
Tide  for  the  organization  of  the  department 
of  Indian  affairs,"  and  designed  not  for  the 
carrying  on  of  trade  or  barter  with  the  In- 
dians on  goYemment  account,  but  to  carry 
out  treaty  obligations,  pay  annuities  and  dis- 
tribute merchandise  to  the  Indians  as  stipu- 
lated, furnish  them  with  domestic  animals, 
Implements  of  husbandry,  and  rations  as  the 
President  might  think  proper,  provide  Inter- 
preters, blacksmiths,  farmers,  mechanics, 
and  teachers,  as  required  by  treaty,  and 
generally  to  promote  friendly  relations  with 
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*the  Indians  and  advance  their  welfare.  In 
this  connection  the  provision  of  section  14, 
"that  no  person  employed  in  the  Indian  de- 
partment shall  have  any  Interest  or  concern 
in  any  trade  with  the  Indians,  except  for, 
and  on  account  of,  the  United  States,"  mani- 
festly had  a  significance  extending  quite  be- 
yond any  pecuniary  Interest  of  the  United 
States  In  government  trade  or  barter  with 
the  Indians.  In  Its  original  setting,  and 
more  emphatically  when  grouped  In  the  Re- 
vised Statutes  with  other  provisions  having 
to  do  with  the  supervision  and  management 
of  the  affairs  of  the  Indians,  It  manifestly 
was  and  is  designed  to  Insure  Integrity  of 
conduct  on  the  part  of  all  persons  employed 
in  Indian  affairs,  and  an  impartial  attitude 
towards  the  Indians,  by  excluding  from  per- 
sons so  employed  all  motives  of  personal  gain, 
so  that  the  duty  of  the  United  States  as  trus- 
tee for  these  dependent  peoples,  recognized 
wards  of  the  government,  might  be  perform- 
ed with  a  single  regard  for  their  Interests  ap- 
propriate to  the  fiduciary  relation.  The  pur- 
pose was  to  protect  the  Indians  from  their 
own  Improvidence;  relieve  them  from  temp- 
tatlons  due  to  possible  cupidity  on  the  part 
of  persons  coming  into  contact  with  them  as 
representatives  of  the  United  States;  and 
thus  to  maintain  the  honor  and  credit  of  the 
United  States,  rather  than  to  subserve  Its  pe- 
cuniary Interest 

The  District  Court  erred  In  Its  construc- 
tion of  section  2078. 

[2]  Nor  can  we  sustain  the  other  ground 
upon  which  It  is  contended  the  demurrers 
were  well  taken.  Section  37,  Criminal  Code, 
is  violated  by  a  conspiracy  "to  commit  any 
offense  against  the  United  States,"  accomr 
panied  or  followed  by  an  overt  act  done  to 
effect  the  object  of  the  conspiracy.  It  does 
not  In  terms  require  that  the  contemplated 
offense  eAulII  of  itself  be  a  criminal  offense; 
nor  does  the  nature  of  the  subject-matter  re- 
quire this  construction.  A  combination  of 
two  or  more  persons  by  concerted  action  to  ao* 
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complish  a  purpose  either  criminal  *or  other- 
wise unlawful  comes  within  the  accepted 
definition  of  conspiracy.  Pettibone  t.  United 
States.  148  U.  S.  197,  203.  13  Sup.  Ct  542,  37 
L.  Ed.  419.  The  distinction  between  a  con- 
spiracy and  the  contemplated  offense  that 
forms  Its  object  has  often  been  pointed  out. 
United  States  v.  Rabinowlch,  238  U.  S.  78, 85, 
86,  35  Sup.  Ct  682,  59  L.  Ed.  1211,  and  cases 
cited.  And  we  deem  It  clear  that  a  conspiracy 
to  commit  any  offense  which  by  act  of  Con- 
gress is  prohibited  in  the  Interest  of  the  pub- 
lic policy  of  the  United  States,  although  not 
of  Itself  made  punishable  by  criminal  prosecu- 
tion, but  only  by  suit  for  penalty.  Is  a  con- 
spiracy to  commit  an  "offense  against  the 
United  States"  within  the  meaning  of  section 
37,  Criminal  Code,  and,  provided  there  be  the 
necessary  overt  act  or  acts,  is  punishable  un- 
der the  terms  of  that  section. 

We  have  assumed,  for  the  sake  of  the  ar- 
gument that  under  section  2078,  Rev.  Stat, 
the  United  States  Is  confined  to  the  suit  for 
penalty  specifically  mentioned ;  but  we  do  not 
so  decide,  and  In  our  view  the  present  case 
does  not  require  an  expression  of  opinion  up- 
on that  subject  See  United  States  v.  Stev- 
enson, 215  U.  S.  190.  197,  et  seq.,  30  Sup.  Ct 
35,  54  L.  Ed.  153. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  In  conformity 
with  this  opinion. 
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UNITED  STATES  v.  HUTTO. 

(Argued  April  11, 1921.    Decided  June  1, 1921.) 

No.  692. 

In  Error  to  the  District  Court  of  the  Unlte<^ 
States  for  the  Western  District  of  Oklahoma. 

A.  Z.  Hatto  was  Indicted  for  conspiracy.  The 
District  Court  sustained  demurrer  to  the  in- 
dictment and  the  United  States  brings  error. 
Reversed  and  remanded. 

Mr.  Assistant  Attorney  General  Gamett  for 
the  United  States. 

Mr.  Sam  K.  SulUvan,  of  Newkirk,  Okl.,  for 
defendant  In  error. 


Mr.  Justice  PITNET  delivered  the  opinion, 
of  the  Court 

This  is  a  writ  of  error  under  the  Criminal  Ap- 
peals Act  of  March  2,  1907  (chapter  2564.  34 
Stat  1246  [Comp.  St  |  1704]),  to  review  a 
judgment  sustaining  a  demurrer  to  an  indict- 
ment which,  in  essential  respects,  is  precisely 
like  that  passed  upon  in  United  States  v.  Hutto- 
et  al.  (No.  691,  just  decided)  256  U.  &  524.  41 
Sup.  Ct  541,  65  L.  Ed.  — .  In  this  case  the 
demurrer  was  sustained  upon  the  ground  that 
section  2078,  Rev.  Stat  U.  S.  (Comp.  St  |- 
4026).  was  inapplicable  to  transactions  in- 
volving property  with  respect  to  which  the  gov- 
ernment had  no  interest  or  control.  For  tbe- 
reasons  stated  in  the  opinion  in  No.  691,  the* 
judgment  herein  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity 
with  this  opinion. 
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ANCHOR  OIL  CO.  v.  GRAY  et  al. 

(Argued  and  Submitted  Jan.  27,  1921.    Decided 

June  1,  1021.) 

No.  188. 

I.  Indians  ^=s>l6(3)  —  Lease  by  Creek  Indian 
may  be  approved  by  Secretary  of  interior  aft- 
er Indian's  deatb. 

Under  Act  May  27,  1908,  c.  199,  |  2,  an- 
thorizing  leases  of  restricted  lands  of  members 
of  the  Five  Civilized  Tribes  for  oil  and  gas  and 
other  mining  purposes  with  the  approval  of  the 
Secretary  of  the  Interior,  the  Secretary's  ap- 
proval of  an  oil  and  gas  lease  made  by  a  Creek 
Indian  might  be  giTen  either  before  or  after 
her  death,  so  far  as  the  rights  of  her  heirs  and 
those  claiming  under  them  with  notice  are  con- 
cerned, and  the  approval,  when  given,  related 
back  and  took  effect  as  of  the  execution  of  the 
lease,  notwithstanding  section  9,  providing  that 
the  death  of  any  allottee  shall  remove  all  re- 
strictions on  alienation. 


2.  Indians  <d=» 1 6(1/2)— Lodging  of  lease  witb 
Indian  agent  for  transmission  to  Secretary 
of  Interior  held  notice  to  persona  claiming 
under  Indian  or  bar  heirs. 

Under  Act  March  1,  1907,  c.  2285,  provid- 
ing  that  the  filing  of  any  lease  in  the  office  of 
the  United  States  Indian  agent.  Union  Agency, 
Muskogee,  Indian  Territory,  shall  be  deemed 
constructiTe  notice,  the  lodging  with  such  agent 
of  a  Creek  Indian's  oil  and  gas  lease,  for  trans- 
mission to  the  Secretary  of  the  Interior  for 
approval,  constituted  notice  to  aU  parties  there- 
after claiming  under  her  or  her  heirs. 


3.  Indians  «=> 1 6 (2)— Statute  as  to  notice  of 
leases  not  repealed  by  Oklahoma  Enabling  Act 
or  Constitution. 

Act  March  1,  1907,  c.  2285,  providing  that 
the  filing  of  any  lease  in  the  office  of  the  United 
States  Indian  agent.  Union  Agency,  Muskogee, 
Indian  Territory,  shall  be  deemed  constructive 
notice,  was  not  repealed  or  superseded  by  the 
admission  of  Oklahoma  into  the  Union,  or  by  the 
provisions  of  the  Enabling  Act  or  the  Constitu- 
tion of  Oklahoma,  in  view  of  section  1  of  the 
Enabling  Act,  providing  that  nothing  in  such 
Constitution  shall  limit  rights  of  person  or 
property  pertaining  to  Indians,  or  affect  the 
authority  of  the  United  States  government  to 
make  any  law  or  regulation  respecting  Indians, 
though  section  21  of  such  act  and  section  2  of 
the  Schedule  to  the  Constitution  continues  in 
force  territorial  laws  not  repugnant  to  the 
Constitution  and  not  locally  inapplicable. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  Anchor  Oil  Company  against 
W.  H.  Gray  and  others.  A  decree  of  dismiss- 
al was  affirmed  by  the  Circuit  Court  of  Ap- 
peals (257  Fed.  277,  168  C.  O.  A.  361),  and 
plaintiff  appeals.    Affirmed. 
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♦Mr.  John  Devereux,  of  Tulsa,  Okl.,  for 
appellant. 

Mr.  Preston  C.  West,  of  Tulsa,  Okl.,  for 
appellees. 


Mr.  Justice  PITNEY  delivered  the  <9ln- 
ion  of  the  Court 

This  is  a  suit  in  equity  instituted  by  ap- 
pellant against  appellees  in  a  state  court  of 
Oklahoma,  Involving  the  ownership  of  a 
leasehold  estate  for  oil  and  gas  mining  pur- 
poses in  a  Creek  Indian  allotment  containing 
80  acres,  situate  in  Tulsa  county,  Okl.  Upon 
petition  of  appellees  it  was  removed  to  the 
United  States  District  Court  upon  the  ground 
that  it  arose  under  the  Constitution  and  laws 
of  the  United  States;  a  motion  to  dismiss 
the  suit  was  granted  by  that  court,  the  decree 
of  dismissal  was  affirmed  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  (257 
Fed.  277,  168  C.  C.  A.  361),  and  an  appeal 
brings  the  case  here. 

From  appellant's  amended  petition  It  ap- 
pears that  the  80  acres  were  allotted  to  Jen- 
nie Samuels,  a  full-blood  Creek  Indian,  as 
her  distributive  share  of  the  lands  of  the 
tribe,  and  patented  to  her  in  the  year  1903. 
December  5,  1914,  pursuant  to  the  Act  of 
Congress  of  May  27,  1908,  c  199,  i  2  (35  Stat 

312),  and  the  rules  and  regu^lations  of  the 
Secretary  of  the  Interior,  she  made  an  oil 
and  gas  mining  lease  to  McDonnell  and  ESgan 
covering  the  lands  in  controversy,  and  this 
was  filed  in  the  office  of  the  United  States 
Indian  agent  (now  designated  as  Superin- 
tendent of  the  Five  Civilized  Tribes),  Union 
Agency,  at  Muskogee,  on  January  5, 1915.  It 
was  forwarded  by  the  agent  to  the  Commis- 
sioner of  Indian  Affairs  with  a  favorable 
recommendation  October  14,  1915;  submitted 
by  the  Ck)mmissloner  to  the  Secretary  of  the 
Interior  for  approval,  and  by  him  approved 
October  21, 1915.  It  was  first  filed  for  record 
in  the  county  clerk's  office  of  Tulsa  county  on 
August  10,  1916.  Appellees  are  the  owners 
of  this  lease,  and  are  in  possession  of  the 
lands. 

Jennie  Samuels  died  intestate  October  11, 
1915  (10  days  before  the  Secretary's  approv- 
al of  the  above  lease),  leaving  as  her  heirs  a 
daughter,  Feney  Rogers,  and  a  granddaugh- 
ter, Lina  White,  both  full-blood  Creek  Indi- 
ans, and  to  them  the  lands  descended,  sub- 
ject to  the  lease.  In  the  following  December 
they  made  oil  and  gas  leases  to  one  Williams 
covering  the  same  80  acres,  which  were  ap- 
proved by  the  county  court  having  jurisdic- 
tion of  the  estate  of  Jennie  Samuels,  and 
were  recorded  in  the  county  records  prior  to 
August  10,  1916.  These  leases  are  held  by 
appellant,  whose  interest  was  acquired,  ac- 
cording to  the  averments  of  the  petition, 
without  knowledge  or  notice  of  the  lease 
made  by  Jennie  Samuels. 

Appellees,  having  entered  into  possession, 
commenced  drilling  and  discovered  and  pro- 
duced petroleum  and  natural  gas  in  paying 
quantities.  This  suit  was  commenced  in 
January,  1917,  appellant  praying  that  their 
lease  be  canceled  and  they  enjoined  from  in- 
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terfering  with  appellant  in  the  possession  of 
the  premises,  and  required  to  account 

[1]  Like  the  courts  below,  we  find  it  unnec- 
essary to  consider  the  inherent  validity  or 

invalidity  of  appellant's  *title,  because  we  con- 
clude that  that  of  appellees  is  good  and  has 
priority  over  It  The  authority  of  the  Secre- 
tary of  the  Interior  to  approve  and  thereby 
confirm  oil  and  gas  mining  leases  made  by 
full-blood  Creek  allottees  upon  their  allot- 
ments— derived  from  section  2  of  the  Act  of 
May  27,  1908— did  not  cease  at  the  death  of 
the  allottee  by  reason  of  the  provision  of  sec- 
tion 9  of  the  same  act  (35  Stat  315): 

"That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allottee's 
land:  Provided,  that  no  conveyance  of  any  in- 
terest of  any  full-blood  Indian  heir  in  such 
land  shall  be  valid  unless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the 
estate  of  said  deceased  allottee." 

The  validity  of  the  lease  made  by  Jennie 
Samuels  having  been  conditioned  upon  the 
approval  of  the  Secretary,  such  approval 
might  be  given  at  any  time  either  before  or 
after  her  death,  so  far  as  the  rights  of  her 
heirs  and  those  claiming  under  them  with 
notice  were  concerned,  and  the  approval 
when  given  related  back  and  took  effect  as  of 
the  execution  of  the  lease  by  the  parties 
named  therein.  Pickering  v.  Lomaz,  145  U. 
S.  310,  314,  316,  12  Sup.  Ct  860,  86  L.  Ed. 
716;  Lomaz  v.  Pickering,  173  U.  S.  26,  27, 
82,  19  Sup.  Ct.  416,  43  L.  Ed.  601 ;  Lykins  v. 
McGrath.  184  U.  S.  169,  171,  172,  22  Sup.  Ct 
450,  46  L.  Ed.  485. 

[2, 3]  The  lease  received  the  approval 
which  gave  It  complete  validity,  some  time 
before  the  first  of  the  leases  made  by  the 
heirs  to  Williams.  And  Williams  was 
charged  with  notice  of  the  prior  grant,  be- 
cause, under  the  provision  of  the  Act  of 
March  1,  1907,  c.  2285  (34  Stat.  1015,  1026), 
•*The  filing  heretofore  or  hereafter  of  any 
lease  in  the  office  of  the  United  States  Indian 
agent.  Union  Agency,  Muskogee,  Indian  Ter- 
ritory, shall  be  deemed  constructive  notice," 
the  lodging  of  the  prior  lease  with  that  offi- 
cer in  January,  1915,  for  transmission  to  the 
Secretary  of  the  Interior,  constituted  notice 
to  all  parties  thereafter  claiming  under  her 
or  her  heirs.  We  agree  that  this  provision 
was  neither  repealed  nor  superseded  by  the 
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admis*sion  of  the  state  of  Oklahoma  into  the 
Union,  or  by  the  provisions  of  the  E)nabling 
Act,  or  the  Constitution  of  the  state  which 
became  effective  November  16,  1907.  As  the 
Circuit  Court  of  Appeals  pointed  out  (257 
Fed.  282,  168  C.  C.  361),  section  1  of  the  En- 
abling Act  (Act  June  16,  1906,  c  3335,  34 
Stat.  267)  contained  a  proviso: 

"That  nothing  contained  in  the  said  Consti- 
tution shall  be  construed  to  limit  or  impair  the 


rights  of  person  or  property  pertaining  to  the 
Indians  *  *  *  or  to  limit  or  aflfect  the  au- 
thority of  the  government  of  the  United  States 
to  make  any  law  or  regulation  respecting  such 
Indians,  their  lands,  property,  or  other  rights 
by  treaties,  agreement,  law,  or  otherwise,  which 
it  would  have  been  competent  to  make  if  this 
act  had  never  been  passed." 

While  section  21  of  the  same  act  (34  Stat 
277),  and  section  2  of  the  Schedule  to  the 
Constitution  of  Oklahoma  (Rev.  Laws  Okla- 
homa 1910,  p.  cxciz),  contained  provisions  to 
the  effect  that  laws  in  force  in  the  territory 
of  Oklahoma  at  the  time  of  the  admission  of 
the  state  not  repugnant  to  its  Ck>nstitutioii 
and  not  locally  inapplicable  should  be  extend- 
ed to  and  remain  in  force  throughout  the 
state,  there  was  nothing  to  show  an  intent  to 
repeal  or  supersede  the  provision  of  the  Act 
of  Congress  of  March  1^  1907,  above  quoted, 
or  to  establish  the  local  recordation  statutes 
in  its  place  so  far  as  related  to  Indian  leases, 
such  as  we  have  here.  See  Bxparte  Webb, 
225  U.  S.  663,  682,  683,  32  Sup.  Ct  769,  56 
L.  Ed.  1248. 

The  satisfactory  reasoning  of  the  courts 
below,  which  we  have  followed  in  outline, 
has  the  support  of  a  weH-considered  decision 
by  the  Supreme  Court  of  Oklahoma  in  Scioto 
Oil  Co.  V.  O'Hem,  169  Pac  483. 

Appellant  lays  some  stress  up<m  particular 
provisions  in  the  Jennie  Samuels  lease,  but 
we  find  nothing  in  them  to  affect  the  result 
They  are  sufficiently  dealt  with  in  the  opin- 
ion of  the  Circuit  Court  of  Appeals.  257 
Fed.  280,  281,  168  Q  C.  A.  361. 

Decree  affirmed. 

(K6  U.  8.  88D 
DISTRICT    OF    COLUMBIA    v.    R.    P.    AN- 
DREWS   PAPER   CO.    SAME   V.  SAKS   & 
CO.    SAME  V.  LISNER. 

(Argued  April  22  and  25,  1921.   Decided 
June  1,  1921.) 

Nos.  282,  283,  284. 

I.  District  of  Colttmbla  ^=»22  —  Permits  for 
vaults  under  sidewalks  held  revocable  at  will, 
and  not  to  oreate  vested  rights. 

Permits  from  the  District  of  CJolnmbia  to 
abutting  owners  for  the  construction  of  vaults 
under  sidewalks,  subject  to  the  proTisions  of 
the  building  regulations  of  the  District;  pro- 
visions of  the  building  regulations  that  no 
charge  would  be  made  for  the  occupancy  of 
public  space  by  vaults,  except  the  usual  per- 
mit fee,  that  all  permits  were  subject  to  revoca- 
tion at  any  time  when  the  vault  space  was 
needed  for  public  use  or  improvement,  that  the 
permit  was  accepted  with  the  understanding 
that  no  right,  title,  or  interest  of  the  public 
was  waived  or  abridged,  except  as  expressed 
in  the  peivnit,  and  that  the  applicant  for  a 
permit  must  contract  to  relinquish  such  space 
and  remove  all  fixtures  when  ordered  by  the 
commissioners  or  needed  for  public  use;  and 
acceptances  of  permits  providing  that  the  Dis- 
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trict  should  haye  the  right  to  construct  sewers, 
etc  through  the  yaults,  that  dear  and  Buffi- 
dent  space  would  be  made  therefor,  and  that 
no  right,  title,  or  interest  of  the  public  was  in 
any  way  abridged-«did  not  give  the  abutting 
owners  any  vested  right  to  use  the  yault  space 
until  needed  for  public  use,  but  created  only 
licenses  subject  to  revocation  at  any  time. 

2.  DIstrtot  of  Columbia  ^=»22— From  applica- 
tion to  contruot  vault  under  sidewalks  and 
construction  thereof  only  lloense  revocable  at 
will  can  be  Inferred. 

Where,  in  1884,  an  application  was  made  by 
an  abutting  owner  for  a  permit  to  erect  a  build- 
ing with  adjacent  vaults  under  the  sidewalk, 
and  the  vault  was  constructed  and  used  ever 
since,  but  no  formal  permit  appears  in  the  rec- 
ord, a  license  to  construct  and  use  the  vaults, 
revocable  at  will,  is  all  that  can  be  inferred 
against  the  public 

3.  District  of  Columbia  ^=922  — Act  providing 
for  oolleotlon  of  rant  for  vaults  under  side- 
walks  not  limited  to  those  subsequently  oon- 
structed. 

As  abutting  owners,  constructing  vaults  un- 
der sidewalks  under  permits  from  the  District 
of  Columbia  prior  to  Act  Sept.  1,  1916,  |  7, 
were  mere  licensees,  that  section,  providing 
that  the  comsnissioners  of  the  District  shall  col- 
lect rent  from  all  users  of  space  under  the 
streets  and  sidewalks,  is  not  limited  to  con- 
structions after  the  date  of  such  acL 

On  Writs  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia. 

Three  actions  by  the  District  of  Columbia 
against  the  R.  P.  Andrews  Paper  Company, 
against  Saks  &  Co.,  and  against  Abraham 
Lisner.  Judgments  for  plaintiff  were  re- 
versed by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  (49  App.  D.  C.  273,  270, 
203  Fed.  1017,  1020),  and  plaintiff  brings  cer- 
tiorari. Reversed,  and  judgments  of  the  Su- 
preme Court  of  the  District  of  Columbia  af- 
firmed. 

See,  also,  263  U.  S.  479,  40  Sup.  Ct  481, 
482,  64  L.  Ed.  1022,  1023. 
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♦Mr.  F.  H.  Stephens,  of  Washington,  D.  C, 
for  petltictner. 

Messrs.  M.  D.  Rosenberg  and  Charles  L. 
Frailey,  both  of  Washington,  D.  C,  for  re- 
spondents. 

MR.  JUSTICE  CLARKE  delivered  the 
opinion  of  the  Court 

These  three  cases,  tried  on  agreed  state- 
ments of  fact,  wore  argued  and  will  be  dis- 
posed of  together. 

The  respondents  were  assessed  a  rental 
upon  vaults  under  sidewalks  which  were 
used  in  connection  with  business  conducted 
in  adjacent  buildings.  They  refused  to  pay 
the  assessments,  and  in  these  suits  to  col- 
lect them.  Judgments  were  rendered  by  the 
Supreme  Court  in  favor  of  the  District, 
which  were  reversed  by  the  Court  of  Ap- 


peals on  the  ground  that  the  act  of  Con- 
gress authorizing  the  assessments  was  ap- 
plicable only  to  constructions  permitted  aft- 
er its  date. 

«684 

^he  essential  facts  are  as  f<dlows: 

The  appropriation  act  for  the  District  of 

Columbia,  approved   September  1,  1916   (39 

Stat.  676,  716,  |  7),  provided: 

"That  hereafter  the  commissioners  of  the 
District  of  Columbia  are  authorized  and  di- 
rected to  assess  and  collect  rent  from  all  users 
of  space  occupied  under  the  sidewalks  and 
streets  in  the  District  of  Columbia,  which  said 
space  is  occupied  or  used  in  connection  with  the 
business  of  said  users.*' 

Pursuant  to  this  authority,  the  commis- 
sioners caused  the  space  occupied  by  vaults 
of  each  of  the  three  respondents  to  be  valued 
and  then  assessed  against  each  of  them  a 
rental  which  it  Is  stipulated  is  *'fair  and 
reasonable"  in  amount,  '*if  it  be  a  legal 
charge." 

The  permits  involved  In  the  Paper  Com- 
pany and  Lisner  Cases  were  issued  before 
the  act  complained  of  was  passed,  and  these 
two  cases  will  be  first  considered. 

The  essential  provisions  of  each  of  these 
permits  are: 

**This  is  to  certify  that  •  •  •  has  per- 
mission to  build  vault  *  *  *  as  per  plan 
♦  ♦  ♦  in  accordance  with  application  •  •  • 
on  file  in  this  office,  and  subject  to  the  provi- 
sions of  the  Building  Regulations  of  the  Dis- 
trict of  Columbia.** 

There  is  nothing  in  either  permit  in  the 
nature  of  a  grant  or  which  enlarges  the  per- 
mission beyond  the  terms  quoted. 

When  these  permits  were  issued,  the  Build- 
ing  Regulations  provided   (paragraph   0): 

''No  charge  will  be  made  for  the  occupancy 
of  public  space  by  vault  or  areas  except  the 
usual  permit  fee,  but  all  permits  for  such  oc- 
cupancy are  subject  to  revocation  by  the  com- 
missioners at  any  time  without  compensation 
when  the  vault  space  is  needed  for  public  use 
or  improvement.  ^  ^  ^  And  this  permit  is 
accepted  with  the  understanding  that  the  oc- 
cupation of  the  vault  space  is  permitted  mere- 
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ly  as  an  accommodation  to  the  owner  of  *the 
abutting  premises  and  that  no  right,  title  or 
interest  of  the  public  is  in  any  way  waived  or 
abridged  thereby,  except  as  expressed  in  said 
permit  and  the  conditions  aforesaid.* 


ff 


Then  follows  an  agreement  by  the  licensee 
to  use  the  vault  only  for  the  purposes  au- 
thorized by  the  commissioners. 

And  paragraph  3  provided: 

"The  application  for  a  vault  must  be  ac- 
companied by  the  written  agreement,  upon  an 
official  blank,  signed  by  the  owner  of  the  abut- 
ting property  •  ♦  •  contracting  to  release 
and  relinquish  the  vault  space  and  to  removf, 
free  of  expense  to  the  District,  all  machinery, 
fixtures,  or  structural  parts  of  the  vault  when 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Index«s 
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■o  ordered  by  the  commissioners,  or  needed 
for  public  use." 

The  only  charge  made  by  the  District  was 
|1  for  the  permit  to  construct 

Pursuant  to  paragraph  3,  supra,  the  appli- 
cants each  signed  an  agreement  in  precisely 
the  sanre  form,  accepting  the  permit  on 
condition  (1)  that  the  District  shall  have  the 
right  to  construct  under,  over  or  through  the 
▼ault  public  sewers  or  other  underground 
construction  which  it  may  deem  necessary, 
without  compensation;  and  (2)  that  upon 
notice  from  the  District  of  a  desire  to  place 
any  such  construction  in  the  area  occupied 
by  the  vault,  space  clear  and  sufficient  for  It 
shall  forthwith  be  made  therein  (by  the  ac- 
ceptor) ^'without  cost  to  the  District"  The 
acceptance  concludes: 

"This  permit  is  accepted  with  the  understand- 
ing that  the  occupation  of  the  vault  space  is 
pemitted  merely  as  an  accommodation  to  the 
owner  of  the  abutting  premises,  and  that  no 
right  title  or  interest  in  the  public  is  in  any 
way  abridged  thereby,  except  as  expressed  in 
said  permit  and  the  conditions  aforesaid." 

[1]  The  respondents  the  R.  P.  Andrews 
Paper  Company  and  Abraham  Lisner  de- 
fended against  the  collection  of  the  assess- 
ments, claiming  that  their  permits  to  con- 
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Struct  *were  in  such  form  as  to  create  in 
each  by  contract  a  vested  right  of  property 
in  the  vault  In  the  street  of  which  they 
would  be  deprived  without  due  process  of 
law  if  they  were  required  to  pay  the  rental. 

To  sustain  this  position,  the  respondents 
select  from  paragraph  3  of  the  Building  Reg- 
ulaticms,  supra,  the  provision  that  "no  charge 
shall  be  made  for  occupancy  of  public  space 
by  a  vault"  and  that  all  permits  are  subject 
to  revocation  "when  the  vault  space  is  need- 
ed for  any  public  use  and  improvement" 
From  paragraph  3,  supra,  they  select  the 
stipulation  that  the  vault  space  shall  be 
vacated  when  ordered  by  the  commissioners 
^'or  needed  for  public  use,"  and  from  the 
terms  of  the  acceptances  of  the  permits  the 
provision  that  the  commissioners  may  place 
in  the  vaults  any  construction  they  may 
"deem  necessary."  Grouping  these  unrelated 
excerpts  together,  it  is  contended  that  they 
constitute  a  contract  on  the  part  of  the 
District  to  leave  the  respondents  in  the 
undisturbed  possession  of  the  vaults,  free  of 
charge,  until  such  time  as  the  space  may  be 
demanded  because  needed  for  some  public 
use  and  improvement,  and  that  since  the  act 
of  Congress  under  which  the  disputed  rental 
Is  imposed  is  purely  a  revenue  measure  which 
does  not  require  the  surrender  of  the  space 
for  any  public  use,  but  contemplates  the 
continued  private  use  of  it,  it  is  an  invalid 
attempt  to  deprive  the  respondents  of  their 
pro];)erty  without  due  process  of  law. 

This  statement  of  the  contention  of  the  re- 
spondents is  it  own  sufficient  refutation. 


In  form  the  permit  is  a  mere  nailed  per- 
mission to  build.  Two  of  the  three  clauses 
relied  upon  to  create  rights  of  property  in  the 
streets  are  derived  from  the  Building  Regu- 
lations, which,  as  their  name  implies,  are 
designed  to  regulate  the  materials  of  build- 
ings and  the  manner  of  their  construction 
and  use;  they  are  not  looked  to,  on  such 
a  mere  reference  as  we  have  here,  for  a  granv 
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of  rights  *in  streets ;  and  the  third  clause  is 
from  the  acceptances  of  the  permits,  which 
are  signed  only  by  the  applicants.  When 
to  this  we  add  that  the  applications  culmi- 
nated and  ended  in  acceptances  of  the  per- 
mits "with  the  understanding  that  the  occu- 
pation of  the  vault  space  is  permitted  merely 
as  an  accommodation  to  the  owner  of  the 
abutting  premises  and  that  no  right,  title 
and  interest  of  the  public  is  in  any  way 
waived  or  abridged  thereby,  except  as  ex- 
pressed in  said  permit  and  the  conditions 
[in  the  acceptances]  aforesaid,"  and  that 
the  settled  rule  of  law  is  that  the  grants  of 
rights  and  privileges  in  streets  are  strictly 
construed  so  that  whatever  is  not  unequivo- 
cally granted  therein  is  withheld,  and  that 
nothing  passes  in  such  case  by  implication. 
(KnoxviUe  Water  Co.  v.  Knoxville,  200  U.  S. 
22,  26  Sup.  Ct  224,  60  L.  Bd.  353;  Blair  y. 
City  of  Chicago,  201  U.  S.  400,  471,  26  Sup. 
Ct  427,  60  L.  Ed.  801;  Piedmont  Power  & 
light  Co.  V.  Town  of  Graham,  253  U.  S.  193, 
194,  40  Sup.  Ct  453,  64  L.  Ed.  855),  we  can- 
not doubt  that  the  permits  to  the  respondents 
were  mere  licenses,  subject  to  revocation  at 
any  time  in  the  discretion  of  the  government 
of  the  District. 

[2]  The  Saks  &  Co.  Case,  No.  283,  is,  if 
possible,  even  less  substantial  than  the  other 
two.  Whatever  rights  in  the  streets  this  re- 
spondent has  must  be  derived  from  the  ap- 
plication made  in  1884  for  a  permit  to  erect 
a  building  with  adjacent  vaults,  and  from 
the  presumption  of  a  permit  arising  from 
the  fact  that  a  vault  was  constructed  and 
has  been  in  use  ever  since.  No  formal  per- 
mit appears  in  the  record. 

A  license  to  Saks  &  Co.  to  construct  and 
use  the  vaults,  revocable  at  will,  would  be 
sufficient  to  render  them  unlawful  construc- 
tions in  the  street  until  the  privilege  should 
be  revoked,  and  this  is  all  that  can  fairly 
be  inferred  against  the  public  from  the  facts 
stated.  Without  a  permit  presumed  the 
vault  would  be  a  pubUc  nuisance,  but  no 
grant  of  a  permanent  right  in  the  street  can 
be  inferred  from  a  mere  application  and  use. 

The  Court  of  Appeals  ^ves  much  greater 
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significance  *to  the  concluding  words  of  the 
acceptances  in  the  permits  in  Nos.  282  and 
284,  "except  as  expressed  in  said  permit  and 
the  condition  aforesaid,"  than  we  can  find  in 
them.  There  are  certainly  no  limitations  up- 
on the  rights  of  the  public  in  the  permit  it- 
self, and  the  conditions  of  acceptance  here 
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referred  to  were  special  agreements,  In  tlie 
acceptances,  on  the  part  of  the  applicants 
to  surrender  the  vault  space  upon  demand  of 
the  commissioners  for  special  purposes  and 
to  an  extent  designated,  which  we  think  not 
Inconsistent  with  the  larger  declaration  with 
which  the  permit  was  accepted,  that  the  oc- 
cupation of  the  vault  was  a  mere  accomoda- 
tion to  the  receiver  of  the  permit  and  did 
not  constitute  any  waiver  of  any  right,  title 
or  Interest  of  the  public  In  the  streets. 

[3]  Ck>ncludlng,  as  we  do,  that  the  respond- 
ents were  mere  licensees,  we  see  no  reason 
for  limiting  the  act  of  (Congress,  as  the  Court 
of  Appeals  limited  it,  to  constructions  after 
the  date  of  the  act  Such  an  interpretation 
of  the  act  would  so  obviously  result  in  un- 
just inequality  that  it  should  be  adopted 
only  under  stress  of  imperative  language 
which  we  do  not  find  in  it. 

It  results  that  the  Judgment  of  the  Ck>urt 
of  Appeals  of  the  District  will  be  reversed 
and  that  of  the  Supreme  Court  aflOrmed  in 
each  of  the  cases. 

Reversed. 

(WU.  8.440 
UNITED  STATES  V.  AMERICAN  CHIC- 
LE CO. 

(Argued  Jan.  24,  1921.   Decided  June  1,  1921.) 

No.  175. 

1.  Internal  revenue  ^3»38  —  Petition  for  re- 
oovery  of  stamp  taxes  should  show  facts  es- 
sential to  recovery. 

In  an  action  to  recover  back  an  amount  paid 
for  revenue  stamps  for  chewing  gum,  which  the 
petition  alleged  had  been  transported  from  the 
place  of  manufacture  to  one  of  the  manufac- 
turer's other  factories  or  warehouses,  if  the 
greater  part  were  sent  to  other  factories,  the 
petition  should  have  so  stated. 

2.  Internal  revenue  ^=9ll«>Stamp  tax  due  on 
chewing  gum  when  sent  to  another  state, 
where  there  was  a  more  promising  market. 

Under  Act  Oct  22,  1914,  |  5,  and  Schedule 
•B,  Imposing  a  stamp  tax  on  certain  articles,  in- 
cluding chewing  gum,  manufactured,  sold,  or 
removed  for  sale,  assuming  that  the  tax  is 
levied  in  respect  of  the  sale,  rather  than  of  tlie 
manufacture,  chewing  gum  was  removed  for 
sale  and  subject  to  the  tax  when  sent  by  the 
manufacturer  to  its  warehouses  in  other  states, 
where  there  was  a  more  promising  marlset,  and 
the  stamps  attached  to  the  paclcages  could  not 
be  redeemed  under  section  24  of  the  act  of  1914 
and  Act  Sept  8,  1916,  |  411  (Comp.  St  | 
6346a). 


3.  Internal  revenue  ^=»ll  —  Statute  Imposing 
stamp  tax  on  chewing  gum  contemplated  pay- 
ment by  manufacturer. 

Act  Oct.  22,  1914,  i  5,  and  Schedule  B, 
Imposing  a  stamp  tax  on  chewing  gum  manu- 
factured, sold  or  removed  for  sale,  contemplated 
payment  by  the  manufacturer,  even  though  the 
tax  was  levied  in  respect  of  sale  rather  than  of 
manufacture,  in  view  of  sections  17-19,  impos- 


ing a  punishment  for  violations,  and  section  29, 
requiring  manufacturers  to  file  a  monthly  dec- 
laration that  no  article  has  been  removed  from 
its  premises,  other  than  such  as  have  been 
duly  taken  account  of  and  charged  with  the  tax. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Suit  by  the  American  Chicle  Company 
against  the  United  States.  Judgment  for 
plaintiff,  and  the  United  States  brings  error. 
Reversed. 

Mr.  Solicitor  Goieral  Frierson,  of  Chatta- 
nooga, Tenn.,  for  the  United  States. 
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*Mr.  Charles  P.  Spooner,  of  New  YoA 
City,  for  defendant  in  error. 

Mr.  Justice  HOLMES  delivered  the  opin- 
ion of  the  Court 

The  defendant  in  error,  the  petitioner  be- 
low, made  a  daim  against  the  United  States 
for  $6318.66  paid  by  it  for  revenue  stamps 
under  the  Act  of  October  22,  1914,  c  331,  { 
6,  and  Schedule  B,  38  Stat.  745,  754. 763,  (ex- 
tended by  Resolution  of  December  17,  1915, 
c.  4,  89  Stat  2,  through  December  31,  1916), 
which  It  alleges  were  unused  after  January 
1,  1916,  and  therefore  were  to  be  redeemed 
under  section  24  of  the  Act  of  October  22, 38 
Stat  764,  and  the  Act  of  September  8,  1916, 
c.  463,  I  411,  39  Stat  766,  793  (Comp.  8t  i 
6346a),  the  stamps  having  been  purchased 
within  two  years  of  the  application  for  re- 
den]fptlon  as  required  by  the  latter  act  The 
United  States  demurred  to  the  petition  and 
the  petitioner  recovered  In  the  District  0>urt 
The  question  is  whether  the  petition  discloses 
facts  upon  which  it  can  be  said  that  the 
goods  were  not  "removed  for  sale"  within  the 
meaning  of  section  6,  which  levies  the  tax  up- 
on the  things  mentioned  In  Schedule  B  "man- 
ufactured, sold,  or  removed  for  sale.** 

[1]  The  petitioner  manufactures  chewing 
gum,  one  of  the  articles  mentioned  in  Sched- 
ule B,  and  when  the  product  is  prepared 
transports  it  from  the  place  of  preparation, 
in  the  language  of  the  petitioner  "to  one  of 
its  other  factories  or  warehouses,  as  the 
Ertate  of  the  stoclc  therein,  or  the  condition 
of  the  trade,  may  demand."  The  goods  con- 
cerned "had  been  removed  from  the  factory 
at  which  they  were  manufactured  and  pre- 
pared for  sale,  to  other  factories  or  ware- 
houses of  petitioner  in  other  parts  of  the 
United  States,  as  hereinbefore  set  forth." 
They  had  upon  them  uncancelled  revenue 
stamps,  but  belonged  to  the  petitioner  and 
were  subject  to  no  contract  of  sale  on  Sep- 
tember 9,  1916,  when  the  above  mentioned 
Act  of  September  8,  1916,  went  into  effect 

♦providing  for  the  redemption  of  stamps,  as 
we  have  said.  The  petitioner  sells  only  to 
wholesale  dealers,  never  at  retail.     By  its 
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own  statement  It  must  be  taken  to  have  re- 
moved the  goods  for  the  purposes  of  sale  to 
such  places  as  seemed  most  likely  to  offer  a 
market,  although  no  sale  had  taken  place. 
It  is  said  that  upon  the  language  of  the  peti- 
tion the  greater  part  of  the  goods  may  hare 
been  sent  to  other  factories.  But  it  is  for 
the  petitioner  to  state  a  case  and  so  far  as 
appears,  and  probably  in  fact,  aU  the  remov- 
als had  the  same  end  in  view. 

[2]  We  may  assume  without  deciding  that 
the  tax  is  levied  in  respect  of  the  sale  rather 
than  of  the  manufacture  of  goods,  but  that 
throws  little  light  upon  the  question  of  the 
predfipe  moment  when  it  falls  due.  The 
words  "sold  or  removed  for  sale"  clearly 
mean  that  it  fall8  due  in  some  cases  before  a 
sale  is  complete.  No  one  we  presume  would 
doubt  that  if  the  goods  were  removed  for  the 
purpose  of  satisfying  an  outstanding  contract 
for  a  certain  amount  of  chewing  gum,  the 
tax  would  be  due  at  the  moment  of  the  re- 
moval although  the  goods  were  not  yet  ap- 
propriated to  the  contract  in  any  binding 
way.  It  seems  to  us  hardly  more  doubful 
that  the  same  would  be  true  if  goods  were 
removed  by  a  manufacturer  to  put  into  the 
window  of  a  retail  shop  kept  by  it  on  the  oth- 
er side  of  the  street  If  we  are  right  these 
examples  show  that  removal  for  the  purpose 
of  forwarding  a  sale  is  a  removal  for  sale 
within  the  meaning  of  the  Act  But  on  the 
face  of  the  petition  that  was  the  object  of 
the  transfer  of  these  goods  to  other  parts  of 
the  United  States. 

[8]  Notwithstanding  the  assumption  that 
the  tax  is  levied  In  respect  of  sale  rather 
than  of  manufacture  we  agree  with  the  Gov- 
ernment that  the  statute  contemplates  a  pay- 
ment by  the  manufacturer.  This  is  shown 
by  sections  17-19.  By  section  20  every  man- 
ufiacturer  of  any  article  provided  for  in 
Schedule  B  is  required  to  file  a  monthly  dec- 
laration that  no  such  article  has  been  "re- 

moved  •  ♦  ♦  from  *the  premises  of  such 
manufacturer  •  ♦  •  other  than  such  as 
have  been  duly  taken  account  of  and  charged 
with  the  stamp  tax,"  under  a  penalty  for  neg- 
lect. This  seems  to  us  to  confirm  the  conclu- 
sion that  we  already  have  indicated.  If  the 
petitioner  should  send  a  mass  of  chewing  gum 
from  its  factory  in  New  Jersey  or  New  York 
to  a  more  promising  market  in  another  State 
it  does  not  appear  to  us  that  it  could  escape 
the  obligation  of  section  20  by  showing  that 
although  the  gum  unquestionably  had  left 
the  premises  of  the  manufacturer  It  was  des- 
tined to  another  warehouse  that  the  petition- 
er also  owned.  That  does  not  seem  to  us  the 
natural  or  the  rational  meaning  of  the  words 
used.  It  is  said  that  the  construction  of  a 
similar  Act  of  June  13,  1808,  c.  448,  30  Stat 
448-463,  was  the  same  while  that  was  in 
force,  and  that  presumably   the  later   Act 


adopted  the  construction.  The  argument  is 
another  confirmation  of  the  view  that  we 
adopt 

The  tax  is  four  cents  upon  packages  of  not 
more  than  $1  of  actual  retail  value,  with  4 
cents  for  each  additional  dollar,  but  this 
rough  reference  to  retail  price  is  far  from 
implying  that  the  package  must  have  been 
sold  in  order  to  fix  the  tax.  It  appears  to 
us  entirely  natural  that  Congress  should 
look  to  the  original  place  of  manufacture  as 
the  place  for  the  identification  of  the  taxable 
goods  and  to  the  moment  of  leaving  it,  except 
in  exceptional  cases,  as  the  time  for  the  at- 
taching of  the  tax.  It  seems  to  us  to  have 
done  so  in  sufilciently  unmistakable  terms. 

Judgment  reversed. 


(256  U.  8.  540) 

YAZOO  &  M.  V.  R.  CO.  et  al.  v.  NICHOLS 

&  CO. 

(Argued  April  22, 1021.    Decided  June  1, 1921.) 

No.  216. 

Carriers  ^=»l  1 3— Provision  of  uniform  bill  of 
lading  as  to  when  property  shall  be  at  owner's 
risk  held  Inapptloabie  to  certain  sidings  at 
station  whore  there  Is  an  agent. 

The  uniform  bill  of  lading  approved  by  the 
Interstate  Commerce  Commission,  providing 
that  property  destined  to,  or  talcen  from,  a  sta- 
tion at  which  there  is  no  regularly  appointed 
agent  shall  be  at  the  owner's  risk  after  unload- 
ed or  until  loaded,  and  when  received  or  deliv- 
ered on  private  or  other  sidings  shall  be  at 
owner's  risk  until  the  cars  are  attached  to  and 
after  they  are  detached  from  trains,  does  not 
apply  to  loaded  cars  on  a  public  or  semipublic 
siding,  or  one  privately  used,  but  owned  by  the 
railroad,  at  a  station  at  which  there  is  an  agent, 
and  they  are  not  at  the  risk  of  the  shipper 
where  a  bill  of  lading  has  been  issued. 

On  Writ  of  Certiomri  to  the  Supreme 
Court  of  the  State  of  Mississippi. 

Action  by  Nichols  &  Co.  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company.  A 
judgment  for  plaintiff  was  affirmed  by  the 
Supreme  Court  of  Mississippi  (120  Miss.  690, 
83  South.  5),  and  defendant  and  the  United 
States  Fidelity  &  Guaranty  Company  bring 
certiorari.    Affirmed. 

Mr.  Charles  N.  Burch,  of  Memphis,  Tenn., 
for  petitioners. 

•S43 

♦Messrs.  J.  W.  Cutrer,  of  Clarksdnle,  Miss., 
and  Frederick  S.  Tyler,  of  Washington,  D. 
C,  for  respondent 

Mr.  JUSTICE  BRANDEIS  delivered  the 
opinion  of  the  Court 

In  November,  1917  the  Yazoo  &  Mississippi 
Railroad  Company  issued  to  Nichols  &  Co. 
a  bill  of  lading  for  31  bales  of  cotton  which 
had  been  loaded  Into  a  box  car  at  Alligator, 


^=9 For  other  cases  see  same  topic  and  KB Y-N UMBER  in  all  Key-Numbered  Digests  and  Indezee 


550 


41  SUPREME  COURT  REPORTER 


(Oct.  Term. 


Kiss.,  for  shipment  to  Memphis,  Tenn.  Be- 
fore the  loaded  car  had  been  attached  to  any 
train  or  engine  It  was  destroyed  by  fire.  The 
shipper  sued  In  a  state  court  of  Mississippi 
to  recover  the  value  of  the  cotton.  The  car- 
rier contended  that  by  the  terms  of  the  bill 
of  lading  It  was  relieved  from  liability.  The 
provision  relied  upon  was  the  second  clause 
of  the  last  paragraph  of  section  5  of  the  Uni- 
form Bill  of  Lading,  approved  by  the  Inter- 
state Commerce  Commission  June  27,  1008, 
and  duly  filed  and  published  as  part  of  the 
railroad's  tariff.  The  paragraph  referred  to 
is  this: 


Ml 


'Property  destined  to  or  taken  from  a  sta- 
tion, wharf,  or  landing  at  which  there  Is  no 
regularly  appointed  agent,  shall  be  entirely  at 
risk  of  owner  after  unloaded  from  cars  or 
vessels  or  until  loaded  into  cars  or  vessels  and 
when  received  or  delivered  on  private  or  other 
sidings,  wharves  or  landings  shall  be  at  owners' 
risk  until  the  cars  are  attached  to  and  after 
they  are  detached  from  trains.*' 

The  shippers  Insisted  that  the  provision 
did  not  apply,  because  at  Alligator  there  was 
a  regularly  appointed  agent,  and  that  the 
second  clause  of  the  paragraph,  like  the  first, 
was  applicable  only  to  stations  where  there 
was  none.    The  shippers  also  contended,  on 
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the  following  facts  which  *were  undisputed, 
that  the  place  where  the  car  was  received 
was,  In  effect,  a  part  of  the  carrier's  termi- 
nal, and  not  a  "private  or  other"  siding  with- 
in the  meaning  of  the  above  provision. 

The  cotton  had  been  loaded  from  the  plat- 
form of  a  gin  located  at  the  blind  end  of  a 
spur  which  leads  from  the  main  line  at  a 
point  near  the  depot.  The  spur,  which  Is 
1,000  feet  long,  had  been  built  by  the  rail- 
road many  years  before  at  its  own  expense. 
About  half  of  It  is  on  the  railroad  right  of 
way,  and  runs  parallel  to  the  main  line ;  the 
rest  Is  on  private  land.  Under  the  contract 
for  building  the  spur  the  landowner  fur- 
nished free  the  right  of  way  over  his  own 
land;  but  the)  railroad  was  to  have  full 
control  over  the  spur,  and  reserved  the  right 
to  abandon  It  at  any  time  and  remove  the 
track  material.  The  spur  was  used  gener- 
ally by  the  public  for  loading  and  unloading 
carload  freight  The  only  track  scale  at 
Alligator  was  on  it — as  was  also  another  gin. 

Each  party  requested  a  directed  verdict. 
A  verdict  was  directed  for  the  shippers. 
The  Judgment  entered  thereon  was  affirmed 
by  the  Supreme  Court  of  Mississippi  on  the 
ground  that  the  clause  In  question  applies 
only  to  stations  at  which  there  is  no  regular- 
ly appointed  agent.  120  Miss.  690,  83  South. 
5.  In  the  appellate  courts  of  the  states  In 
which  the  question  had  arisen  the  decisions 
were  conflicting.^    For  this  reason  a  writ  of 


iTbe  clause  was  held  not  applicable  in  McClure 
T.  Norfolk  &  Western  Ry.  Co.,  83  W.  Va.  473,  98  S. 
B.  614;  Jolly  v.  Atchison,  etc,  R.  R.  Ck).,  21  Cal. 
App.  868,  131  Pac  1067.    It  was  applied  under  difler- 


certlorarl  was  granted.  251  U.  S.  550,  40 
Sup.  Ct  219,  64  L.  Ed.  409.    The  only  ques- 
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tlon  requiring  decision  here  *is  whether  the 
court  below  gave  the  correct  construction  to 
the  clause.    In  our  opinion  It  did. 

Whether  goods  destroyed,  lost  or  damaged 
while  at  a  railroad  station  were  then  in  the 
possession  of  the  carrier  as  such,  so  as  to 
subject  it  to  liability  in  the  absence  of  neg- 
ligence, had,  before  the  adoption  of  the  Uni- 
form Bill  of  Lading,  been  the  subject  of 
much  litigation.  At  stations  where  there  Is 
a  regularly  appointed  agent  the  field  for  con- 
troversy could  be  narrowed  by  letting  the 
execution  of  a  bill  of  lading  or  receipt  evi- 
dence delivery  to  and  acceptance  by  the  car- 
rier; and  by  letting  delivery  of  goods  to 
the  consignee  be  evidenced  by  surrender  of 
the  bill  or  execution  of  a  consignee's  receipt 
But  at  nonagency  stations  this  course  is 
often  not  feasible.  There  the  field  for  con- 
troversy as  to  the  facts  was  particularly  in- 
viting and  the  reasons  persuasive  for  limit- 
ing the  carrier's  liability.  Local  freight 
trains  are  often  late.  Shippers  or  ccmsignees 
cannot  be  expected  to  attend  on  their  ar- 
rival. Less  than  carload  freight  awaiting 
shipment  must  ordinarily  be  left  on  the  station 
platform  to  be  picked  up  by  the  passing  train 
and  lots  arriving  must  be  dropped  on  the  plat- 
form to  be  called  for  by  the  consignee.  At 
such  stations  the  situation  in  respect  to  car- 
load freight  is  not  materially  different.  And 
this  is  true  whether  the  car  be  loaded  for 
shipment  on  the  public  siding  or  on  a  neigh- 
boring private  siding,  and  whether  the  arriv- 
ing loaded  car  be  shunted  onto  a  public  sid- 
ing or  a  private  siding.  There  carload,  as 
well  as  less  than  carload,  freight,  whether  out- 
going or  incoming,  must  ordinarily  be  left 
unguarded  for  an  appreciable  time.  It  is 
not  unreasonable  that  shippers  at  such  sta- 
tions should  bear  the  risks  naturally  attend- 
ant upon  the  use.  The  reason  why  an  agent 
is  not  appointed  is  that  the  trafilc  to  and 
from  the  station  would  not  Justify  the  ex- 
pense. The  station  is  established  for  the 
convenience  of  shippers  customarily  using  it 
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And  the  paragraph  here  in  question  ^was  ap- 
parently designed  to  shift  the  risk  from  the 
carrier  to  shipper  or  consignee  of  both  classes 
of  freight.  It  does  so  in  the  case  of  less  than 
carload  freight  by  having  the  carrier's  liabil- 
ity begin  when  the  goods  are  put  on  board 
cars  and  end  when  they  are  taken  off.  It 
does  so  in  the  case  of  carload  freight  by 
limiting  liability  to  the  time  when  the  car  is 

ent  facts  in  Chickasaw  Cooperage  Co.  ▼.  Yazoo  4 
Mississippi  Valley  R.  R.  Co.,  141  Ark.  71.  215  S. 
W.  897 ;  Standard  Combed  Thread  Co.  v.  Pennsyl- 
vania R.  R.  Co..  88  N.  J.  Law.  257.  95  AU.  1002.  U 
R.  A.  1916C.  606:  Bers  y.  Erie  R.  R.  Co..  225  N. 
Y.  643,  122  N.  B.  456:  Id..  176  App.  DIt.  241.  163  N. 
Y.  Supp.  114;  Siebert  v.  Erie  R.  R.  Co.  (Sup.)  IS 
N.  Y.  Supp.  111.  See.  also,  Blanch!  &  Sons  t.  Mont- 
pell  er  &  Wells  River  R.  R.  Co..  92  Vt.  319.  104  AtL 
144;  Bainbridge  Grocery  Co.  v.  Atlantic  Coast  Line 
Ry.  Co.,  8  Ga.  App.  677,  70  S.  E.  lU. 
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attached  to  or  detached  from  the  train.  But, 
at  a  station  where  there  la  a  regularly  ap- 
pointed agent  it  would  be  obviously  unrea- 
sonable to  place  upon  the  shipper,  after  a 
blU  of  lading  has  issued,  the  risks  attendant 
upon  the  loaded  car  remaining  on  the  public 
siding  because  it  has  not  yet  been  conyenlent 
for  the  carrier  to  start  it  on  Its  journey. 
It  would  likewise  be  unreasonable  to  place 
upon  the  consignee  at  such  a  station  the 
risk  attendant  upon  the  arriylng  car's  re- 
maining on  the  siding  before  there  has  been 
notice  to  the  consignee  of  arrival  and  an 
opportunity  to  accept  delivery.  The  situa- 
tion there  would  be  practically  the  same 
whether  the  loaded  cars  were  left  standing 
on  a  public  siding  or  on  a  siding  to  a  private 
industry  on  the  railroad's  right  of  way,  as  in 
Swift  &  Co.  V.  Hocking  Valley  Railway  Co., 
243  U.  S.  281.  37  Sup.  Ct.  287,  61  L.  Ed.  722, 
L.  R.  A.  1917E,  1196,  Ann.  Cas.  1918A,  955, 
or  on  a  siding,  partly  on  the  railroad's  right 
of  way  and  partly  on  private  lands  as  in  Chi- 
cago &  North  Western  Railway  v.  Ochs,  249 
U.  S.  416,  39  Sup.  Ct.  343,  63  L.  Ed.  679, 
and  Lake  Erie  &  Western  Railroad  Co.  v. 
Public  Utilities  Commission,  249  U.  S.  422, 
39  Sup.  Ct.  345,  63  L.  Ed.  684,  when  the 
siding  is,  either  by  state  law  or  by  agree- 
ment and  in  fact,  a  part  of  the  carrier's  ter- 
minal system. 

If  we  approach  the  construction  of  the 
second  dause  of  the  last  paragraph  of  sec- 
tion 5  of  the  Uniform  Bill  of  Lading  in  the 
light  of  this  practical  situation  all  doubt  as 
to  its  meaning  must  vanish.  It  could  not 
have  been  intended  that  at  stations  where 
there  are  regularly  appointed  agents  out- 
going loaded  cars  for  which  bills  of  lading 
have  issued  and  which  are  left  standing  on  a 
siding  solely  to  await  the  carrier's  conven- 
ience are  to  be  at  the  risk  of  the  shipper. 
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And  this  is  true  whether  the  siding  ^be  a 
strictly  public  one,  or  a  semipubllc  one  as  In 
the  Ochs  and  Lake  Erie  and  Western  Cases, 
supra,  and  the  case  at  bar;  or  whether  It  be 
a  siding  privately  used  but  owned  by  the 
railroad  as  in  the  Swift  Case,  supra;  and 
in  such  cases  the  fact  that  the  spur  extends 
over  land  not  part  of  the  carrier's  right  of 
way  is  immaterial.  The  construction  con- 
tended for  by  the  railroad,  even  if  not  ap- 
plied to  team  tracks  in  the  freight  yards  of 
a  great  dty,  would  place  all  loaded  cars  ar- 
riving elsewhere  at  the  owner's  risk  from 
the  moment  they  were  detached  from  a  train, 
although  the  consignee  had  not  even  been 
notified  of  their  arrival. 

It  is  clear  that  the  Immunity  conferred  by 
the  last  paragraph  of  section  5  does  not 
apply  to  loaded  cars  on  the  spur  here  in- 
volved. Whether  the  same  rule  should  apply 
to  cars  on  strictly  private  industry  trades 
effectively  separated  from  the  terminal  and 
exclusively  under  private  control,  like  the 


Industry  tracks  Involved  in  Bers  v.  Erie  R. 
R.  Co.,  225  N.  Y.  543,  122  N.  B.  456,  we  have 
no  occasion  to  determine, 
Afilrmed. 
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UNITED  STATES  v.  YUGINOVICH  et  ai. 

(Argued  March  10,  1921.    Dedded  June  1, 

1921.) 

No.  523. 

I.  Courts  <d=»385(iy2)  — Constmctlofl  or  suffl- 
clency  of  indictment  not  considered  on  writ 
of  error  under  Criminal  Appeals  Act. 

On  writ  of  error  by  the  United  States  under 
the  Criminal  Appeals  Act  (Comp.  St.  $  1704), 
the  construction  or  sufficiency  of  the  indict- 
ment, which  was  quashed,  will  not  be  consider- 
ed; but  the  meaning  placed  on  the  indictment 
by  the  court  below  will  be  adopted  for  the  pur- 
pose of  construing  the  statute. 


2.  Statutes  «=>l59^Later  statute  repeals  ear- 
lier, with  which  it  is  dearly  Inconsistent 

Though  repeals  by  implication  are  not  fa- 
vored, a  later  statute  repeals  a  former  one, 
when  dearly  inconsistent  with  the  earlier  en- 
actment. 

3.  Statutes  ^s>  1 65  — Penal  statute  Is  repealed 
by  later  statute  fixing  less  penalty  for  same 
act. 

A  later  penal  statute  repeals  former  ones, 
where  it  practically  covers  the  same  acts  and 
fixes  a  less  penalty. 


4.  intoxicating  liquors  ^=»l 32— Repealing  sec- 
tion of  Prohibition  Act  must  be  construed 
with  prohibition  amendment  and  purpose  of 
act. 

Under  National  Prohibition  Act,  |  35,  re- 
pealing prior  acts  only  to  the  extent  of  their 
inconsistency  with  that  act,  the  last  clause,  that 
the  act  shaU  not  relieve  any  person  from  any 
liability  incurred  under  existing  laws,  must  be 
interpreted  in  view  of  the  constitutional  pro- 
vision contained  in  the  Eighteenth  Amendment 
and  the  provisions  of  the  Volstead  Act  intend- 
ed to  make  that  amendment  effective. 

5.  internal  revenue  ^=9*2— National  Prohibition 
Act  repeals  statute  punishing  distiller  fo^  de- 
frauding government  of  revenue. 

National  Prohibition  Act,  which  was  intend- 
ed to  prevent  the  distilling  of  spirits  for  bev- 
erage purposes,  and  which  impose  on  any  per- 
son violating  the  act  a  penalty  of  fine  and 
imprisonment,  and  also  double  the  tax  thereto- 
fore imposed  by  existing  laws  with  an  addition- 
al specific  penalty,  manifests  an  intention  to 
prescribe  the  full  penalty  for  unlawful  dis- 
tilling, and  repealed  Rev.  St.  |  3257  (Comp. 
St.  I  5993),  malcmg  it  an  offense  to  defraud 
the  United  States  of  a  tax  on  spirits  by  one 
carrying  on  the  business  of  a  distillery,  in  so 
far  as  it  relates  to  distilling  for  beverage  pur- 
poses, notwithstanding  the  provision  of  sec- 
tion 35  of  the  Prohibition  Act  that  the  act 
does  not  relieve  any  person  from  liability,  dvil 
or  criminal,  incurred  under  existing  laws. 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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6.  Internal  rovenae  «=>2— National  Prohibition 
Aot  repoala  rovenue  statute  relating  to  dis- 
tilleries. 

The  National  Prohibition  Act  impliedly  re- 
peals Rev.  St  I  3279  (Comp.  St.  §  €019),  re- 
quiring a  sign  to  be  posted  on  a  regiRtored  dis- 
tillery, section  3281  (Comp.  St.  S  6021),  requir- 
ing a  distiller  to  give  bond,  and  section  3282 
(Comp.  St.  §  6022),  making  it  penal  to  make  a 
mash  in  any  building  other  than  an  authorized 
distillery,  in  so  far  as  those  sections  applied 
to  the  distilling  of  spirits  for  beverage  purposes. 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon. 

Boze  Yuglnovich  and  another  were  indicted 
for  unlawfully  engaging  in  the  business  of 
distillers  within  the  intent  and  meaning  of 
the  internal  revenue  laws.  From  an  order 
sustaining  motion  to  quash  the  Indictment 
and  demurrer  thereto  (266  Fed.  746)  the  Unit- 
ed States  brings  error.    AfiQrmed. 
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^Assistant  Attorney  General  Adams  for  the 
United  States. 
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•Mr.  Ransom  H.  GiUett  of  Albany,  N.  Y., 
for  defendants  in  error. 

•467 

^Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

This  case  is  here  under  the  Criminal  Ap- 
peals Act  34  Stat  1246  (Comp.  St  S  1704). 
The  indictment  is  in  four  counts. 
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*The  first  count  based  on  section  32S7  of  the 
U.  S.  Rev.  Stats.  (Comp.  Stats.  |  5993),  charg- 
es the  defendants  with  unlawfully  engaging 
in  the  business  of  distillers  within  the  intent 
and  meaning  of  the  internal  revenue  laws  of 
the  United  States,  and  that  in  fact  they  did 
distill  spirits  subject  to  the  internal  revenue 
tax  imposed  by  the  laws  of  the  United  States, 
and  did  defraud  and  attempt  to  defraud  the 
United  States  of  the  tax  on  said  spirits.  The 
second  count  based  on  section  3279  of  the 
U.  S.  Rev.  Stats.  (Comp.  Stat.  §  6019),  charg- 
es that  the  defendants  failed  to  keep  on  the 
distillery,  conducted  by  them,  any  sign  ex- 
hibiting the  name  or  firm  of  the  distiller, 
with  the  words  "Registered  Distillery,"  as 
required  by  statute.  The  third  count,  based 
on  section  3281  of  the  U.  S.  Rev.  Stats.  (Comp. 
Stats.  I  6021),  charges  the  defendants  with 
carrying  on  the  business  of  distilling  within 
the  intent  and  meaning  of  the  revenue  laws 
of  the  United  States  without  giving  the  bond 
required  by  law.  The  fourth  count,  based  on 
section  3282  of  the  U.  S.  Rev.  Stats,  (section 
6022,  Comp.  Stats.),  charges  the  defendants 
with  unlawfully  making  a  mash,  fit  for  dis- 
tillation, in  a  building  not  a  distillery  duly 
authorized  by  law. 

The  defendants  interposed  a  motion  to 
quash  the  indictment  upon  the  grounds  that 
the  acts  of  Congress  under  which  the  same 
was  found  were  repealed  before  the  finding 
of  the  indictment,  and  that  the  acts  charged 


to  have  been  committed  by  them  were  after 
the  date  upon  which  the  Eighteenth  Amend- 
ment to  the  federal  Constitution  and  the  Vol- 
stead Act  (41  Stat  305)  became  effective. 
Defendants  also  filed  a  demurrer  to  the  In- 
dictment on  practically  the  same  grounds. 
The  motion  to  quash  and  the  demurrer  were 
sustained  by  the  District  Court  266  Fed. 
746. 

The  sections  of  the  Revised  Statutes  may 
be  summarized  as  follows:  Section  3257 
makes  it  an  offense  to  defraud  or  attempt 
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to  defraud  the  United  States  of  a  tax  ♦upon 
spirits  distilled  by  one  carrying  on  the  busi- 
ness of  a  distillery,  provides  for  forfeiting 
the  distillery  and  the  distilling-apparatus  and 
all  spirits  found  in  the  distillery  or  on  the 
distillery  premises,  and  subjects  the  offender 
to  a  fine  of  not  less  than  $500  or  more  than 
$5,000,  and  imprisonment  of  not  less  than  six 
months  or  more  than  three  years.  Section 
3279  requires  distillers  to  exhibit  on  the  out- 
side of  their  place  of  business  a  sign  with 
the  words  "Registered  Distillery."  A  viola- 
tion of  this  section  subjects  the  offender  to  a 
fine  of  $500.  Section  3281  makes  it  an  offense 
to  carry  on  the  business  of  a  distiller  without 
having  given  bond.  For  such  offense  the 
penalty  is  a  fine  from  $1,000  to  $5,000  and  Im- 
prisonment not  less  than  six  months  or  more 
than  three  years.  Section  32S2  makes  it 
penal  to  make  or  ];)ermit  mash  to  be  made  in 
any  building  other  than  a  distillery  author- 
ized by  law.  A  violation  of  this  section  sub- 
jects the  offender  to  a  fine  of  not  less  than 
$300  or  more  than  $5,000,  and  imprisonment 
of  not  less  than  six  months  or  more  than 
two  years. 

These  statutes  have  long  been  part  of  the 
federal  internal  revenue  legislation,  and  were 
passed  under  the  authority  of  the  taxing 
power  conferred  upon  Congress  by  the  Con- 
stitution of  the  United  States.  At  the  time 
of  their  enactment  it  was  legal,  so  far  as  the 
federal  government  was  concerned,  to  manu- 
facture and  sell  ardent  spirits  for  beverage 
purposes.  The  government  derived  large  rev- 
enue from  taxing  the  business,  which  it 
sought  to  realize  and  protect  by  the  system 
of  laws  of  which  the  sections  in  question 
were  a  part.  This  policy  was  radically 
changed  by  the  adoption  of  the  Eighteenth 
Amendment  to  the  federal  Constitution,  and 
the  enactment  of  legislation  to  make  the 
amendment  effective.  The  Eighteenth 
Amendment  in  comprehensive  and  clear  lan- 
guage prohibits  the  manufacture  or  sale  of 
Intoxicating  liquors   in    the   United    States 
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for  ♦beverage  purposes,  and  confiers  upon  Con- 
gress the  power  to  enforce  the  amendment  by 
appropriate  legislation.  To  this  end,  Con- 
gress passed  a  national  prohibition  law 
known  as  the  Volstead  Act  41  Stat  305>. 
It  is  a  comprehensive  statute  intended  to  pre- 
vent the  manufacture  and  sale  of  intoxicat- 
ing liquors  for  beverage  purposes. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digesta  and  Indexes 
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Before  taking  up  the  sections  of  the  Re- 
Tised  Statutes,  some  provisions  of  the  Vol- 
stead Act  may  be  appropriately  referred  to. 
Section  8  provides  that  after  the  Eighteenth 
Amendment  to  the  Constitntion  of  the  Unit- 
ed States  goes  into  effect  it  shall  be  illegal  to 
manufacture,  sell,  barter,  transport.  Import, 
export,  deliver,  furnish  or  possess  any  intox- 
icating liquor  except  as  authorized  in  the 
act  Liquor  for  nonbeverage  purposes  and 
wine  for  sacramental  purposes  may  be 
manufactured,  purchased,  sold,  bartered, 
transported,  imported,  exported,  delivered, 
furnished  and  possessed  but  only  as  in  the 
act  provided,  and  the  Conmiissioner  of  In- 
ternal Revenue  may  issue  permits  therefor. 
The  act  contains  many  provisions  to  make 
effective  the  purposes  declared  in  section  3. 
Section  25,  tit  2,  makes  it  unlawful  to  have 
or  possess  any  liquor  or  property  designed 
for  the  manufacture  of  liquor  intended  for 
use  in  violation  of  the  act  or  which  has  been 
so  used,  and  provides  that  no  property  rights 
shall  exist  in  any  such  liquor  or  property. 
The  same  section  provides  for  the  issue  of 
search  warrants,  and  if  it  is  found  that  any 
liquor  or  property  be  unlawfully  held  or  pos- 
sessed, or  had  been  unlawfully  used,  the  Uq- 
uor  and  all  property  designed  for  the  un- 
lawful manufacture  of  liquor  shall  be  de- 
stroyed, unless  the  court  otherwise  orders. 
Section  29  provides  that  any  person  who 
manufactures  or  sells  liquor  in  violation  of 
title  2  of  the  act  shall  for  a  first  offense  be 
fined  not  less  than  $1,000,  or  be  imprisoned 
not  exceeding  six  months,  and  for  a  second 

or  subsequent  offense  shall  be  fined  *not  less 
than  1200  or  more  than  $2,000  and  be  im- 
prisoned for  not  less  than  one  month  nor 
more  than  five  years. 

In  title  8  elaborate  provision  is  made  for 
the  production  of  alcohol  in  industrial  alco- 
hol plants.  It  provides  for  the  taxation  of 
8n<^  alcohol,  and  excepts  industrial  alcohol 
plants  and  bonded  warehouses  for  the  stor- 
age and  distribution  of  industrial  alcohol 
from  certain  sections  of  the  Revised  Statutes. 

[1]  It  is  well  settled  that  in  cases  of  this 
character  the  construction  or  sufliciency  of 
the  indictment  is  not  brought  before  us. 
United  States  v,  Keitel,  211  U.  S.  370,  29  Sup. 
Ct.  123,  53  L.  Ed.  230;  United  States  v.  Ste- 
venson, 215  U.  S.  190,  30  Sup.  Ct  35,  54  L. 
Ed.  153.  For  the  purpose  of  interpreting  the 
statute  we  adopt  the  meaning  placed  upon 
the  Indictment  by  the  court  below.  United 
States  V.  Colgate  &  Co.,  250  U.  S.  300,  39  Sup. 
Ct  465,  63  L.  Ed.  992,  7  A.  L.  R.  443.  As 
that  court  evidently  construed  the  statutes 
upon  the  assumption  that  the  charges  had 
relation  to  intoxicating  liquors  intended  for 
beverage  purposes,  we  shall  follow  that  view 
of  the  indictment  in  determining  whether  the 
former  statutes  are  still  in  force. 

Section  35  (in  the  margin)  i  in  its  first  sen- 
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tence  repeals  ^all  prior  acts  to  the  extent  of 
their  inconsistency  with  the  National  Prohi- 
bition Act,  to  that  extent  and  no  more,  and 
provides  that  no  revenue  stamps,  or  tax  re- 
ceipts, shall  be  issued  in  advance  for  the  il- 
legal manufacture  or  sale  of  intoxicating 
liquors,  and  that  upon  evidence  of  such  ille- 
gal manufacture  or  sale  the  tax  shall  be  as- 
sessed in  double  the  amount  now  provided  by 
law,  with  an  additional  penalty  of  1500  as  to 
retail  dealers  and  $1,000  as  to  manufactur- 
ers, and  that  the  payment  of  such  tax  or  pen- 
alty shall  not  give  the  right  to  engage  in  the 
manufacture  or  sale  of  such  liquors,  or  re* 
lieve  any  one  from  criminal  liability. 

That  Congress  may  under  the  broad  an* 
thority  of  the  taxing  power  tax  intoxicating 
liquors  notwithstanding  their  production  is 
prohibited  and  punished  we  have  no  question. 
The  fact  that  the  statute  in  this  aspect  had 
a  moral  end  in  view  as  well  as  the  raising  of 
revenue,  presents  no  valid  constitutional  ob- 
jection to  its  enactment  License  Tax  Cases, 
5  Wall.  462,  471,  18  L.  Ed.  497;  In  re  Kol- 
lock.  165  U.  S.  526,  536,  17  Sup.  Ct.  444,  41 
L.  Ed.  813:  United  States  v.  Jin  Fuey  Moy, 
241  U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061, 
Ann.  Cas.  1917D,  854 ;  United  States  v.  Dore- 
mus,  249  U.  S.  86,  39  Sup.  Ct.  283,  63  L.  Ed« 
613.  The  question  remains  concerning  the  ap- 
plicability of  section  3257,  involving  the  right 
to  punish  for  attempting  to  defraud  the  Unit- 
ed States  of  a  tax,  did  Congress  intend  to 
punish  such  violation  of  law  by  imposing  the 
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old  penalty  denounced  •in  section  3257  or  as 
provided  in  the  new  and  special  provision 
enacted  in  the  Volstead  Act? 


« Sectfon  35:    "All  proylslons  of  law  that  are  in-  _  -^       ^    «« 

•wwirtent  with  thla  act  are  repealed  only  to  the    Saceln  Rouhana^Farhit^D.'  a  OhloJi'aS  FeT^tt. 


extent  of  such  inconsistency  and  the  regulations 
herein  prorlded  for  the  manufacture  or  traffic  In 
Intoxicating  liquor  shall  he  construed  as  In  addi- 
tion to  existing  laws.  This  act  shall  not  relieve 
anyone  from  paving  taxes  or  other  charges  im- 
posed upon  the  manufacture  or  traffic  in  such  liq- 
uor. No  liquor  revenue  stamps  or  tax  receipts  for 
any  illegal  manufacture  or  sale  shall  be  issued  In 
advance,  but  upon  evidence  of  such  Illegal  manu- 
facture or  sale  a  tax  shall  be  assessed  against,  and 
collected  from,  the  person  responsible  for  such  Il- 
legal manufacture  or  sale  in  double  the  amount 
now  provided  by  law,  with  an  additional  penalty 
of  1500  on  retail  dealers  and  |1,000  on  manufactur- 
ers. The  payment  of  such  tax  or  penalty  shall 
give  no  right  ti>  engage  in  the  manufacture  or 
sale  of  such  liquor,  or  relieve  anyone  from  criminal 
liability,  nor  shall  this  act  relieve  any  person  from 
any  liability,  civil  or  criminal,  heretofore  or  here- 
after incurred  under  existing  laws.  The  commis- 
sioner, with  the  approval  of  the  Secretary  of  the 
Treasury,  may  compromise  any  civil  cause  arising 
under  this  title  before  bringing  action  In  court; 
and  with  the  approval  of  the  Attorney  General  he 
may  compromise  any  such  cause  after  action  there- 
on has  been  commenced.** 

This  section  has  given  rise  to  different  construc- 
tions In  the  federal  courts.  In  some  it  has  been  held 
that  the  National  Prohibition  Act  has  repealed  the 
old  revenue  laws.  United  States  v.  Windam  (D  C.) 
264  Fed.  876;  United  States  v.  Puhac  (D.  C  Pa.) 
268  Fed.  392;  United  SUtes  v.  Stafoft  (D.  c'  Mo) 
268  Fed.  417;  Reed  v.  Thurmond  (C.  C.  A,  S  C  ) 
C.  C.  A.  4th  Circuit,  269  Fed.  252.  Contra  United 
SUtes  V.  Sohm  (D.  C.)  265  Fed.  910;  United  SUtes 
V.  Turner  (D.   C.)   266  Fed.  249;   United   States  v. 
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It  is  the  contention  of  the  government  that 
section  85  saves  the  right  to  prosecute  as  to 
taxes,  as  well  as  the  acts  charged  as  violative 
of  the  other  sections  of  the  Revised  Statutes, 
because  of  the  phrase  with  which  the  sec- 
tion concludes: 

"  •  •  •  Nor  shall  this  act  relieve  any  per- 
son from  any  liability,  civil  or  criminal,  here- 
tofore or  hereafter  incurred  under  existing 
laws." 

[2-4]  It  is,  of  course,  settled  that  repeals 
by  implication  are  not  favored.  It  is  equally 
well  settled  that  a  later  statute  repeals  for^ 
mer  ones  when  clearly  inconsistent  with  the 
earlier  enactments.  United  States  v.  Tynen, 
U  WaU.  88,  20  L.  Ed.  163.  In  construing  pe- 
nal statutes,  it  is  the  rule  that  later  enact- 
ments repeal  former  ones  practically  covering 
the  same  acts,  but  fixing  a  lesser  penalty.  The 
concluding  phrase  of  section  35  by  itself  con- 
sidered is  strongly  indicative  of  an  intention 
to  retain  the  old  laws.  But  this  section  must 
be  interpreted  in  view  of  the  constitutional 
provision  contained  in  the  Eighteenth  Amend- 
ment and  in  view  of  the  provisions  of  the  Vol- 
stead Act  intended  to  make  that  amendment 
effective. 

[S]  Having  in  mind  these  principles  and 
considering  now  the  first  count  of  the  indict- 
ment charging  an  attempt  to  defraud  and  ac- 
tually defrauding  the  government  of  the  reve- 
nue tax,  we  do  not  believe  that  the  general 
language  used  at  the  close  of  section  35  evi- 
dences the  intention  of  Ck>ngress  to  inflict  for 
such  an  offense  the  punishment  provided  in 
section  3257  with  the  resulting  forfeiture,  fine, 
and  infprisonment,  and  at  the  same  time  to 
authorize  prosecution  and  punishment  under 
section  35  enacting  lesser  and  special  penal- 
ties for  failing  to  pay  such  taxes  by  Imposing 
a  tax  in  double  the  amount  provided  by  law, 
with  an  additional  penalty  of  $500  on  retail- 
ers and  $1,000  on  manufacturers.  Moreover, 
the  concluding  words  of  the  first  paragraph 
of  section  35,  as  to  all  the  offenses  charged, 

must  *be  read  in  the  light  of  established  legal 
principles  governing  the  interpretation  of 
statutes,  and  in  view  of  the  provisions  of  the 
Volstead  Act  itself  making  it  unlawful  to 
possess  intoxicating  liquors  for  beverage  pur- 
poses, or  property  designed  for  the  manufac- 
ture of  such  liquor,  and  providing  for  its  de- 
struction. We  agree  with  the  court  below 
that  while  Congress  manifested  an  intention 
to  tax  liquors  illegally  as  well  as  those  legal- 
ly produced,  which  was  within  its  constitu- 
tional power,  it  did  not  intend  to  preserve  the 
old  penalties  prescribed  in  section  3257  in 
addition  to  the  specific  provision  for  punish- 
ment made  in  the  Volstead  Act. 

[•]  We  have  less  diflSculty  with  the  other 
sections  of  the  prior  revenue  legislation  un- 
der which  the  charges,  already  set  forth,  are 
made.  We  think  it  was  not  intended  to  keep 
on  foot  the  requirement  as  to  displaying  the 


words  "Registered  Distillery"  In  a  place  in- 
tended for  the  production  of  liquor  for  bever- 
age purposes  which  could  no  longer  be  lawful- 
ly conducted;  nor  to  require  a  bond  for  the 
control  of  such  production;  nor  to  penalize 
the  making  of  mash  in  a  distillery  which 
could  not  be  authorized  by  law. 

The  questions  before  us  solely  concern  the 
construction  of  the  statutes  Involved,  under 
an  indictment  pertaining  to  the  productfoo 
of  liquor  for  beverage  purposes,  and  we  think 
they  were  correctly  answered  in  the  opinion, 
of  the  court  below.  It  follows  that  Its  Judg- 
ment is 

Affirmed* 


(2GS  n.  8.  iZl) 
MICHIGAN  CENT.  R.  CO.  v.  MARK  OWEIf 

&  CO. 

(Argued  April  28, 1921.    Decided  June  1,  1921.) 

No.  299. 

1.  Carriers  ^5»53— Bill  of  lading  Is  eontrtcffr 
and  legal  when  not  eontrary  to  law. 

A  bill  of  lading  is  a  contract  between  the 
transportation  company  and  him  who  is  inters 
ested  in  the  shipment,  and  legal  when  withls 
the  policy  and  edicts  of  the  law  regvlating  the 
relation. 

2.  Carriers  ^=s>  1 40— Liability  as  earrler  ee»- 
tlnues  for  48  hours  after  notice,  nsless  oo«ds 
removed  within  that  time. 

Under  the  provision  of  the  unifeiBi  bill  of 
lading  that  property  not  removed  within  48 
hours  after  notice  of  its  arrival  may  be  kept 
in  car,  depot,  or  place  of  delivery,  subject  to 
the  carrier's  responsibility  as  warehoaseman. 
etc.,  the  carrier's  liability  as  carrier  continues 
during  the  48  hours,  unless  the  property  is 
removed  within  that  time,  though  the  car  is 
accepted  by  the  consignee,  the  seals  broken, 
and  unloading  commenced. 

3.  Carriers  ^s>88— Property  not  delivered  by 
giving  notice,  followed  by  acceptance  and 
breaking  of  seals. 

Where  a  car,  on  arrival  at  destination,  was 
placed  on  a  public  delivery  track  and  notice 
given  a  consignee,  who  accepted  the  car,  broke 
the  seals,  and  started  to  unload,  there  was  bs 
delivery  of  property  still  in  the  car,  but  only  a 
right  of  access  given  to  it,  in  order  that  it  might 
be  removed. 

Mr.  Justice  McReynolds  dissenting. 

On  Writ  of  Certiorari  to  the  Suprrane 
Court  of  the  State  of  lUinoia 

Action  by  Mark  Owen  &  Co.  against  the 
Michigan  Central  Railroad  Company.  A 
judgment  of  the  Appellate  Court  of  Illinois, 
reversing  a  judgment  for  defendant  and 
awarding  judgment  for  plaintiif,  was  affirmed 
by  the  Supreme  Court  of  Illinois  (Mark  Owen 
&  Co.  V.  Michigan  Cent  R.  Co.,  291  111.  149. 
125  N.  E.  767),  and  defendant  brings  certio- 
rari.   Affirmed. 
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See,  also.  253  U.  8.  481,  40  Sup.  Ct  488,  64 
U  Ed.  1023. 


^Messrs.  Ralph  M.  Shaw  and  Ftank  H. 
Towner,  both  of  Chicago,  IlL,  for  petitioner. 

Messrs.  William  B.  Moulton  and  Joseph  A. 
Bates,  both  of  Chicago,  111.,  for  respondent 

Mr.  Justice  McKENNA  delivered  the  opin- 
ion of  the  Court 

Action  in  the  municipal  court  of  Chicago 
for  damages  for  loss  on  several  shipments  of 
grapes,  four  car  lots,  shipped  in  sound  and 
merchantable  condition. 

On  receipt  of  the  shipments  bills  of  lading 
were  issued.  The  total  loss  is  alleged  to 
have  been  126  baskets  of  grapes  of  the  value 
of  $23.30.  The  municipal  court  found  against 
plaintifT  (respondent  here,  and  it  will  be  so 
referred  to).  The  Judgment  was  reversed  by 
the  Appellate  Court,  First  District,  of  the 
state,  and  judgment  awarded  respondent 
which  was  afQrmed  by  the  Supreme  Court 

of  ^the  state,  to  whldi  an  appeal  was  granted 
because  the  court  of  appeals  considered  that 
the  case  involved  questions  of  importance  "on 
account  of  principal  and  collateral  interests'* 
which  should  be  passed  upon  by  the  Supreme 
Court 

Our  review  Is  ctmcemed  with  questions  of 
law;  the  facts  are  undisputed.  It  is  stip- 
ulated that  the  cars  were  transported  by  the 
railroad  company  from  their  respective  points 
of  origin  to  Chicago,  arriving  there  at  dif- 
ferent days  and  times  of  the  days.  Upon 
the  arrival  of  each  car  it  was  placed  on  a 
pubUc  delivery  track  of  the  railroad  company 
and  notice  thereof  given.  Reefpondent  ac- 
cepted each  car,  breaking  the  seals  thereof; 
and  it  is  stipulated  that  at  the  time  respond- 
ent started  to  unload,  each  of  the  cars  con- 
tained the  number  of  baskets  and  pounds  of 
grapes  received  for  transportation.  The  loss, 
whatever  there  was,  occurred  after  the  ac^ 
ceptance  of  the  cars  and  their  unloading  had 
commenced,  and  whether  the  railroad  com- 
pany is  liable  therefor,  and  in  what  capacity 
liable — whether  as  carrier,  or  warehouseman, 
or  at  all— is  the  question  in  the  case. 

The  answer  depends  upon  the  construction 
to  be  given  to  the  first  paragraph  of  section 
5  of  the  bill  of  lading.    It  is  as  follows: 

''Property  not  removed  by  the  party  entitled 
to  receive  it,  within  48  hours  exclusive  of  legal 
holidays,  after  notice  of  its  arrival  has  been 
duly  sent  or  given,  may  be  kept  in  car,  depot, 
or  place  of  delivery  of  the  carrier  subject  to  a 
reasonable  charge  for  storage  and  to  carrier's 
responsibility  as  warehouseman  only,  or  may 
be,  at  the  option  of  the  carrier,  removed  to  and 
stored  In  a  public  or  licensed  warehouse  at  the 
cost  of  the  owner,  and  there  held  at  owner's 
risk  and  without  liability  on  the  part  of  the 
carrier  and  subject  to  a  lien  for  all  freight  and 
other  lawful  charges,  including  a  reasonable 
charge  for  storage." 
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^Regarding  the  words  of  the  section  merely, 
fboy  are  dear  plough,  and  present  no  "double 
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sense.''  But  controversies  have  arisen  and 
judicial  judgments  have  divided  upon  them. 
The  point  of  the  controversies  has  been,  and 
is,  as  to  the  relation  of  the  carrier  to  a  ship- 
ment within  48  hours  after  notice  of  its  ar- 
rival has  been  duly  sent  or  given,  and  the 
contentions  upon  the  point  are  in  sharp  an- 
tagonism. That  of  respondent  is  that  the 
railroad  company  during  the  48  hours  is  i-e- 
sponsible  as  a  carrier,  this  relation  not  ter- 
minating until  the  expiration  of  that  time. 
The  contention  of  the  railroad  company  is 
contra,  and  that  it,  the  company,  is  neither 
liable  as  a  carrier  or  warehouseman*  Not  as 
carrier  because  the  shipment  had  been  de- 
livered and  accepted — ^not  as  warehouseman 
because  no  negligence  has  been  proved 
against  it  The  Supreme  Court  decided 
against  the  contentions  of  the  railroad  com- 
pany and  held  it  liable  for  loss  on  all  of  the 
shipments.  As  to  three  of  them  we  may  say 
immediately,  in  disposition  of  them,  respond- 
ent withdraws  any  claim  on  account  of  them, 
and  confines  the  issue  to  one  car  which  was 
undoubtedly  unloaded  within  48  hours  of  the 
notice  of  its  arrival.  There  is  question  of 
the  other  cars. 

The  importance  of  the  issue,  however,  still 
remains,  although  it  is  concerned  with  only 
31  baskets  of  grapes,  of  the  value  of  $8.68, 
and  the  difficulty  of  its  determination  is  in- 
dicated by  the  fact  of  the  diversity  of  judi- 
cial reasoning  upon  a  like  issue  in  other  cas- 
es. And  counsel  have  been  at  pains  to  set 
the  cases  in  opposition  with  approving  or  dia- 
approvlng  comment  of  their  own. 

[1]  The  difTerences  of  the  cases  cannot  be 
reconciled  and  a  review  of  them  for  the  pur- 
pose of  selection  would  manifestly  extend  this 
opinion  to  a  great  length.  Their  outside 
principle  is  simple  enough;  the  bill  of  lad- 
ing is  a  contract  between  the  transportation 
company  and  him  who  is  interested  In  the 
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shipment,  and  legal  when  *within  the  policy 
and  edicts  of  the  law  regulating  that  rela- 
tion, i 

[2]  By  recurring  to  section  5  of  the  bill  of 
lading,  it  will  be  seen  that  It  supposes  a  con- 
tingency and  provides  for  its  occurrence.  It 
supposes  that  property  may  not  be  removed 
when  it  has  reached  destination,  and  is  avail- 
able for  delivery,  and  two  periods  of  time 
are  provided  for.  One  of  48  hours  after  no- 
tice of  the  arrival  of  the  property  has  been 
sent  or  given.    During  this  time  there  is  no 


>  Texas  ft  Pacific  Ry.  COb  r.  Reiss,  188  U.  8.  621, 
28  Sup.  Ct  253.  46  U  Ed.  868;  Kansaa  City  South- 
ern Ry.  Co.  ▼.  Carl,  227  U.  8.  639,  83  Sup.  Ct  891, 
67  L.  Ed.  688;  Q.,  F.  ft  A.  Ry.  Co.  ▼.  Bllsh  MilUng 
Co.,  241  U.  8.  190.  86  Sup.  Ct.  641,  60  U  Ed.  948;  St. 
L.,  I.  M.  ft  8.  R.  Co.  ▼.  SUrbird,  243  U.  8.  692,  87 
8up.  Ct.  462,  61  L.  Ed.  917;  M.,  K.  ft  T.  Ry.  Co. 
y.  Ward,  244  U.  8.  883,  87  Sup.  Ct  617.  61  L.  Bd. 
1218;  8outhem  Ry.  Co.  ▼.  Prescott  240  U.  8.  682, 
86  Sup.  Ct  469,  00  L.  Ed.  836;  Brie  Railroad  Co. 
V.  Shuart  ft  8ona,  260  U.  B.  4i66^  88  Supw  Ot  09, 
63UBd.ll)68. 
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declaration  of  the  relation  of  the  railroad 
company  to  the  proi>erty.  The  other  period 
commences  at  the  expiration  of  the  first  or 
48-hour  period,  during  which  the  provision  is 
that  the  property  is  subject  **t»  carrier's  re- 
sponsibility as  warehouseman  only,"  The 
comparison  has  its  significance  and  must  be 
accounted  for.  Realizing  this,  the  railroad 
company  makes  a  distinction.  Its  contention 
Is  that  where  delivery  has  been  made  of  the 
property  as,  it  insists  was  true,  in  the  case 
at  bar,  the  responsibility  of  the  railroad  com- 
pany as  carrier  immediately  ceases.  If,  how- 
ever, it  is  neither  delivered  nor  removed  with- 
in 48  hours  after  notice  of  its  arrival,  the 
responsibility  of  the  railroad  company  there- 
after is  that  of  "warehouseman  only." 

To  the  distinction  and  the  contention  based 
upon  it,  the  Supreme  Court  of  the  state  an- 
swered that  the  bill  of  lading  provides  for 
property  "not  removed" — ^not  to  property 
"delivered"  or  **not  delivered,"  and  It  must 
be  taken  at  its  word. 

[S]  The  answer  puts  too  much  emphasis 
upon  the  distinction   between  property  re* 
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moved  and  property  delivered.  ♦The  property 
here  was  not  delivered;  access  was  only  giv- 
en to  It  that  it  might  be  removed,  and  48 
hours  were  given  for  the  purpose.  Pending 
that  time  It  was  within  the  custody  of  the 
railroad  company,  the  company  having  the 
same  relation  to  It  that  the  company  acquired 
by  Its  receipt  and  had  during  its  transporta- 
tion. 

The  bill  of  lading  is  definite,  as  we  have 
pointed  out,  In  Its  provisions  and  of  the  time 
at  which  responsibility  of  the  company  shall 
be  that  of  warehouseman,  and  by  necessary 
Implication,  therefore,  until  that  responsibil- 
ity attaches,  that  of  carrier  exists. 

All  the  elements  of  the  case  considered  and 
assigned  their  i)ersuaslve  force,  we  think  the 
judgment  of  the  Supreme  Court  should  be 
and  it  Is 

Affirmed. 

Mr.  Justice  McREYNOLDS  dissenting. 

This  cause  is  important  because  of  what 
had  been  said  concerning  section  5  of  the 
uniform  bill  of  lading  approved  and  recom- 
mended by  the  Interstate  Commerce  Com- 
mission after  much  consideration  and  repeat- 
ed conferences  between  carriers  and  shippers, 
extending  through  four  years. 

In  their  report,  14  Interst.  Com.  Com'n  R. 
(1908)  346,  348,  349,  350,  the  Commission  said: 

"This  proposed  bill  of  lading— for  the  two 
forms  may  be  considered  as  one  in  what  we 
have  further  to  say— is  submitted  for  adoption 
by  the  carriers  and  use  by  the  shipping  public 
with  considerable  confidence.  It  is  not  claimed 
to  be  perfect,  and  experience  may  develop  the 
need  of  further  modifications,  but  it  represents 
the  most  intelligent  and  exhaustive  efforts  of 
those  who  undertook  its  preparation  to  agree 
upon  a  bill  of  lading  which  should  be  reasonably 
satisfactory  to  the  railroads  and  the  public. 
It  iSt  of  course,  more  or  less  a  compromise 
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between  oppos*ing  interests,  because  on  the 
one  hand  it  imposes  obligations  of  an  important 
character  which  carriers  have  not  heretofore 
assumed,  and  on  the  other  retains  exemptions 
to  which  some  shippers  may  object,  and  per- 
haps not  without  substantial  reason.  As  we 
are  advised,  it  is  in  some  respects  less  favorable 
to  the  shipper  than  the  local  laws  or  regula- 
tions of  one  or  more  states,  but  is  more  favora- 
ble to  the  shipper  than  the  local  laws  or  regu- 
lations of  most  of  the  states.  On  the  whole,  it 
is  believed  to  be  the  best  adjustment  which  is 
now  practicable  of  a  controversy  of  long  stand- 
ing which  affects  the  business  interests  of  the 
entire  country.  •  ♦  ♦  The  circumstances  nn- 
der  which  the  work  of  the  joint  conunittee  has 
been  conducted  and  the  substantial  agreement 
on  most  points  by  the  different  interests  con- 
cerned, to  say  nothing  of  direct  assurances  from 
representatives  of  the  carriers,  warrant  us  in 
expecting  that  the  assenting  roads  will  adopt 
the  bill  upon  our  recommendation.  We  there- 
fore assume  that  the  railroads  in  Official  Clas- 
sification territory,  whose  proposed  action  was 
the  subject  of  the  original  investigation,  will 
adopt  and  use  this  bill,  to  the  extent  above  in- 
dicated, from  and  after  the  date  named  for 
that  purpose.  We  shall  also  expect  that  rail- 
road carriers  subject  to  the  act  outside  of  Ofll- 
dal  Classification  territory  will  adopt  and  nse 
this  bill  of  lading  to  the  same  extent  and  from 
and  after  the  same  date.  There  may  be  pe- 
culiar conditions  in  Western  and  Southern  ter- 
ritory which  require  some  modifications  of  or 
additions  to  this  standard  bill,  but  the  desira- 
bility of  uniform  usage  is  so  great  and  the  rea- 
sons for  it  so  obvious  as  to  justify  the  ex- 
pectation that  carriers  in  Western  and  South- 
ern territory  will  adopt  the  biU  in  question  to 
the  fullest  extent  practicable  without  abridging 
any  just  privileges  which  their  shippers  now 
enjoy." 

The  language  in  controversy  was  not  select- 
ed by  the  carriers  alone;  they  reluctantly  ac- 
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cepted  the  whole  ln*strument  rather  than  dic- 
tated it  to  others.  Texas  &  Pacific  By.  v. 
Relss,  183  U.  S.  621, 22  Sup.  Ct  253,  46  L.  Ed. 
358,  holding  that  doubtful  provisions  should 
be  resolved  in  the  shipper's  favor,  is  not  ap- 
plicable. The  agreement  ought  to  be  con- 
strued and  applied  as  one  arrived  at  through 
deliberate  negotiation  by  Intelligent  parties 
seeking  to  make  some  definite  statement  or 
modification  of  common  law  rules  conoemlng 
their  rights  and  liabilities. 
The  carrier  acknowledges  rec^pt  of — 

**The  property  described  •  •  •  marked, 
consigned  and  destined  as  Indicated  below, 
which  said  carrier  (which  word  is  to  be  under- 
stood throughout  this  bill  of  lading  as  meaning 
any  person  or  corporation  in  possession  of  the 
property  under  the  bill  of  lading)  agrees  to 
carry  to  its  usual  place  of  delivery  at  said  des- 
tination, if  on  its  road,  otherwise  to  deliver  to 
another  carrier  on  the  route  to  said  destina- 
tion." 

Among  other  things,  section  1  provides: 

**The  carrier  or  party  in  possession  of  any  of 
the  property  herein  described  shall  be  liable  for 
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any  loss  thereof  or  damage  thereto,  except  as 
hereinafter  provided.  ^  ^  ^  When  in  accord- 
ance with  general  custom,  on  account  of  the 
nature  of  the  property,  or  when  at  the  request 
of  the  shipper  the  property  is  transported  in 
open  cars,  the  carrier  or  party  in  possession 
(except  in  case  of  loss  or  damage  by  fire,  in 
which  case  the  liability  shall  be  the  same  as 
though  the  property  had  been  carried  in  dosed 
cars)  shaU  be  liable  only  for  negligence,  and  the 
burden  to  prove  freedom  from  such  negligence 
ahall  be  on  the  carrier  or  party  in  possession.*' 

Section  5  follows: 

"Property  not  removed  by  the  party  entitled 
to  receive  it  within  forty-eight  hours  (exdu- 
aive  of  legal  holidays)  after  notice  of  its  ar- 
rival has  been  duly  sent  or  given  may  be  kept 
in  car,  depot,  or  place  of  delivery  of  the  car- 
rier, or  warehouse,  subject  to  a  reasonable 
charge  for  storage  and  to  carrier's  responsibili- 
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ty  as  warehouseman  only,  or  ^may  be,  at  the 
option  of  the  carrier,  removed  to  and  stored 
In  a  public  or  Ucenaed  warehouse  at  the  cost  of 
the  owner  and  there  held  at  the  owner's  risk 
and  without  liability  on  the  part  of  the  carrier, 
and  subject  to  a  lien  for  all  freight  and  other 
lawful  charges,  induding  a  reasonable  charge 
for  storage." 

The  uniform  bill  does  not  purport  to 
spedfy  all  rights  and  obligations  of  the  par- 
ties as  between  themselves,  but  leaves  these 
as  established  by  law,  except  when  and  as 
otherwise  provided.  Particnlarly,  it  does  not 
undertake  to  define  what  shall  constitute  de- 
livery to  the  consignee. 

"In  order  to  simplify  the  issues  the  re- 
spondent" confines  its  claim  here  to  losses 
from  car  No.  22019— ^.6a  The  parties  stip- 
ulated that  this  car — 

"arrived  in  Chicago  on  October  8,  1014,  was 
placed  on  a  public  delivery  team  track  on  Oc- 
tober 9,  1914,  at  8  a.  m.  o'dock;  that  notice 
of  arrival  and  placement  of  said  car  was  given 
to  the  plaintiff  herein  on  October  0,  1914,  at  9 
a.  m.  o'dock;  that  plaintiff  accepted  said  car, 
broke  the  seals  thereon,  and  started  to  unload 
It  on  October  9,  1914,  at  9:90  a.  m.  o'clock; 
and  that  the  unloading  of  said  car  was  com- 
pleted by  the  plaintiff  on  October  9,  1914,  at 
6  p.  m.  o'dock.  ♦  •  •  That  at  the  time  the 
plaintiff  accepted  and  started  to  unload  each  of 
said  cars,  every  car  contained  the  same  number 
of  baskets  and  pounds  of  grapes  as  were  re- 
ceived by  the  defendant  in  said  car  for  trans- 
portation at  the  point  of  origin  thereof,  named 
herein,  and  that  at  said  time  the  doors  of  each 
of  said  cars  were  sealed  with  the  same  seals  in- 
tact as  were  placed  on  them  by  the  defendant 
when  it  received  said  grapes  for  transporta- 
tion."* 

The  circumstances  accompanying  accept- 
ance and  unloading  are  not  revealed  except 
as  above  stated.  Whether  these  suffice  clear- 
ly to  establish  final  and  complete  delivery  of 
possession  of  the  freight  to  the  consignee  may 
be  questioned,  but  mere  consideration  of  the 
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bill  cannot  ^solve  the  difficulty.  If,  as  matter 
of  fact,  the  consignee  was  put  into  actual  pos- 


session of  the  property  within  48  hours,  it 
must  be  clear  that  the  carrier's  liability 
as  Insurer  ceased  when  he  accepted  control. 

What  constitutes  delivery  by  a  railroad 
carrier  sufficient  to  change  its  resfponsibility 
from  insurer  to  warehouseman  has  gXy&a.  oc^ 
casion  for  much  diiTerence  of  opinion. 

The  so-called  New  York  rule,  the  strictest 
against  the  carrier, 

"is  stated  to  be  that  if  the  consignee  is  present, 
upon  the  arrival  of  the  goods,  he  must  take 
them  without  unreasonable  delay;  if  he  is 
not  present,  but  lives  at  or  in  the  immediate 
vidnity  of  the  place  of  delivery,  the  carrier 
must  notify  him  of  the  arrival  of  the  goods, 
and  then  he  must  have  a  reasonable  time  to  re- 
move them;  if  he  is  absent,  unknown  or  can- 
not be  found,  the  carrier  may  store  them;  and 
if,  after  notice  of  the  arrival  of  the  goods,  the 
consignee  has  had  a  reasonable  opportunity  to 
remove  them,  and  does  not,  he  cannot  hold  the 
carrier  longer  as  an  insurer."  Hutchinson  on 
Carriers  (3d  Ed.)  §  708. 

The  Massachusetts  rule  has  been  thu« 
stated: 

"All  that  could  be  required  of  railways  was 
a  safe  deposit  of  the  goods  upon  the  platform 
or  in  the  warehouse  of  the  road  at  the  end  of 
the  transit,  to  await  delivery  to  the  consignee, 
when  he  should  call  for  them,  and  that  from 
the  time  of  such  deposit,  even  without  notice  by 
the  carrier  to  the  consignee,  the  liability  of  the 
former  was  changed  from  that  of  common  car- 
rier to  warehousemaiL"  Hutchinson  on  Car- 
riers (3d  Ed.)  I  702. 

The  New  Hampshire  rule  continues  the  car- 
rier's liability  as  insurer  until  the  consignee 
has  had  a  reasonable  time  to  receive  the 
goods  after  their  arrival  at  destination.  Dur- 
ing that  period — 

"the  servants  of  the  carrier  still  continue  in 
charge  of  them.  They  are  equally  shut  off  from 
observation  and  the  oversight  of  others  as  when 

in  transit;    and  if  they  are  lost,  damaged,  or 
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purloined,  he  ^has  no  greater  opportunity  of 
ascertaining  or  proving  by  whose  fault  or  neg* 
ligence  it  was  done,  than  if  such  loss  had  oc- 
curred during  the  transportation.  Consequent- 
ly, the  same  reasons  for  holding  the  carrier  to 
extraordinary  responsibility  during  the  trans- 
portation of  the  goods  exist  after  their  ar- 
rival, at  least,  until  the  owner  or  consignee 
shall  have  had  an  opportunity  to  take  them  in 
charge."  Hutchinson  on  Carriers  (3d  Ed.)  § 
704. 

Undoubtedly,  the  uniform  bill  was  pre- 
pared with  the  above  rules  in  mind.  It  did 
not  adopt  any  of  them,  but  left  the  matter 
to  which  they  relate  for  determination  by 
the  courts. 

It  should  be  noted  that  the  bill  acknowl- 
edged receipt  of  property  "which  said  carrier 
•  •  «  agrees  to  carry  to  its  usual  place 
of  delivery  at  said  destination,  if  on  its  road, 
otherwise  to  deliver  to  another  carrier  on  the 
route  to  said  destination,"  and  further,  that 
"the  carrier  or  party  in  possession  of  any  of 
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the  property  herein  described  shall  be  liable 
for  any  loss  thereof  or  damage  thereto,  except 
as  hereinafter  proYlded." 

The  special  purpose  of  section  6  was  to 
protect  the  carrier  by  placing  an  extreme 
limit  upon  the  time  during  which  freight 
might  remain  with  it  without  charge  for  stor- 
age ;  and  also  to  define  the  carrier's  right  and 
obligation  thereafter.  The  unnecessary  de- 
lay Incident  to  unloading  and  the  imdue 
utilization  of  railroad  cars  and  warehouses 
by  consignees  for  storage  purposes  had  seri- 
ously hindered  prompt  movement  of  freight, 
and  proper  employment  of  equipment.  This 
section  does  not  purport  to  establish  any  rule 
of  liability  during  the  48  hours,  but  leaves 
that  to  be  determined  by  application  of  the 
common  law  to  the  circumstances.  To  say 
that  a  carrier  Insures  for  48  hours  although 
the  consignee  has  taken  actual  custody  of  the 
goods  would  seem  an  absurd  conclusion.  And 
the  practical  Impossibility  of  stationing  an 

agent  at  every  car  within  ^a  great  terminal 
while  freight  Is  being  removed  by  thousands 
of  consignees  and  their  agents— a  necessary 
precaution  of  thefts  or  mistakes  by  any  one 
of  them  must  be  prevented — ^makes  it  mani- 
fest that  the  Interstate  Commerce  Commis- 
sion would  not  have  sanctioned  the  responsi- 
bility now  claimed  and  that  the  carriers 
would  not  have  acquiesced.  I  cannot  think 
there  was  purpose  to  burden  carriers  beyond 
the  most  stringent  of  the  rules  above  refer- 
red to. 

The  fair  Inference  from  the  facts  stipulat- 
ed is  that  the  consignee  received  possession 
and  control  of  his  goods  before  the  loss  oc- 
curred. A  carrier's  responsibility  as  Insurer 
depends  upon  exclusive  possession  and  con- 
trol and  must  cease  wh&a.  these  end.  The 
modified  one  prescribed  by  the  uniform  bill 
for  goods  shipped  In  open  cars  where  such 
possession  and  control  is  difficult  or  impos- 
sible to  maintain  gives  practical  recognition 
to  the  real  basis  upon  which  liability  rests. 
Here  the  car  was  opened,  examined,  accept- 
ed and  apparently  thereafter  remained  in 
charge  of  the  consignee.  Yet,  it  Is  said  the 
delivery  was  not  sufficient  to  terminate  liabil- 
ity as  Insurer  but  that  this  continued  because 
of  section  5,  which  In  plain  terms  refers  only 
to  removal.  It  must  not  be  forgotten  that  we 
are  not  dealing  here  with  a  question  of  due 
care  but  with  the  absolute  liability  of  an  In- 
surer. 

It  is  not  good  reasoning  to  conclude  that 
because  an  extreme  limit  is  placed  upon  the 
time  during  which  freight  may  remain  in  a 
car  without  charge,  therefore  the  carrier's 
liability  as  an  insurer  continues  during  such 
time. 

The  uniform  bill  is  in  common  use  and  the 
opinion  of  the  court  will  be  far-reaching. 
The  subject  therefore  seems  sufficiently  im- 
portant to  demand  an  indication  of  the  rea- 
anns  which  lead  me  to  dissent 
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Ex  parte  LINCOLN  GAS  A.  ELECTRIC 
LIGHT  CO.t 

(Argued  March  15  and  16,  1021.    Dedded 
June  1,  1921.) 

No.  29. 

1.  Appeal  and  error  ^5» 1 208 (2) —Mandate  on 
affirmance  held  to  authorize  retention  of  Jo- 
risdictlon  and  secure  refund  to  ooaenmers 
under  supersedeas  bond. 

Where  a  gas  and  electric  light  company,  on 
appeal  from  a  decree  sustaining  an  ordinance 
fixing  rates  and  dismissing  the  bill,  gave  a  su- 
persedeas bond  to  keep  the  temporary  in- 
junction against  enforcement  of  the  rate  in  ef- 
fect, which  bond  required  the  company,  if  its 
appeal  was  not  sustained,  to  refund  all  oyer- 
charges  collected  from  the  consumers  and  to 
pay  such  overcharges  to  the  clerk  of  the  Dis- 
trict Court  or  his  successor  in  office  for  the 
consumers,  when  the  amount  due  to  each  con- 
sumer had  been  ascertained  in  such  manner  as 
the  court  should  direct,  a  mandate  from  the  Su- 
preme Court  on  affirmance  of  the  decree,  com- 
manding the  District  Court  that  such  proceed- 
ings be  had  in  said  cause  as  ought  to  be  had, 
authorises  the  District  Court  to  retain  Juris- 
diction for  the  purpose  of  determining  the 
amount  of  refund  due  to  the  consumers. 

2.  Appeal  and  error  ^=s>  1 208  (2)— Supersedeas 
bond  held  to  authorize  proceedings  for  re- 
fund of  overchargss  to  oonsuniers  who  were 
not  parties  to  the  suit. 

Under  a  8ui>ersedeas  bond,  given  by  a  gas 
and  electric  light  company  to  continue  in  force  a 
temporary  injunction  against  the  enforcement 
of  a  rate  ordinance  pending  appeal  from  the  de- 
cree dismissing  the  bill,  whidi  bond  provided 
that  if  the  appeal  was  not  sustained  the  compa- 
ny should  pay  its  consumers  all  overcharges 
above  the  ordinance  rates  effected  by  it,  and 
should  pay  the  amount  of  such  overdiarges  to 
the  clerk  of  the  district  court  for  the  benefit  of 
the  consumers  when  the  amount  thereof  had 
been  determined,  the  District  Court  can  require 
the  repayment  of  the  overcharges  to  the  con- 
sumers, though  they  were  not  parties  to  the  ac- 
tion, since  the  city  authorities  against  whom 
the  action  was  brought  enacted  the  ordinance 
and  defended  it  in  the  courts  for  the  benefit  of 
the  consumers. 

3.  Appeal  and  error  <S=s>l208(2)— On  fallnre  ef 
attack  on  rate  ordinance,  refund  overcharg- 
es collected  since  final  decree  can  be  ordered 
without  new  hearing  as  to  reasonableness. 

Where  an  attack  by  a  gas  and  electric  light 
company  upon  an  ordinance  fixing  the  rates  to 
be  charged  by  It  was  unsuccessful,  the  court  csn 
require  the  company  to  refund  to  the  consumers 
the  amount  collected  from  them  in  excess  of 
the  ordinance  rates  after  the  date  of  the  final 
decree  in  the  court  below  without  a  new  hear- 
ing as  to  the  reasonableness  of  such  rates  after 
that  date,  especially  where  the  supersedeas 
bond  on  appeal  from  the  decree  expressly  re- 
quires such  refund,  since  the  rates  fixed  by  the 
ordinance  are  prima  fade  reasonable,  and  the 
burden  is  on  the  company  to  show  a  change  of 
conditions  which  renders  them  unreasonable. 


4s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Disests  and  lad 
t  Rehearing  denied  267  U.  8.  — ,  tf  Sup.  Ct  S.  66  U  Ed.  — -» 
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On  Petition  for  Writ  of  Mandamus. 

Petition  by  the  Uncoln  Gas  ft  Electric 
Light  Company  for  a  writ  of  mandamus  to 
command  the  Judge  of  the  district  court  to 
nullify  and  revoke  certain  orders  and  re- 
frain from  assuming  jurisdiction  over  the 
cause  after  receiving  mandate  from  the  Su- 
preme Court.    Rule  discharged. 

See,  also,  41  Sup.  Ct  321. 

Mr.  Robert  A.  Brown,  of  St  Joseph,  Mo., 
for  petitioner. 

Mr.  C.  Petrus  Peterson,  of  Lincoln,  Neb., 
for  respondent 
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*Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Court 

Following  our  decision  in  Lincoln  Gas  ft 
Electric  Light  Oo.  v.  City  of  Lincoln  et  aL 
(June  2,  1919)  260  XT.  8.  256,  39  Sup.  Ct  454, 
63  Lw  Ed.  968,  our  mandate  went  down  to  the 
District  Court  of  the  United  States  for  the 
District  of  Nebraska,  reciting  our  determina- 
tion that  its  decree  of  September  23,  1915, 
should  be  modified  as  Indicated  in  the  opin- 
ion, and  as  so  modified  should  be  afllrmed 
with  costs,  and  proceeding  as  follows: 

'^ou,  therefore,  are  hereby  commanded  that 
such  execution  and  proceedings  be  had  in  said 
cause  as  according  to  right  and  justice,  and  the 
laws  of  the  United  States,  ought  to  be  had, 
the  said  appeal  notwithstanding." 

Upon  the  filing  of  this  mandate,  the  Dis- 
trict Court  on  January  6,  1920,  entered  an 
order  modifying  its  decree  of  September  23, 
1915,  as  particularly  required,  and,  at  the 
same  time,  made  an  order  retaining  Jurisdic^ 
tlon  for  the  purpose  of  requiring  the  com- 
pany to  make  refund  and  restitution  to  con- 
sumers of  gas  for  all  amounts  collected  over 
and  above  the  legal  rate  pending  the  litiga- 
tion, with  interest,  in  accordance  with  the 
terms  of  a  bond  that  the  company  had  filed 
in  the  cause  in  order  to  obtain  a  supersedeas, 
with  a  continuance  of  injunction,  pending  its 
appeal  from  the  decree  of  September  23,  1915. 
An  appeal  from  the  order  retaining  Jurisdic^ 
tion,  taken  by  the  company  to  this  court  was 
dismissed  because  the  order  lacked  finality. 
253  U.  S.  477,  40  Sup.  Ct  585,  64  L.  Ed.  1022. 
The  mandate  upon  the  dismissal  again  com- 
manded tho  District  Court: 

"That  such  proceedings  be  had  in  said  cause, 
as  according  to  right  and  jastice,  and  the  laws 
of  the  United  States,  ought  to  be  had,  the  said 
appeal  notwithstanding." 

This  having  gone  down,  the  court  appoint- 
ed a  master,  with  direction  to  examine  the 
books  and  accounts  of  the  company  and  pre- 
pare an  account  of  the  amounts  paid  by  con- 
sumers in  excess  of  the  ordinance  rates  dur- 
ing the  pendency  of  any  restraining  order  or 

injunction  in  the  ^cause,  with  other  provi- 
sions not  necessary  to  be  mentioned. 


ed  leave  for  the  purpose,  and  filed  a  petition 
for  a  writ  of  mandamus  to  command  th« 
judge  of  the  District  Court  to  nullify  and  re- 
voke the  above-mentioned  orders  and  refrain 
from  assuming  Jurisdiction  over  the  cause  bt 
aforesaid.  An  order  to  show  cause  was  is- 
sued, proper  return  thereto  made  by  the 
Judge,  and  the  matter  has  been  argued. 

From  the  petition  and  return  the  following 
additional  particulars  appear:  The  original 
suit  was  commenced  December  27,  1906,  In 
the  United  States  Circuit  (now  District) 
Court,  by  the  company  against  the  dty  and 
its  officials  as  defendants  seeking  (among  oth- 
er things)  to  enjoin  the  enforcement  of  an 
ordinance  regulating  the  price  to  be  charged 
for  gas.  At  the  outset  a  restraining  order 
was  obtained,  and  this  was  followed  by  a 
temporary  injunction,  continued  in  force  un- 
til final  decree,  and  afterwards,  pending  an 
appeal  to  this  court  (223  U.  &  349,  32  Sup.  Ct 
271,  56  L.  Ed.  466),  under  a  bond  conditioned 
to  account  for  overcharges  if  the  rate  ordi- 
nance should  be  sustained.  After  this  first 
appeal,  the  litigation  was  continued  until 
September  23,  1915,  when  the  District  Court 
made  a  final  decree  sustaining  the  rate  ordi- 
nance and  dismissing  the  bill.  An  applica- 
tion for  allowance  of  an  appeal  to  this  court 
with  a  supersedeas  to  keep  the  injunction  in 
elTect  was  granted  November  22,  1915,  upon 
approval  of  a  supersedeas  bond  tendered  by 
the  company  for  the  purpose,  in  the  p^ial 
sum  of  $575,<X)0,  to  be  paid  to  the  derk  of  the 
District  Court  for  the  benefit  of  all  gas  con- 
sumers who  had  purdiased  gas  from  tho 
company  during  the  pendency  of  the  action 
from  its  commencement  and  all  consumers 
who  should  purchase  gas  thereafter  until  the 
final  determination  of  the  suit  with  a  condi- 
tion reciting  the  decree  of  September  23, 1935. 
and    the   temporary   injimctlon    theretofore 
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granted  to  restrain  the  putting  into  effect  *of 
the  rate  ordinance,  and  providing  that  9f  the 
company  should  prosecute  its  appeal  to  effect, 
or  failing  to  make  its  appeal  good  should  an- 
swer all  costs  and  damages  and  refund  all 
overcharges  collected  from  gas  consumers 
above  the  price  fixed  by  said  ordinance,  and 
should  pay  to  the  derk  of  the  District  Court 
or  his  successor  in  office,  for  the  benefit  of  al) 
whom  it  might  concern  and  in  particular  for 
the  benefit  of  all  consumers  entitled  to  re- 
funds, all  overcharges  collected  since  the 
granting  of  the  original  injunction,  together 
with  interest  thereon,  when  the  several  par- 
ties lawfully  entitled  and  the  amount  of  re- 
fund due  to  each  should  have  been  ascer- 
tained in  the  action  in  such  manner  as  the 
court  should  direct,  the  determination  to  be 
binding  upon  all  parties  to  the  bond,  then  the 
obligation  should  be  void,  otherwise  to  remain 
in  force. 

This  appeal  resulted  in  our  decision  of 
June  2,  1919,  affirming  the  decree,  with  two 
modifications,   one  of  which  related  to  an 


The  company  applied  to  this  court  obtain- 1  occupation  tax  that  was  under  attadL  in  tht 
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same  suit,  but  Is  not  now  material;  the  oth- 
er was,  to  cause  the  dismissal  of  the  suit  as 
to  the  rate  ordinance  to  be  without  prejudice 
to  the  commencement  of  a  new  action  there- 
after to  restrain  enforcement  of  the  ordinance 
If  it  could  be  shown  to  be  confiscatory  in  its 
effect  under  the  new  conditions. 

Thus  it  appears  that,  during  the  entire 
course  of  this  protracted  litigation  (except 
for  a  period  when  the  company  put  the  pre- 
scribed rate  into  effect  as  a  test),  the  opera- 
tion of  the  ordinance  was  suspended  at  the 
instance  of  the  company,  upon  terms  obliging 
it  and  its  surety  to  refund  all  overcharges 
should  it  ftill  to  make  good  its  attack  upon 
the  established  rate,  and  binding  it  to  abide 
by  the  determination  of  the  court  in  the  same 
cause  as  to  the  amounts  due,  and  pay  the 
entire  amount  thus  ascertained,  with  inter- 
est, to  the  derk  of  the  court,  for  the  benefit 
of  the  consumers.     According  to  the  com- 

^pany*s  own  statement.  Its  books  showing  the 
aocoimts  between  it  and  its  customers  during 
the  period  from  1906  to  1920  contain  more 
than  25,000  accounts,  which  are  involved  and 
complicated  by  other  charges,  so  that  an  ex- 
amination of  them  would  involve  much  time 
and  expenae, 

[1]  The  principal  contention  upon  which 
the  petition  for  mandamus  is  rested  is  that, 
under  our  mandate  following  the  decision  of 
Jime  2, 1919,  and  the  more  recent  one  on  dis- 
missal of  the  subsequent  appeal,  no  Jurisdic- 
tion was  conferred  upon  the  District  Ck)urt 
to  take  any  action  except  to  affirm  its  decree 
of  September  23,  1915,  dismissing  the  bill  of 
complaint,  after  modifying  the  decree  in  the 
two  particulars  specified.  It  is  said  that, 
after  an  appeal,  the  court  below  has  Juris- 
diction to  proceed  only  in  conformity  with 
the  direction  of  the  mandate  of  the  appellate 
court  This  may  be  conceded.  But  here  our 
mandate  expressly  commanded  "that  such 
execution  and  proceedings  be  had  in  said 
cause  as  according  to  right  and  Justice,  and 
the  laws  of  the  United  States,  ought  to 
be  had,  the  said  appeal  notwithstanding." 
Of  course,  whatever  proceedings  were  taken 
thereafter  in  the  same  cause  would  be  fur- 
ther proceedings;  and  the  absence  of  the 
particular  word  **further"  from  the  mandate 
is  of  no  consequence.  Emphatically  the  com- 
mand called  for  proceedings  in  the  nature  of 
execution  according  to  right  and  Justice  and 
the  laws  of  the  United  States.  The  neces- 
sary meaning  is  that  the  court  below  should 
proceed  to  carry  our  decision  into  full  effect 
according  to  right  and  Justice;  and,  mani- 
festly, this  could  not  be  done  without  pro- 
ceeding to  enforce  the  supersedeas  bond  ac- 
cording to  its  terms.  The  bond  recognized 
that  the  city  and  its  officials,  who  were  the 
nominal  parties  defendant,  were  in  a  broad 
sense  the  representatives  of  the  consumers, 
the  parties  actually  concerned.  It  recognized 
that  they  were  required  to  pay  a  rate  for 
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gas  higher  than  the  city  ^ordinance  had  deter- 


mined to  be  Just  and  reasonable;  that  these 
excess  charges  were  being  exacted  pending 
the  suit,  in  order  that  the  company  mi^t  be 
secure  in  the  event  that  it  should  prevaiL 
and,  per  contra,  that  they  ought  to  be  re- 
funded with  interest  in  the  event  that  it 
should  fail.  It  recognized  that  the  consumers 
were  so  many  in  number,  and  the  difficulty 
of  sustaining  their  individual  claims  through 
separate  suits  would  be  so  great,  that  to  remft 
them  to  such  suits  would  be  a  virtual  denial 
of  Justice.  And  it  recognized  that  to  ascer- 
tain what  should  be  due  to  them,  to  see  to  its 
collection  from  the  company  in  case  of  its 
failure  to  make  good  its  attack  upon  the 
ordinance,  and  to  cause  distribution  to  be 
made  among  the  several  claimants,  was  es- 
sential to  the  doing  of  complete  equity,  and 
therefore  a  natural  incident  to  the  jurisdic- 
tion of  the  court  in  the  main  cause.  To  re- 
tain Jurisdiction  for  the  purpose  of  requiring 
that  restitution  be  made  according  to  the 
terms  of  the  bond  was  and  is  a  necessary 
part  of  the  duty  of  the  District  Oourt  under 
the  mandate. 

The  case  is  within  the  principle  of  Arka- 
delphia  Oo.  v.  St  Louis  Southwestern  Ry. 
Co..  249  U.  S.  134,  143-147,  39  Sup.  CL  237, 
63  L.  Ed.  517. 

[2]  The  contention  that  the  JurisdicUon 
falls  because  the  consumers  were  not  parties 
to  the  record,  nor  In  privity  with  the  parties, 
and  the  company  prayed  no  relief  against 
them,  is  transparently  unsound.  The  ordi- 
nance was  intended  to  limit  the  gas  rate  for 
the  benefit  of  the  consumers;  suit  was 
brought  against  the  municipality  and  its  offi- 
cers as  the  public  repres^itatlves  of  the  in- 
terests of  the  consumers;  the  restraining 
order  and  temporary  injunction  were  intend- 
ed for  the  very  purpose  of  enabling  the  com- 
pany to  exact,  pending  the  suit,  rates  in  ex- 
cess of  those  limited  by  the  ordinance;  the 
equitable  duty  to  refund  excess  charges  if 
the  suit  should  fail  was  a  duty  owing  to  the 
consumers ;  and  the  form  of  the  supersedeas 
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*bond  recognized  all  this,  and  was  particn- 
larly  designed  for  their  protection. 

[3]  Nor  is  there  substance  In  the  conten- 
tion that  the  Jurisdiction  does  not  extend  to 
overcharges  subsequent  to  Septonber  23, 
1915.  The  thought  suggested  is,  that  the  ad- 
judication of  the  validity  of  the  ordinance 
did  not  extend  beyond  the  date  of  the  final 
decree;  that  thereafter  changed  conditions, 
increased  costs,  and  other  circumstances  re- 
ferred to  by  us  in  250  U.  S.  268,  39  Sup.  Ct 
454,  63  li.  Ed.  968,  may  have  rendered  the 
limited  rate  noncompensatory,  and  the  ordi- 
nance therefore  confiscatory;  and  that  at 
least  the  company,  before  being  called  upon 
to  make  restitution,  ought  to  have  a  hearing 
upon  this  question  as  to  the  period  subse- 
quent to  September  23,  1915.  The  contention 
overlooks  the  effect  of  the  ordinance,  whidi  is 
presumptively  valid,  and  has  continuing  force 
unless  and  until  set  aside  by  Judicial 


1920) 


UNITED  STATES  v.  BOWLING 
(41 8up.Ct.) 


661 


as  the  recruit  of  an  investigatloii,  in  which 
the  burden  of  proof  is  upon  the  company; 
that  the  decree  of  September  23, 1915,  is  con- 
clusive evidence  that  the  company  has  made 
such  an  attempt,  and  has  failed,  and  that 
the  ordinance  rate  not  only  Is  lawful  and 
binding,  but  will  so  continue  unless  and  un- 
til the  company,  under  the  ''without  preju- 
dice" dause,  shall  begin  a  new  suit  and  main- 
tain its  contention  that  the  rate  through 
changed  conditions  has  become  noncompen- 
satory. See  Missouri  v.  Chicago,  Burlington 
ft  Quincy  R.  R.,  241  U.  S.  683,  639,  36  Sup. 
Ot  716,  60  Lw  Ed.  1148.  The  contention  also 
overlooks  the  fact  that  the  bond  itself  waB 
given  subsequent  to  the  decree  appealed 
from,  in  terms  for  the  benefit  not  only  of  gas 
consumers  who  theretofore  had  purchased 
gas  from  the  company,  but  of  those  who 
should  purchase  thereafter  at  any  time  before 
the  final  determination  of  the  suit.  The 
specific  obligation  thus  assumed  requires  it 
to  refund  all  overcharges  collected  in  excess 
of  the  ordinance  rate,  so  long  as  it  had  the 
benefit  of  the  injunction  pending  the  appeal; 
and  the  Jurisdiction  of  the  District  Court  to 
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see  ^that  the  excess  charges  are  refunded  has 
corresponding  extent. 

We  have  said  enough  to  demonstrate  the 
existence  of  the  Jurisdiction  of  the  District 
Court  and  its  scope.  Other  points  are  raised, 
but  they  relate  not  to  the  question  of  Juris- 
diction, but  to  the  mode  in  which  the  Juris- 
diction ought  to  be  exercised.  If  they  hate 
substance — as  to  which  we  make  no  intima- 
tion— they  will  be  subject  to  review  in  the 
aK>ropriate  method,  after  the  conclusion  of 
the  proceeding. 

Bule  discharged. 
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UNITED  STATES  v.  BOWLING  at  al. 

(Argued  April  27,  1921.    Decided  Jane  1, 

1921.) 

No.  296. 

I.  Indians  <8=s>l5(l),  IS— United  States  has 
equal  supervleory  control  over  'nnist  allot- 
ments" and  "restricted  allotments,'*  and  See- 
retary  of  the  Interior  may  be  required  to  de- 
termine belrehlp. 

As  respects  both  "trust  allotments"  to  In- 
dians, which  are  those  in  which  a  certificate 
or  tmst  patent  dedaring  that  the  United  States 
will  hold  the  land  for  a  designated  period  in 
tmst  for  the  allottee,  and  "restricted  allot- 
ments," which  are  those  in  which  a  patent  is- 
■aes  at  once  conveying  the  land  to  the  allottee 
and  imposing  a  restriction  upon  its  alienation 
for  a  designated  period,  the  United  States  ex- 
ercises a  supervisory  control,  and  as  an  inci- 
dent thereof  may  authorize  and  require  the 
Secretary  of  the  Interior  to  determine  the  legal 
heirs  of  a  deceased  allottee,  and  may  make  that 
determination  final  and  conclusive. 


2.  Indians  ^=»I8— Seoretary  of  the  Interior  has 
authority  to  determine  heire  of  restricted 
allottee. 
Though  Act  June  26,  1910,  |  1  (Comp.  St 
I  4226),  authorizing  the  SecreUry  of  the  In- 
terior to  determine  fmally  the  legal  heirs  of 
an  Indian  allottee,  in  terms  is  confined  to  trust 
allotments,  an  intention  to  authorize  such  de- 
termination in  the  case  of  restricted  allotments 
is  manifested  by  the  context,  and  is  established 
by  subsequent  acts  making  appropriations  to 
meet  the  cost  of  determining  the  heirs  of  allot- 
tees having  either  trust  or  restricted  allot- 
ments, which  were  enacted  when  the  Congress 
had  before  it  reports  of  the  Secretary  of  the 
Interior  showing  determination  of  heirship  for 
both  classes  of  allotments. 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit 

Action  by  the  United  States  against  George 
B.  Bowling  and  others,  to  recover  possession 
of  a  tract  of  land  in  Oklahoma,  with  damages 
for  its  detention  and  use.  Judgment  for  de- 
fendants was  aflSrmed  by  the  Circuit  Court 
of  Appeals  (261  Fed.  667),  and  the  United 
States  brings  error.   Reversed  and  remanded. 

Mr.  Leslie  C.  Gamett,  of  Washington,  D. 
C  for  the  United  States. 
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♦Mr.  Halbert  H.  McCluer,  of  Kansas  City, 
Mo.,  for  defendants  in  error. 

Mr.  Justice  VAN  DEVANTEB  delivered 
the  opinion  of  the  Court. 

This  was  an  action  by  the  United  States 
to  recover  the  possession  of  a  tract  of  land 
in  Oklahoma,  with  damages  for  its  detention 
and  use  by  the  defendants  for  several  years. 
The  trial  resulted  in  a  Judgment  for  the  de- 
fendants, which  the  Circuit  Court  of  Appeals 
affirmed.    261  Fed.  667. 

The  land  was  allotted  and  patented  under 
the  Act  of  March  2,  1889,  c.  422,  26  SUt 
1013,  to  Pe-te-lon-o-zah,  or  William  Wea,  a 
member  of  the  Confederated  Wea,  Peoria, 
Kaskaskla,  and  Piankeshaw  Tribes  of  Indi- 
ans, as  his  distributive  share  of  the  tribal 
lands.  The  patent  was  dated  April  8,  1890, 
conveyed  a  fee-simple  title  and  imposed  a 
restriction  upon  alienation  for  a  period  of 
25  years  from  its  date.  Wea  died  intestate 
and  seized  of  the  land  January  23,  1894. 
Shortly  after  his  death  persons  claiming  to 
be  his  heirs  executed  a  conveyance  of  the 
land,  and  on  May  4, 1914,  this  court  affirmed 
a  decree  against  two  of  the  present  defend- 
ants, canceling  that  conveyance  as  made  in 
violation  of  the  restriction.  Bowling  v.  Unit- 
ed States,  233  U.  S.  628,  34  Sup.  Ct  669,  68 
L.  Ed.  1080. 

This  action  was  commenced  January  20, 
1915,  during  the  period  of  restriction,  and, 
according  to  the  petition,  was  brought  in  the 
interest  of  designated  Indians  who  were  al- 
leged to  be  the  heirs  at  law  of  Wea,  to  be 
entitled  to  the  possession,  and  to  be  members 


^s»For  other  cases  see  same  topic  and  K£Y-NUMBER  In  all  Key-Numbered  DisesU  and  Indexes 
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of  the  confederated  tribes  and  still  under 
tbe  supervision  and  guardianship  of  the  Unit- 
ed States.  The  defendants,  by  their  answer, 
admitted  that  the  land  had  been  allotted  and 
patented  to  Wea  and  that  they  were  In  pos- 
session;  denied  all  the  other  allegations  in 
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the  petition,  including  the  heirship  *of  those 
in  whose  interest  the  action  was  brought; 
and  alleged  that  at  the  time  of  answering 
the  defendants  were  rightfully  in  possession 
under  conveyances  executed  by  the  real  heirs 
after  the  restriction  upon  alienation  expired. 

At  the  trial  the  United  States,  to  establish 
the  heirship  of  those  in  whose  interest  the 
action  was  brought,  offered  in  evidence  an  ex- 
emplified copy  of  a  decision  by  the  Secretary 
of  the  Interior,  dated  October  21,  1914,  diir- 
ing  the  period  of  restriction,  finding  and 
holding  that  they  were  the  heirs,  and  the  sole 
heirs,  of  Wea,  and  stating  their  respective 
shares.  To  this  the  defendants  objected  upon 
the  ground  that  the  law  of  CJongress  under 
which  the  decision  was  given  applied  only 
where  the  deceased  allottee  held  under  a 
trust  patent  The  court  sustained  the  objec- 
tion and  no  other  evidence  on  the  subject 
was  presented  by  either  side.  Whether  the 
court  erred  in  excluding  the  Secretary's  de- 
termination is  the  only  question  reserved  at 
the  trial  and  now  presented  for  decision.  It 
was  not  claimed  that  the  Secretary  proceeded 
without  notice  or  without  according  all  who 
were  interested  a  full  hearing,  but  only  that 
he  had  not  been  empowered  to  determine 
who  were  the  heirs  where  the  deceased  al- 
lottee held,  as  did  Wea,  under  a  patent  In 
fee,  even  though  the  land  was  subject  to  a 
restriction  upon  alienation. 

[1]  Before  coming  to  the  acts  under  which 
the  Secretary  of  the  Interior  proceeded.  It 
will  be  helpful  to  refer  to  the  modes,  long 
in  use,  by  which  Indians  are  prevented  from 
improvidently  disposing  of  allotted  lands. 
One  is  to  issue  to  the  allottee  a  written  in- 
strument or  certificate,  called  a  trust  patent, 
declaring  that  the  United  States  will  hold 
the  land  for  a  designated  period,  usually  25 
years,  In  trust  for  the  sole  use  and  benefit  of 
the  allottee,  or,  in  case  of  his  death,  of  his 
heirs,  and  at  the  expiration  of  that  period 
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will  convey  the  same  to  him,  or  *his  heirs,  in 
fee,  discharged  of  the  trust  and  free  of  all 
•charge  or  incumbrance.  The  other  Is  to  is- 
sue at  once  to  the  allottee  a  patent  conveying 
to  him  the  land  in  fee  and  imposing  a  re- 
striction upon  its  alienation  for  25  years 
or  some  other  stated  period.  While  aliena- 
tion is  effectually  restricted  by  either  mode, 
allotments  under  the  first  are  commonly  spo- 
ken of  as  trust  allotments  and  those  under 
the  second  as  restricted  allotments.  As  re- 
spects both  classes  of  allotments — one  as 
much  as  the  other — ^the  United  States  pos- 
sesses a  supervisory  control  over  the  land 
and  may  take  appropriate  measures  to  make 
sure  tJiat  it  inures  to  the  sole  use  and  bene- 


fit of  the  allottee  and  his  heirs  throus^out 
the  original  or  any  extended  period  of  re^ 
strlctlon.  1  As  an  Incident  to  this  power 
Congress  may  authorize  and  require  the  Sec- 
retary of  the  Interior  to  determine  the  legal 
heirs  of  a  deceased  allottee  and  may  make 
that  determination  final  and  conclusive.'  It 
rests  with  Congress  to  say  which  of  the  two 
modes  shall  be  followed  in  respect  of  the 
lands  of  a  particular  tribe,  and  this  usuaUy 
is  done  in  the  act  directing  that  the  lands 
be  allotted.  The  act  of  1889,  under  which 
the  lands  of  the  confederated  tribes  were  al- 
lotted, required  that  the  second  mode  be 
following — ^that  of  issuing  a  patent  in  fee 
imposing  a  restriction  upon  alienation  for  a 
fixed  period. 

[2]  By  section  1  of  the  Act  of  June  25, 
1910,  c.  431,  36  Stat  855  (Gomp.  St  i  422Q. 
Congress  proTlded: 

**That  when  any  Indian  to  whom  an  allot- 
ment of  land  has  been  made,  or  may  hereafter 
be  made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  Issuance  of  a  fee^mpla 
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patent,  without  having  *made  a  wHl  diapoaing  of 
said  allotment  as  hereinafter  provided,  the  Sec- 
retary of  the  Interior,  upon  notice  and  hearing, 
under  such  rules  as  he  may  prescribe,  ahall 
ascertain  the  legal  heirs  of  such  decedent  and 
his  decision  thereon  shall  be  final  and  conda- 
sive." 

The  courts  below  concluded  from  the  words 
of  this  provision  that  it  was  confined  to  trust 
allotments — ^those  held  under  trust  patents. 
Separately  considered,  It  hardly  admits  of 
any  other  view;  and  yet  other  provisions  in 
the  same  section  suggest  that  its  .words  may 
not  have  been  happily  chosen  and  that  it 
may  have  been  intended  to  be  more  compre- 
hensive. To  illustrate,  a  closely  following 
proviso  declares: 

'*That  the  Secretary  of  the  Interior  is  here- 
by authorized  in  his  discretion  to  issue  a  cer- 
tificate of  competency,  upon  application  there- 
for, to  any  Indian,  or  in  case  of  his  death,  to 
his  heirs,  to  whom  a  patent  in  fee  containing 
restrictions  on  alienation  has  been  or  may  here- 
after be  issued,  and  such  certificate  shall  have 
the  effect  of  removing  the  restrictions  on  alien- 
ation contained  in  such  patent" 

But  we  need  not  dwell  upon  the  internal 
proof  of  what  was  intended,  for  by  a  series 
of  appropriation  acts,  beginning  August  1, 
1914,  and  extending  to  the  present  time,  Con- 

» United  SUtes  ▼.  Riokert  188  U.  8.  4ax  B  Sap. 
Ct  478,  47  L.  Ed.  532 ;  Tiger  v.  WMtam  Investment 
Co..  221  U.  8.  286,  SI  Sup.  Ct  678;  65  K  BdL  7S8: 
Heckman  r.  United  States.  224  U.  8.  418,  S2  Snp. 
Ct  424,  66  L.  Bd.  820;  Brader  ▼.  James,  S4S  U. 
S.  88,  38  Sup.  Ct  285,  62  L.  Bd.  691:  Tmlley  ▼. 
Burgess,  246  U.  8.  104,  88  Sup.  Ct  287,  Q  Ij^  Bd. 
600;  La  Motte  ▼.  United  SUtes,  264  U.  8.  678^  41 
Sup.  Ct  204.  66  L.  Bd.  — . 

*Hallowell  ▼.  Commons,  288  U.  S.  608,  M  Svp. 
Ct  202.  60  U  Bd.  409.  And  see  Lane  r.  MIckadiet 
241  U.  8.  20t  36  Sup.  Ct  699,  60  L.  Bd.  966 :  Efeaa 
V.  McDonald,  246  U.  8.  227,  88  Sup.  Ct  228,  611..  Bd. 
680. 
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gress  has  treated  and  construed  the  provi- 
flion  as  Indnding  both  tmst  and  restricted  al- 
lotments. •  Each  of  the  appropriation  acts 
contains  a  paragraph  appropriating  $100,000 
to  meet  the  cost  of  ''determining  the  heirs  of 
deceased  Indian  allottees  having  any  right, 
title,  or  interest,  in  any  trust  or  restricted 
allotment,  under  regulations  prescribed  by 
the  Secretary  of  the  Interior,"  and  they  show 
affirmatively  that  they  refer  to  a  determina- 
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tion  under  section  1  of  the  act  of  *1910.  Not 
only  so,  but  they  all  contain  a  proviso  that 
"this  paragraph  shall  not  apply  to  the  Osage 
Indians,  nor  to  the  Five  Civilized  Tribes,*' 
which  would  be  a  needless  provision,  if  Con- 
gress had  not  intended  that  the  power  to  de- 
termine heirships  should  extend  to  restricted 
as  well  as  trust  allotments;  for  the  allot- 
ments to  the  Osages  and  to  members  of  the 
Five  Civilized  Tribes  were  not  trust,  but 
restricted,  allotments.  The  annual  reports 
of  the  Indian  Bureau  «  show  that  the  officers 
of  that  bureau,  including  the  Secretary  of 
the  Interior,  have  uniformly  regarded  section 
1  of  the  act  of  1910,  in  connection  with  these 
appropriation  acts,  as  enabling  them  to  deter- 
mine the  heirs  of  both  classes  of  deceased  al- 
lottees, and  they  further  show  that  in  each 
year  since  these  appropriations  began  these 
officers  have  determined  the  heirs  of  hun- 
dreds of  deceased  allottees  who  held  un- 
der restricted  as  distinguished  from  trust  al- 
lotments. In  one  year  alone  the  number  was 
606  and  of  course  the  aggregate  of  the  val- 
ues involved  was  great.  These  reports  were 
regularly  laid  before  Congress  and,  with  the 
knowledge  thus  obtained,  it  repeated  the  ap- 
propriation each  year.  Of  course,  this  can 
be  accounted  for  only  upon  the  theory  that  in 
the  opinion  of  Congress  the  officers  were  but 
exercising  the  power  which  it  intended  they 
should  have  and  exercise.  It  was  after  the 
original  provision  had  been  so  construed  and 
supplemented  by  the  first  of  the  appropria- 
tion acts  that  Wea's  heirs  were  determined 
by  the  Secretary.  Apparently  the  appropria- 
tion acts  and  the  reports  of  the  Indian  Bu- 
reau were  not  brought  to  the  attention  of  the 
courts  below. 
We  conclude  that  the  District  Court  erred 
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in  sustain^ing  the  defendants'  objection  to 
the  introduction  in  evidence  of  the  Secre- 
tary's determination,  and  therefore  that  the 
Judgment  must  be  reversed  and  the  case  re- 
manded for  a  new  trial. 
Judgment  reversed. 


•Act  Aug.  1.  1914,  e.  222,  88  Stat.  582.  686:  Act 
May  18,  1916,  o.  125.  89  Stat.  123.  127;  Act  March  2, 
1917.  e.  146,  89  Stat  969.  972;  Act  May  25,  1918,  c 
86,  40  SUt.  561.  667 :  Act  June  80,  1919.  c.  4.  41  SUt 
S,  8;  Act  Feb.  14,  1920,  c  75,  41  SUt  408,  418. 

*  House  Doc  No.  90,  p.  88,  64th  Cong,  let  Bess.; 
House  DOQ.  No.  1899,  p.  61.  64th  Cong.  2d  Sees.; 
House  DoQ.  No.  915.  p.  53,  66th  Cong.  2d  Bess.; 
House  Doe.  No.  1466,  p.  63,  65th  Cong.  8d  Sess.; 
House  Doo.  No.  409.  p.  61.  66th  Cong.  2d  Seas.; 
House  Doc.  No.  849,  p.  46,  66th  Cong.  2d  Sess. 
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SUTTON  V.  UNITED  STATES. 

(Argued  April  29,  1921.    Decided  June  1, 

1921.) 

No.  807. 

1.  United  States  ^s>62— Secretary  of  War  held 
not  authorized  to  maico  contract  for  harbor 
improvement  in  excess  of  the  appropriation. 

Act  June  25,  1910,  Act  Feb.  27,  1911,  and 
Act  July  25,  1912,  mailing  appropriations  for 
improving  a  harbor  channel  and  for  completing 
the  improvement,  did  not  authorize  the  Secre- 
tary of  War  to  contract  for  the  completion  of 
the  improvement  at  a  cost  exceeding  the  amount 
appropriated,  especially  in  view  of  Rev.  St.  SS 
3732,  3733,  5508  (Comp.  St.  §§  6884,  C88«, 
10266),  and  Act  June  30,  1906,  §  9  (Comp.  St.  || 
6763),  denying  authority  to  make  contracts  on 
behalf  of  the  United  States  in  excess  of  appro- 
priations therefor. 

2.  United  States  ^=>85,  83— Appropriation  for 
continuanoe  of  woric  Is  not  payable  for  woric 
theretofore  done,  and  may  be  deducted  from 
amount  due  for  other  work. 

The  appropriation  made  by  Act  Oct.  2, 1914, 
for  the  further  prosecution  of  river  and  har- 
bor improvements,  did  not  authorize  the  appli- 
cation of  the  amount  so  appropriated  to  work 
theretofore  done  by  a  contractor,  and  where  a 
portion  had  been  paid  from  such  appropriation 
to  a  contractor  for  previous  work,  the  United 
States  could  deduct  a  similar  amount  for  work 
done  by  the  same  contractor  on  another  im- 
provement. 

3.  United  States  ^s»69— Limitation  of  authori- 
ty to  contract  for  oovernment  applies  to  lro« 
plied  contract. 

The  limitation  on  power  of  government  of- 
ficers, who  make  contracts  for  the  government 
not  to  exceed  the  amounts  appropriated  there- 
for, applies  to  implied  contracts  as  well  as  ex- 
press contracts,  so  that  no  contract  can  be  im- 
plied from  the  acts  or  omissions  of  a  govern- 
ment officer,  if  an  express  contract  by  him 
would  have  been  unauthorized. 

4.  United  States  ^=»69  —  Subsequent  use  of 
unauthorized  Improvement  does  not  require 
payment  therefor. 

The  fact  that  the  government  eubsequently 
made  use  of  an  unauthorized  improvement  in  a 
harbor  channel  does  not  imply  a  contract  to 
pay  for  it,  since  the  improvement  became  the 
government's  property  by  being  annexed  to  the 
soil,  and  had  been  done  without  the  consent  or 
request  of  the  government. 


5.  United  States  ^=s>93— Not  liable  to  contrac- 
tor on  theory  of  unjust  enrichment  through 
mistake  of  fact. 

Even  if  the  equitable  rule  allowing  re- 
covery for  unjust  enrichment  through  work 
done  on  the  land  of  another  under  a  mistake 
of  fact  could  ever  apply  to  the  government,  it 
cannot  authorize  a  daim  by  a  contractor  against 
the  government,  since  the  right  to  sue  the 
United  States  in  the  Court  of  Claims  must 
rest  on  the  existence  of  a  contract  express 
or  implied. 


^s»For  other  esses  see  same  topio  and  KST-NXJMBBR  in  all  Key-Numbsred  Digests  and  ladszee 
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6.  United  States  e=»75  — Cost  of  superintend- 
enoe  of  work  after  exhaustion  of  appropria- 
tion cannot  be  deducted  from  amount  due  con- 
tractor. 

Though  the  government  may  properly 
charge  against  an  appropriation  for  harbor  im- 
provement the  reasonable  cost  of  superintend- 
ence thereof,  it  cannot  deduct  from  the  amount 
of  such  appropriation  the  cost  of  superintend- 
ence incurred  after  the  appropriation  had  been 
exhausted  through  a  mistake  of  its  inspector, 
which  resulted  in  the  contractor's  doing  work 
for  which  he  could  recover  no  compensation. 

Appeal  from  Court  of  Claim& 

Claim  by  John  B.  Sutton,  trustee  of  the  es- 
tate of  the  Hillsboro  Dredging  Company, 
twnkrupts,  against  the  United  States.  From 
a  judgment  of  the  Court  of  Claims  denying 
the  daim  (55  Ct  CI.  193),  the  claimant  ap- 
peals.   Modified  and  afllrmed. 
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^Messrs.  John  B.  Sutton,  of  Tampa,  Fla., 
and  M.  Walton  Hendry,  of  Washington,  D.  C, 
for  appellant 

Mr.  Frank  Davis,  Jr.,  of  Columbus,  Ohio, 
for  the  United  States. 
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•Mr.  Jusdce  BRANDEIS  delivered  the 
opinion  of  the  Court 

The  River  and  Harbor  Act  of  July  25, 1912, 
c  253,  37  Stat  201,  209,  made  this  appropria- 
tion: 

'improving  diannel  from  Clearwater  Har- 
bor through  Boca  Ceiga  Bay  to  Tampa  Bay, 
Florida.  Completing  improvement  and  for 
maintenance,  twenty  thousand  dollars.*' 

Sealed  proposals  were  solicited,  and  on 
January  21,  1913,  a  contract  was  made  by 
the  War  Department  with  the  Hillsboro 
Dredging  Company  to  do  work  at  unit  rates 
for  dredging  soft  material  and  for  excavating 
rock.  The  appropriation  was  ample  to  defray 
the  cost  at  these  rates,  assuming  that  the 
quantities  of  material  to  be  removed  did  not 
greatly  exceed  the  estimates  presented  by  the 
specifications.  It  was  provided  by  the  con- 
tract that  United  States  '^inspectors  will  keep 
a  record  of  the  work  done*'  and  also  that, 
"within  the  limits  of  available  funds  the 
United  States  reserves  the  right  to  require 
the  removal  of  such  yardage  as  will  complete 
the  work,  *  •  *  be  it  more  or  less  than 
the  quantities  above  estimated*    «    «    «" 

Work  was  begun  under  the  contract  In 
June,  1913,  and  payments  were  made  monthly 
on  estimates  of  the  government  inspector.  Up- 
on these  estimates  both  the  government  and 
the  contractor  relied.  About  May  15, 1914,  it 
was  discovered  that  through  a  mistake  of  the 
inspector  so  much  work  had  already  been 
done  that  If  paid  for  at  the  unit  rates,  it 
would  call  for  an  amount  far  in  excess  of  the 
appropriation  available.  The  government  en- 
gineer In  charge  ordered  operations  discon- 
tinued Immediately,  and  this  contractor  had 


no  further  connection  with  the  work.  The 
work  already  done  amounted  at  the  unit  price 
to  $25,032.31.  The  aggregate  ai^ropriation 
available  for  the  improvement — ^including  an 
additional  ^,000  made  by  Act  of  March  4, 
1913,  c.  144,  37  Stat  801,  SO^-was  $23,000. 
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Against  this  appropriation  the  gov^emment 
charged  $1,732.90  for  superintendence  and 
office  expenses.  The  balance — $21,267.10 — ^it 
paid  to  the  contractor,  leaving  unsatisfied  a 
claim,  at  the  unit  rates,  of  $3,042.74,  for  ma- 
terial dredged  or  excavated,  and  a  further 
claim  of  $1,551  for  the  cost  of  blasting  rock 
which  was  not  removed  because  of  the  order 
to  cease  work.  To  recover  these  sums  the 
assignee  in  bankruptcy  of  the  Hillsboro  Cchu- 
pany  brought  this  suit  in  the  Court  of 
Claims.  That  court  entered  judgment  for 
the  government,  55  Ct  CL  193 ;  and  the  case 
is  here  on  appeal. 

[1  ]  First  It  is  urged  that  the  Secretary  of 
War  was  authorized  by  Congress  to  make,  and 
that  he  did  make,  a  contract  with  the  Hills- 
boro Company  not  only  to  proceed  with  the 
work,  but  for  Its  oompletion,  and  that  the 
United  States  is,  therefore,  liable,  eyen 
though  the  appropriation  proved  to  l>e  Insuffi- 
cient Two  appropriations  had  been  made  for 
this  project  before  the  Act  of  1912  above  re- 
ferred to;  one  by  Act  of  June  25,  1910,  c 
382,  36  Stat  630,  644,  of  $29,500,  for  'im- 
proving channel  from  Clearwater  Harbor^  ; 
the  other  by  Act  of  February  27,  1911,  c  166, 
36  Stat  933,  941,  of  a  like  amount  for  *'com- 
pleting  Improvement."  The  Act  of  1912  pro- 
vided by  section  8  (37  Stat  233;  Comp.  St  § 
9888)  that— 

''Whenever  the  appropriations  made,  or  au- 
thorized to  be  made,  for  the  completion  of  any 
river  and  harbor  work  shall  prove  insufficient 
therefor,  the  Secretary  of  War  may,  in  his 
discretion,  on  the  recommendation  of  the  Chief 
of  Bngineers,  apply  the  funds  bo  appropriated 
or  authorized  to  the  prosecution  of  such  work." 

But  by  none  of  these  acts  was  any  author^ 
Ity  conferred  upon  the  Secretary  of  War  to 
complete  the  Improvement  or  to  contract  to 
expend  more  than  the  amount  then  appropri- 
ated. On  the  other  hand,  section  3733  of  the 
Revised  Statutes  (Comp.  St  |  6886)  provides 
that  no  contract  "for  any  public  improvement 
shall  bind  the  government  to  pay  a  larger  sum 
than  the  amount  in  the  treasury  ai^ropriated 
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for  the  specific  purpose."  See  *aIso  sections 
3732  and  5503  (Comp.  St  H  6884, 10206).  And 
the  Act  of  June  30,  1906,  c.  3914,  provides 
by  section  9  (34  Stat  697,  764;  Comp.  St  S 
6763)  that— 

"No  act  of  Congress  hereafter  passed  shall  be 
construed  ^  *  *  to  authorize  the  execution 
of  a  contract  involving  the  pasrment  of  money 
in  excess  of  appropriations  made  by  law,  un- 
less such  act  shall  in  specific  terms  dedare  an 
appropriation  to  be  made  or  that  a  contract 
may  be  executed." 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlsesU  and  lad 
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The  Secretary  of  War  was,  therefore,  wlth- 
•ont  power  to  make  a  contract  binding  the 
government  to  pay  more  than  the  amount  ap- 
propriated. See  Bradley  t.  United  States,  98 
U.  S.  104, 113, 114, 25  L.  Ed.  105.  Those  deal- 
ing with  him  mnst  be  held  to  have  had  notice 
of  the  limitations  npon  his  authority.  But 
there  is  nothing  In  the  contract  indicating 
«  purpose  to  bind  the  government  for  any 
amount  In  excess  of  the  appropriation.  On 
the  contrary,  it  limits  to  the  amount  of  the 
appropriation  the  work  which  may  be  done. 

[2J  By  Act  of  October  2,  1914,  c.  313,  38 
Stat.  725,  Congress  appropriated  the  sum  of 
f20,000,000— 

^'to  be  expended  under  the  direction  of  the 
Secretary  of  War  and  the  supervision  of  the 
Chief  of  Engineers,  for  tiie  preservation  and 
maintenance  of  existing  river  and  harbor  works, 
and  for  the  prosecution  of  such  projects  here- 
tofore authorized  as  may  be  most  desirable  in 
the  interests  of  commerce  and  navigation,  and 
most  economical  and  advantageous  in  the  ex- 
ecution of  the  work.** 

Out  of  the  sum  so  appropriated  $12,000 
was  allotted  by  the  Secretary  for  completing 
the  Clearwater  Harbor  Improvement;  and 
out  of  this  sum  there  was  paid  to  the  con- 
tractor In  November,  1914,  |3,046.44,  b^ng  the 
unpaid  balance  at  unit  prices  for  the  material 
removed  prior  to  May  15, 1914.  Tliis  payment 
was  later  disallowed  by  the  auditor  for  the 
War  Department  and  the  Comptroller  of  the 
Treasury,  and  was  deducted  from  payments 
made  to  the  contractor  under  a  wholly  differ- 
ent contract  for  work  in  North  and  South 
Carolina.    It  is  dear  that  the  Act  of  1914  did 
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not  *authorize  the  application  of  any  part  of 
the  appropriaticm  to  work  theretofore  done. 
The  payment  therefrom  having  been  unau- 
thorized, did  not  bind  the  government;  and 
if  it  was  entitled  to  recover  the  money,  the 
method  pursued  In  doing  so  was  proper.  Wis- 
consin Central  Railroad  Co.  v.  United  States, 
164  U.  S.  190,  17  Sup.  Ct  45,  41  L.  Ed.  399 ; 
Grand  Trunk  Western  Railway  Co.  v.  United 
States,  252  U.  S.  112,  40  Sup.  Ct  309,  64  L. 
Ed.  484. 

[3,4]  Second.  It  is  contended  that  since 
the  contract  provided  that  the  government 
'inspectors  will  keep  a  record  of  the  work 
done,**  since  their  estimates  were  relied  upon 
by  the  contractor,  and  since  by  reason  of  the 
inspector's  mistake  the  contractor  was  led  to 
do  work  in  excess  of  the  appropriation,  the 
United  States  is  liable  as  upon  an  Implied 
contract  for  the  fair  value  of  the  work  per- 
formed. But  the  short  answer  to  this  conten- 
tion  is  that  since  no  official  of  the  govern- 
ment could  have  rendered  it  liable  for  this 
work  by  an  express  contract,  none  can  by  his 
acts  or  omissions  create  a  valid  contract  im- 
plied in  tSLcL  The  limitation  upon  the  author- 
ity to  impose  contract  obligations  upon  the 
United  States  Is  as  applicable  to  contracts  by 
implication  as  it  la  to  those  expressly  made. 


Nor  did  the  subsequent  use  of  the  excavation 
by  the  government  imply  a  promise  to  pay 
for  it  if  at  any  time  thereafter  Congress 
should  appropriate  money  to  be  applied  In 
completing  the  improvement. 

"Whenever  a  structure  is  permanently  affixed 
to  real  property  belonging  to  an  individual, 
without  his  consent  or  request,  he  cannot  be 
held  responsible  because  of  its  subsequent  use. 
It  becomes  his  by  being  annexed  to  the  soil; 
and  he  is  not  obliged  to  remove  it  to  escape  lia- 
bility. He  is  not  deemed  to  have  accepted  it  so 
as  to  incur  an  obligation  to  pay  for  it,  merely 
because  he  has  not  chosen  to  tear  it  down,  but 
has  seen  fit  to  use  it.**  United  States  v.  Pa- 
cific Railroad,  120  U.  S.  227,  240,  7  Sup.  Ct  490, 
496  (80  L.  Ed.  684). 

And  the  work  here  in  question  was  not  done 
with  the  consent  or  at  the  request  of  the 
United  States;    for  neither  the  government 
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inspectors  *nor  the  Secretary  of  War  had  au- 
thority either  to  obligate  the  government  or 
accept  voluntary  services.  See  Rev.  Stat  | 
3679,  as  amended  by  Act  March  3,  1905,  c. 
1484,  I  4,  33  Stat  1257,  and  Act  February 
27,  1906,  c  510,  §  3,  34  Stat  48  (Comp.  St  | 
6778). 

[S]  There  is  no  necessity  to  consider  what 
may  be  the  equitable  rule  where  there  is  a 
claim  of  unjust  enrichment  through  work 
done  upon  the  land  of  another  under  a  mis- 
take of  fact  See  Bright  v.  Boyd,  1  Story, 
478,  Fed.  Cas.  No.  1,875;  Id.,  2  Story,  608, 
Fed.  Cas.  No.  1,876;  Williams  v.  Gibbes,  20 
How.  535,  538,  15  L.  Ed.  1013;  Canal  Bank 
V.  Hudson,  111  U.  S.  66,  82-83,  4  Sup.  Ct.  803, 
28  L.  Bd.  354;  Armstrong  v.  Ashley,  204  U. 
S.  272,  285.  27  Sup.  Ct  270.  51  L.  Ed.  482. 
Nor  need  we  consider  whether  the  doctrine 
is  ever  applicable  to  transactions  with  the 
government.  For  the  right  to  sue  the  United 
States  In  the  Court  of  Claims  here  invoked 
must  rest  opon  the  existence  of  a  contract  ex- 
press or  implied  In  fact.  United  States  v. 
North  American  Co.,  253  U.  S.  330,  335,  40 
Sup.  Ct  518,  64  L.  Ed.  935. 

[6]  Third.  While  the  contractor  cannot  re- 
cover for  work  done  in  excess  of  the  appro- 
priation he  is  entitled  to  payment  to  the  ex- 
tent of  the  available  appropriation.  The 
amount  appropriated  was  f23,000.  The  ccm- 
tractor  received  only  $21,267.10.  It  appears 
that  the  balance,  $1,732.90,  was  applied  to 
superintendence  and  office  expenses;  and  the 
findings  of  fact  state  that  the  contractor 
"was  charged  with  expenses  of  inspection 
during  an  extensicm  of  time  beyond  the  coo- 
tract  period  amounting  to  $722.47."  Tlie  ap- 
propriate expense  of  superintendence  is 
clearly  chargeable  against  the  appropriation. 
But  if,  through  mistake  of  the  government's 
representatives  more  work  Is  done,  and  work 
is  continued  for  a  longer  period,  than  was 
contracted  for  or  authorized,  the  expenses 
of  superintendence  Incident  to  the  mistake 
should  be  borne  by  the  government,  and  the 
contractor  should  not  be  made  to  sufCtr  hf 
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tbe  depletion  of  the  appropriation.  The  fond 
otherwise  available  for  work  actually  per- 
formed should  be  applied  to  that  purpose. 

*The  findings  of  fact  leave  us  in  doubt  wheth- 
er there  has  been  charged  against  this  ap- 
propriation any  sum  for  superintendence  in 
excess  of  amounts  properly  chargeable;  and 
counsel  were  unable  to  remove  these  doubts, 
to  which  attention  was  called  at  the  argu* 
ment.  Unless  the  parties  can  agree  as  to  the 
facts,  the  case  should  be  remanded  to  the 
Gourt  of  Claims  to  determine  what,  if  any, 
amount  was  erroneously  charged  against  the 
appropriations  aggregating  $23,000;  and  for 
the  amount  of  such  improper  charges,  if  any, 
judgment  should  be  entered  for  the  petition- 
er. Except  as  stated  the  Judgment  is 
Affirmed* 


(X6  U.  8.  689) 

DANE  V.  JACKSON,  Treasurer,  oto. 

(Argued  April  16,  1021.    Decided  Jane  1* 

1021.) 

No.  720. 

e.  Constitutional  law  e=»229(l),  283— Taxa- 
tion ^s>37— Only  palpable  inequality  makes 
state  tax  a  violation  of  due  prooess  or  equal 
proteotlon  of  the  laws* 

Since  no  system  of  taxation  has  yet  been 
devised  which  will  return  to  each  taxpayer  or 
class  of  taxpayers  benefits  in  proportion  to  the 
pajments  made,  the  United  States  Supreme 
Court  will  not  attempt  to  revise  a  necessarily 
complicated  system  of  taxation  to  produce  what 
might  be  thought  to  be  a  more  just  distribu- 
tion of  the  burdens,  and  where  no  conflict  with 
federal  power  is  involved,  a  state  law  will  be 
held  contrary  to  the  Fourteenth  Amendment, 
as  denying  due  process  of  law  or  equal  protec- 
tion of  the  laws,  only  where  it  proposes  or 
clearly  results  in  such  palpable  inequality  be- 
tween the  burden  imposed  and  the  benefit  re- 
ceived as  to  amount  to  the  arbitrary  taking  of 
property  without  compensation. 

2.  Constitutional  law  <s==>229(l),  283  — Taxa- 
tion ^=s>54— Massachusetts  statute  for  dis- 
tribution of  income  tax  among  subdivisions 
held  not  contrary  to  federal  Constitution. 

St.  Mass.  1910,  c  314,  providing  for  the  dis- 
tribution of  the  income  tax  collected  by  the 
state  among  the  local  subdivisions  thereof  in 
increasing  percentages,  and  after  a  few  years 
entirely,  in  proportion  to  the  amount  of  the 
state  tax  imposed  upon  each,  regardless  of  the 
amount  of  the  income  tax  collected  from  each, 
does  not  deny  a  taxpayer  due  process  of  law 
or  equal  protection  of  law,  guaranteed  by  Const. 
Amend.  14,  though  he  resided  in  a  town  which 
will  receive  a  smaller  proportion  of  the  in- 
come tax  collected  therein  than  will  other  towns. 

3.  IMandamus  ^=»l 65 ^Presumption  that  local 
subdivisions  will  properly  apply  tax  money 
prevails  over  admission  by  demurrer  to  al* 
legations  that  It  might  devote  it  to  purpose 
not  benefiting  taxpayers. 

The  presumption  that  local  subdivisions  of 
a  state  will  apply  legally  the  portion  of  the  in- 
come tax  received  from  the  state  prevails  over 


the  admission  by  demurrer  of  an  allegation  of 
the  petition  for  mandamus  that  such  subdivi- 
sions might,  if  they  so  elected,  apply  the  money 
to  purposes  which  did  not  confer  any  benefit 
on  petitioner. 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

Mandamus  proceedings  by  Ernest  B.  Dane- 
against  James  Jackson,  Treasurer  and  Re- 
ceiver General  of  Massachusetts.  There  was^ 
a  Judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts  dismissing  the  petition  upon> 
demurrer  (129  N.  E.  600),  and  petitioner 
brings  error.    Afllrmed. 
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♦Mr.  Philip  Nichols,  of  Boston,  Mass.,  for 
plaintiff  in  error. 
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•Mr.  William  Harold  Hitchcock,  of  Boston,. 
Mass.,  for  defendant  in  error. 

Mr.  Justice  CLARKE  delivered  the  optnioi^ 
of  the  Court 

In  this  proceeding  we  are  asked  to  review 
and  reverse  a  Judgment  of  the  Supreme  Judi- 
cial Court  of  Massachusetts,  holding  valid  an 
act  of  the  General  Court  (General  Acts  1019, 
c.  314),  providing  for  the  distribution  of  the 
proceeds  of  an  income  tax  among  the  towna^ 
cities  and  taxing  districts  of  that  state, 
against  the  contention  that  it  violates  the 
due  process  and  equal  protection  of  the  law 
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♦clauses  of  the  Fourteenth  Amendment  to  tbe- 
Constitution  of  the  United  States. 

By  amendment  to  the  Constitution  of  Mas- 
sachusetts, approved  by  the  people  in  1915 
(xliv),  the  General  Court  was  given  power 
to  impose  a  tax  at  different  rates  upon  in- 
come derived  from  different  classes  of  prop- 
erty but  at  a  rate  uniform  throughout  tlie 
commonwealth  on  Incomes  derived  from  the 
same  class  of  property  and  to  exempt  the 
property  producing  such  income  from  other 
taxes. 

Pursuant  to  this  authority,  a  law  was  en- 
acted in  1916  (General  Acts  1916,  c.  2G9), 
which  it  is  sufficient  to  describe  as  taxing, 
with  exceptions  negligible  here:  Income  re- 
ceived from  bonds,  notes,  money  at  interest 
and  debts  due  the  person  paying  tlie  tax; 
dividends  on  shares  of  any  corporations  not 
organized  under  the  laws  of  Massachusetts; 
dividends  on  shares  in  partnerships,  associa- 
tions or  trusts,  the  interest  in  which  is  repre- 
sented by  transferable  shares;  and  income 
derived  from  professions,  employments,  trade 
or  business.  Intangible  property,  the  In- 
come from  which  is  taxed  by  the  act,  is  prac- 
tically exempted  from  local  taxation. 

The  validity  of  this  act  is  not  assailed. 

Prior  to  the  enactment  of  this  law,  the 
taxing  subdivisions  of  the  state  had  taxed 
the  real  estate  and  tangible  and  intangible 
personal  property,  within  their  respective 
Jurisdictions,  for  both  state  and  local  pnr- 
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poses,  and  the  exemption  from  local  taxation 
of  Intangible  property,  provided  for  in  the 
acti  necessarily  resulted  in  an  important 
redaction  In  their  revenues. 

The  proceeds  of  the  income  tax  thus  pro- 
vided for  were  distributed  by  temporary  acts 
applicable  only  to  the  years  1917  and  1918, 
but  in  the  year  1919  the  act  was  passed,  the 
validity  of  which  is  assailed  in  this  pro- 
ceeding, which  provides,  in  substance:  That 
the  state  treasurer  shall  pay  to  each  city, 

•696 

town  and  district,  from  the  income  tax  ^col- 
lected for  the  year  1919,  an  amount  equal  to 
90  per  cent  of  the  difference  betweoi  the 
average  amount  of  the  tax  levied  on  tangible 
and  intangible  personal  property  ther^n  in 
the  years  1915  and  1916  and  the  average  that 
would  be  produced  by  a  tax  upon  the  person- 
al property  actually  assessed  therein  for  the 
years  1917  and  1918  at  the  average  of  the 
rates  of  taxation  prevailing  therein  in  1915 
and  1916.  In  each  succeeding  year,  until 
and  including  the  year  1927,  the  amount  pay- 
able was  reduced  to  an  amount  10  per  cent 
less  than  it  was  for  the  next  preceding  year. 
Any  amount  collected  in  any  year  prior  to 
192^,  in  excess  of  the  required  payments 
must  be  distributed  to  the  cities,  towns  and 
districts  of  the  state  in  proportion  to  the 
amount  of  the  state  tax  Imposed  upon  each 
for  such  year,  and  in  1928  and  thereafter  the 
whole  of  the  amount  of  the  income  tax  must 
be  so  distributed  each  year. 

It  is  obvious  that  it  was  the  purpose  of 
this  act  to  reimburse  the  various  taxing  sub- 
divisions until  the  year  1928  to  the  extent 
thought  necessary  to  supply  the  loss  which 
each  would  sustain  by  the  withdrawal  from 
its  taxing  power  of  the  intangible  property 
the  income  of  which  was  taxed  by  the  state, 
and  that  prior  to  1928  any  excess  of  the 
income  tax  fund  orrer  such  requirements, 
and  beginning  with  that  year  and  continuing 
thereafter,  the  whole  of  that  fund,  should 
be  distributed  to  such  subdivisions  in  propor- 
tion to  the  amount  of  the  state  tax  paid  by 
each. 

The  petition  in  the  case  Is  one  for  manda- 
mus and  the  essential  allegations  of  it  are: 
That  the  petitioner,  an  inhabitant  of  the 
town  of  Brookline,  in  the  years  1919  and  1920 
derived  income  from  intangible  personal 
property  and  otherwise  which  rendered  him 
subject  to  the  provisions  of  the  Income  Tax 
Act  of  1916 ;  that  the  state  tax  in  Massadiu- 
setts  is  imposed  upon  towns  and  cities  in 
proportion  to  the  value  of  the  real  estate  and 
tangible  personal  property  and  polls  taxable 
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therein,  without  regard  *to  intangible  prop- 
erty or  incomes  taxed;  that  a  sum  in  excess 
of  $1,000,(KK)  was  raised  in  the  year  1920  by 
the  taxation  of  the  inhabitants  of  Brookline 
upon  incomes  derived  during  the  year  1919 
from  intangible  property  located  in  that  town 
and  on  other  income  earned  therein,  and 
that  as  great  an  amount  will  be  in  like  man- 


ner raised  in  1921;  that  under  the  distribu- 
tion statute  of  1919  there  will  be  returned 
to  the  town  of  Brookline  not  more  than  $500,- 
000  in  the  year  1920,  and  in  each  year  there- 
after a  less  amount,  until  in  the  year  1928 
not  more  than  $260,000  will  be  returned  to 
it,  while  other  towns,  having  greater  real 
estate  and  tangible  personal  property  valu- 
ation for  taxation,  will  receive  much  more 
than  their  inhabitants  will  have  contributed 
to  the  income  tax  fund;  and  that  such  pay- 
ments may  be  used  by  the  cities  and  towns 
receiving  them,  if  they  so  elect,  for  the  ex- 
clusive use  and  benefit  of  their  own  Inhabit- 
ants for  local  and  "proprietary"  purposes, 
which  would  not  in  any  degree  contribute 
to  the  benefit  of  the  petitioner,  or  of  the 
inhabitants  of  Brookline  or  of  the  citizens 
generally  of  the  commonwealth.  Upon  these 
allegations  a  writ  of  mandamus,  commanding 
the  respondent  not  to  distribute  any  of  the 
Income  tax  collected  in  the  years  1920  or 
1921,  was  prayed  for. 

Upon  demurrer  the  petition  was  dismissed. 

This  statement  of  the  case  shows  that  it  is 
admitted :  That  the  Income  Tax  Act  of  1916 
is  a  valid  law;  that  the  contention  is,  only, 
that  the  act  of  1919,  providing  for  distribu- 
tion of  the  tax,  is  unconstitutional;  and 
that  this  contrition  rests  wholly  upon  the 
allegation  of  the  petition  that  sudi  amount 
of  the  income  tax  collected  by  the  state  from 
the  plaintiff  in  error  and  from  other  inhabit- 
ants of  Brookline  as  may  be  returned  to  any 
other  subdivision  thereof,  may,  if  the  sub- 
division so  elects,  be  used  for  local  or  ''pro- 
prletary"  purposes  such  that  no  benefit  what- 
ever will  accrue  from  the  expenditure  of  the 
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tax  to  the  plaintiff  *in  error  or  to  other  In- 
habitants of  the  town  of  Brookline  or  to  the 
Inhabitants  of  the  state  in  general. 

It  is  argued  that  ftom  these  conditions  It 
must  follow  that  the  plaintiff  in  error  and 
other  inhabitants  of  Brookline  are  taxed  for 
the  exclusive  benefit  of  the  inhabitants  of 
other  subdivisions  of  the  state,  and  that  this 
violates  the  due  process  of  law  clause,  or,  if 
not  that,  the  equal  protection  of  the  laws 
clause  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  that 
therefore  the  proposed  distribution  of  the 
tax  should  be  restrained. 

The  relation  of  the  power  of  the  federal 
courts  to  the  taxing  systems  of  the  states 
has  been  the  subject  of  much  discussion  in 
the  opinions  of  this  court,  notably  in  the 
following  cases:  McCuUough  v.  Maryland,  4 
Wheat  316,  428-432,  4  L.  Ed.  579;  Provi- 
dence Bank  v.  Billings  and  Plttman,  4  Pet 
514,  563,  7  L.  £>d.  939 ;  State  Tax  on  Foreign 
Held  Bonds,  15  Wall.  300,  319,  21  L.  Ed.  179; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  105, 
24  L.  Ed.  616;  KlrUand  v.  Hotchklss,  100  U. 
S.  491,  497,  25  L.  Ed.  558;  Memphis  Gas 
Light  Co.  V.  Taxing  District  of  Shelby  Coun- 
ty, 109  U.  &  398,  400,  3  Sup.  Ct  205,  27  L. 
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Bd.  976 ;  Beirs  Gap  Railroad  Co.  ▼.  Pennsyl- 
ranla,  134  U.  S.  232,  237,  238,  10  Sup.  Gt. 
533,  33  I^  Ed.  882 ;  Merchants'  &  Manufiic- 
turers*  Bank  v.  Pennsylvania,  167  U.  S.  461, 
463,  464,  17  Sup.  Gt  829.  42  L.  Ed.  236 ;  Hen- 
derson Bridge  Co.  v.  Henderson  City,  173 
U.  S.  592,  615,  616,  19  Sup.  Gt  553,  43  L.  Ed. 
623 ;  Travelers'  Insurance  Go.  v.  Connecticut, 
185  U.  S.  364,  371.  22  Sup.  Gt  673,  46  U  Ed. 
949;  Wagner  t.  Baltimore,  239  U.  S.  207, 
220,  36  Sup.  Ct  66,  60  I^  Ed.  230. 

[1]  While  the  nature  of  the  subject  does 
not  permit  of  much  finality  of  general  state- 
ment it  may  plainly  be  derived  from  the 
cases  dted  that  since  the  system  of  taxation 
has  not  yet  been  devised  which  will  return 
precisely  the  same  measure  pf  benefit  to  each 
taxpayer  or  class  of  taxpayers,  in  proportion 
to  payment  made,  as  will  be  returned  to 
every  other  individual  or  class  paying  a 
given  tax,  it  is  not  within  either  the  disposi- 
tion or  power  of  this  court  to  revise  the 
necessarily  complicated  taxing  systems  of  the 
states  for  the  purpose  of  attempting  to  pro- 
duce what  might  be  thought  to  be  a  more 
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Just  distribution  ot  the  ^burdens  of  taxation 
than  that  arrived  at  by  the  state  Legislatures 
(4  Pet  517,  7  L.  Ed.  939;  15  Wall.  319,  21  L. 
Ed.  179;  109  U.  S.  400,  3  Sup.  Gt.  205,  27  L. 
Ed.  976 ;  185  U.  S.  371,  22  Sup.  Ct  673,  46 
L.  E>1.  949,  supra);  and  that  where,  as  here, 
conflict  with  federal  power  is  not  involved, 
a  state  tax  law  will  be  held  to  conflict  with 
the  Fourteenth  Amendment  only  where  it  pro- 
poses, or  clearly  results  in,  such  flagrant  and 
palpaUe  inequality  between  the  burden  im- 
posed and  the  benefit  received,  as  to  amount 
to  the  arbitrary  taking  of  property  without 
compensation — "to  spoliation  under  the  guise 
of  exerting  the  power  of  taxing."  134  U. 
S.  237,  10  Sup.  Ct  633,  33  L.  Ed.  802 ;  173  U. 
S.  615,  19  Sup.  Gt  553,  43  L.  Ed.  823 ;  239 
U.  S.  220,  36  Sup.  Gt.  66,  60  L.  Ed.  230,  supra. 
For  other  inequalities  of  burden  or  other 
abuses  of  the  state  power  of  taxation,  the 
only  security  of  the  citizen  must  be  found  in 
the  structure  of  our  government  itself.  So 
early  as  4  Pet  563,  7  L.  £3d.  939,  supra,  it 
was  said  by  Chief  Justice  Marshall: 

"This  vital  power  [of  taxation]  may  be  abus- 
ed, but  the  Constitation  of  the  United  States 
was  not  intended  to  furnish  the  corrective  for 
every  abuse  of  power  which  may  be  committed 
by  the  state  governments.  The  interest,  wis- 
dom, and  justice  of  the  representative  body, 
and  its  relations  with  its  constituents,  furnish 
the  only  security,  where  there  is  no  express 
contract,  against  unjust  and  excessive  taxa- 
tion; as  well  as  against  unwise  legislation  gen- 
erally.** 

The  application  of  this  summary  of  the 
law  renders  our  conclusion  not  doubtful. 

[2]  The  income  tax  involved  is  uniform  in 
its  applicati<m  to  all  income  within  the  de- 
scription of  the  act  of  all  inhabitants  of  the 
state  without  regard  to  the  taxing  subdivision 


in  which  they  may  reside.  It  is  collected  by 
the  state  and  the  capital  value  producing  the- 
tax  is  practically  exempted  from  other  taxa- 
tion. The  tax  was  authorized  by  the  people 
of  the  state  and  the  act  was  given  form  by 
the  Legislature,  for  the  purpose  of  correcting 
flagrant  inequalities  of  taxation,  resulting 
from  what  the  Supreme  Judicial  Court,  In  the 
opinion  In  this  case,  called  the  "colonization"^ 
of  wealthy  owners  of  intangible  securities 

in  ^towns  and  cities  which  had  exceptionally 
low  rates  of  taxation  "brought  about  by  avoiit- 
ance  and  evasion,  legal  and  Illegal,  of  the 
tax  laws  prevailing  before  the  enactment  of 
the  income  tax  law.*'  Report  to  the  Senate 
and  House  of  Representatives  of  Massachu- 
setts by  "the  Joint  Special  Committee  on 
Taxation,"  January  31,  1919.  The  report 
just  referred  to  was  made  after  an  elaborate 
study  of  the  subject  of  the  distribution  of 
this  income  tax,  in  the  progress  of  which 
largely  attended  public  hearings  were  held 
in  many  cities  of  the  state,  and  it  recom- 
mended the  law  assailed,  in  substantially  the 
form  in  which  it  was  enacted.  The  plan  of 
returning  the  tax  to  the  various  taxing  dis- 
tricts, in  which  those  who  paid  it  resided, 
which  is  so  strongly  urged  in  argument,  was 
carefully  considered  and  was  rejected,  as  ex- 
pensive and  difficult,  if  not  impracticable,  of 
application,  and  as  calculated  to  ignore  the 
considerations  which  led  to  the  enactment  of 
the  law  and  to  restore  the  evils  and  inequali- 
ties of  taxation  which  it  was  devised  to  cor- 
rect It  is  also  apparent  that  this  distribu- 
tion law  should  not  be  considered  as  an 
isolated  provision  but  as  an  important  part 
which  it  clearly  Is,  of  an  elaborate  and  in- 
volved system  of  state  taxation,  which  would 
be  seriously  affected  by  the  granting  of  such 
a  writ  of  mandamus  as  is  prayed  for. 

[3]  Acc^ting  as  true,  as  we  must,  the  al- 
legation of  the  petition,  admitted  by  the  de- 
murrer, that  the  local  subdivisions  of  the 
state  may,  "if  they  so  elect,*'  devote  the 
money  derived  from  the  income  tax  through 
the  distribution  provided  for  in  the  act  as- 
sailed, to  purposes  which  might  not  confer 
any  certain  benefit  upon  the  plaintiff  in  error 
or  persons  in  like  situations,  yet,  it  must  be 
accepted  on  the  other  hand  that  It  is  entirely 
clear  that  there  are  many  purposes  to  which 
these  subdivisions  may  devote  the  money,  **if 
they  so  elect,"  which  would  be  of  such  state- 
wide Influence  that  the  plaintiff  in  error  and 
those  similarly  situated  would  very  certainly 
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be  benefited  'by  the  expenditure  of  it  It 
must  be  said  also  in  this  case,  as  was  said 
by  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  the  decision  of  a  similar  case,  Duffy 
V.  Treasurer  and  Receiver  General,  234  Mass. 
42,  125  N.  B.  185: 

"There  is  nothing  on  the  record  to  Justify 
the  assumption  that  the  several  municipalities 
design  to  devote  to  other  than  public  use  any 
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portion  of  the  Iccoine  tax  tbns  distribated  to 
them.  Every  presumption  is  in  favor  of  legali- 
ty in  the  absence  of  evidence  to  the  contrary.*' 
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This  presumption  of  legality  is  a  sound 
•and  strong  one,  and  is  amply  sufficient  to 
prevail  over  the  effect  of  the  admitted  al- 
legation of  the  petition. 

The  case  presented  is  clearly  not  one  of 
that  extreme  inequality  in  taxation  of  which 
the  federal  courts  should  lay  hold,  but  in- 
volves rather  a  question  of  state  policy,  of  a 
character  which  the  people  have  been  satis- 
fled  to  leave  to  the  Judgment,  patriotism  and 
«ense  of  Justice  of  representatives  in  their 
state  Legislature. 

The  Judgment  of  the  Supreme  Judicial 
Oourt  of  Massachusetts  is 

Affirmed. 
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No.  246. 

Csnrtt  ^9385(1)— Oistriot  Court,  determining 
olalnt  for  rsqulsltfon  of  supplies,  does  not  sit 
as  Court  of  Claims,  and  Supreme  Court  does 
not  bavo  Jurisdlotlon  of  a  direct  writ  of  error 
thereto. 

Under  Lever  Act  Aug.  10,  1917,  t  10 
<Comp.  St  1918,  Gomp.  St  Ann.  Snpp.  1919, 
I  8115^11),  giving  the  District  Court  jurisdic- 
tion to  determine  claims  for  the  balance  of 
the  value  of  supplies  requisitioned  for  the 
army,  in  which  section  the  provision  that  the 
suit  should  be  brought  in  the  manner  provid- 
ed by  Judicial  Code,  t  24,  par.  20  (Comp.  St 
t  991),  and  section  145  (section  1136),  added 
by  amendment  in  the  Senate,  was  omitted  on 
objection  by  the  House,  though  such  provi- 
sion was  left  in  Lever  Act  Aug.  10,  1917,  §§ 
12,  16,  25  (Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  §§  3115V6JJ>  dll5%U,  8115V&q),  re- 
lating  to  requisitions  of  other  classes  of  prop- 
erty, the  District  Court,  in  a  suit  under  sec- 
tion 10,  does  not  sit  as  a  Court  of  Claims,  but 
is  exercising  its  ordinary  jurisdiction  in  which 
a  trial  by  jury  may  be  demanded  so  that  the 
Supreme  Court  has  no  jurisdiction  of  a  direct 
writ  of  error  to  review  a  judgment  in  such  a 
«uit,  but  the  writ  should  go  in  first  instance 
to  CJircuit  Court  of  Appeals,  under  Judicial 
Code,  f  128  (Comp.  St  f  1120). 

In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Suit  by  Charles  0.  A.  Pfltsch  against  the 
United  States  to  recover  a  balance  alleged 
to  be  due  him  for  property  requisitioned  for 
Che  army  under  the  Lever  Act  Judgment  for 
plaintlfT,  and  the  United  States  brings  er- 
ror. Writ  of  error  dismissed  for  want  of 
jurisdiction. 
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*The  Attorney  General,   for  the   United 
States. 


Mr.  Justice  BRANDEIS  delivered  the  opin- 
ion of  the  Court 

Pursuant  to  section  10  of  the  Lever  Act 
(Act  Aug.  10,  1917,  a  63,  40  Stat.  276,  279 
[Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919, 
t  3115^11])  the  President  requisitioned  for 
the  army  on  April  18,  1918,  a  radial  drill 
belonging  to  Pfltsch.  The  Board  of  Apprais- 
ers of  the  War  Department  found  its  then 
value  to  be  $3,979.50,  and  awarded  him  that 
amount  as  compensation.  Pfltsch  declared 
this  amount  was  unsatisfactory,  and  insisted 
that  the  value  was  greater,  and  that  he  was 
entitied  also  to  interest  from  the  date  of 
the  taking.  On  February  5, 1919,  the  govern- 
ment paid  him  an  amount  equal  to  75  per 
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centum  of  the  award.  *Thereupon  this  suit 
was  brought  by  him  in  the  District  Court  of 
the  United  States  for  Southern  New  York  to 
recover  the  balance  alleged  to  be  due.  The 
case  was  tried,  by  agreement,  without  a  jury. 
The  court  found  the  value  to  be  $4,550,  and 
entered  judgment  for  the  part  then  unpaid, 
together  with  interest  from  the  date  of  tak- 
ing, at  the  rate  of  6  per  cent  on  the  amounts 
from  time  to  time  unpaid.  The  government 
brought  the  case  here  by  direct  writ  of  error 
and  assigned  as  the  only  error  that  interest 
should  not  have  been  allowed. 

The  preliminary  question  arises  whether 
this  court  has  jurisdiction  on  direct  writ  of 
error.  The  answer  to  be  given  to  it  depends 
upon  the  nature  of  the  jurisdiction  conferred 
upon  the  District  Coiurt  by  section  10  of  the 
Lever  Act.  If  the  jurisdiction  is  to  be  ex- 
ercised in  the  manner  provided  by  section  24, 
paragraph  20,  of  the  Judicial  (3ode  (Comp. 
St  §  991),  which  confers  upon  the  District 
Court  jurisdiction  concurrent  with  the  court 
of  Claims  a  direct  writ  of  error  lies  from  this 
court  J.  Homer  Fritch,  Inc.,  v.  U.  S.,  248  U.  S. 
458,  39  Sup.  Ct  158,  63  L.  Ed.  359.  If  how- 
ever, the  jurisdiction  is  the  ordinary  juris- 
diction of  the  EHstrlct  Court,  the  writ  of  error 
should  have  gone,  in  the  first  instance,  from 
the  Circuit  Court  of  Appeals  under  section 
128  of  the  Judicial  0)de  (Comp.  St  §  1120). 
The  nature  of  the  jurisdiction  of  the  Dis- 
trict Court  is  of  importance,  not  only  because 
of  the  question  directly  involved,  but  be- 
cause the  answer  given  to  it  will  determine 
incidentally  whether  plaintlfts  who  proceed 
under  section  10  are  entitled  to  a  trial  by 
jury;  for  section  24,  paragraph  20,  of  the 
Judicial  Code  declares  that  "all  suits  brought 
and  tried  under  the  provisions  of  this  para- 
graph shall  be  tried  by  the  court  without  a 
jury."  See  United  States  v.  Mcurane  (a 
C.  A.)  270  Fed.  761;  Filbin  Corporation  v. 
United  States  (D.  C.)  266  Fed.  911. 

Section  10  provides  that  the  Presidoit  may 
requisition  foods^  feeds,   fuels,   and   other 
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war  snpplleB  with  the  necessary  storage  fa- 
cilities, and  that  he  shall  ascertain  and  pay 
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*]nst  compensation  for  them.  But  if  any  per- 
son is  not  satisfied  with  the  President's 
award  he  is  to  receive  75  per  cent  of  the 
award  and  for  the  balance  claimed  **sball  be 
entitled  to  sne  the  United  States  •  *  * 
and  Jurisdiction  is  hereby  conferred  on  the 
United  States  District  Courts  to  hear  and 
determine  all  such  controversies.**  Three  lat- 
er sections  of  the  act  which  provide  for 
requisitioning  other  classes  of  piroperty — 
section  12  (Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  t  8115^JJ),  relating  to  factories, 
mines,  and  pipe  lines;  section  16  (section 
3115V6U),  to  distilled  spirits;  and  section  25 
(section  3115V6Q)t  to  coal  or  coke  plants  or 
businesses — make  provision  for  suits  against 
the  United  States  to  recover  Just  compensa- 
tion in  terms  materially  different  from  that 
In  section  10.  Each  of  those  three  sections 
provides  in  identical  terms  that  a  person 
dissatisfied  with  the  President's  award  "shall 
be  entitled  to  sue  the  United  States  *  *  • 
in  the  manner  provided  by  section  twenty- 
four,  paragraph  twenty,  and  section  one  hun- 
dred and  forty-five  of  the  Judicial  Code." 
The  latter  of  these  sections  of  the  Judicial 
Code  confers  Juriadiction  upon  the  Ck>urt 
of  Claims  to  adjudicate  claims  against  the 
United  States,  and  the  former  confers  upon 
the  District  Ck>urts  Jurisdiction  concurrent 
with  the  Court  of  Claims  in  cases  which  do 
not  involve  more  than  $10,000.  Thus,  while 
sections  12,  16,  and  25  of  the  Lever  Act  in 
terms,  confers  Jurisdiction  concurrently  upon 
the  Court  of  Claims  and  the  District  Courts 
sitting  as  a  0)urt  of  Claims,  section  10,  in 
terms,  confers  Jurisdiction  to  hear  all  cases 
arising  under  it  upon  the  District  Courts 
alone.  The  question  presented  to  us  Is 
whether  this  exclusive  Jurisdiction  granted 
the  District  Courts  by  section  10  la  to  be  ex- 
ercised in  accordance  with  the  law  govern- 
ing the  usual  procedure  of  a  District  C!ourt 
in  actions  at  law  for  money  compensation  or 
by  the  provisions  of  the  law  governing  the 
exertional  Jurisdiction  concurrent  with  the 
Court  of  Claims  where  it  sits  without  a  Jury. 
The  legislative  history  of  the  Lever  Act 
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establishes  that  *the  difference  of  the  Juris- 
dictional provision  in  section  10  from  those 
of  sections  12,  16,  and  25  was  the  result  not 
of  inadvertence,  but  of  deliberate  action  in 
the  face  of  opposition.  The  Jurisdictional 
provision  of  section  10,  as  introduced  into 
the  House  of  Representatives  and  as  original- 
ly passed  by  it,  was  in  the  precise  form  in 
which  it  was  enacted  into  law.  65th  Cong.  1st 
Sess.  House  Rept  75;  55  Ck)ng.  Rec.  4113. 
When  the  bill  reached  the  Senate  from  the 
House,  the  Senate  committee  reported  an 
amendment  strilcing  out  the  House  provision 
and  substituting  a  provision  which  made  sec- 
tion 10  in  this  respect  identical  witli  sections 
12,  16^  and  25;    that  is,  the  senate  commit- 


tee's amendment  provided  that  suits  under 
section  10  should  be  brought  against  the  Unit- 
ed States  *'in  the  manner  provided  by  section 
twenty-four,  paragraph  twenty,  and  section 
one  hundred  and  forty-five  of  the  Judicial 
Ck)de."  66  Cong.  Rec  4626.  This  would  have 
conferred  concurrent  Jurisdiction  upon  the 
Court  of  Claims  and  the  District  Ck>urt  sit- 
ting as  a  Court  of  Claims.  As  so  amended, 
section  10  was  passed  by  the  Senate;  but  the 
House  refused  to  concur  in  this  amendment 
And  this  disagreement,  with  eight  others 
relating  to  section  10,  was  sent  to  the  con- 
ference committee.  55  Ck)ng.  Rec  5473.  The 
House  conferees  recommended  receding  from 
objections  to  the  eight  other  Senate  amend- 
ments of  this  section,  but  they  Insisted  upon 
the  objection  to  the  change  of  the  Jurisdic- 
tional provision.  55  Cong.  Rec.  573^^737. 
The  Senate  conferees  recommended  receding 
from  Its  amendment  to  the  Jurisdictional  pro- 
vision and  that  the  original  House  provision 
be  restored.  55  Ck)ng.  Rec.  5709.  In  report- 
ing for  the  House  conferees,  Mr.  Lever  said 
of  this  amendment: 
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Amendment  SO.  This  amendment  gives  ju- 
risdiction, in  gaits  to  recover  just  compeDsa- 
tion  under  section  10  of  the  House  Bill,  to  the 
Court  of  Claims  in  addition  to  the  United 
States  District  Courts.  The  Senate  recedes.** 
65th  Congress,  1st  Sess.  House  Report  No.  117, 
p.  14;  55  Cong.  Rec  5737. 
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*It  is  iHaln,  then,  that  Congress  had  this 
question  presented  to  its  attention  In  a 
most  precise  form.  It  had  the  issue  clearly 
drawn  between  granting  for  the  adjudication 
of  cases  arising  under  this  section  concur- 
rent Jurisdiction  in  the  Court  of  Claims 
and  the  District  Courts  without  a  trial  by 
Jury,  or  of  establishing  an  exclusive  Jurisdic- 
tion In  the  District  0)urts  of  which  the  right 
to  a  Jury  trial  is  an  incident  The  first  ai> 
temative  was  rejected,  and  the  reason  given 
for  this  rejection  in  the  statement  of  the 
House  conferees  is  that  the  proposed  amend- 
ment would  confer  Jurisdiction  upon  the  C^urt 
of  Claims.  It  is  difiScult  to  conceive  of  any 
rational  ground  for  rejecting  the  dear  and 
explicit  amendment  made  by  the  Senate, 
except  to  accord  a  trial  by  Jury.  All  difficul- 
ties of  construction  vanish  if  we  are  willing 
to  give  to  the  words  of  section  10,  deliberate- 
ly adopted,  their  natural  meaning. 

Furthermore,  it  is  significant  that  this  is 
not  the  only  occasion  upon  which  Congress 
has  provided  for  suits  against  the  United 
States  exclusively  in  the  District  Courts. 
Section  1  of  the  War  Risk  Insurance  Act  of 
May  20,  1918,  c  77,  40  Stat  555,  provides 
that  suits  upon  Insurance  policies  **may  be 
brought  against  the  United  States  in  the  Dis- 
trict Court  of  the  United  States  in  and  tar 
the  district  in  which  such  beneficiaries  or 
uny  one  of  them  resides."  The  Act  of  Mardi 
4,  1019,  c  125,  t  3,  40  Stat  1348  (Comp.  St 
Ann.  Supp.  1919,  f  8115^kk  [3]),  which  an- 
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"thorises  tbe  President  to  reQulsltlon  storage 
facilities  for  wheat,  provides,  in  the  words  of 
section  10  of  the  Lever  Act,  that  "Juris- 
-diction  is  hereby  conferred  on  the  United 
States  District  Ck>urts  to  hear  and  deter- 
mine all  snch  controyersies."  And  section 
^  of  the  Act  of  July  11,  1918,  c.  145,  40  Stat 
^8  (Gomp.  St.  Ann.  Snpp,  1919,  I  514e),  per- 
mits suits  against  the  United  States  on 
tnarine  Insurance  "In  the  District  Court  of 
the  United  States,  sitting  in  admiralty." 

A  survey  of  the  war  legislation  permitting 
the  seizure  of  property  discloses  that  congress 
lias  established  three  distinct  Jurisdictions 
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for  the  purpose  of  suit  against  the  *Unit- 
•ed  States  for  compensation.  In  17  instances^ 
it  definitely  provided  by  reference  to  the  ap- 
propriate sections  of  the  Judicial  Code  for 
-concurrent  Jurisdiction  in  the  Court  of  Claims 
and  the  District  Courts  sitting  as  a  court  of 
daims.  In  the  four  instances  above  set 
forth  it  conferred  Jurisdiction  only  on  the 
District  Courts.  In  four  Instances  it  con- 
ferred Jurisdiction  only  on  the  Court  of 
Claims.'  The  established  rule  of  statutory 
<x>nstruction  should  lead  us  to  give  ^ect  in 
-every  practicable  manner  to  the  distinctions 
which  Congress  has  seen  fit  to  make.    Com- 

^Statutw  which  proTldo  for  ■ults  for  compen- 
-Mitlon  against  the  United  States  In  both  tho  Dis- 
trict Courts  and  the  Court  of  Clalma  in  the  man- 
ner proTlded  b7  section  14,  par.  20,  and  section 
146  of  the  Judicial  Code  (Comp.  St  SI  991,  1186): 
Act  ICarch  4,  1917,  e.  180,  89  SUt  1198;  the  Nayal 
Bmersencj  Fund  Act;  Act  June  IB,  1917,  c.  29,  40 
Stat.  188  (Comp.  St.  1916,  Comp.  St.  Ann.  Supp. 
1919,  I  811P/ud),  Bmergeocy  Shipping  Pund  Act; 
Act  Aug.  10,  1917.  0.  66,  SS  12.  16,  26,  40  SUt  279, 
282,  284  (sections  811&V4JJ,  8116Ha  8116Hq) :  Act 
Oct  6,  1917,  c.  79,  40  Stat  858,  871,  872  (section 
2804bbbb),  land  for  ordnance  proving  ground  and 
for  naTal  oonstructlon;  Act  March  1,  1S18,  e.  19, 
40  Stat  488,  439  (section  8146t),  Shipping  Board 
Housing;  Act  April  22,  1918,  c.  62.  40  SUt  636 
(sections  SUBVud,  8115>/i«dd),  Shipping  Board  trol- 
lejrs  or  fnterurban  railways;  Act  April  26,  1918,  c. 
«4.  40  SUt  637,  688  (section  2804bbbbb).  land  for 
ordnance  proving  ground;  Act  May  16,  1918,  c  74, 
f  2,  40  Stat  651  (Comp.  St  Ann.  Supp.  1919.  | 
8115%b),  land  for  war  housing;  Act  July  1,  1918, 
c.  114,  S  6,  par.  "d,"  40  SUt  720  (section  3U57atC), 
contracU  for  ships,  war  materials,  factories,  etc.; 
Act  July  8,  1918,  e.  139,  S  1.  40  SUt  826  (secUon 
6933c),  Buildings  for  War  Dept  In  District  of  Co- 
lumbia; Joint  Res.  July  16,  1918,  c.  154,  40  SUt 
904,  telegraph  systems;  Act  July  18,  1918,  c.  167,  | 
14,  40  SUt  916  (section  3115Vu]J),  dry  docks, 
wharres,  war^ouses,  terminals;  Act  of  Oct  6,  1918, 
c.  181,  I  3,  40  Stat  1010  (section  3116^688),  min- 
erals, ores,  mines,  smelters,  etc.;  Act  Not.  21, 
1918,  c.  212,  S  1.  40  SUt  1048  (secUon  839c),  build- 
ings for  Department  of  Agriculture  in  District  of 
Columbia. 

*  SUtutes  which  proTlde  for  suite  for  compensa- 
tion against  the  United  SUtes  only  in  the  Court 
of  Claims;  Act  Oct  6,  1917,  c.  106,  S  10,  40  SUt 
422  (Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919,  | 
8115V&ee).  patente;  Act  July  1,  1918,  c.  114,  40  SUt 
706  (Comp.  St  Ann.  Supp.  1919,  {  9466),  patente 
used  by  United  Stetes;  Act  March  21,  1918,  c.  26, 
I  8,  40  Stet  454  (Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919.  {  3115%c),  railroads:  Act  March  2,  1919, 
e.  94,  S  2,  40  SUt  1273  (Comp.  St  Ann.  Supp.  1919, 
I  3115^ Vub),  war  contracte,  ete. 


pare  Penn  Mutual  Life  Insurance  Co.  v. 
I^ederer,  252  U.  S.  523,  533,  40  Sup.  Ot  897, 

64  L.  Bd.  608.  And  where  It  deslgnatee  a  *]u- 
rlsdlc^lon  In  which  the  trial  will  be  with  a 
Jury  instead  of  one  where  the  trial  will  be  by 
the  court  alone,  it  is  our  duty  to  give  effect 
to  its  designation. 

The  writ  of  error  is  dismissed  for  want  of 
Jurisdiction  in  this  court 

Dismissed. 

(266  U.  8.  4n) 

BETHLEHEM  MOTORS  CORPORATION  et 
al.  V.  FLYNT,  Sheriff  et  al. 

(Submitted  March  22,  1921.    Decided  Jane  1, 

1921.) 

No.  254. 

1.  CerporatioBS  ^9662— Dolag  buslaees  la  a 
state  and  having  agent  therein  within  Juiis- 
dlotlon  for  purpose  of  suit  against  them. 

Foreign  corporations,  doing  business  in  a 
state  and  having  an  agent  therein,  are  within 
the  jurisdiction  of  the  state  for  the  purpose 
of  suit  against  them. 

2.  Constitutional  iaw  «=s>240(l)— Inoreased  II- 
oense  fee  from  oorporatlons  not  having  speel- 
fled  investments  within  state  held  to  disorim* 
Inate  against  foreign  oorporatlons. 

Laws  N.  C.  1917,  c.  231,  t  72,  imposing  a 
license  on  automobile  manufacturers,  which 
provides  that  the  license  on  such  manufactur- 
ers who  have  invested  three-fourths  of  their 
assets  in  state  securities  or  in  personal  prop- 
erty within  the  state  shall  be  only  one-fifth 
of  the  amount  imposed  on  others,  unjustly  dis- 
criminates between  foreign  corporations  manu- 
facturing outside  of  tbe  state,  but  doing  busi- 
ness therein  by  selling  their  products,  since  a 
foreign  corporation  could  not  comply  with  the 
condition  for  tbe  reduced  license,  while  a  do- 
mestic corporation  could  and  therefore  tbe  act 
denies  the  equal  protection  of  the  laws  guar- 
anteed by  Const.  Amend.  14. 

3.  Commerce  ^=»72— License  on  sale  of  pro- 
duct of  corporation  not  within  the  state  is 
taxed  on  interstate  eommeroe. 

Laws  N.  C.  1917,  c.  231,  t  72,  imposing  a 
license  tax  on  all  manufacturers  of  automo- 
biles engaged  in  selling  them  within  tbe  state, 
when  applied  to  a  foreign  manufacturer  not 
doing  business  within  the  state,  but  sending  its 
products  there  for  sale,  is  a  direct  burden  on 
Interstate  commerce,  contrary  to  the  commerce 
clause  of  the  United  States  Constitution. 

Mr.  Justice  Pitney  and  Mr.  Justice  Brandeis, 
dissenting. 

In  Error  to  the  Supreme  Court  of  the  State 
of  North  Carolina. 

Suit  by  the  Bethlehem  Motors  Corporation 
and  others  against  George  W.  Flynt,  as  Sher- 
iff, and  another,  to  restrain  a  sale  of  a  truck 
and  motor  car  for  nonpayment  of  license  tax. 
An  order  dissolving  a  preliminary  restraining 
order  was  affirmed  by  the  Supreme  Court  of 
North  Carolina  (178  N.  C.  399,  100  S.  B.  (»3), 


^s»For  other  casea  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  DlgesU  and  Indexes 
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and  plaintlifs  bring  error.    Reversed  and  re- 
manded. 

Mr.  J.  E.  Alexander,  of  Winston-Salem,  N. 
C,  for  plaintiffB  in  error. 

Messrs.  James  S.  Manning,  Atty.  Gen.,  and 
Frank  Nash,  Asst  Atty.  Gen.,  both  of  Ral- 
eigh, N.  C,  for  defendant  in  error. 

*Mr.  Justice  McKENN A  delivered  the  opin- 
ion of  the  Court 

The  defendants  in  error  are,  respectively, 
sheriffs  of  Forsyth  and  Guilford  counties,  N. 
O.  Under  the  laws  of  the  state,  for  the  non* 
payment  of  a  license  tax,  the  former  levied 
on  a  motor  truck  belonging  to  the  Bethlehem 
Ck)rporation  (referred  to  as  the  Pennsylvania 
corporation);  the  latter  levied  on  a  car  be- 
longing to  the  National  Motor  Car  &  Vehicle 
Corporation  (referred  to  as  the  Indiana  cor- 
poration). The  trucks  are  manufactured  in 
Pennsylvania,  the  cars  in  Indiana,  and  they 
are  distributed  in  North  Carolina  and  other 
states  through  W.  Irving  Young  &  Co.  (refer- 
red to  as  the  Delaware  corporation),  a  corpo- 
ration of  the  state  of  Delaware,  which  con- 
ducts its  business  in  North  Carolina  by  the 
Liberty  Motors  O>rporation  and  the  National 
Motors  Company,  these  companies  being  cor- 
porati<ms  of  North  Carolina.  And  it  is  the 
finding  w  conclusion  of  the  trial  court  that 
"both  corporations  thereupon  were  and  be- 
came the  agents"  of  the  three  other  corpora- 
tions '*for  the  purpose  of  selling  and  deliver- 
ing said  tru<^  and  automobiles.'*  They  were 
consigned  to  the  two  latter  companies  and 
were  sold  direct  by  them  from  their  storage 
warehouse,  being  consigned  to  them  for  that 
purpose  and  not  to  be  used  exclusively  as 
sanfples  or  for  demonstration  purposes,  nor 
used  or  intended  to  be  used,  simply  for  the 
purpose  of  soliciting  orders  to  be  filled  by 
shipment  from  the  place  of  their  manufacture. 

Plaintiffs  in  error  brought  this  suit  in  the 
superior  court  of  Forsyth  county  to  restrain 
the  defendants  in  error  from  selling  the  truck 
and  car.  A  preliminary  restraining  order 
was  granted.  It  was  subsequently  dissolved. 
The  order  of  dissolution  was  affirmed  by  the 
Supreme  Court,  thereby  sustaining  the  license 
tax  and  the  levy  upon  the  automobiles  made 
to  enforce  it 
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*A  summary  of  the  act  by  which  a  license 
is  required  is  necessary.  It  provides  in  sec- 
tion 72  of  liSws  1917,  c.  231,  that  every  man- 
ufacturer of  automobiles  ''engaged  in  the 
business  of  selling  the  same  in  this  state,  or 
every  person  or  persons  or  corporation  en- 
gaged in  selling  automobiles  in  this  state,  the 
manufacturer  of  which  has  not  paid  the  li- 
cense tax  provided  for  in  this  section,  before 
selling  or  offering  for  sale  any  such  machine, 
shall  pay  to  tlie  state  treasurer  a  tax  of  $500 
and  obtain  a  license  for  conducting  such  busi- 
ness." The  name  of  the  machine  must  ac- 
company the  application  for  a  license,  which 
must  be  in  writing.  A  licensee  may  employ 
an  unlimited   number  of  agents,  but  each 


county  of  the  state  may  levy  a  tax  on  each 
agent  Besides  some  other  provisions,  there 
is  one  (and  it  is  of  special  pertinence  in  the 
case)  "that  if  any  otDcer,  agent,  or  representa- 
tive of  such  manufacturer  shall  file  wiiu 
the  state  treasurer  a  s\('om  statement  show- 
ing that  at  least  three-fourths  of  the  entire 
assets  of  the  said  manufacturer  of  automo- 
biles are  invested*'  in  the  bonds  of  the  state 
or  any  of  its  counties,  cities  or  towns,  or  in 
property  situated  therein,  and  returned  for 
taxation,  the  taxes  named  in  the  section  shall 
be  one-fifth  of  those  named.  Upon  the  renew- 
al of  a  license  that  shall  have  been  in  force 
less  than  six  months,  a  rebate  of  |250  is  al- 
lowed on  the  new  license. 

Two  contentions  are  made  by  the  plaintiffs 
in  error: 

(1)  That  the  act  imposing  the  tax  offends 
the  equal  protection  of  the  laws  clause  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States. 

(2)  That  the  act  attempts  to  regulate  In- 
terstate commerce  in  contravention  of  the 
commerce  clause  of  the  Constitution  (Const 
art  1,  t  9). 

The  contentions  depend  upon  different  con- 
siderations. The  basis  of  the  first  is  tiiat 
they,  the  corporations,  are  discriminated 
against;  the  basis  of  the  second  Is  that  their 
products   are.     The   contentions,    thereforer 


should  not  be  *oonfused.  They  fall  under  two 
heads:  (1)  If  the  Pennsylvania  corporation 
and  the  Indiana  corporation  and  the  Una- 
ware corporation  are  doing  business  in  the 
state,  and  therefore  within  its  jurisdicticMir 
they  undoubtedly  can  complain  of  a  discrimi- 
nation against  them  that  is  offensive  to  the 
Fourteenth  Amendment  Southern  Railway 
Co.  V.  Greene,  216  U.  S.  4(X),  415,  30  Sup.  Ct» 
287,  54  L.  Ed.  536,  17  Ann.  Cas.  1247.  (2)  If,, 
however,  they  are  not  in  the  state  and  sub- 
ject to  its  jurisdiction,  and  seek  to  enter,  the 
tax  may  be  considered  a  condition  which  the 
statute  may  impose.  Paul  v.  Virginia,  S 
Wall.  168,  19  L.  Ed.  357,  and  a  num^-^r  of 
subsequent  cases,  including  Southern  Uaiiway 
Co.  V.  Greene,  supra.  Unless,  as  plaintiffs  In 
error  contend,  the  tax  is  a  discriminatioD 
against  their  products. 

These  contentions  we  will  consider  in  their 
order,  keeping  them  as  separate  as  possible 

[1]  (a)  This  court  has  decided  too  often  to 
need  citation  of  the  cases  that  corporations 
doing  business  in  a  state  and  having  an  agent 
there  are  within  the  Jurisdiction  of  the  state 
for  the  purpose  of  suit  against  th&n,  and 
we  may  assume  that  the  principle  is  appli- 
cable here  and  that  the  Pennsylvania  corpo- 
ration, the  Indiana  corporation  and  the  Dela- 
ware corporation  are  within  the  Jurisdiction 
of  the  state  and  subject  to  its  laws,  equally 
with  the  corporations  of  the  state.  It  will 
be  observed,  however,  that  the  act  under  re> 
view  applies  to  all  manufacturers  and  per- 
sons engaged  in  selling  automobiles  in  the 
state.    The  act  makes  no  distinctions  between 
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nonresident  and  resident  manufactarers. 
Wherein,  then,  is  there  discrimination?  It  is 
contended  to  be  in  the  provision  which  re- 
duces the  tax  to  one-fifth  of  its  amount — ^from 
$500  to  $100— if  the  manufacturer  of  the  au- 
tomobiles has  three-fourths  of  his  assets  in- 
vested In  the  bonds  of  the  state  or  some  of 
its  municipalities,  or  in  other  property  situ- 
ated therein  and  returned  for  taxation.  The 
provision  is  declared  to  be  impossible  of  per- 
formance and  Its  effect  to  be  that  a  manufac- 
turer not  having  such  Investment  of  property 


is  ^charged  |500  for  a  license  and  one  having 
such  investment  of  property  is  charged  only 
$100.  And  plaintiffs  in  error,  it  is  asserted 
are  necessarily  in  the  $500  class.  The  con- 
trasting assertion  is  that  local  manufiicturers 
are  in  the  $100  dass,  and  that,  therefore, 
there  is  Illegal  discrimination  in  their  favor. 

In  explicit  spedflcation  of  such  discrimi- 
nation plaintiffs  in  error  assert  that  the  pro- 
vision as  applied  to  them  is  '^contrary  to  all 
ennmon  sense,"  and  that  the  Supreme  Court 
eonceded  the  improbability  of  compliance 
with  it  by  the  manufacturer  of  another  state. 

The  Attorney  General  of  the  state  seems 
to  concur  in  the  denundation  and  adds  to  it 
the  declaration  that  the  insistence  of  the  act 
Is  of  an  "utterly  futile  project"  bat  adds,  in 
order  to  remove  or  palliate  its  discrimina- 
tion«  it  is  aa  'futile"  to  manuftacturers  of 
the  state  as  to  manufacturers  of  other  states, 
and  considers  it  nugatory.  His  words  are, 
"BVcMn  nothing,  nothing  can  arise,"  and  that 
"discrimination  cannot  be  predicated  upon 
any  scheme  which  is  not  workable."  He 
therefore  dismisses  the  provision  as  not  ap- 
plicable. 

[2]  May  we  accept  his  view  of  it,  that  is, 
regard  the  condition  as  a  mere  brutum  ful- 
men,  imposing  no  condition  or  burden,  against 
the  dedsion  of  the  Supreme  Court  of  the 
state?  The  court  has  assumed  its  efficacy 
and  regarded  it  as  a  legal  condition  upon  the 
Pennsylvania  corporation,  the  Indiana  corpo- 
ration*  and  the  Delaware  corporation,  doing 
business  in  the  state.  We  are  unable  to  con- 
cur in  this  conclusion.  It  is  a  perilous  power 
to  concede  to  the  state,  and  it  is  immediate- 
ly manifest  that  it  can  be  exerted  to  prevent 
all  commerce  of  those  corporations  (or  other 
corporations)  with  the  state  except  as  the 
commerce  might  be  through  direct  personal 
purchases  and  Importations.  In  other  words, 
the  power  can  be  exerted  to  exclude  the  prod- 
ucts of  those  corporations,  and  every  other 
corporation,  if  they  have,  or  it  has,  agents 
In  the  state. 
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*But  if  that  provision  can  be  dismissed  as 
nugatory,  as  the  Attorney  Greneral  asserts, 
we  encounter  the  alternative  provision  which 
requires  the  investment  of  a  like  proportion 
of  assets  of  foreign  manufacturers  in  oth- 
er property  in  the  state  returned  for  tax- 
ation. In  resistence  to  the  assertion  that  the 
provision  discriminates  against  nonresident 


manufttcturers,  the  Attorney  General  con- 
tends that  it  is  as  applicable  to  resident 
manufacturers  as  to  nonresident  manufac- 
turers, and,  of  course,  his  inference  is  that 
its  condition  can  be  performed  as  easily  by 
one  as  by  the  other,  and  discriminates 
against  neither. 

To  this  we  cannot  assent.  The  condition 
can  be  satisfied  by  a  resident  manufacturer, 
his  factory  and  its  products  in  the  first  in- 
stance being  within  the  state;  it  cannot  be 
satisfied  by  a  nonresident  manufacturer,  hia 
factory  necessarily  being  in  another  state, 
some  of  its  products  only  at  a  given  time 
being  within  the  state.  Therefore,  there  is  a 
real  discrimination,  and  an  offense  against 
the  Fourteenth  Amendment,  if  we  assume 
that  the  corporations  are  within  the  state. 

[3]  (b)  If  they  are  not  within  the  state» 
their  second  contention  is  that  the  act  is  an 
attempt  to  regulate  interstate  commerce.  If 
it  have  that  effect  it  is  Illegal  for  a  tax  on 
an  agent  of  a  foreign  corporation  for  the  sale 
of  a  product  is  a  tax  on  the  product,  an<l 
if  the  product  be  that  of  another  state,  it 
is  a  tax  on  commerce  between  the  states. 
Welton  V.  State  of  Missouri,  91  U.  S.  275^ 
23  Lu  Bd.  347;  Webber  v.  Virginia,  103  U. 
S.  844,  26  U  Ed.  605;  Darnell  &  Son  v.  Mem- 
phis, 206  U.  &  113,  28  Sup.  Ct  247,  52  L.  Ed. 
413.  This  is  the  assertion  of  plaintiffs  in  er- 
ror; defendants  in  error  oppose  a  denial  to 
the  assertion  and  the  denial  is  supported  by 
the  Supreme  Court  on  the  authority  of  Brown 
V.  Houston,  114  U.  S.  622,  5  Sup.  Ct  1091,  29 
Lu  Ed.  257 ;  Sewing  Machine  Co.  v.  Brlckell, 
233  U.  S.  304,  34  Sup.  Ct  493,  58  L.  Ed.  974. 
The  basis  of  the  denial  and  its  support  by  the 
Supreme  Court  is  that  the  automobiles  had 
passed  out  of  interstate  commerce  and  had 
reached  repose  in  the  state,  and  blend  with 
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the  other  things  of  the  *state,  and  became 
subject  to  intrastate  regulation.  It  is  doubt- 
ful if  that  be  a  justifiable  deduction  from  the 
findings  of  the  trial  court  But  comment  is 
not  necessary.  It  is  the  finding  of  the  court 
that  the  automobiles  were  In  the  hands  of 
the  agents  of  the  consigning  corporations, 
and  therefore,  a  tax  against  them  was  prac- 
tically a  tax  on  their  Importation  into  the 
state.  It  is  not  necessary  to  say  it  would  be 
useless  to  send  them  to  the  state  if  their 
sale  could  be  prevented  by  a  prohibitive  tax 
or  one  so  discriminating  that  it  would  pre- 
vent competition  with  the  products  of  the 
state.  This  is  the  ruling  of  the  cases  which 
we  have  dted.  It  is  espedally  the  ruling  in 
Darnell  &  Son  v.  Memphis,  supra.  The  im- 
position of  such  a  tax  is  practically  the  usur- 
pation of  the  power  of  Congress  over  inter- 
state commerce,  and  therefore  illegal. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

Mr.  Justice  PITNEY  and  Mr.  Justice 
BBANDBIS  dissent 
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BURDEAU,  8p.  As8t.  Atty.   Gen.,  v. 
McDOWELU 

(Argued  April  11  and  12,  1921.    Decided 
June  X  1921.) 

No.  646. 

1.  Searohet  and  seizuras  ^=»7— Unlawful  selz* 
ure  of  papers  by  private  oorporatlon  does 
not  violate  Foorth  Amendment. 

Const  U.  S.  Amend.  4»  giving  protection 
against  unlawful  searches  and  seizures,  ap- 
plies only  to  governmental  action,  and  that 
amendment  is  not  violated  by  the  seisure  of 
private  papers  by  a  private  corporation  from 
the  possession  of  a  director  and  employ^, 
though  such  seizure  was  unlawful. 

2.  Criminal  law  ^=»394— Usn  of  papnrt  nnlaw* 
fully  seized  by  Individual  and  turned  over  to 
government  offloers  It  not  oompulsory  tosti- 
mony. 

Const.  U.  S.  Amend.  6,  securing  a  citizen 
from  compulsory  testimony  against  himself,  is 
not  violated  by  the  use  of  his  private  books 
and  papers  in  a  crimhial  prosecution  against 
him,  where  the  books  and  papers  had  been 
seized,  even  though  unlawfully,  by  a  private 
corporation  of  which  he  was  director,  without 
the  knowledge  or  connivance  of  any  public 
officer,  and  had  been  thereafter  turned  over 
to  a  special  agent  or  the  Attorney  General. 

Mr.  Justice  Brandeis  and  Bir.  Justice  Holmes, 
dissenting. 

Appeal  from  the  District  Oonrt  of  the  Unit- 
ed States  for  the  Western  District  of  Penn- 
siylvanla. 

Petition  in  the  District  Court  by  J.  C.  Mc- 
Dowell for  an  order  for  the  return  to  him  of 
certain  books  and  papers  in  possession  of 
Joseph  A.  Burdean,  special  assistant  to  the 
Attorney  General  of  the  United  States. 
Ihrom  an  order  requiring  Burdeau  to  deliver 
the  papers  to  petitioner,  and  restraining  the 
use  of  information  obtained  from  them  before 
the  grand  Jury,  Burdeau  appeals.    Reversed. 

Mr.  Solicitor  General  Frlerson,  of  Chatta- 
nooga, Tenn.,  for  appellant 
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•Mr.  B.  Lowry  Humes,  of  Pittsburgh,  Pa., 
for  appellee. 
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•Mr.  Justice  DAY  delivered  the  opinion  of 
the  Court 

J.  C.  McDowell,  hereinafter  called  the  peti- 
tioner, filed  a  petition  in  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania  asking  for  an  order  for  the 
return  to  him  of  certain  books,  papers,  mem- 
oranda, correspondence  and  other  data  in  the 
possession  of  Joseph  A.  Burdeau,  appellant 
herein,  Special  Assistant  to  the  Attorney 
General  of  the  United  States. 

In  the  petition  it  is  stated  that  Burdeau 
and  his  associates  intended  to  present  to  the 
grand  jury  in  and  for  the  Western  district  of 
Pennsylvania  a  charge  against  petitioner  of  | 


ran  alleged  violation  of  section  215  of  the 
I  Criminal  Code  of  the  United  States  (Comp. 
St  §  10385)  f6r  the  fraudulent  use  of  the 
mails ;  that  it  was  the  intention  of  Burdeau 
and  his  associates,  including  certain  post  of- 
fice inspectors  co-operating  with  him,  to  pre- 
wnt  to  the  grand  jury  certain  private  books, 
pai)ers,  memoranda,  etc,  which  were  the  pri- 
vate property  of  the  petitioner ;  that  the  pa- 
pers had  been  in  the  possession  and  exclusive 
ccmtrol  of  the  petitioner  in  the  Farmers' 
Bank  Building  in  Pittsburgh.  It  is  alleged 
that  during  the  spring  and  summer  of  1920 
these  papers  were  unlawfully  seized  and  stol- 
en from  petitioner  by  certain  persons  partici- 
pating in  and  furthering  the  proposed  investi- 
gation so  to  be  made  by  the  grand  jury,  un- 
der the  direction  and  control  of  Burdeau  as 
special  assistant  to  the  Attorney  General, 
and  that  such  books,  papers,  memoranda,  etc, 
were  being  held  in  the  possession  and  control 
of  Burdean  and  his  assistants;  that  In  the 
taking  of  the  personal  private  books  and  pa- 
pers the  person  who  purloined  and  stoLe  the 
same  drilled  the  petitioner's  private  safes* 
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broke  the  looks  upon  his  private  ^desk,  and 
broke  into  and  abstracted  from  the  files  In 
his  offices  his  private  papers ;  that  the  posses- 
sion of  the  books,  papers,  etc,  by  Burdeau 
and  his  assistants  was  unlawful  and  in  viola- 
tion of  the  legal  and  constitutional  rights  of 
the  petitioner.  It  is  diarged  that  the  pres- 
entation to  the  grand  jury  of  the  same^  or 
any  secondary  or  other  evidence  secured 
through  or  by  than,  would  work  a  depriva- 
tion of  petitioner's  constitutional  rights  se- 
cured to  him  by  the  Fourth  and  I^ifth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States. 

An  answer  was  filed  claiming  the  rlg^t  to 
hold  and  use  the  papers.  A  hearing  was  had 
before  the  District  Judge,  who  made  an  order 
requiring  the  delivery  of  the  papers  to  the 
derk  of  the  court,  together  with  all  copies, 
memoranda  and  data  taken  therefrom,  which 
the  court  found  had  been  stolen  from  the  of- 
fices of  the  petitioner  at  rooms  numbered 
1320  and  1321  in  the  Farmers^  Bank  Building 
in  the  city  of  Pittsburgh.  The  order  further 
provided  that  upon  delivery  of  the  books,  pa- 
pers, etc.,  to  the  derk  of  the  court  the  same 
should  be  sealed  and  impounded  for  the  peri- 
od of  ten  days,  at  the  end  of  whidi  period 
they  should  be  delivered  to  the  petiticmer  or 
his  attorney  unless  an  appeal  were  taken 
fromf  the  order  of  the  court,  in  which  event 
the  books,  papers,  etc.,  should  be  impounded 
until  the  determination  of  the  appeal.  An 
order  was  made  restraining  Burdeau*  Special 
Assistant  Attorney  General,  the  Department 
of  Ju&tice,  its  officers  and  agents,  and  the 
United  States  attorney  from  presenting  to  the 
United  States  commissioner,  the  grand  jury 
or  any  official  tribunal,  any  of  the  books,  pa- 


^=S9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Kej-Numbered  DlgesU  and  Indexes 
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pen,  memoranda,  letters,  copies  of  letters 
eorrespondence,  etc.,  or  any  evidence  of  any 
nature  whatsoever  secured  by  or  coming  into 
their  possession  as  a  result  of  the  knowledge 
obtained  from  the  inspection  of  such  books, 
papers,  memoranda,  etc.. 
In  his  opinion  the  District  Judge  stated 
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that  it  was  the  ^intention  of  the  Department 
of  Justice,  through  Burdeau  and  his  assistr 
ants  to  present  the  books,  papers,  etc.,  to  the 
grand  jury  with  a  view  to  having  the  peti- 
tioner indicted  for  the  alleged  violation  of 
section  215  of  the  Orimhial  Ck>de  of  the  Unit- 
ed States,  and  the  court  held  that  the  evi- 
dence offered  by  the  petitioner  showed  that 
the  papers  had  been  stolen  from  him,  and 
that  he  was  entitled  to  the  return  of  the 
same.  In  this  connection  the  District  Judge 
stated  that  It  did  not  appear  that  Burdeau, 
or  any  official  or  agent  of  the  United  States, 
or  any  of  the  departments,  had  anything  to 
do  with  the  search  of  the  petitioner's  safe, 
files  and  desk,  or  the  abstraction  therefrom 
of  any  of  the  writings  referred  to  in  the  peti- 
tion, and  added  that  "the  order  made  In  this 
case  is  not  made  because  of  any  unlawful  act 
on  the  part  of  anybody  representing  the 
United  States  or  any  of  its  departments  but 
solely  upon  the  ground  that  the  government 
should  not  use  stolen  property  for  any  pur^ 
pose  after  demand  made  for  its  return.*'  Ex- 
pressing his  views,  at  the  dose  of  the  testi- 
mony the  Judge  said  that  there  had  been  a 
gross  violation  of  the  Fourth  and  Fifth 
Amendments  to  the  federal  O>nstltution ; 
that  the  government  had  not  been  a  party  to 
any  Illegal  seizure;  that  those  amendments, 
in  the  understanding  of  the  court,  were  pass- 
ed for  the  benefit  of  the  states  against  action 
by  the  United  States— forbidden  by  those 
amendments,  and  that  the  court  was  satisfied 
that  the  papers  were  Illegally  and  wrongful- 
ly taken  from  the  possession  of  the  petition- 
er, and  were  then  in  the  hands  of  the  gov- 
ernment 

So  far  as  is  necessary  for  our  considera- 
tion certain  facts  from  the  record  may  be 
stated.  Henry  L.  Doherty  &  Ck).  of  New 
York  were  operating  managers  of  the  Cities 
Service  Company,  which  company  is  a  hold- 
ing company,  having  control  of  various  oil 
and  gas  companies.    Petitioner  was  a  direc- 

•478 

tor  in  the  Cities  Service  Company  *and  a  di- 
rector in  the  Quapaw  Gas  Company,  a  sub- 
sidiary conrpany  and  occupied  an  office 
room  in  the  building  owned  by  the  Farmers' 
Bank  of  Pittsburgh.  The  rooms  were  leased 
by  the  Quapaw  Gas  Company.  McDowell  oc- 
cupied one  room  for  his  private  office.  He 
was  employed  by  Doherty  &  Co.  as  the  head 
of  the  natural  gas  division  of  the  Cities  Serv- 
ice Company.  Doherty  &  Co.  discharged 
McDowell  for  alleged  unlawful  and  fraudu- 


Servloe  Company  went  to  Pittsburgh  In 
March,  1920,  with  authority  of  the  president 
of  the  Quapaw  Gas  Company  to  take  pos- 
session of  the  company's  office.  He  took 
possession  of  room  1320;  that  room  and  the 
adjoining  room  had  McDowell's  name  on  the 
door.  At  various  times  papers  were  taken 
from  the  safe  and  desk  in  the  rooms,  and  the 
rooms  were  placed  in  charge  of  detectives.  A 
large  quantity  of  papers  were  taken  and 
shipped  to  the  auditor  of  the  Cities  Service 
Company  at  60  Wall  street.  New  York,  which 
was  the  office  of  that  company,  Doherty  & 
Co.,  and  the  Quapaw  Gas  Company.  The 
secretary  of  McDowell  testified  that  room 
1320  was  his  private  office;  that  practically 
all  the  furniture  in  l)oth  rooms  belonged  to 
lilm;  that  there  was  a  large  safe  belonging 
to  the  Farmers'  Bank  and  a  small  safe  be- 
longing to  McDowell ;  that  on  March  23, 1920, 
a  representative  of  the  company  and  a  detec- 
tive came  to  the  offices ;  that  the  detective  was 
placed  in  charge  of  room  1320 ;  that  the  large 
safe  was  opened  with  a  view  to  selecting  pa- 
pers belonging  to  the  company,  and  that  the 
representative  of  the  company  took  private 
papers  of  McDowell's  also.  While  the  rooms 
were  In  charge  of  detectives,  l>oth  safes  were 
blown  open.  In  the  small  safe  nothing  of 
consequence  was  found,  but  In  the  large  safe 
papers  belonging  to  McDowell  were  found. 
The  desk  was  forced  open,  and  all  the  papers 
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taken  from  it  *The  papers  were  placed  in 
cases,  and  shipped  to  Doherty  &  Co.,  60  Wall 
street.  New  York. 

In  June,  1920,  following,  Doherty  &  Co., 
after  communication  with  the  Department 
of  Justice,  turned  over  a  letter,  found  In  Mc- 
Dowell's desk,  to  the  department's  represent- 
ative. Burdeau  admitted  at  the  hearing  that 
as  the  representative  of  the  United  States  in 
the  D^Mirtment  of  Justice  he  had  papers 
which  he  assumed  were  taken  from  the  office 
of  McDowell.  The  communication  to  the  At- 
torney General  stated  that  McDowell  had  vi- 
olated the  laws  of  the  United  States  in  the 
use  of  the  mail  in  the  transmission  of  vari- 
ous letters  to  parties  who  owned  the  proper- 
ties which  were  sold  by  or  offered  to  the  Cit- 
ies Service  Company;  that  some  of  such  let- 
ters, or  copies  of  them  taken  from  McDow- 
ell's file,  were  In  the  possession  of  the  Cities 
Service  Company,  that  the  Company  also  had 
in  its  possession  portions  of  a  diary  of  Mc- 
Dowell in  which  he  had  jotted  down  the  com- 
missions which  he  had  received  from  a  num- 
ber of  the  transactions,  and  other  dats 
which,  it  is  stated,  would  be  useful  in  the  in- 
vestigation of  the  matter  before  the  grand 
Jury  and  subsequent  prosecution  should  an 
indictment  be  returned. 

We  do  not  question  the  authority  of  the 
court  to  control  the  disposition  of  the  papers. 


lent  conduct  in  the  course  of  the  business,   and  come  directly  to  the  contention  that  the 
An  officer  of  Doherty  &  Ca  and  the  Cities  |  constitutional  rights  of  the  petitioner  were 
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violated  by  their  seizure,  and  that  having 
subsequently  come  into  the  possession  of  the 
prosecuting  officers  of  the  government,  he 
was  entitled  to  their  return.  The  amend- 
ments involved  are  the  Fourth  and  Fifth, 
protecting  a  citizen  against  unreasonable 
searches  and  seizures  and  compulsory  testi- 
mony against  himself.  An  extended  consid- 
eration of  the  origin  and  purposes  of  these 
amendments  would  be  superfluous  in  view  of 
the  fact  that  this  court  has  had  occasion  to 
deal  with  those  subjects  in  a  series  of  cases. 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup. 
Ct  524,  29  L.  Ed.  746;  Adams  v.  New  York, 
ld2  U.  S.  586,  24  Sup.  Gt  372,  48  L.  Ed.  575 ; 
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Weeks  v.  ♦United  States,  232  U.  S.  383,  34  Sup. 
Ct  341, 58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann. 
Cas.  1915G,  1177;  Johnson  v.  United  States, 
228  U.  S.  457, 33  Sup.  Gt.  572, 57  U  Ed.  919, 47 
L.  R.  A.  (N.  S.)  26S ;  Perhnan  v.  United  States, 
247  U.  S.  7,  38  Sup.  Gt.  417,  62  L.  Ed.  950; 
Silverthome  Lumber  Go.  v.  United  States, 
251  U.  S.  385,  40  Sup.  Gt  182,  64  Lu  Ed.  819 ; 
Gouled  V.  United  States,  decided  February 
28th,  255  U.  S.  298»  41  Sup.  Gt  261,  65  L.  Ed. 
647,  this  term. 

[1]  The  Fourth  Amendment  gives  protect 
tion  against  unlawful  searches  and  seizures, 
and  as  shown  in  the  previous  cases,  its  pro- 
tection applies  to  governmental  action.  Its 
•origin  and  history  clearly  show  that  it  was 
intended  as  a  restraint  upon  the  activities  of 
■sovereign  authority,  and  was  not  intended  to 
be  a  limitation  upon  other  than  government- 
al agencies;  as  against  such  authority  it  was 
the  purpose  of  the  Fourth  Amendment  to  se- 
cure the  citizen  in  the  right  of  unmolested  oc^ 
cupatlon  of  his  dwelling  and  the  possession 
of  his  property,  subject  to  the  right  of  sei- 
zure by  process  duly  Issued. 

In  the  present  case  the  record  clearly  shQws 
that  no  official  of  the  federal  government  had 
anything  to  do  with  the  wrongful  seizure  of 
the  petitioner's  property,  or  any  knowledge 
thereof  until  several  months  after  the  prop- 
-erty  had  been  taken  from  him  and  was  in  the 
possession  of  the  Cities  Service  Gompany. 
It  Is  manifest  that  there  was  no  invasion  of 
the  security  afforded  by  the  Fourth  Amend- 
ment against  unreasonable  search  and  seizure, 
as  whatever  wrong  was  done  was  the  act  of 
individuals  In  taking  the  property  of  another. 
A  portion  of  the  property  so  taken  and  held 
was  turned  over  to  the  prosecuting  officers  of 
the  federal  government  We  assume  that  pe- 
titioner has  an  unquestionable  right  of  re- 
dress against  those  who  Illegally  and  wrong- 
fully took  his  private  property  under  the  cir- 
cumstances herein  disclosed,  but  with  such 
remedies  we  are  not  now  concerned. 

[2]  The  Fifth  Amendment,  as  its  terms 
Import  is  Intended  to  secure  the  citizen  from 
compulsory  testimony  against  himself.  It  pro- 
tects from  extorted  confessions,  or  examina- 
tions in  court  proceedings  by  compulsory 
methods. 


The  exact  question  to  be  decided  here  is: 
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May  the  ^government  retain  incriminating 
papers,  coming  to  it  In  the  manner  describ- 
ed, with  a  view  to  their  use  In  a  subsequent 
investigation  by  a  grand  Jury  where  such  pa- 
pers will  be  part  of  the  evidence  against  the 
accused,  and  may  be  used  against  him  upon 
trial  should  an  indictment  be  returned? 

We  know  of  no  constitutional  principle 
which  requires  the  government  to  surrender 
the  papers  under  such  circumstances.  Had 
it  learned  that  such  incriminatory  papers, 
tending  to  show  a  violation  of  federal  law, 
were  in  the  hands  of  a  person  other  than  the 
accused,  it  having  had  no  part  in  wrongfully 
obtaining  them,  we  know  of  no  reason  why  a 
subpoena  might  not  issue  for  the  production 
of  the  papers  as  evidence.  Such  production 
would  require  no  unreasonable  search  or  sei- 
zure, nor  would  It  amount  to  compelling  the 
accused  to  testify  against  himself. 

The  papers  having  come  into  the  possession 
of  the  government  without  a  violation  of  pe- 
titioner's rights  by  governmental  authority, 
we  see  no  reason  why  the  fact  that  individu- 
als, unconnected  with  the  government,  may 
have  wrongfully  taken  them,  should  preTent 
them  from  being  held  for  use  in  prosecntlng 
an  offense  where  the  documents  are  of  an  in- 
criminatory character. 

It  follows  that  the  District  Gourt  erred  in 
making  the  order  appealed  from,  and  the 
same  is 

Reversed* 

Mr.  Justice  BRANDEIS  dissenting:  with 
whom  Mr.  Justice  HOLMES  concurs. 

Plaintiff's  private  papers  were  stolen. 
The  thief,  to  further  his  own  ends,  delivered 
them  to  the  law  officer  of  the  United  States. 
He,  knowing  them  to  have  been  stolen,  retains 
them  for  use  against  the  plaintiff.  Should 
the  court  permit  him  to  do  so? 
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*That  the  court  would  restore  the  papers  to 
plaintiff  if  they  were  still  in  the  thiers  pos- 
session is  not  questioned.  That  it  has  power 
to  control  the  disposition  of  these  stolen  pa- 
pers, although  they  have  passed  into  the  pos- 
session of  the  law  officer,  is  also  not  question- 
ed. But  It  is  said  that  no  provision  of  the 
Gonstitutlon  requires  their  surrender  and 
that  the  papers  could  have  been  subpoenaed. 
This  may  be  true.  Still  I  cannot  believe  that 
action  of  a  public  official  is  necessarily  law- 
ful, because  it  does  not  violate  constitutional 
prohibitions  and  because  the  same  result 
might  have  been  attained  by  other  and  prop- 
er means.  At  the  foundation  of  our  civil  lib- 
erty lies  the  principle  which  denies  to  govern- 
ment officials  an  exceptional  position  before 
the  law  and  which  subjects  them  to  the  same 
rules  of  conduct  that  are  commands  to  the 
citizen.  And  in  the  developmoit  of  our  lib- 
erty insistence  upon  procedural  regularity 
has  been  a  large  factor.   Bespect  for  law  wHl 
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aot  be  adTanced  by  resort,  in  Its  enforcement, 
to  means  whlcb  shock  the  common  man's 
iense  of  decency  and  fair  play. 
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(Argued  April  26  and  27, 1921.    Decided     Jone 

1,  1921.) 

No.  291. 

Public   lands   ^=»  1 02— Statutes  ^=9219— Sue* 
oessful  contestant  cf  entry  en  withdrawn  lands 
can  exercise  preference  right  within  30  days 
after  restcratlon  to  entry;   practice  cf  land 
cfflce  held  decision  in  case  cf  dcubt  as  to 
construction  ef  statute. 
The  appUcabiUty  of  Act  May  14,  1880,  t  2 
(Comp.  St.  §  4637),  allowing  a  saccessfal  con- 
testant 80  days  after  notice  of  the  cancellation 
of  an  entry  in  which  to  enter  the  lands,  to  a 
case  where   the  lands  had  been  temporarily 
withdrawn  before  the  contest  was  decided,  so 
that  the  contestant  could  not  exercise  his  pref- 
erence right  within  30  days,  presents  a  question 
of  sufficient  doubt  as  to  the  intention  of  Con- 
gress to  come  within  the  rule  that  the  prac- 
tical construction  given  an  act,  fairly  suscepti- 
ble of  different  constructions,  by  those  charged 
with  the  duty  of  executing  it,  is  entitled  to 
great  respect,  and,  if  acted  on  for  a  number 
of  years,   win   not   be   disturbed,   except  for 
cogent  reasons,  so  that  the  practice  of  the 
land  office  of  giving  the  successful  contestant 
80  days  after  the  land  is  restored  to  entry  with- 
in which  to  exercise  his  preference  right  will 
be  sustained. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  California. 

Action  by  John  McLaren  against  I/.  G. 
Fleischer.  A  judgment  dismissing  the  com- 
plaint was  affirmed  by  the  Supreme  Court  of 
the  State  of  California  (181  Cal.  607, 185  Pac. 
967),  and  Archie  J.  McLaren,  administrator, 
who  had  been  substituted  as  plaintiff  after 
the  death  of  the  original  plaintiff,  brings  cer- 
tiorari.   Affirmed. 
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*Mr.  Samuel  Herrick,  of  Washington,  D.  0., 
for  petitioner. 

Mr.  Patrick  H.  Loughran,  of  Washingt(», 
D.  C,  for  respondent. 

Mr.  Justice  VAN  DBYANTBR  deliyered 
the  opinion  of  the  Court. 

This  case  presents  a  controversy  arising 
out  of  conflicting  applications  to  enter  a  quar- 
ter section  of  land  under  the  homestead  law 
(12  Stat.  392).  While  the  land  was  public  and 
unappropriated,  one  Rider  made  a  homestead 
entry  of  it,  and  later  it  was  included,  with 
other  lands,  in  a  first-form  reclamation  with- 
drawal.i    The  withdrawal  did  not  extinguish 


^  The  withdrawal  was  made  under  the  proTlsion 
embodied  in  the  first  six  lines  of  section  Z  of  the 
Act  of  June  17.  1902,  c.  1093,  82  SUt  388  (Comp. 
6t.  S  4702). 


Rider's  entry,  but  while  in  force  prevented 
the  initiation  of  other  claims.  It  was  largely 
provisional,  and  whenever  in  the  Judgment 
of  the  Secretary  of  the  Interior  any  of  the 
lands  were  not  required  for  the  purpose  for 
which  the  withdrawal  was  made  they  were 
to  be  restored  to  public  entry.     While  the 
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withdrawal  *was  in  force  one  Fleischer  insti- 
tuted a  contest  against  Rider's  entry,  at  his 
own  cost  collected  and  presented  evidence 
establishing  its  invalidity,  and  procured  its 
cancellation.  Rider  acquiesced  in  that  deci- 
sion and  is  not  concerned  in  the  present  con- 
troversy. Fleischer  had  no  claim  to  the  land 
prior  to  the  contest,  and  in  instituting  and 
carrying  it  through  acted  as  a  common  in- 
former, which  was  admissible  under  the  pub- 
lic land  laws.  To  encourage  the  elimination 
of  imlawful  entries  by  such  contests  Congress 
had  declared  in  the  act  of  May  14, 1880,  c.  89, 
i  2,  21  Stat.  140  (Comp.  St.  t  4637): 

"In  all  cases  where  any  person  has  contestedi 
paid  the  land  office  fees,  and  procured  the  can- 
ceUation  of  any  pre-emption,  homestead,  or 
timber  culture  entry,  he  shall  be  notified  by  the 
register  of  the  land  office  of  the  district  in 
which  such  land  is  situated  of  such  cancellation, 
and  shall  be  allowed  thirty  days  from  date  of 
such  notice  to  enter  said  lands." 

When  Rider's  entry  was  canceled  the  reg- 
ister sent  to  Elelscher  a  written  notice  in- 
forming him  thereof  and  stating  that  he 
would  be  allowed  30  days  after  the  tract  was 
restored  to  public  entry  within  which  to  en- 
ter it  in  the  exercise  of  his  preferred  right  as 
a  successful  contestant  The  notice  was  dat- 
ed February  11, 1009.  Afterwards  the  Secre- 
tary of  the  Interior  issued  an  order  whereby 
the  lands  included  in  the  withdrawal  were 
restored  to  settlement  on  April  18,  1910,  and 
to  public  entry  on  May  18  following.  On  the 
earlier  date  one  McLaren  made  homestead 
settlement  on  this  tract  and  on  the  later 
date  both  Fleischer  and  McLaren  applied  at 
the  local  land  office  to  make  homestead  entry 
thereof — ^Fleischer  in  the  exercise  of  his  pre- 
ferred right  and  McLaren  in  virtue  of  his 
settlement  Fleischer's  application  was  aK 
lowed  and  McLaren*s  rejected,  the  local 
officers  being  of  opinion  that  Fleischer  had 
the  prior  and  better  right.    McLaren  appeal- 
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ed  and  the  action  of  tiie  local  ^officers  was 
sustained  by  the  Couunissioner  of  the  Gen- 
eral Land  Office  and  by  the  Secretary  of  the 
Interior.  In  due  course  Fleischer  received  a 
patent  for  the  land  and  McLaren  then 
brought  this  suit  to  have  Fleischer  declared 
a  trustee  for  him  of  the  title  and  to  compel  a 
conveyance  in  execution  of  the  trust  During 
the  pendency  of  the  suit  McLaren  died  and 
it  was  revived  in  the  name  of  bis  personal 
representative.  Fleischer  prevailed  in  the 
court  of  first  instance  and  again  in  the  Su- 
preme Court  of  the  State.    181  Cal.  607,  185 


^s9Por  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indaiei 
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Pac.  967.  A  writ  of  certiorari  brings  the 
case  here.  263  U.  S.  479,  40  Sup.  Ct  482,  64 
L.  Ed.  1023. 

The  sole  question  for  decision  Is  whether 
the  officers  of  the  land  department  erred  In 
matter  of  law  in  holding  that  under  the  act 
of  May  14,  1880,  Fleischer  was  entitled  to 
30  days  after  the  land  was  restored  to  entry 
within  which  to  exercise  his  preferred  right 
of  entry.  The  words  of  the  act  are,  "shall  be 
allowed  thirty  days  from  the  date  of  such  no- 
tice to  enter  said  lands."  Generally  when  an 
existing  entry  Is  canceled  the  land  becomes 
at  once  open  to  entry  and  the  act  is  easily 
applied.  But  where,  as  here,  an  existing 
withdrawal  prevents  the  land  from  becom- 
ing open  to  entry  for  more  than  30  days  after 
the  notice  of  cancellation  Issues,  the  applica- 
tion to  be  made  of  the  act  is  not  so  obvious, 
and  it  becomes  necessary  to  inquire  what  is 
Intended.  Does  the  act  mean  that  the  pre- 
ferred rifi^t  to  enter  the  land  Is  lost  If  not 
exercised  within  30  days  after  the  notice  is- 
sues, even  though  the  land  is  not  open  to 
entry  during  that  period?  Or  does  it  mean 
that  the  contestant  shall  have  30  days  during 
which  the  land  is  open  to  entry  within  which 
to  exercise  his  preferred  right,  and  therefore 
that  if  the  land  is  not  open  to  entry  at  the 
date  of  the  notice  the  time  during  which  that 
situation  continues  shall  be  eliminated  in 
computing  the  30-day  period?  In  the  practi- 
cal administration  of  the  act  the  officers  of 
the  land  department  have  adopted  and  given 
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effect  to  *the  latter  view.  They  adopted  it 
before  the  present  controversy  arose  or  was 
thought  of,  and,  except  for  a  departure  soon 
reconsidered  and  corrected,  they  have  ad- 
hered to  and  followed  It  ever  since.*  Many 
outstanding   titles   are   based   upon   it  and 

much  can  be  said  in  support  of  it    If  not  the 



*Tbe  InBtructioiiB  of  Jane  6,  1906,  t3  L.  D.  607, 
contained  the  following: 

"Serenth.  When  any  entry  for  lands  embraced 
within  a  withdrawal  under  the  first  form  is  can- 
celed hy  reason  of  contest,  or  for  any  other  rea- 
son, such  lands  become  subject  immediately  to  such 
withdrawal  and  cannot,  thereafter,  so  long  as  they 
remain  so  withdrawn,  be  entered  or  otherwise  ap- 
propriated, either  by  a  successful  contestant  or 
any  other  person ;  but  any  contestant  who  gains  a 
preferred  right  to  enter  any  such  lands  may  exer- 
cise that  right  at  any  time  within  thirty  days  from 
notice  that  the  lands  Involved  have  been  released 
from  such  withdrawal  and  made  subject  to  entry." 

The  regulations  of  May  18,  1916,  i  28,  46  L.  D. 
886,  391,  contained  the  following: 

"Should  the  land  embraced  In  the  contested  entry 
be  within  a  first- form  withdrawal  at  time  of  suc- 
cessful termination  of  the  contest  the  preferred 
right  may  prove  futile,  for  It  cannot  be  exercised 
as  long  as  the  land  remains  so  withdrawn,  but 
should  the  lands  Involved  be  restored  to  the  public 
domain  or  a  farm-unit  plat  be  approved  for  the 
lands  and  announcement  made  that  water  Is  ready 
to  be  delivered,  the  preference  right  may  be  ex- 
ercised at  any  time  within  30  days  from  notice  of 
the  restoration  or  the  establishment  of  farm  units." 

And  see  Wells  t.  Fisher,  47  L.  D.  288,  for  a  sUte- 
nent  and  discussion  of  the  departmental  rulings. 


only  reasonable  construction  of  the  act.  It  Is 
at  least  an  admissible  one.  It  therefore  comes 
within  the  rule  that  the  practical  construc- 
tion given  to  an  act  of  Congress,  fairly  sus- 
ceptible of  different  constructions,  by  those 
charged  with  the  duty  of  executing  it  is  en- 
titled to  great  respect  and,  if  acted  upon  for 
a  number  of  years  will  not  be  disturbed  ex- 
cept for  cogent  reasons.* 

The  case  of  Edwards  v.  Bodkin,  249  Fed. 
562,  161  G.  C.  A.  488,  and  Bodkin  v.  Edwards, 
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*265  Fed.  621,  in  which  there  was  a  decree  of 
affirmance  by  this  court  (255  U.  S.  221,  41 
Sup.  Gt.  2C8.  C5  L.  Ed.  695),  is  cited  as  up- 
holding a  different  view  of  the  act  The 
opinions  rendered  by  the  Gircult  Gourt  of 
Appeals  do  indicate  that  it  was  disposed  to 
think  the  words  "thirty  days  from  the  date 
of  such  notice*'  should  be  taken  literally  and 
strictly,  but  a  careful  reading  of  the  opin- 
ions discloses  that  the  decision  was  not  put 
on  that  ground.  As  was  rightly  said  by 
the  Supreme  Gourt  of  the  state  in  the  pres- 
ent case,  **the  decision  there  was  not  to  the 
effect  that  the  contestant  was  by  mistake  of 
law  given  the  preference  right."  Indeed, 
that  case  did  not  call  for  any  expression  of 
opinion  on  the  subject  The  plaintiff  there 
was  the  original  homestead  entryman  and 
was  insisting  that  his  entry  had  been  unlaw- 
fully canceled.  If  that  claim  was  well  taken, 
as  was  held,  the  cancellation  did  not  give 
rise  to  any  preferred  right.  Besides,  the  de- 
fendant there  was  not  claiming  under  an 
entry  based  on  a  preferred  right,  but  under 
entries  made  after  he  had  relinquished  the 
entry  which  he  claimed  was  based  thereon. 
Thus  the  observations  of  the  Gircult  Court 
of  Appeals  respecting  preferred  rights  were 
obiter  dicta,  and,  as  the  decree  of  affirmance 
in  this  court  was  put  on  other  grounds,  those 
observations  are  neither  authoritative  nor 
persuasive. 

Here  it  is  not  questioned  that  the  original 
or  first  entry — that  of  Rider — ^was  lawfully 
canceled.  McLaren  recognized  that  that  en- 
try had  been  lawfully  eliminated  when  he 
sought  to  initiate  a  claim  to  the  land.  De 
should  also  have  recognized  that  Fleischer. 
by  his  contest,  had  brought  about  its  elimi- 
nation and  was  entitled,  as  a  reward,  to  en- 
ter the  land  at  any  time  within  thirty  days 
after  it  was  restored  to  entry. 

We  conclude  that  the  state  courts  rightly 
refused  to  disturb  the  construction  which  the 
officers  of  the  land  department  had  put  on 
the  act 

Judgment  affirmed. 

*  Brown  t.  United  States,  113  U.  &  66S.  671,  S  Sup. 
Ct.  648,  28  L.  Ed.  1079;  Webster  t.  Luther,  163  U. 
S.  331,  342,  16  Sup.  Ct  963,  41  L.  Ed.  179 ;  United 
States  v.  Hammers,  221  U.  8.  220,  228,  31  Sup.  Ct 
593.  65  L.  Ed.  710;  Logan  ▼.  DaTls.  233  U.  S.  611. 
627,  84  Sup.  Ct  685,  68  L.  Ed.  1121:  LaRoqne  t. 
United  SUtM,  888  U.  8.  C2»  U»  IS  Suj^  GC  It  81 
L.  Ed.  147. 
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on  U.  S.  48S) 

CULPEPPER  V.  OCHELTREE. 

(Arfued  April  26  and  27,  1921.    Decided  Jane 

1,  1921.) 

No.  292. 

On  Writ  of  Certiorari  to  the  Supreme  Court 
of  the  State  of  California. 

Action  by  Robert  L.  Cnlpepper  against  James 
M.  Ocheltree.  A  judgment  dismissing  the  com- 
plaint was  affirmed  by  the  Supreme  Court  of 
California  (181  Cal.  788,  185  Pac  971),  and 
plaintiif  brings  certiorari.    Affirmed. 

See,  also,  253  U.  S.  480,  40  Sup.  Ct  482, 
64  L.  Bd.  1023. 

Mr.  Samuel  Herrick,  of  Washington,  D.  O.,  for 
petitioner. 

Mr.  Patrick  H.  Loughran,  of  Washington,  D. 
C,  for  respondent. 

Mr.  Justice  TAN  DEYANTER  delivered  the 
opinion  of  the  Court, 

This  case  is  in  all  material  respects  like 
McLaren  y.  Fleischer,  256  U.  S.  477, 41  Sup.  Ct 
677,  66  L.  Bd.  — .  It  was  decided  in  the  same 
way  by  the  state  courts  and  was  argued  with 
that  case  here.  Therefore  the  opinion  in  that 
will  suffice  to  dispose  of  this. 

Judgment  affirmed. 


(IM  V.  8.  489) 

GARLAND'S  HEIRS  V.  CHOCTAW  NATION. 

(Argued  Jan.  12, 1921.    Decided  June  1, 1921.) 

No.  129. 

1.  Ualted  States  ^s»  105— Delegation  of  Choo- 
taw  Nation  ta  ooilaot  and  pay  over  percent- 
age of  claim  due  previous  delegation  held 
agents  of  Nation. 

The  Choctaw  enactment  of  1888,  appoint- 
ing a  delegation  to  collect  from  the  United 
States  the  percentage  of  the  daim  of  the  Na- 
tion allowed  by  the  United  States,  which  was 
due  to  a  delegation  previously  appointed,  for 
their  services  in  securing  the  allowance  of  the 
claim,  made  the  new  delegation  agents  of  the 
Nation  to  pay  over  to  the  preceding  delegation 
the  amount  to  which  they  were  entitled,  so  that 
the  Nation  was  liable  for  their  failure  to  per- 
form that  duty. 

2.  United  States  ^=» 1 05— Compensation  of  in« 
dividuals  of  delegation  of  Choctaw  Nation  to 
soouro  rights  from  United  States  held  not 
vested  In  successors. 

Under  a  contract  of  the  Choctaw  Nation, 
appointing  a  delegation  to  secure  from  the 
United  States  its  rights  under  certain  treaties, 
and  giving  to  the  delegation  a  percentage  of 
the  amounts  recovered,  the  interests  of  the  del- 
egation and  its  percentage  of  the  recovery 
were  vested  in  the  individual  members  of  the 
delegation,  and  not  in  the  delegation  as  a  body, 
so  that  the  successors  of  the  original  members, 
who  collected  a  percentage,  were  not  entitled 
to  retain  the  entire  amount,  to  the  exclusion 
of  the  heirs  of  their  predecessors. 


3.  United  States  «=» 1 05— Petition  held  to  show 
some  oompensation  doe  dalmanfs  anoestor 
for  nsQotlatlng  Indian  treaty. 

The  petition  and  evidence  on  behalf  of 
claimants  under  Act  Kay  29,  1908,  §  6,  au- 
thorizing the  Court  of  Claims  to  adjudicate 
certain  claims  against  the  Choctaw  Nation, 
showing  that  claimants'  ancestor,  while  a  mem- 
ber of  the  delegation  of  the  Choctaw  Nation  to 
secure  from  the  United  States  its  rights  under 
certain  treaties,  had  performed  valuable  serv- 
ices in  the  securing  of  those  rights,  held  to  show 
that  the  claimants  were  entitled  to  recover 
some  compensation  for  their  ancestor's  serv- 
ices, so  that  the  judgment  of  the  Court  of 
Claims  against  the  claimants,  based  on  the  er- 
roneous theory  that  the  nation  was  not  liable 
for  the  acts  of  its  delegation,  which  collected 
the  money  from  the  United  States  and  failed 
to  pay  claimants'  ancestor,  must  be  reversed, 
and  'the  cause  remitted  to  the  Court  of  Claims, 
to  determine  the  value  of  the  services. 

Appeal  from  the  Court  of  Claimg. 

Suit  by  the  heirs  of  Samuel  Garland,  de- 
ceased, against  the  Choctaw  Naticm.  Judg- 
ment for  defendant  (54  Ct  CL  65)»  and 
claimants  appeal.    Reversed. 
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^Messrs.  Harry  Peyton,  of  Washington,  D. 
O.,  and  W.  N.  Bedwine,  of  McAlester,  OkL, 
for  appellants. 

Mr.  Solicitor  General  Frierson,  oC  Chat- 
tanooga, Tenn.,  for  appellee. 

Mr.  Justice  McKENNA  delivered  the 
opinion  of  the  Court. 

This  suit  is  based,  as  its  ultimate  founda- 
tion, (»  an  Act  of  Congress  of  May  29,  1908, 
c.  216,  t  5,  35  Stat  444,  445,  which  provides 
as  follows: 

"That  the  Court  of  Claims  is  hereby  author- 
ized and  directed  to  hear  and  adjudicate  the 
claims  against  the  Choctaw  Nation  of  Samuel 
Garlsnd,  deceased,  and  to  render  Judgment 
thereon  in  such  amounts,  if  any,  as  may  ap 
pear  to  he  equitably  due.  Said  judgment,  if  any, 
in  favor  of  the  heirs  of  Garland  shall  be  paid 
out  of  any  funds  in  the  treasury  of  the  United 
States  belonging  to  the  Choctaw  Nation,  said 
judgment  to  be  rendered  on  the  principle  ot 
quantum  meruit  for  services  rendered  and  ex- 
penses incurred.  Notice  of  said  suit  shall  be 
served  on  the  governor  of  the  Choctaw  Nation, 
and  the  Attorney  General  of  the  United  States 
shall  appear  and  defend  in  said  suit  on  behalf 
of  said  Nation." 

The  case  is  not  easily  stated,  though  sim- 
ple in  ultimate  resolution.  It  turns  upAn 
the  relation  of  Samuel  Garland  and  his 
right  to  compensation  as  one  of  the  delega- 
tion of  the  Choctaw  Nation  to  procure  for 
the  Nation  a  recognition  and  payment  of 
money  due  from  the  United  States  in  settle- 
ment of  or  in  payment  for  lands  east  of  the 
Mississippi  river  ceded  to  the  United  States 
under  certain  treaties. 

The  case  as  made  by  the  petition  is  this: 


For  otlier  cases  see  same  topic  and  KST-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Samuel  Garland  was  a  meiuter  of  the  Choc- 
taw Tribe  of  Indians,  and  in  1853  he,  with 
four  others,  were  created  a  delegation  and 
authorized  to  settle  all  unsettled  business 
between  the  Choctaw  Naticm  and  the  United 
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States.  In  •ISSS  the  Chiefs  of  the  Nation 
agreed  to  pay  the  delegation,  naming  them, 
20  per  cent  upon  all  the  claims  arising  to 
the  Nation  or  individuals  for  their  services 
in  negotiating  the  treaty  and  for  other  serv- 
ices which  were  to  be  rendered  thereafter 
in  Washington. 

In  pursuance  of  this  authority  they  enter- 
ed into  negotiatiixis  with  the  United  States 
for  settlement  of  the  controversies  concern- 
ing what,  if  anything,  was  due  on  account 
of  matters  growing  out  of  certain  treaties 
(they  are  set  out  in  the  petition)  and  for 
the  paymdent  for  lands  ceded  to  the  United 
States  by  the  Choctaws. 

The  result  was  the  direction  by  an  Act  of 
Congress  (1888;  25  Stat  230)  of  the  pay- 
ment to  the  Choctaw  Nation  of  the  sum  of 
12,858,796.62  in  satisfaction  of  a  judgment 
of  the  Oyort  of  Claims  in  fiivor  of  the  Na- 
tion« 

On  I>Bbruary  25,  1888,  the  Nation,  on  ac- 
count of  the  death  of  Samuel  Garland,  and 
for  the  purpose  of  paying  his  estate  and  the 
other  members  of  the  delegation,  appointed 
Campbell  Le  Flore  and  Edmund  McCurtain 
agents  of  the  Nation  to  make  requisition 
upon  the  United  States  for  the  amount  due 
Garland  and  the  other  delegates  for  the 
services  rendered  the  Nation,  and  for  mon- 
eys expended  by  them.  Twenty  per  cent,  of 
the  amount  appropriated  by  Ck)ngre8s  to  pay 
the  Judgment  of  the  C!ourt  of  Claimos  was 
the  amount  fixed  to  be  paid. 

The  appointment  of  Le  Flore  and  McCur- 
tain was  without  the  consent  of  Garland's 
estate  or  the  consent  of  his  heirs. 

Le  Flore  and  McCurtain  collected  from 
the  United  States  $638,919.43,  the  same  be- 
ing 20  i)er  cent  of  the  Judgment  of  the 
Court  of  Claims,  and  were  charged  with  the 
duty  of  distributing  the  same  equally. 

In  1889  they  paid  to  the  heirs  of  Garland 
$43,943:20,  but  refused  to  pay  the  balance 
due,  amounting  to  $115,786.65. 

The  Nation  has  never  denied  the  indebt- 
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edness  to  the  *estate  of  Garland,  but  recog- 
nized it  by  an  act  passed  by  its  General 
Council  in  1897,  and  authorized  its  payment 
by  warrants  issued  by  the  national  auditor. 

The  act  was  vetoed,  for  the  reason  that 
it  would  exhaust  the  available  funds  in  the 
treasury  of  the  Nation  and  force  the  closing 
of  the  Choctaw  schools.  The  estate,  having 
no  power  to  sue  the  Nation,  could  not  do  so 
until  authorized  by  an  act  of  Congress. 

The  petition  sets  forth  the  respective  in- 
terests of  the  heirs  of  Garland. 

The  Court  of  Claims  found  some  of  tneHc* 
facts,  but  found  other  facts,  and  concluded 
from  them  that  the  contract  of  the  Nation 
was  with  the  delegates  as  a  body,  and  that 


the  Nation  was  not  responsible  for  any  fail- 
ure on  the  part  of  Le  Flore  to  pay  the  es- 
tate of  Garland  all  that  was  due  Crarland. 
In  other  words,  the  court  held  that  Le 
Flore  and  McCurtain  were  not  the  "  'agents' 
of  the  (yhoctaw  Nation  for  whose  misappli- 
cation of  the  fund,  if  they  did  misapply  it, 
the  Nation  was  liable,"  but  that  they  were, 
when  dealt  with,  *'the  delegation,  the  suc- 
cessors of  the  original  delegation,  standing 
in  such  relation  to  the  Nation  and  to  other 
members  of  the  delegation  or  their  benefi- 
ciaries that  the  payment  made  to  them,  as 
it  was  made,  la  to  be  held  an  acquittance 
of  the  Nation." 

The  conception  of  the  opinion  is  that  the 
delegation  was  a  unit,  constituted  such,  and 
intended  to  act  as  such,  the  survivors  or 
even  the  survivor  of  those  appointed  suc- 
ceeding to  the  powers  and  righto  of  deceas- 
ed delegates;  that  the  Nation  so  regarded 
and  so  dealt  with  them;  and  that,  there- 
fore, Le  Flore  and  McCurtain  succeeded  to 
the  righto  of  the  delegation,  could  receive 
the  powers  conferred  upon  them  by  the 
enactment  of  February  25,  1888,  and  could 
accept  any  sums  that  came  to  them  under 
that  enactment  "as  a  complete  paymsent  and 
a  final  discharge  of  all  debts  and  obligations 
of  the  Choctaw  Nation  to"  the  delegatioo 
under  the  contract  of  1853. 
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*This  being  the  conception  of  the  court  ito 
final  conclusion  was  that  the  payment  made 
to  Le  Flore  and  McCurtain  served  to  dis- 
charge the  Nation  from  any  further  liabil- 
ity to  the  delegation,  or  any  member  there- 
of, or  their  representatives,  and  on  that 
ground  it  ordered  the  case  to  be  dismi^ed. 

As  we  have  seen,  there  was  a  delegation 
constituted,  and  Garland  was  a  nrember  of 
it  and  ito  compensation  was  agreed  to  be 
"20  per  cent  upon  all  claims  arising  or  ac- 
cruing to"  the  "Nation  or  individuals  under 
the  treaty  of  June  22,  1855,  for  their  serv- 
ices in  negotiating  said  treaty  and  for  other 
servicea  which  are  to  be  rendered  hereafter 
at  Washington."  It  will  be  observed  there 
was  no  disposition  of  the  amount  that  might 
be  received,  nor  distribution  of  it  nor  of 
the  services  that  might  be  required  to  be 
performed,  nor  designation  of  w^ho  was  to 
receive  or  control  it 

Delegates,  however,  died,  and  others  were 
appointed  in  like  generality,  and  finally 
there  was  a  concentration  in  Le  Flore  and 
McCurtain,  and,  the  National  Council  recit- 
ing that  the  delegates  preceding  Le  Flore 
and  McCurtain  had  recovered  from  the 
United  States  $2,858,798.62^  and  that  the 
delegates  were  entitled  to  20  per  cent  of 
the  amount  that  percentoge  was  appropri- 
ated out  of  the  fund  and  directed  to  be  paid 
to  Le  Flore  and  McCurtoin  as  delegates  and 
successors  of  the  delegates  of  1S53,  "to  en- 
able them  [Le  Elore  and  McCurtain]  to  pay 
the  expenses  and  discharge  the  obligation 
in  the  prosecution  of  said  claim  [the  daim 
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of  tbe  Nation  against  the  United  States], 
and  to  settle  with  the  respectiye  dlstrihu- 
tees  of  said  delegation." 

There  was  also  an  appropriatlcm  for  other 
sunAs  dne  the  delegation,  and  it  was  enacted 
that  all  of  the  sums  should  be  paid  to  Le 
Flore  and  McCurtain,  describing  them  as 
successors  to  the  other  delegates,  and  when 
so  paid  to  be  accepted  "as  a  complete  pay- 


ment and  a  final  ^discharge  of  all  debts  and 
obligations  of  the  Choctaw  Nation  to  said 
delegation"  under  the  contract  of  their  ap- 
pointment; and  it  was  enacted  that  the 
amounts  provided  to  be  paid  should  "be  ac- 
cepted as  full  and  final  settlement  of  the 
amount  due  under  their  respective  con- 
tracts,*' and  the  remainder  of  the  amount 
appropriated  by  Congress  should  be  retain- 
ed in  the  treasury  of  the  United  States, 
subject  to  the  legislation  and  requisition  of 
the  Nation. 

In  1873,  however,  there  was  a  recognition  of 
liability  to  the  delegates,  and  it  was  provid- 
ed that  the  national  treasurer  be  authorized 
to  receive  the  appropriation  and  to  pay 
(among  other  obligations)  "20  per  cent  of 
such  appropriation  for  the  delegates  of  1853 
and  1854,  to  enable  them  to  discharge  all  lia- 
bilities and  obligations  under  said  contracts 
[there  were  other  contracts  than  that  with 
the  delegates]  and  all  expenses  necessarily 
incurred  in  recovering  said  claim."  It  was 
provided  that  all  Just  debts  dne  the  Nation 
from  the  delegation  should  first  be  deducted. 

[1]  The  enactment  of  1888  was  a  deputa- 
tion to  Le  Flore  and  McCurtaln  to  collect 
and  disburse  the  congressional  appropriation, 
and  they  became  for  that  purpose  the  agents 
of  the  Nation,  not  the  agents  of  the  delega- 
tion, and  it  was  the  first  deputation  of  that 
power.  By  a  prior  enactment  the  payments 
made  to  the  delegation  were  from  the  nation- 
al treasury,  and  another  (1867)  provided  for 
such  payment  In  other  words,  until  the 
enactment  of  February  25,  1888,  the  control 
of  the  appropriation  was  in  the  Nation  and 
payments  out  of  it  by  the  Nation. 

[2]  Our  conclusion,  therefore,  from  the  rec- 
ord, is  not  that  of  the  Court  of  Claima 
There  was  implication,  at  least,  of  liability  to 
the  delegates  individually;  and  this  was  the 
understanding  of  the  delegates.  Le  Flore  so 
understood  it,  and  the  payment  made  to 
Garland's  estate  was  a  recognition  of  it.   The 

payment  is  distinctly  in  opposition  *to  the 


contention  of  the  govemment  and  the  con- 
clusion of  the  Court  of  Claims.  Both  the 
contention  and  conclusion  assert  a  unity  in 
the  delegation,  the  rejection  of  any  individual 
payment  or  reward  to  the  delegates,  a  time 
limit  upon  compensation  for  their  services, 
however  great  or  effective,  a  kind  of  Jus  ae- 
crescendi  in  the  successors  of  deceased  dele- 
gates. If  such  right  existed  at  all,  it  would 
have  existed,  even  though  the  succession  had 
come  a  moment  before  the  congressional  ap- 
propriation was  made,  and  no  services  what- 
ever rendered  by  the  successors  of  deceased 
delegates. 

And  these  views  must  have  impressed  Con- 
gress, and  induced  Its  enactment  authorizing 
suit  against  the  Choctaw  Nation;  not,  it  is 
true,  upon  the  contract,  because  other  serv- 
ices than  Garland's  were  rendered  in  procure- 
ment of  the  appropriation  and  should  be  con- 
sidered, and  Congress  therefore  required  the 
Judgment  in  the  suit  "to  be  rendered  on  the 
principle  of  quantum  meruit"  for  what  Gar- 
land did  and  expended. 

[3]  It  is  objected,  however,  that  the  suit 
was  not  asserted  or  prosecuted  on  that  basis, 
and  that  there  is  no  description  of  the  serv^ 
ices  of  Garland  or  their  value,  and  therefore 
no  elements  for  a  Judgment  established,  such 
as  the  statute  authorized.  It  authorized,  the 
explicit  contention  is,  a  Judgment  on  a  quan- 
tum meruit,  and  that  therefore  "no  Judg- 
ment can  be  rendered  on  a  petition  which 
seeks  to  recover  merely  upon  the  ground  ot 
a  contract." 

The  contention  under  the  facts  disclosed 
in  the  petition  is  technical.  The  petition 
showed  services  rendered,  and,  if  the  petition 
be  true,  valuable  service9~and  for  them 
there  should  have  been  recovery,  if  the  Na- 
tion was  liable,  and  we  think  it  was.  How 
much  we  do  not  say,  nor  did  the  Court  of 
Claims  consider;  it  being  of  opinion  that  the 
Nation  was  not  liable  for  anything.  Upon 
the  return  of  the  case  it  may  determine  the 
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amount  due  Garland,  if  ^anything,  dependent 
upon  what  his  services  contributed  in  secur- 
ing the  congressional  appropriation. 

The  Judgment  of  the  Court  of  Claims  must 
therefore  be  reversed;  and  it  is  so  ordered. 

Reversed. 

Mr.  Justice  McREYNOLDS  and  Mr.  Justice 
CLARKE  took  no  part  in  the  consideration 
and  dedsioQ  of  this  casei. 


582 


41  SUPREME  COURT  REPORTER 


(Oct  Term 


(266  U.  8.  6S1) 

CHOCTAW,  0.  &  G.  R.  CO.  et  al.  v. 
MACKEY,  Coonty  Treasurer,  et  ai. 

(Argued  April  21,  1921.    Decided  June  1, 

1921.) 

No.  211. 

1.  Muniolpal  corporations  ^=»426^Use  of  rail- 
road by  govommont  as  instrument  for  davol- 
opment  of  Indian  coal  lands  dooo  not  prevent 
assessmont  for  Improvement. 

The  fact  that  a  railroad  right  of  way. 
granted  by  Act  Feb.  18»  1888^  waa  intended 
to  be  used  as  an  instrumentality  for  develop- 
iog  Indian  coal  lands,  does  not  make  the  right 
of  way  and  station  grounds  an  instrumentality 
of  the  federal  goTornment,  so  as  not  to  be  sub- 
ject to  assessment  for  street  improvements  by 
a  city,  especially  after  the  railroad,  originally 
intended  as  a  brandi  to  the  coal  veins,  had  be- 
come an  integral  part  of  through  main  lines. 

2.  Municipal  corporations  4=»479— Description 
in  assosamcftt  for  Improvoments  held  suffi- 
cient. 

An  assessment  of  railroad  right  of  way  and 
station  grounds  for  street  improvements,  which 
described  the  premises  in  the  proper  quarter 
blocks  on  the  designated  map  prepared  by  the 
dty  engineer,  as  required  by  Comp.  Laws  Okl. 
1909,  §  724,  for  the  description  of  unplatted 
property,  is  sufficient,  though  the  map  referred 
to  was  inadvertently  removed  from  the  city 
files  and  not  returned  until  after  the  lapse  of 
a  considerable  time,  where  the  railroad  had  full 
knowledge  of  the  proceedings  and  did  not  claim 
to  have  been  misled  by  the  temporary  absence 
of  the  map. 

3.  Muniolpal  oorporations  ^=»479~lnsufflcient 
description  in  assessment  for  improvements 
does  not  Invalidate  assessment. 

The  insufficiency  of  description  of  land  as- 
sessed for  street  improvement  does  not  entitle 
the  abutting  landowners  to  have  the  assess- 
ment declared  void,  but  merely  entitles  them 
to  reassessment  conforming  to  the  regulations, 
in  view  of  Laws  Okl.  1907-06^  c  10,  SS  7,  & 

4.  Municipal  corporations  4s»426— Possible  re- 
verter of  railroad  to  Indian  tribe  does  not 
prevent  assessment  for  street  purposes. 

The  fact  that  a  railroad  right  of  way  was 
granted  from  the  lands  of  an  Indian  tribe,  so 
that,  in  the  event  the  use  as  a  railroad  was 
abandoned,  the  property  would  revert  to  the 
tribe,  does  not  prevent  the  assessment  of  a 
right  of  way  and  station  grounds  for  the  im- 
provement of  an  abutting  street. 

5.  Municipal  corporations  ^=>425(l)— May  be 
assessed  for  paving  street  adjoining  right  of 
way  and  station. 

Street  paving  is  a  class  of  betterment  for 
which  a  railroad  right  of  way  and  station  prop- 
erty is  subject  to  assessment. 

6.  Municipal  corporations  ^=s>425(l)— That 
sale  for  street  improvement  would  sever  in- 
tegral part  of  railway  does  not  invalidate  as- 
sessment. 

An  assessment  against  a  railroad  right  of 
way  and  station  for  a  street  improvement  can- 
not be  declared  void  because  the   effect  of  a 


sale  to  pay  the  assessment  would  be  to  sever 
an  integral  part  of  the  railway. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Suit  by  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Ck>mpany  and  another  against  B. 
W.  Mackey,  as  County  Treasurer  of  Hughes 
County,  Okl.,  the  City  of  Holdenville,  and 
others,  to  have  declared  void  a  special  assess- 
ment for  street  improvement  made  against 
part  of  the  railroad  right  of  way  and  station 
grounds.  A  decree  of  the  District  Ck)urt  for 
the  plaintiffs  was  reversed  by  the  Circuit 
Court  of  Appeals,  with  directions  to  dismiss 
the  bill  (261  Fed.  342),  and  plaintilTs  appeal, 
under  Judicial  Code,  §  241  (Comp.  St  f  1218). 
Affirmed. 
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^Messrs.  C.  O.  Blake,  of  El  Reno,  Okl.,  W. 
R.  Bleakmore,  of  Oklahoma  City,  Okl.,  and 
R.  A.  Tolbert  and  Roy  St  Lewis,  both  of  El 
Reno,  OkL  (Thomas  P.  littlepage,  of  Wash- 
ington, D.  (3.,  of  counsel),  for  appellant 
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^Messrs.  J.  B.  Furry  and  George  S.  Ramsey* 
both  of  Muskogee,  Okl.,  W.  H.  Harris  and  J. 
B.  Harbaugh,  both  of  Toledo,  Ohio,  and  W. 
T.  Anglin  and  Alfred  Stevenson,  both  of 
Holdenville,  Okl.,  for  appellees. 

Mr.  Justice  BRANDEIS  delivered  the 
opinion  of  the  Court. 

This  suit  was  brought  in  the  United  States 
District  Court  for  the  Eastern  District  of  Ok- 
lahoma by  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  to  have  declared  void  a 
special  assessment  for  street  improvement 
made  against  part  of  its  right  of  way  and 
station  grounds  in  the  city  of  Holdenville, 
Okl.,  and  to  enjoin  the  taking  of  any  pro- 
ceedings to  enforce  the  same.  The  Choctaw, 
Oklahoma  &  Gulf  Railroad  0)mpany,  the 
lessor,  was  joined  as  plaintiff.  The  defend- 
ants are  the  county  treasurer,  the  dty,  and 
the  holders  of  bonds  issued  to  pay  for  the  im- 
provement The  street  improved,  called  Ok- 
lahoma avenue,  runs  parallel  to  the  main 
tracks.  The  station  grounds  abut  on  the 
avenue  for  a  distance  of  1,641  feet,  and  the 
parcel  assessed  extends  back  from  the  ave- 
nue 150  feet  to  the  center  of  the  right  of  way. 
Over  this  street  a  large  part  of  the  traffic 
to  and  from  the  station  necessarily  passes, 
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for  between  it  and  the  main  *  tracks  lie  the 
passenger  depot,  the  freight  houses,  the  ex- 
press office,  the  cotton  platform,  an  oil  ware- 
house, grain  elevators,  coal  bins,  and  the 
team  tracks.  The  assessment  is  assailed  as 
invalid  on  several  grounds.  The  chief  con- 
tention is  that  the  property  is  immune  from 
assessment  by  the  state  because  that  part  of 
the  railroad  was  an  instrumentality  of  the 
federal  government  The  other  grounds  of 
attack  are  that  in  laying  the  assessment  the 
property  was  not  sufficiently  identified,  and 
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that  the  assessment  of  a  railroad  right  of 
way  and  station  grounds  is  not  authorized  hy 
the  law  of  the  state.  The  District  Court  ot- 
tered a  decree  for  plaintiffs,  which  was  re- 
versed by  the  Circuit  Court  of  Appeals,  with 
directions  to  dismiss  the  bill.  261  Fed.  342. 
The  case  comes  here  under  section  241  of  the 
Judicial  Code  (Comp.  St.  1 1218). 

First.  The  claim  of  immunity  from  assess- 
ment rests  upon  these  facts:  The  right  of 
way  and  station  grounds  are  on  land  which 
had  belonged  to  the  Creek  Nation  before  the 
town  (now  city)  was  established  under  di- 
rection of  the  Secretary  of  the  Interior,  pur- 
suant to  the  original  Creek  Agreement.  Act 
of  March  1,  1001,  c.  676,  §  10,  31  Stat.  861, 
864.  The  Rock  Island  acquired  its  interest 
on  March  24,  1904,  under  a  lease  from  the 
Choctaw,  Oklahoma  &  Gulf,  for  a  period  of 
099  years,  of  all  of  its  railroad  property.  The 
lessor  company  had,  in  locating  its  railroad 
through  Holdenville,  taken,  besides  the  right 
of  way  100  feet  wide,  an  additional  strip  for 
station  purposes  200  feet  wide,  with  a  length 
of  3,000  feet,  having  acquired  the  power  so 
to  do  by  succeeding  to  the  powers  and  fran- 
chises of  the  Choctaw  Coal  &  Railway  Com- 
pany. To  that  company  Congress  had  in 
1888  granted  the  right  to  build  a  railroad  in 
Indian  Territory,  with  a  branch  line  to  coal 
mines  leased  from  the  Choctaw  Nation.^ 
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[1]  *The  contention  Is  that  the  railroad  is 
an  Instrumentality  through  which  the  gov- 
ernment undertook  to  perform  its  obligation 
to  develop  coal  lands  belonging  to  the  Indi- 
ans, and  that,  if  the  railroad's  interest  in  the 
right  of  way  and  station  grounds  could  be 
subjected  to  a  special  assessment  and  pos- 
sible sale  thereunder  apart  from  the  railroad 
franchises,  the  congressional  purpose  might 
be  obstructed.  Choctaw,  Oklahoma  &  Gulf 
Railroad  Co.  ▼.  Harrison,  235  U.  S.  292,  35 
Sup.  Ct.  27,  59  L.  Ed.  234.  See,  also.  North- 
em  Pacific  Railway  Co.  v.  Townsend,  190  U. 

»Act  Cong.  Peb.  18,  1S88.  o.  U,  16  SUt  86.  Seo- 
tion  t  profrldoB: 

"That  said  corporation  la  authortsad  to  take  and 
naa  for  all  purposes  of  railway,  and  for  no  other 
purpose,  a  right  of  way  one  hundred  feet  In  width 
through  aald  Indian  Territory  for  said  main  line 
and  branch  of  the  Choctaw  Coal  A  Railway  Com- 
pany, and  to  take  and  use  a  strip  of  land  two  hun- 
dred feet  In  width,  with  a  length  of  three  thousand 
feet,  in  addition  to  right  of  way,  for  stations,  for 
erery  ten  miles  of  road.    •   •   • 

''Provided  further,  that  no  part  of  the  lands  here- 
in authorized  to  be  taken  shall  be  leased  or  sold 
by  the  company,  and  they  shall  not  be  used  except 
in  such  manner  and  for  such  purposes  only  as  shall 
be  necessary  for  the  construction  and  convenient 
operation  of  said  railroad,  telegraph,  and  telephone 
lines ;  and  when  any  portion  thereof  shall  cease  to 
be  so  used,  such  portion  shall  revert  to  the  nation 
or  tribe  of  Indians  from  which  the  same  shall  be 
taken." 

See,  also.  Act  Feb.  18,  1889.  c.  152,  26  Stat.  668: 
Act  Oct  1.  1890.  c  1252,  26  Stat.  640;  Act  Feb.  21, 
ISn.  e.  M9.  26  SUt  765;  Act  Jan.  22,  1894.  c.  14.  28 
SUl  27:  Act  Aug.  24,  1894.  e.  380,  28  Stat.  602; 
Act  April  24.  1896.  c.  122,  29  SUt  98;  Act  March 
28,  1900,  a.  Ill,  tl  SUt  61 


S.  267,  23  Sup.  Ct.  671,  47  L.  Ed.  1014 ;  In- 
dian Territory  Illuminating  Oil  Co.  v.  Okla- 
homa, 240  U.  S.  522,  86  Sup.  Ct  468,  60  L. 
Ed.  779. 

The  mere  fact  that  property  is  used,  among 
others,  by  the  United  States  as  an  instrument 
for  effecting  its  purpose  does  not  relieve  it 
from  state  taxation.  The  most  that  can  be 
said  here  is  that  among  the  public  served  by 
this  railroad  are  some  mines  on  land  leased 
from  the  Choctaw  Nation.  The  right  of  way 
and  station  grounds  in  question,  instead  of 
being,  as  was  perhaps  originally  contemplat- 
ed by  the  Act  of  February  18, 1888,  part  of  a 
branch  to  leased  "coal  veins,"  have  become 
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an  integral  *part  of  through  lines  of  a  great 
railroad  system.^  Holdenville  is  on  the  main 
line  of  the  Choctaw,  Oklahoma  &  Gulf, 
which  extends  from  tiie  west  bank  of  the 
Mississippi  river,  through  Arkansas  and  Ok- 
lahoma, to  the  Texas  state  line,  a  distance  of 
nearly  650  miles.  By  the  lease  to  the  Hock 
Island,  this  railroad  has  become  a  part  of  the 
through  lines  of  a  much  larger  system.  And 
even  though  it  be  granted  that  the  federal 
government  utilized  the  railroad  as  an  in- 
strument in  working  out  its  policy  toward 
the  Indians,  the  tax  upon  the  railroad  prop- 
erty would  be  none  the  less  valid.  Railroad 
Co.  ▼.  Peniston,  18  Wall.  5,  36,  21  Lu  Ed.  787 ; 
Western  Union  Telegraph  Co.  v.  Massachu- 
setts, 125  U.  S.  530,  546-548,  8  Sup.  Ct.  961, 
31  L.  Ed.  700 ;  Central  Pacific  Railroad  Co. 
V.  California,  162  U.  S.  01,  125,  16  Sup.  Ct. 
766,  40  L.  Ed.  003;  Thomas  v.  Gay,  160  U. 
S.  264,  18  Sup.  Ct  340,  42  L.  Ed.  740. 

[2]  Second.  Equally  unfounded  is  the  con- 
tention that  the  assessment  did  not  sufficient- 
ly identify  the  property,  and  was  hence  a  de- 
nial of  due  process  of  law.  The  Oklahoma 
statute  under  which  the  assessment  was 
made  (CompL  Laws  1909,  I  724),  provides 
that: 

*'If  any  portion  of  the  property  abutting 
upon  such  improvement  shall  not  be  platted 
into  lota  and  blocks,  the  mayor  and  council 
shall  include  such  property  in  proper  quart«»r 
block  district  for  the  purpose  of  appraisement 
and  assessment,  as  herein  provided." 

[3]  The  railroad  premises  not  having  been 
platted,  the  mayor  and  council  adopted  a 
map  of  the  city  engineer,  on  which  the  right 
of  way  and  station  grounds  were  set  forth  in 
proper  quarter  block  districts.    The  premises 
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•assessed  were  those  quarter  blocks  thereon 
designated  as  abutting  on  that  portion  of  Ok- 

*When  Congreai  authorised  the  purchaaera  of 
the  property  and  franchises  of  the  insolvent  Choc- 
taw Coal  a  Railway  Company  to  reorganize  as  the 
Choctaw,  Olclaboma  A  Gulf,  It  conferred  upon  the 
latter  "perpetual  succession."  Act  Aug.  24,  1904. 
c.  330,  S  6,  28  SUt  502,  SOS.  Later  it  greatly  en> 
larged  its  powers,  conferring  authority  without 
limit  to  construct  its  railroad  over  any  Indian  res- 
ervation and  to  acquire  and  consolidate  with  prao*' 
Jcally  any  connecting  Une.  Act  April  24,  IBM, 
0. 122,  20  SUt  08;  Act  March  18, 1200,  c  11, 21  SUt  82. 
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or  gross  negligence.  The  ^limitation  upon 
tbe  company's  common-law  liability  was 
lield  to  be  in  the  nature  of  contract,  and 
this  liability,  unlike  that  of  a  common  car- 
rier, was  not  an  insurer's.  It  was  merely 
"for  the  damage  flowing  from  failure  to  use 
due  care  in  transmission.  Primrose  v.  West- 
ern Union  Telegraph  Oo.,  supra,  154  U.  S. 
H  14  Sup.  Gt  1008,  38  Xx  Ed.  883.  Since 
the  limitation  of  liability  was  in  the  nature 
of  contract,  the  provision  had  to  be  brought 
home  to  the  sender  of  a  message  in  order  to 
be  legally  binding  upon  him.  Assent  by  the 
sender  was  ordinarily  established,  if  the 
message  was  written  upon  one  of  the  com- 
pany's blanks  which  set  forth  the  limitation 
of  liability.  Primrose  v.  Western  Union  Tele- 
graph Ck>.,  supra,  154  U.  S.  25,  14  Sup.  Ct 
1098,  38  L.  Ed.  883.  <:k)mpare  Cau  v.  Texas 
&  Pacific  Ry.  Co..  194  U.  S.  427,  431,  24  Sup. 
Ct  063,  48  Ia  Ed.  1053.  Whether,  in  view 
of  long-established  practice,  the  mere  send- 
ing of  a  message,  although  not  written  on 
such  a  blank,  imported  assent  to  the  usual 
terms,  of  the  rate,  involved,  then,  an  Issue 
of  fact  See  New  Jersey  Navigation  Oo.  v. 
Merchant's  Bank,  6  H)ow.  344,  383,  12  L. 
Ed.  465.  The  question  presented  for  our 
decision  Is  whether,  since  the  amendment  of 
June  18,  1010,  to  the  Act  to  Regulate  Com- 
merce, the  sender  is,  without  assent  in  fact, 
bound  as  matter  of  law  by  the  provision  lim- 
iting liability,  because  it  is  a  part  of  the 
lawfully  established  rate. 

[2]  The  Act  of  June  18,  1010,  c.  300,  i  7, 
36  Stat  530,  544  (Oomp.  St  i  8563),  broad- 
ened the  scope  of  the  Act  to  Regulate  Com- 
merce to  include  "telegraph,  telephone  and 
cable  companies  (whether  wire  or  wireless) 
engaged  in  sending  messages  from  [a]  state 
♦  •  •  to  any  foreign  country."  And 
whatever  may  have  been  the  legal  incidents 
of  transmitting  the  messago  from  Barcelona 
to  llavre  under  Spanish  and  French  law,  the 
Western  Union,  in  sending  the  message 
over  its  own  lines  from  Havre  to  New  Or- 
leans, was  governed  by  the  provisions  of 
that  act  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Woodbury,  264  U.  S.  357,  41  Sup.  Ct  114, 
65  L.  Ed.  — .  In  the  third  paragraph  of 
section  1  of  the  amended  act  Congress  pro- 
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vided  that  messages  might  be  "classified  *in- 
to  day,  night,  repeated,  un repeated,  letter, 
commercial,  press,  government  and  such  other 
classes  as  are  Just  and  reasonable,  and  dif- 
ferent rate  [might]  be  charged  for  the  dif- 
ferent classes  of  messages."  Acting,  In  May, 
1016,  imder  the  authority  of  that  provision, 
the  Western  Union  by  appropriate  action  ap- 
proved the  tariff  involved  in  the  present 
case,  and  by  permission  of  the  Interstate 
Commerce  Commission  filed  with  it  the  tariff, 
including  the  provisions  here  In  question. 
The  company  was  not  required  so  to  do 
by  the  terms  of  the  act  or  by  any  order  of 
the  Commission.  Compare  25th  Annual  Re- 
port L  0.  C.  (1011)  pp.  5,  6.    But  the  rate, 


long  before  established,  then  formally  adopt- 
ed and  filed,  was  thereafter  the  only  lawful 
rate  for  an  unrepeated  message,  and  the 
limitation  of  liability  became  the  lawful 
condition  upon  which  it  was  sent  Postal 
Tel.-Cable  Oo.  v.  Warren-Godwin,  251  U. 
S.  27,  30,  40  Sup.  Ct  60,  64  h.  Ed.  118; 
Clay  County  Produce  Co.  v.  Western  Union 
Telegraph  Co.,  44  Interst  Com.  Com'n  R.* 
670,  674. 

The  lawful  rate  having  been  established, 
the  company  was  by  the  provisions  of  sec- 
tion 3  of  the  Act  to  Regulate  Commerce  pro- 
hibited from  granting  to  any  one  an  undue 
preference  or  advantage  over  the  public 
generally.  For,  as  stated  in  Postal  Tel.-Cable 
Co.  v.  Warren-Godwin  Co.,  supra,  251  U.  S. 
30,  40  Sup.  Ct  70,  64  L.  Bd.  118,  the  "act 
of  1010  was  designed  to  and  did  subject  such 
companies  as  to  their  Interstate  business  to 
the  rule  of  equality  and  uniformity  of  rates.*" 
If  the  general  public  upon  paying  the  rate 
for  an  unrepeated  message  accepted  substan- 
tially the  risk  of  error  involved  in  trans- 
mitting the  message,  the  company  could  not, 
without  granting  an  undue  preference  or 
advantage  extend  different  treatment  to  the 
plaintiff  here.  The  limitation  of  liability 
was  an  inherent  part  of  the  rate.  The  com. 
pany  could  no  more  depart  from  it  than  it 
could  dei>art  from  the  amount  charged  for 
the  service  rendered. 

The  act  of  1010  introduced  a  new  princi- 
ple into  the  legal  relations  of  the  telegraph 
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companies  with  their  ^patrons  which  domi- 
nated and  modified  the  principles  previously 
governing  them.  Before  the  act  the  compa- 
nies had  a  common  law  liability  from  which 
they  might  or  might  not  extricate  themselves 
according  to  views  of  policy  prevailing  in 
the  several  states.  Thereafter,  for  all  mes- 
sages sent  in  interstate  or  foreign  conmierce, 
the  outstanding  consideration  became  that  of 
uniformity  and  equality  of  rates.  Uniformity 
demanded  that  the  rate  represent  the  whole 
duty  and  the  whole  liability  of  the  company. 
It  could  not  be  varied  by  agreement;  still 
less  could  it  be  varied  by  lack  of  ag^'eement 
The  rate  became,  not  as  before  a  matter  of 
contract  by  which  a  legal  liability  could  be 
modified,  but  a  matter  of  law  by  which  a 
uniform  liability  was  imposed.  Assent  to 
the  terms  of  the  rate  was  rendered  imma- 
terial, because  when  the  rate  is  used,  dissent 
is  without  effect  This  principle  was  estab- 
lished in  cases  involving  the  limitation  upon 
a  carrier's  liability  for  baggage  by  Boston  * 
Maine  Railroad  v.  Hooker,  233  U.  S.  07,  34 
Sup.  Ct  526.  58  li.  Ed.  868,  L.  It  A.  1015B. 
450,  Ann.  Cas.  1015B,  503,  and  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Woodbury,  254  U.  S.  357, 41 
Sup,  Ct  114,  65  L.  Ed.  — ,  decided  by  this 
court  December  13,  1020.  In  the  former 
case  it  was  said: 

"If  the  charges  filed  were  nnreasonable,  the 
only  attack  which  could  be  made  upon  aucb 
regulation  Llhniting  liability]  would  be  by  pr*- 
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ceedings  contesting  their  reasonableness  before 
the  Interstate  Commerce  Commission.  While 
they  were  in  force  they  were  equally  binding 
upon  the  railroad  company  and  all  passengers 
whose  baggage  was  transported  by  carriers  in 
interstate  commerce." 

So  here  the  limitation  of  liability  attached 
to  the  unrepeated  cable  rate  is  binding  upon 
all  who  send  messages  to  or  from  foreign 
countries  until  it  is  set  aside  as  unreasonable 
by  the  Commission. 

[3]  It  is  strongly  argued  that  the  rule  is 
not  applicable  to  the  situation  before  us, 
because  of  the  difference  in  the  provisions 
of  law  which  govern  the  establishment  of 
railroad  and  of  telegraph  rates.  The  rail- 
road rate  is  established,  and  can  only  be  es- 
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tablished  by  filing  the  tariff  with  *the  Com- 
mission. Telegraph  companies  may  iidtiate 
rates  without  filing  tariffs  with  the  Com- 
mission. Clay  County  Produce  Co.  v.  West- 
em  Union  Telegraph  Co.,  supra.  Plaintiffs 
insist  that  it  is  the  filing  and  subsequent 
publication  of  the  railroad  rate  which  gives 
it  the  force  of  law  and  requires  the  shipper 
to  take  notice  of  it  But  the  contention, 
by  dwellinjT  unduly  upon  the  procedural 
features  of  the  act,  would  defeat  the  end 
which  Congress  had  in  view.  Both  railroad 
and  telegraph-cable  rates  are  initiated  by  the 
carrier.  It  Is  true  that  a  railroad  rate  does 
not  have  the  force  of  law,  unless  it  is  filed 
with  the  Commission.  But  it  is  not  true 
that  out  of  the  filing  of  the  rate  grows  the 
rule  of  law  by  which  the  terms  of  this  law- 
ful rate  conclude  the  passenger.  The  rule 
does  not  rest  upon  the  fiction  of  constructive 
notice.  It  flows  from  the  requirement  of 
equality  and  uniformity  of  rates  laid  down  in 
section  3  of  the  Act  to  Regrulate  Commerce 
(Comp.  St.  i  8565).  Since  any  deviation 
frcHu  the  lawful  rate  would  involve  either 
an  undue  preference  or  an  unjust  discrim- 
ination, a  rate  lawfully  established  must' 
apply  equally  to  all,  whether  there  is  knowl- 
edge of  it  or  not  Congress  apparently  con- 
cluded, in  the  light  of  discrimination  there- 
tofore practiced  by  railroads  among  shippers 
and  localities,  that  in  transportation  by  rail 
equality  could  be  secured  only  by  provisions 
involvihg  the  utmost  definiteness  and  con- 
stant official  supervision.  Accordingly  by 
section  6  (Comp.  St  i  8569)  it  forbade  a 
carrier  of  goods  from  engaging  in  trans- 
portation unless  its  rates  had  been  filed 
with  the  Commission;  and  it  prohibited, 
under  heavy  penalties,  departure  in  any  way 
from  the  terms  of  those  rates  when  filed. 
In  the  case  of  telegraph  and  cable  companies 
Congress  appears  to  have  considered  that 
such  stringent  provisions  were  not  required 
to  secure  the  end  in  view.  It  did  not  make 
filing  with  the  Commission  a  condition  pre- 
cedent to  the  existence  of  a  lawful  tele- 
graph and  cable  rate.  When,  therefore,  the 
Western  Union  initiated  and  established  this 
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^reasonable  rate,  the  principle  of  equality 
and  unifonnity  laid  down  in  section  8  re- 
quired tliat  it  should  have  exactly  the  same 
force  and  effect  as  the  rate  initiated  by  a 
rail  carrier  and  filed  according  to  the  provi- 
sions of  section  6. 

[4]  It  was  suggested  that  the  attempted 
limitation  of  liability  must  fkil  under  the 
rule  recently  applied  in  Union  Pacific  Rail- 
road Co.  V.  Burke,  255  U.  S.  317,  41  Sup.  Ct. 
283,  65  L.  Ed.  G56.  decided  February  28,  1921, 
because  both  the  alternative  rates  offered 
in  the  Western  Union  tariff  for  cable  mes- 
sages were  for  limited  liability,  and  because, 
therefore,  no  offer  was  made  to  the  sender 
of  a  rate  under  which  the  company  would 
assume  full  liability  for  all  losses  suffered 
through  its  negligence.  It  is  by  no  meaa? 
clear  that  the  rule  of  the  Burke  Case — es- 
tablished for  common  carriers  of  goods — 
should  be  applied  to  telegraph  and  cable 
companies.  See  the  Primrose  Case,  supra, 
154  U.  S.  14,  14  Sup.  Ct  1098,  38  h.  Ed.  883. 
In  any  event,  it  is  not  applicable  here.  The 
Western  Union  did  not  as  in  the  case  of 
telegrams,  offer  to  send  cable  messages  upon 
a  special  valuation  to  be  made  by  the  sender 
and  paid  for  by  an  extra  charge  "based  upon 
such  value  equal  to  one-tenth  of  1  per  cent, 
thereof."  But  it  offered  alternative  rates  for 
repeated  and  for  unrepeated  cable  messages. 
This  long-established  classification  was  ex- 
pressly recognized  as  just  and  reasonable  for 
cable  as  well  as  for  telegraph  messages  in 
the  amendment  made  by  the  Act  of  June  18, 
1910,  to  section  1  of  the  Act  to  Regulate 
Commerce.  The  provision  in  the  terms  of- 
fered by  the  company  is: 

"To  guard  against  mistakes  or  delays  the 
sender  of  a  cable  message  should  order  it  re- 
peated, that  is,  telegraphed  back  to  the  originat- 
ing office  for  comparison.  For  this  one  quar- 
ter of  the  unrepeated  message  rate  is  charged  in 
addition.  Unless  indicated  on  its  face  this  is 
an  unrepeated  message  and  paid  for  as  such. 

•*  ♦  •  ♦  This  company  shall  not  be  liable 
for  mistakes  or  delays  in  transmission  or  de- 

•5T5 
livery  ♦  ♦  ♦  of  any  un*repeated  message,  be- 
yond the  amount  of  that  portion  of  the  tolls 
which  shall  accrue  to  this  company,  •  •  • 
[nor]  of  an  repeated  message,  beyond  fifty 
times  the  extra  sum  received  by  this  company 
from  the  sender  for  repeating  such  message 
over  its  own  lines.    •    •    •  •• 

The  repeated  rate,  offering  greater  accur- 
acy and  greater  liability  in  case  of  error, 
was  open  to  anyone  who  wished  to  pay  the 
extra  amount  for  extra  security.  Whether 
the  limitation  of  liability  prescribed  for  the 
repeated  message  would  be  valid  as  against 
a  sender  who  had  endeavored,  by  having  the 
message  repeated,  to  secure  the  greatest  care 
on  the  part  of  the  company,  we  have  no  occa- 
sion to  decide,  because  it  is  not  raised  by  the 
facts  before  us.  It  is  enough  to  sustain  the 
limitation  of  liability  attached  to  the  unre- 
peated rate  that  another  opecial  rat*  waf 
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offered  for  messages  of  value  and  Importance, 
and  not  availed  of.  The  fact  that  the  alter- 
native rate  had  tied  to  It  a  provision  which, 
if  tested,  might  be  found  to  be  void,  is  not 
material  in  a  case  where  no  effort  was  made 
to  take  advantage  of  it 
Reversed. 

Mr.    Justice    PITNEY    and    Mr.    Justice 
CLARKE  dissent 


(266  U.  8.  490) 

In  re  STATE  OF  NEW  YORK  ot  aL 

Petition  of  WALSH  et  al. 

(Argued  Dec.   13  and   14,   1920.    Decided 
June  1,  1921.) 

No.  25. 

I.  Prohibition  <$=s>3(2)  —  Remedy  by  appeal 
does  not  always  prevent  writ  against  pro- 
oeedings  without  Jurisdiotion. 

The  fact  that  the  objection  to  the  jurisdic- 
tion of  a  court  of  admiralty  might  be  raised 
by  appeal  from  the  final  decree  is  not  In  aU 
cases  a  valid  objection  to  the  issuance  of  a 
prohibition  at  the  outset,  under  the  authority 
conferred  on  the  Supreme  Ck>urt  by  Judicial 
Ck>de,  i  234  (Ck>mp.  St  i  1211),  in  cases  of  ad- 
miralty and  maritime  juriscUction,  where  a 
court  of  admiralty  assumes  to  take  cognizance 
of  matters  over  which  it  has  no  lawful  jurisdic- 
tion. 

2.  States  «=>l9i(l)  —  State  cannot  be  sued 
without  Its  oottsent. 

The  entire  judicial  power  granted  by  the 
United  States  Constitution  does  not  embrace 
authority  to  entertain  a  suit  by  private  par- 
ties against  the  state  without  the  consent  of  the 
state,  whether  It  is  brought  by  citizens  of  an- 
other state  or  by  subjects  of  a  foreign  state, 
in  which  case  it  is  contrary  to  the  Eleventh 
Amendment,  or  is  brought  by  its  own  citizens, 
contrary  to  the  fundamental  rule  that  a  state 
may  not  be  sued  without  its  consent. 


3.  States  <=9l9l(2)— Rule  against  suit  with- 
out consent  applies  to  admiralty  suits  in  per- 
sonam. 

The  rule  that  a  state  may  not  be  sued  with- 
out its  consent  applies  to  an  admiralty  suit  in 
personam,  though  the  Eleventh  Amendment  in 
terms  refefs  only  to  actions  at  law  and  suits  in 
equity. 


4.  States  <=9i9l(2)— Suit  against  officers  for 
official  acts  is  suit  against  state. 

A  suit  brought  against  the  state  oj93cers 
as  representing  the  state's  action  and  liability, 
thus  malcing  it  the  real  party  in  interest,  is  a 
suit  against  the  state,  which  cannot  be  main- 
tained without  its  consent,  though  the  state  is 
not  a  party  to  the  record,  and  though  the  ob- 
ject of  the  suit  is  not  to  compel  the  state  spe- 
cifically to  perform  its  contract,  but  is  to  re- 
quire it  to  malce  pecuniary  satisfaction  for  lia- 
biUty. 


5.  States  «=»I9I(2)— Suit  In  admiralty  against 
state  superintendent  of  public  worlis  for  dam- 
ages caused  by  navigation  of  tug  by  hin  is  a 
suit  against  the  state. 

A  monition  issued  by  an  admiralty  court 
against  a  state  superintendent  of  public  worlcs 
under  the  fifty-ninth  (now  fifty-sixth)  ad- 
miralty rule,  as  the  charterer  of  the  tugs 
against  whidi  a  libel  had  been  filed  to  recover 
damages  resulting  from  a  collision  between  their 
tows,  is  equivalent  to  a  libel  in  personam 
against  the  state,  over  which  the  District  Court 
is  so  clearly  without  jurisdiction  that  a  writ 
of  prohibition  will  issue  without  permitting  the 
suits  to  run  their  course  to  final  decree,  which 
would  be  necessarily  invalid. 

6.  States  <$=>I9I(2)  —  Exemption  of  states 
from  libels  in  personam  does  not  destroy  har- 
mony of  law. 

The  contention  that  exemption  of  states 
from  libels  in  admiralty  without  their  consent 
would  destroy  the  harmony  and  symmetry  of 
admiralty  law  is  without  substance,  since  the 
symmetry  and  harmony  to  be  maintained  con- 
sists in  the  uniform  operation  of  the  principles 
and  rules  of  the  maritime  law  on  aU  who  are 
subject  to  the  jurisdiction  of  admiralty. 

On  Petition  for  Writs  of  Prohibition  and 
Mandamus. 

Petition  by  the  State  of  New  York  and  Ed- 
ward S.  Walsh,  as  its  superintendent  of  Pub- 
lic Works,  for  writs  of  prohibition  and  man- 
damus, directed  to  the  United  States  District 
Court  (268  Fed.  561).  Writ  of  prohibition 
issued. 

See,  also,  256  U.  S.  503,  41  Sup.  Ot  5d2,  65 
L.  Ed. ;  41  Sup.  Ct  622. 
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♦Mr.  Edward  0.  Griffin,  of  Albany,  N.  Y., 
for  petitioners. 

Mr.  Ellis  H.  Gidley,  of  Buffalo,  N.  Y^  for 
respondent. 
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•Mr.  Justice  PITNEY  delivered  the  opinion 
of  the  Oourt 

Three  separate  libels  in  rem  were  filed  in 
the   United   States   District  Oourt  for   the 
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Western  District  of  New  ♦York— two  against 
the  steam  tug  Oharlotte,  her  engines,  boilers, 
machinery,  etc.,  by  one  Dolloff  and  one  Wag- 
ner, respectively,  both  residents  and  presum- 
ably citizens  of  the  state  of  New  York,  to 
severally  recover  for  damages  alleged  to  have 
been  caused  to  certain  canal  boats  owned  by 
them  while  navigated  upon  the  Ehrie  O^al  in 
tow  of  the  Oharlotte;  the  other  against  tbe 
steam  tug  Henry  Eoerber,  Jr.,  her  boUers, 
engines,  tackle,  etc,  by  Murray  Transporta- 
tion Oompany,  a  corporation  of  the  state  of 
New  York,  baUee  of  a  certain  coal  barge,  to 
recover  damages  alleged  to  have  been  receiv- 
ed by  the  barge  while  navigated  upon  tbe 
Erie  Oanal  in  tow  of  the  Koerber.  In  each 
case  the  tug  was  claimed  by  Frank  F.  Fix 
and  Charles  Fix,  partners  in  business  under 


«=»For  other  easM  see  same  topic  and  KBY-NUMBKR  in  all  Key-Numbered  DlgesU  and  Indexas 


1920) 


IN  RE  STATE  OF  NEW  YORK 
(41  Bup.Ct.) 


689 


the  name  of  Fix  Bros.,  of  Buffalo,  N.  Y.,  and 
released  from  arrest  on  the  filing  of  satis- 
factory stipulations.  Claimants  filed  answers 
to  the  several  libels,  and  at  the  same  time 
filed  petitions  under  admiralty  rule  69,  29 
Sup.  Gt.  xxii  (new  rule  66,  40  Sup.  Ct.  xxi), 
setting  up  in  each  case  that  at  the  time  of 
the  respective  disasters  and  damage  com- 
plained of  the  tugs  were  under  charter  by 
claimants  to  Edward  S.  Walsh,  superintend- 
ent of  public  works  of  the  state  of  New  York, 
who  had  entered  Into  sudi  diarter  parties 
under  authority  reposed  in  him  by  an  act  of 
the  Legislature  of  the  state  of  New  York,  be- 
ing chapter  264  of  the  Laws  of  1919,  and  had 
the  tugs  under  his  operation,  control,  and 
management;  that  if  decrees  should  be  or- 
dered in  the  respective  causes  against  the 
tugs  the  claimants,  because  of  their  owner- 
ship of  the  vessels,  would  be  called  upon  for 
payment,  and  thus  would  be  mulcted  in  dam- 
ages for  the  disasters,  to  which  they  were 
total  strangers ;  and  that  by  reason  of  these 
facts  Edward  S.  Walsh,  superintendent  of 
public  works  of  the  state  of  New  York,  ought 
to  be  proceeded  against  in  the  same  suits  for 
sudi  damages  in  accordance  with  the  rule. 
The  District  Court,  pursuant  to  the  prayer 
of  these  petitions,  caused  monitions  to  be 
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Issued  in  all  *three  cases  against  Edward  S. 
Walsh,  superintendent  of  public  works,  cit^ 
Ing  him  to  appear  and  answer,  and  in  case 
he  could  not  be  found  that  "the  goods  and 
chattels  of  the  state  of  New  York  used  and 
controlled  by  him"  should  be  attached.  The 
monitions  were  served  upon  Walsh  within 
the  jurisdiction  of  the  court 

The  Attorney  General  of  the  state  appeared 
in  all  three  cases  specially  in  b^alf  of  the 
state  and  the  people  thereof,  and  of  Walsh, 
and  filed  a  suggestion  that  the  court  was 
without  jurisdiction  to  proceed  against 
Walsh,  as  superintendent  of  public  works, 
for  the  reason  that,  as  appeared  upon  the 
face  of  the  proceedings,  they  were  suits 
against  the  state  of  New  York  in  which  the 
state  had  not  consented  to  be  sued.  The  Dis- 
trict Court  denied  motions  to  dismiss  the 
monitions  (The  Henry  Eoerber,  Jr.  [D.  C.  N. 
Y.]  268  Fed.  661),  whereupon  the  Attorney 
General,  on  behalf  of  the  state  and  the  peo- 
ple thereof,  and  of  Walsh,  as  superintendent 
and  individually,  under  leave  granted,  filed 
in  this  court  a  petition  for  writs  of  prohibi- 
tion and  mandamus.  An  order  to  show  cause 
was  issued,  to  which  the  District  Judge  made 
a  return,  and  upon  this  and  the  proceedings 
In  the  District  Court  the  matter  has  been 
argued. 

The  record  shows  that  the  charters  had  ex- 
pired according  to  their  terms,  and  the  tugs 
were  in  possession  of  the  claimants,  neither 
the  state  nor  Walsh  having  any  claim  upon 
or  interest  in  them.  At  no  time  has  any  res 
belonging  to  the  state  or  to  Walsh,  or  in 
which  they  claim  any  interest,  been  attached 
or  brought  under  the  Jurisdiction  of  the  Di^^ 


trict  Court  Nor  is  any  relief  asked  a{?a1nst 
Mr.  Walsh  individually;  the  proceedings 
against  him  being  strictly  in  his  capacity  as 
a  public  ofBcer. 

[1]  The  power  to  issue  writs  of  prohibition 
to  the  District  Courts  when  proceeding  as 
courts  of  admiralty  and  maritime  Jurisdiction 
is  specifically  conferred  upon  this  court  by 
section  234,  Judicial  Code  (Act  March  8, 1911, 
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c.  231, 36  •Stat  1087,  1156  [Comp.  St  i  1211]). 
And  the  fact  that  the  objection  to  the  Juris- 
diction of  the  court  below  might  be  raised  by 
an  appeal  from  the  final  decree  is  not  in  all 
cases  a  valid  objection  to  the  issuance  of  a 
prohibition  at  the  outset,  where  a  court  of  ad- 
miralty assumes  to  take  cognizance  of  mat- 
ters over  which  it  has  no  lawful  Jurisdiction. 
In  re  Cooper,  143  U.  S.  472,  495,  12  Sup.  Ct 
453,  36  L.  Ed.  232. 

[2]  That  a  state  may  not  be  sued  without 
its  consent  is  a  fundamental  rule  of  Juris- 
prudence having  so  important  a  bearing  up- 
on the  construction  of  the  Constitution  of 
the  United  States  that  it  has  become  estab- 
lished by  repeated  decisions  of  this  court  that 
the  entire  Judicial  power  granted  by  the  Con- 
stitution does  not  embrace  authority  to  en- 
tertain a  suit  brought  hy  private  parties 
against  a  state  without  consent  given;  not 
one  brought  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  a  foreign  state,  be- 
cause of  the  Eleventh  Amendment;  and  not 
even  one  brought  by  its  own  citizens,  be- 
cause of  the  fundamental  rule  of  which  the 
amendment  is  but  an  exemplification.  Beers 
V.  Arkansas,  20  How.  627,  529, 15  L.  Ed.  991; 
Railroad  Co.  v.  Tennessee,  101  U.  S.  337,  339. 
25  L.  Ed.  960;  Hans  v.  Louisiana,  134  U.  S. 
1,  10-17,  10  Sup.  Ct  504,  83  L.  Ed.  842; 
North  Carolina  v.  Temple,  134  U.  S.  22,  30, 
10  Sup.  Ct.  509,  33  L.  Ed.  849;  Fitts  t. 
McGhee,  172  U.  S.  616,  624,  19  Sup.  Ct  269, 
43  L.  Ed.  535 ;  Palmer  v.  Ohio,  248  U.  S.  32, 
34,  39  Sup.  Ct  16,  63  L.  Ed.  108;  Duhne  v. 
New  Jersey,  251  U.  8.  311,  313,  40  Sup.  Ct. 
154,  64  L.  Ed.  280. 

[3]  Nor  is  the  admiralty  and  maritime 
Jurisdiction  exempt  from  the  operation  of 
the  rule.  It  is  true  the  amendment  speaks 
only  of  suits  in  law  or  equity;  but  this  is  be- 
cause, as  was  pointed  out  in  Hans  v.  Louisi- 
ana, supra,  the  amendmmt  was  the  outcome 
of  a  purpose  to  set  aside  the  effect  of  the  de- 
cision of  this  court  in  Chisholm  v.  Georgia, 
2  Dall.  419,  1  L.  Ed.  440,  which  happened  to 
be  a  suit  at  law  brought  against  the  state 
by  a  citizen  of  another  state,  the  decision 
turning  upon  the  construction  of  that  clause 
of  section  2  of  article  3  of  the  Constitution 
establishing  the  Judicial  power  in  cases  in 

law  and  equity  between  a  state  *and  citizens 
of  another  state,  from  which  it  naturally 
came  to  pass  that  the  language  of  the  amend- 
ment was  particularly  phrased  so  as  to  re- 
verse the  construction  adopted  in  that  case. 
In  Hans  v.  Louisiana,  supra,  134  U.  S.  15, 
10  Sup.  Ct.  504,  33  L.  Ed.  812,  the  court  dem- 
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OQstrated  the  impropriety  of  construing  the 
amendment  so  as  to  leave  it  open  for  citizens 
to  sue  their  own  state  in  the  federal  courts; 
and  it  seems  to  us  equally  clear  that  it  can- 
not with  propriety  be  construed  to  leave  open 
a  suit  against  a  state  in  the  admiralty  Juris- 
diction by  Individuals,  whether  its  own  citi- 
zens or  not. 

Among  the  authorities  to  whidi  we  are  r^ 
ferred  is  Mr.  Justice  Story,  who,  in  his  com- 
mentaries on  the  Constitution  (Ist  Ed.,  { 1683; 
5th  Ed.,  1 1689),  stated  that  it  had  been  doubt- 
ed whether  the  amendment  extended  to  cases 
of  admiralty  and  maritime  Jurisdiction  where 
the  proceeding  was  in  rem  and  not  in  per- 
sonam, and  whose  doubt  was  supported  by  a 
declaration  proceeding  from  Mr.  Justice 
Washington  at  the  circuit  United  States  v. 
Bright  (1809)  Brightly,  N.  P.  19,  25,  note,  24 
Fed.  Cas.  1232,  1236,  No.  14,&17,  3  Hall's  L. 
J.  197,  225.  But  the  doubt  was  based  upon 
considerations  that  were  set  aside  in  the  rea- 
soning adopted  by  this  court  in  Hans  v.  Lou- 
isiana. In  Ck>vemor  of  Georgia  v.  Madrazo, 
1  Pet  110,  124,  7  L.  Ed.  73,  the  question 
whether  the  Eleventh  Amendment  extended 
to  proceedings  in  admiralty  was  alluded  to, 
but  found  unnecessary  to  be  decided,  because, 
if  it  did  not,  the  case  was  <me  for  the  orig- 
inal Jurisdiction  of  this  court  and  not  of  the 
District  Court  in  which  it  was  brought;  and 
it  was  h^d,  further,  that  the  decree  could 
not  be  sustained  as  a  proceeding  in  rem,  be- 
cause the  thing  was  not  in  possession  of  the 
District  0>urt  Subsequently,  in  Ex  parte 
Madrazzo,  7  Pet  627,  632,  8  L.  Ed.  808,  an 
application  was  made  to  this  court  to  enter- 
tain a  suit  in  admiralty  against  the  state  of 
Georgia,  and  it  was  held  that  as  there  was 
no  property  In  the  custody  of  the  court  of 
admiralty,  or  brought  within  its  Jurisdiction 
and  in  the  possession  of  any  private  person, 
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*the  case  was  not  one  for  the  exercise  of  the 
admiralty  Jurisdiction,  and  that,  being  a 
mere  personal  suit  against  a  state  to  recover 
proceeds  in  its  possession,  it  could  not  be 
entertained,  since  '*no  private  person  has  a 
right  to  commence  an  original  suit  in  this 
court  against  a  state."  Atkins  v.  Disintegrat- 
ing Co.,  18  Wall.  272,  300,  et  seq.,  21  L.  Ed. 
841,  and  In  re  Louisville  Underwriters,  134 
U.  S.  488,  10  Sup.  Ct  587,  33  L.  Ed.  991,  are 
aside  from  the  point,  since  they  relate  mere- 
ly to  a  question  of  statutory  construction — 
whether  the  provision  of  section  11  of  the 
Judiciary  Act  of  1789  (1  Stat  79,  c.  20,  re- 
enacted  in  section  739  of  the  Revised  Stat- 
utes, and  in  section  1  of  Act  March  3,  1875, 
c  137,  18  Stat  470  [Comp.  St  i  1033]),  to  the 
effect  that  no  civil  suit  should  be  brought 
against  a  person  by  original  process  in  any 
district  other  than  that  of  which  he  was  an 
inhabitant  or  in  which  he  should  be  found, 
applied  to  suits  in  personam  in  admiralty, 
80  as  to  prevent  the  court  from  acquiring 
Jurisdiction  over  a  corporation  through  at- 
tachment of  its  goods  or  property  in  a  dis- 


trict other  than  that  of  its  residence  (in  the 
former  case),  or  by  service  of  process  upon 
its  appointed  agent  (In  the  latter). 

Much  reliance  is  placed  upon  Workman  v. 
New  York  aty,  179  U.  S.  552,  21  Sup.  Cft  212, 
45  L.  Ed.  314.  But  that  dealt  with  a  ques- 
tion of  the  substantive  law  of  admiralty,  not 
the  power  to  exercise  Jurisdicticm  over  th'^ 
person  of  defendant  and  in  the  opinion  the 
court  was  careful  to  distinguish  between  th  ^ 
immunity  from  Jurisdiction  attributable  to 
a  sovereign  upon  grounds  of  policy,  and  Im- 
munity from  liability  in  a  particular  case. 
Thus  at  page  566  of  179  U.  S.,  at  page  217  of 
21  Sup.  Ct.  (45  L.  Ed.  314): 

"Hie  contention  is,  although  the  corporation 
had  general  capacity  to  stand  in  judgment,  and 
was  therefore  subject  to  the  process  of  a  court 
of  admiralty,  nevertheless  the  admiralty  court 
would  afford  no  redress  against  the  dty  for  the 
tort  complained  of,  because  under  the  local 
law,"  etc.  "But  the  maritime  law  affords  no 
justification  for  this  contention,  and  no  example 
Is  found  in  such  law,  where  one  who  is  subject 
to  suit  and  amenable  to  process  is  allowed  to  e»- 
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cape  liability  *for  the  commission  of  a  maritime 
tort  upon  the  theory  relied  upon." 

We  repeat,  the  immunity  of  a  state  from 
suit  in  personam  in  the  admiralty  brought 
by  a  private  person  without  its  consent 
is  clear. 

[4]  As  to  what  is  to  be  deemed  a  suit 
against  a  state,  the  early  suggestion  that  the 
inhibition  might  be  confined  to  those  in  which 
the  state  was  a  party  to  the  record  (Osbom 
V.  U.  S.  Bank,  9  Wheat  738,  816,  850.  857.  6 
L.  Ed.  204)  has  long  since  been  abandoned, 
and  it  is  now  established  that  the  question  is 
to  be  determined  not  by  the  mere  names  of 
the  titular  parties  but  by  the  essential  na- 
ture and  effect  of  the  proceeding,  as  it  ap- 
pears from  the  entire  record  (Louisiana  t. 
Jurael,  107  U.  S.  711,  719,  720,  723,  727-728^ 
2  Sup.  Ct  128,  27  L.  Ed.  448;  Hagood  v. 
Southern,  117  U.  S.  52,  67,  et  seq.,  6  Sup.  Ct. 
608.  29  L.  Ed.  805;  In  re  Ayers,  123  U.  S. 
443,  487-192,  8  Sup.  Ct.  164,  31  L.  Ed.  216 : 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  10, 
et  seq.,  11  Sup.  Ct  699,  35  L.  Ed.  363;  Smith 
V.  Reeves,  178  U.  S.  436,  438-440,  20  Sup.  Ct. 
919,  44  L.  Ed.  1140;  Murray  v.  WUson  Dis- 
tilling  Co.,  213  U.  S.  151,  168-170,  29  Sup.  Ct 
458,  53  L.  Ed.  742;  Lankford  v.  Platte  Iron 
Works,  235  U.  S.  461,  469.  35  Sup.  Ct  173,  59 
L.  Ed.  316). 

Thus  examined,  the  decided  cases  have 
fallen  into  two  principal  classes,  mentioned  in 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  10» 
11  Sup.  C%.  608  (35  L.  Ed.  363): 

**The  first  class  is  where  the  suit  is  brought 
against  the  ofiicers  of  the  state,  as  repres^iting 
the  state's  action  and  liability,  thus  making  it. 
though  not  a  party  to  the  record,  the  real  party 
against  which  the  Judgment  will  so  operate  as 
to  compel  it  to  specifically  perform  its  contracts 
[citing  cases].  The  other  class  is  where  a  suit  is 
brought  against  defendants  who,  Haiming  to 
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as  ofBcen  of  the  state,  and  under  the  color  of  an 
unconstitntlonal  statute,  commit  acts  of  wrong 
and  injury  to  the  rights  and  property  of  the 
plaintifP  acquired  under  a  contract  with  the 
state.  Such  suit  •  *  •  is  not,  within  the 
meaning  of  the  Blerenth  Amendment,  an  action 
against  the  state." 

The  first  dasa,  in  juat  reason,  is  not  con- 
fined to  cases  where  the  suit  will  operate  so 

as  to  com*pel  the  state  specifically  to  perform 
ita  contracts,  but  extends  to  such  as  will  re- 
quire it  to  make  pecuniary  satisfaction  for 
any  liability.  Smith  ▼.  Reeves,  178  U.  S. 
436,  439,  20  Sup.  Ot  919,  44  Ix  Ed.  1140. 

[SI  As  has  been  shown,  the  proceedings 
against  which  prohibition  is  here  asked  have 
no  element  of  a  proceeding  in  rem,  and  are 
in  the  nature  of  an  action  in  personam 
against  Mr.  Walsh,  not  individually,  but  in 
his  capacity  as  superintendent  of  public 
works  of  the  state  of  New  York.  The  office 
is  established  and  ita  duties  prescribed  by 
the  Constitution  of  the  state.  Article  5,  |  3. 
He  is  **charged  with  the  execution  of  all 
laws  relating  to  the  repair  and  navigation 
of  the  canals,  and  also  of  those  relating  to 
the  construction  and  improvement  of  the 
canals,"  with  exceptions  not  material  By 
chapter  204  of  the  Laws  of  1919,  effective 
May  3,  the  superintendent  is  authorized  to 
provide  such  fiudllties  as  in  his  Judgment  may 
be  necessary  for  the  towing  of  boata  on  the 
canalB  of  the  state,  the  towing  service  to  be 
furnished  under  such  rules  and  regulations  as 
he  shall  adopt,  and  for  that  service  he  is 
authorlssed  to  impose  and  collect  such  fees 
as  in  his  Judgment  may  seem  fair  and  rea- 
sonable; the  moneys  so  collected  to  be  de- 
posited by  him  in  the  state  treasury.  For 
the  carrying  into  effect  of  this  act  the  sum 
of  $200,000  was  appropriated.  Under  these 
provisions  of  law  lir.  Walsh,  as  superintend- 
ent of  public  works,  chartered  the  tugs  Henry 
Koerber,  Jr.,  and  Charlotte,  in  the  name  and 
behalf  of  the  people  of  the  state  of  New  York, 
for  periods  beginning  May  16  and  ending  at 
latest  December  15,  1919,  and  it  was  under 
these  charters  that  they  were  being  operated 
when  the  disasters  occurred  upon  which  the 
libels  are  foimded  and  the  petitions  under 
rule  59  are  based.  The  decrees  sought  would 
affect  Mr.  Walsh  in  his  official  capacity,  and 
not  otherwise.  GThey  might  be  satisfied  out 
of  any  property  of  the  state  of  New  York  in 
hia  hands  as  superintendent  of  public  works, 
or  made  a  basis  for  charges  upon  the  treas- 
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ury  of  the  state  under  *secti(»i  46  of  the  Canal 
Law  (Consol.  Laws  1909,  p.  264),  which  pro- 
vides that  the  commissioners  of  the  canal 
fund  may  allow  claims  for  moneys  paid  by 
the  superintendent  of  public  works  or  other 
person  or  officer  employed  in  the  care,  man- 
agement, superintendence,  and  repair  of  the 
canals  for  a  Judgment  recovered  against  them 
or  any  of  them  in  any  action  instituted  for 
an  act  done  pursuant  to  the  provisions  of  the 
canal  law.   In  either  case  their  effect,  wheth- 


er complete  or  not,  would  expend  itself  upon 
the  people  of  the  state  of  New  York  in  their 
public  and  corporate  -capacity.  Section  47 
of  the  Canal  Law  provides  for  an  action  be- 
fore the  Court  of  Claims  for  certain  kinds  of 
damages  arising  from  the  use  or  management 
of  the  canals;  but  in  terms  it  is  provided 
that  this  "ehall  not  extend  to  claims  arising 
from  damages  resulting  from  the  navigation 
of  the  canals.**  There  is  no  suggestion  that 
the  superintend^it  was  or  is  acting  under 
color  of  an  imconstitutional  law,  or  other- 
wise than  in  the  due  course  of  his  duty  un- 
der the  Constitution  and  laws  of  the  state  of 
New  York.  In  the  fullest  sense,  therefore, 
the  proceedings  are  shown  by  the  entire  rec- 
ord to  be  in  their  nature  and  effect  suits 
brought  by  individuals  against  the  state  of 
New  York,  and  therefore— since  no  consent 
has  been  given— beyond  the  Jurisdiction  of 
the  courts  of  the  United  States. 

[I]  There  is  no  substance  in  the  contention 
that  thia  result  enables  the  state  of  New 
York  to  impose  its  local  law  upon  the  ad- 
miralty Jurisdiction,  to  the  detriment  of  the 
characteristic  synunetry  and  uniformity  of 
the  rules  of  maritime  law  insisted  upon  in 
Workman  v.  New  York  City,  179  U.  S.  552, 
557-560,  21  Sup.  Ct  212,  45  L.  Bd.  314; 
Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  206, 
215,  37  Sup.  Ct.  524,  61  L.  Bd.  1066,  U  R.  A. 
1918C^  451,  Ann.  Oas.  1917B,  900 ;  Union  Fish 
Co.  V.  Brickson,  248  U.  S.  306,  313,  89  Sup.  Ct 
112,  63  U  Bd.  261 ;  Knickerbocker  Ice  Co.  v. 
Stewart,  253  U.  S.  149,  160,  40  Sup.  Ct  438, 
64  Ia  Bd.  834.  The  symmetry  and  harmony 
maintained  in  those  cases  consista  in  the 
uniform  operation  and  effect  of  the  character- 
istic principles  and  rules  of  the  maritime  law 

*as  a  body  of  substantive  law  operative  alike 
upon  all  who  are  subject  to  the  Jurisdiction 
of  the  admiralty,  and  binding  upon  other 
courta  as  welL  Caielentis  v.  Luckenbach  8. 
S.  Co.,  247  U.  S.  372,  382,  384,  38  Sup.  Ct  501, 
62  L.  Bd.  1171.  It  is  not  inconsistent  in 
principle  to  accord  to  the  states,  which  en- 
Joy  the  prerogatives  of  sovereignty  to  the  ex- 
tent of  being  exempt  from  litigation  at  the 
suit  of  hidividuals  in  all  other  Judicial  tri- 
bunals, a  like  exemption  in  the  courta  of  ad- 
miralty and  maritime  Jurisdiction. 

The  want  of  authority  in  the  District  Court 
to  entertain  these  proceedings  in  personam 
under  rule  59  (now  5Q)  brought  by  the  claim- 
ants against  Mr.  Walsh  as  superintendent  of 
public  works  of  the  state  of  New  York  is  so 
clear,  and  the  fact  that  the  proceedings  are 
in  essence  suite  against  the  state  without  ita 
consent  is  so  evident,  that  instead  of  permit- 
ting them  to  run  their  slow  course  to  final 
decree,  with  inevitably  futile  result,  the  writ 
of  prohibition  should  be  issued  as  prayed. 
Ex  parte  Simons,  247  U.  S.  231,  239,  38  Sup. 
Ct.  497,  62  L.  Bd.  1094;  Bx  parte  Peterson, 
253  U.  S.  300,  305,  40  Sup.  Ct  543,  64  U  Bd. 
919. 

Rule  absolute  for  a  writ  of  prohibition. 
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In  ro  STATE  OF  NEW  YORK  ot  al. 

THE  QUEEN   CITY. 

(Argued  Dec  14, 1920.    Decided  Jane  1*  1921.) 

No.  26. 

1.  Evidonoe  ^=9383(4)— Verifled  suogestloo  by 
state  Attoniey  General  that  vessel  seized  Is 
property  of  the  state  establishes  that  fact. 

A  verified  suggestion  by  the  Attorney  Gen- 
eral of  the  state  that  a  vessel  seized  under 
process  of  the  admiralty  court  was  the  absolute 
property  of  the  state  is  sufficient  to  establish 
that  fact,  at  least  in  the  absence  of  a  spedfie 
denial  of  such  ownership. 

2.  Admiralty  ^=943  —  State-owned  vessel  Is 
•xampt  from  selzara  on  libel  In  rem. 

A  vessel  absolutely  owned  by  the  state  and 
used  by  it  In  the  performance  of  its  govern- 
mental functions  is  exempt  from  seizure  on 
process  issued  on  a  libel  in  rem  by  an  ad- 
miralty court,  even  though  the  rule  exempting 
war  vessels  of  a  friendly  power  from  such  seis- 
ure,  based  on  international  law  of  comity,  is 
limited  to  war  vessels. 

On  PetltloD  for  Writs  of  Prohibition  and 
Mandamus. 

Petition  for  writs  of  prohibition  and  man- 
damus by  the  State  of  New  York  and  others, 
as  owners  of  the  steam  tug  Queen  City.  Writ 
of  prohibition  granted. 

See,  also,  266  U.  S.  490,  41  Sup.  Ct  688,  66 
L.  Ed.— w 

*604 

♦Mr.  Edward  G.  Griffin,  of  Albany,  N.  Y., 
for  petitionera 

Mr.  Irving  W.  Cole,  of  Buffalo,  N.  Y.,  for 
respondent 
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*Mr.  Justice  PITKBY  delivered  the  opinion 
of  the  Court. 

In  October,  1920,  Martin  J.  McGahan  and 
another,  as  administrators  of  Evelyn  Mo 
Gahan,  deceased,  filed  a  libel  in  admiralty  in 
the  District  Court  of  the  United  States  for 
the  Western  District  of  New  Yorlc  against 
the  steam  tug  Queen  City,  her  taclsle,  ap- 
parel, and  furniture,  to  recover  damages  al- 
leged to  have  been  sustained  through  the 
death  of  deceased  by  drowning,  due  to  the 
negligent  operation  of  the  Queen  City  upon 
the  Erie  Canal,  in  said  district  The  Attor- 
ney General  of  the  ertate  of  New  York  ap- 
peared specially  for  the  purpose  of  question- 
ing the  jurisdiction  of  the  court  and  filed 
a  verified  suggestion  of  the  want  of  such  ju- 
risdiction over  the  Queen  City,  for  the  rea- 
son that  at  all  times  mentioned  in  the  liiiel 
and  at  present  she  was  the  absolute  property 
of  the  state  of  New  York,  in  its  possession 
and  control,  and  employed  in  the  public  serv- 
ice of  the  state  for  governmental  uses  and 
purposes,  and,  at  the  times  mentioned  in  the 
libel,  was  authorized  by  law  to  be  employed 
ohly  for  the  public  and  governmental  uses 
and  purposes  of  the  state  of  New  York;  such 


purposes  being  the  repair  and  maintenance 
of  the  improved  Erie  Canal,  a  public  work 
owned  and  operated  by  the  state,  and  par- 
ticularly the  towing  of  dredges,  the  carry- 
ing of  material  and  workmen,  the  towing 
of  barges  and  vessels  containing  materiaU 
and  the  setting,  replacing,  and  removing 
of  buoys  and  safety  devices.  He  prayed 
that  the  vessel  be  declared  immune  from 
process  and  free  from  seizure  and  attach- 
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ment  and  *that  the  libel  and  all  proceedings 
thereunder  be  dismissed  for  want  of  juris- 
diction. 

The  District  Court  overruled  the  sugges- 
tion and  awarded  process  in  rem,  under 
which  the  Queen  City  was  arrested.  There- 
upon the  Attorney  General,  in  behalf  of  the 
state,  filed  in  this  court  under  leave 
granted,  a  petition  for  a  writ  of  prohibi- 
tion to  require  the  District  Court  to  desist 
from  further  exercise  of  jurisdiction  and 
for  a  mandamus  to  require  the  entry  of 
an  order  declaring  the  Queen  City  to  be  Im- 
mune from  arrest  An  order  to  diow  cause 
was  issued,  to  which  the  District  Judge  made 
return,  embodying  by  reference  the  admiral- 
ty proceedings;  and  the  matter  was  argued 
together  with  No.  25,  original.  Ex  parte  New 
York  et  al..  Petitioners,  256  U.  S.  490,  41  Sup. 
Ct  588,  65  U  Ed.  — *-,  Just  decided. 

[1]  To  the  suggestion  that  the  Queen  City 
is  the  property  of  the  state  of  New  York,  in 
its  possession  and  control  and  employed  In 
its  public  governmental  service,  it  is  objected 
at  the  outset  that  the  record  and  proceedings 
in  the  suit  in  admiralty  do  not  disclose  the 
identity  of  the  owner  of  the  vessel  or  that 
she  was  employed  in  the  governmental  serv- 
ice of  the  state.  We  deem  it  clear,  however, 
that  the  verified  suggestion  presented  by  the 
Attorney  General  of  that  state,  in  his  official 
capacity  as  representative  of  the  state  and 
the  people  thereof,  amounts  to  an  official  cer- 
tificate concerning  a  public  matter  presum- 
ably within  his  ofiicial  knowledge,  and  that 
it  ought  to  be  accepted  as  sufficient  evidoice 
of  the  fact,  at  least  in  the  absence  of  special 
challenge.  The  suggestion  was  overruled  and 
denied,  with  costs,  and  process  thereupon  or- 
dered to  issue  against  the  vessel,  without  any 
intimation  that  there  was  doubt  about  the 
facts  stated  in  the  suggestion,  or  opportunity 
given  to  verify  them  further.  It  would  be 
an  unwarranted  aspersion  upon  the  honor  of 
a  great  state  to  treat  facts  thus  solemnly  cer- 
tified by  its  chief  law  officer,  and  accepted  as 
true  when  passed  upon  by  the  District  Court 
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as  now  requiring  ^verification.  In  re  Muir, 
Master  of  the  Gleneden,  254  tJ.  S.  522,  41 
Sup.  Ct  185,  65  L.  Ed.  — ,  decided  January 
17,  1921,  differs  widely,  for  there  the  sug- 
gestion that  the  vessel  was  exempt  because 
of  its  ownership  and  character  came  not 
through  official  channels,  but  from  private 
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counsel  appearing  as  amid  carlie,  who,  on 
being  challenged  to  submit  proof  in  support 
of  the  allegations  in  the  suggestion,  refused 
to  do  so.  Of  course,  there  were  other  and 
more  fundamental  differences;  but  it  is  the 
one  mentioned  that  especially  concerns  us 
upon  the  question  of  practice. 

[2]  Accepting,  as  we  do,  the  facts  stated 
in  the  suggestion  of  the  Attorney  General, 
the  record — aside  from  whether  a  suit  in  ad- 
miralty brought  by  private  parties  through 
process  in  rem  against  property  owned  by  a 
state  is  not  in  effect  a  suit  against  the  state, 
barred  by  the  general  principle  applied  in  Ex 
part^  New  York,  No.  25,  original — presents 
the  question  whether  the  proceeding  can  be 
based  upon  ttie  seizure  of  property  owned  by 
a  state  and  used  and  employed  solely  for 
its  governmental  uses  and  purposes. 

By  the  law  of  nations,  a  vessel  of  war 
owned  by  a  friendly  power  and  employed  in 
its  service  will  not  be  subjected  to  admiralty 
process;  and  this  upon  general  grounds  of 
comity  and  policy.  Schooner  Exchange  v. 
ATFaddon,  7  Cranch,  116.  144-147,  8  L.  Ed. 
287.  In  a  case  before  Judge  Francis  Hop- 
kinson  in  the  admiralty  court  of  Pennsyl- 
vania in  1781,  on  a  plea  to  the  Jurisdiction,  it 
was  adjudged  that  marines  enlisting  on  board 
a  ship  of  war  or  vessel  belonging  to  a  sov- 
ereign Independent  state  could  not  libel  the 
ship  for  their  wages.  Moitez  v.  The  South 
Carolina,  Bee,  422,  Fed.  Cas.  No.  9,697.  The 
question  whether  by  international  law  the 
rule  of  The  Exchange  is  to  be  applied  to 
other  kinds  of  public  vessels  owned  or  con- 
trolled by  friendly  powers  (see  The  Parle- 
m«it  Beige  [1880]  L.  B.  5  Prob.  Div.  197), 
was  stirred  in  In  re  Mulr,  supra,  but  found 
unnecessary  to  be  decided.  It  does  not  now 
press  for  solution;  f6r,  aside  from  the  obllga- 

tions  of  inter*national  law,  though  upon  prin- 
ciples somewhat  akin,  it  is  uniformly  held 
In  this  country  that  even  in  the  case  of  mu- 
nicipal corporations,  which  are  not  endowed 
with  prerogatives  of  sovereignty  to  the  same 
extent  as  the  states  by  which  they  are  creat- 
ed, yet  because  they  exercise  the  powers  of 
government  for  local  purposes,  their  property 
and  revenue  necessary  for  the  exercise  of 
those  powers  are  to  be  considered  as  part  of 
the  machinery  of  government  exempt  from 
seizure  and  sale  under  process  against  the 
city.  As  Mr.  Chief  Justice  Walte  said,  speak- 
ing tor  this  court  in  Klein  v.  New  Orleans,  99 
U.  S.  149,  150,  25  L.  Ed.  430: 

'To  permit  a  creditor  to  seize  and  sell  them 
to  collect  his  debt  would  be  to  permit  him  in 
some  degree  to  destroy  the  government  itself." 

The  rule  was  applied  in  the  admiralty  by 
the  same  learned  Chief  Justice,  sitting  on  ai^ 
peal  at  the  circuit,  in  The  Fidelity,  16  Blatch. 
669,  Fed.  Cas.  No.  4,758,  upon  a  well-consid- 
ered opinion.    To  the  same  effect.  The  Seneca 


a876)  Fed.  Cas.  Na  12,668;  Long  t.  The 
Tampico  (1883,  D.  C.)  16  Fed.  491,  494 ;  The 
Protector  (1884,  C.  C.)  20  Fed.  207 ;  The  F.  C. 
Latrobe  (1886,  D.  C.)  28  Fed.  877,  878;  The 
John  McCraken  (D.  C.)  145  Fed.  706,  706. 

The  principle  so  uniformly  held  to  exempt 
the  property  of  municipal  corporations  em- 
ployed for  public  and  governmental  purposes 
from  seizure  by  admiralty  process  in  r^n 
applies  with  even  greater  force  to  exempt 
public  property  of  a  state  used  and  employed 
for  public  and  governmental  purposes. 

Upon  the  facts  shown,  the  Queen  City  is  ex- 
empt, and  the  prohibition  should  be  issued. 

Bule  absolute  for  a  writ  of  prohibition. 


(266  U.  8.  654) 

MISSOURI  PAC.  R.  CO.  et  al.  v.  AULT. 

(Argued  and  Submitted  March  22,  1921.    De- 
cided June  1.  1921.) 

No.  252. 

1.  Railroads  ^=951/2,  New,  vol.  6A  Key-No. 
Series— Companies  not  liable  at  commoii  law 
for  acts  of  federal  Director  General. 

The  corporations  owning  a  railroad  are  not 
liable  at  common  law  for  any  of  the  acts  of  the 
Director  Genei|il  of  Bailroads  during  the  time 
the  roads  were  in  control  of  the  federal  gov- 
ernment under  the  President's  proclamation 
purituant  to  Act  Aug.  29,  1916  ((3omp.  St.  f 
1974a),  confirmed  by  Federal  (Control  Act 
March  21,  1918  (Comp.  St.  1918.  Comp.  St 
Ann.  Supp.  1919,  §§  3115%a-3115%p),  during 
which  time  the  corporations  were  completely 
separated  from  the  control  and  management  of 
their  railroad  systems. 

2.  Railroads  ^=»5i/2,  New,  vol.  6A  Key-No.  So* 
ries— Companies  not  liable  under  Federal 
Control  Act  for  acts  of  Director  General; 
"carriers." 

Within  Federal  (Control  Act,  {  10  (Comp. 
St.  1918,  Comp.  St  Ann.  Supp.  1919,  f 
8115% j),  making  carriers  under  federal  con- 
trol subject  to  all  laws  and  liabilities  as  com- 
mon carriers  the  term  "carriers"  was  used  as 
meaning  the  transportation  systems,  as  dis- 
tinguished from  the  corporations  owning  or  op- 
erating them,  which  is  its  meaning  in  common 
speech,  as  well  as  the  meaning  given  by  sec- 
tion 1  of  the  Federal  Control  Act  (section 
3115% a),  so  that  section  10  does  not  make  the 
companies  owning  the  railroads  liable  as  such 
for  acts  of  the  employees  of  the  Director  Gen- 
eral during  the  period  of  federal  control. 

[Ed.  Note^-For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  (Carrier.] 

3.  Railroads  ^=»5i/2,  New,  vol.  6A  Key-No.  Se- 
ries—Executive order  authorizing  substitution 
of  Director  General  as  defendant  authorized. 

Since  the  Federal  Control  Act  (Comp.  St 
1918,  Comp.  St.  Ann.  Supp.  1919,  §§  3U5%a- 
3115%p)  did  not  impose  liability  on  the  com- 
panies in  any  cause  of  action  arising  out  of  the 
operation  of  their  systems  by  the  government^ 
the  provision  in  the  Director  General's  Order 
No.  50,  authorizing  the  substitution  of  the 
Director  General  as  defendant  in  suits  then 
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pendini;,  was  within  his  power,  and  a  judgment 
against  a  railroad  company  after  the  refusal  of 
such  substitution  must  be  reversed. 


4.  Railroads  ^s95i/2>  New,  vol.  6A  Key-No.  Se- 
ries—Suit for  penalty  under  state  law  not 
authorized  by  Federal  Control  Aot. 

The  provision  of  Federal  Control  Act,  f  10 
(Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919, 
f  311594 j),  subjectinf  carriers  under  federal 
control  to  all  loss  and  liabilities  as  common 
carriers,  whether  arising  under  state  or  federal 
Laws  or  at  common  law,  merely  gave  the  con- 
sent of  Congress  that  the  United  States, 
'  through  its  Director  General,  might  be  sued  to 
recover  compensation  for  injuries  sustained  by 
any  person  through  the  operation  of  the  car- 
riers, but  did  not  give  consent  to  a  suit  for  the 
enforcement  of  a  state  law  imposing  a  penalty 
on  the  carrier  for  violation  by  its  employee  of 
Kirby*s  Dig.  Ark.  f  6649,  as  amended  by  AcU 
1905,  p.  537,  imposing  a  penalty  of  double  wages 
for  failure  to  pay  a  discharged  employee  within 
the  time  fixed. 

5.  Courts  «=»37l(9)— Whether  doubto  wages 
Imposed  by  state  law  on  Director  General  lea 
penalty  Is  a  question  of  federal  law  not  con- 
trolled by  state  decision. 

The  question  whether  the  right  to  recover 
double  wages  from  a  railway  company  which 
failed  to  pay  wages  within  the  time  after  a  dis- 
charge fixed  by  Kirby's  Dig.  Arlc.  §  6649.  ns 
amended  by  Acts  1905,  p.  537,  In  a  proceed- 
mg  brought  against  the  Director  General,  in 
a  question  of  federal  law,  not  of  state  law,  so 
that  the  federal  courts  are  not  bound  by  the 
decision  of  the  Supreme  Court  of  the  state  that 
it  was  not  technically  a  penalty. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Action  by  H.  A.  F.  Ault  against  the  Bila- 
souri  Paciflc  Bailroad  Company  and  Walker 
D.  Hlnes,  Director  General  of  Bailroads. 
A  judgment  for  plaintiff  was  affirmed  by  the 
Supreme  Court  of  Arkansas  (140  Ark.  572, 
216  S.  W.  3),  and  defendants  bring  error. 
Reversed  and  writ  of  certiorari  denied. 

*Mr.  Robert  B.  Wiley,  of  Uttle  Bock,  Ark., 
for  plaintiffs  in  error. 

Mr.  Frank  Pace,  of  Little  Rock,  Ark.,  for 
defendant  in  error. 

Mr.  Justice  BRANDBIS  delivered  the  opin- 
ion of  the  Court. 

A  statute  of  Arkansas  provides  that  when- 
ever a  railroad  company,  or  a  receiver  operat- 
ing a  railroad,  shall  discbarge  an  employee, 
with  or  without  cause,  it  shall  pay  him  bis 
full  wages  within  seven  days  thereafter  and 
that  if  payment  is  not  duly  made  "then  as  a 
penalty  for  such  nonpayment  the  wages  of 
such  servant  or  employee  shall  continue  from 
the  date  of  the  discharge  or  refusal  to  fur- 
ther employ,  at  the  same  rate  until  paid/* 
Kirby's  Digest,  §  6649,  as  am^ded  by  Act 
of  1905,  No.  210.  Proceeding  under  this  stat- 
ute, in  August,  1918,  Ault  brought  suit  before 


*sse 

a  justice  of  the  peace  against  the  ^Missouri 
Pacific  Railroad  Company,  alleging  that  he 
had  been  employed  by  the  company  at  the 
rate  of  |2.50  per  day,  that  he  had  been  dis- 
charged on  July  29,  1918,  and  that  $50  was 
then  due  him  as  wages  but  had  not  been  paid. 
He  recovered  judgment  by  default.  The  com- 
pany appealed  to  the  Circuit  Court  and  there 
moved,  in  January,  1919,  to  substitute  as 
defendant  the  Director  G^eral  of  Railroads. 
This  substitution  the  court  refused  to  make; 
but  it  Joined  the  Director  General  as  de- 
fendant and  entered  Judgment  against  both 
him  and  the  company  upon  a  verdict  that 
Ault  recover  the  sum  of  $50  as  debt  and  $390 
as  penalty.  That  Judgment  was  affirmed  by 
the  Supreme  Court  of  Arkansas.  140  Ark. 
572,  216  S.  W.  3. 

The  President  had  taken  possession  and 
control  of  the  Missouri  Pacific  Railroad  on 
December  28, 1917,  pursuant  to  the  proclama- 
tion of  December  26,  1917,  40  Stat.  1733,  un- 
der the  Act  of  August  29,  1916,  c  418,  39 
Stat.  619,  645  (Comp.  St  |  1974a).i  He  was 
operating  it  through  the  Director  General 
under  the  Federal  Control  Act  (Act  March 
21,  1918,  a  26,  40  Stat  451  [Ck>mp.  St  1018, 
Ck)mp.  St  Ann.  Supp.  1919,  M  3115%  a- 
3115  94  pD  when  Ault  was  employed,  when 
he  was  discharged  and  when  the  judgment 
under  review  was  entered.  See  Transporta- 
tion Act  1920,  Act  of  February  28,  1920,  c 
91,  41  Stat.  456.  The  company  had  claimed 
seasonably  that  under  the  acts  of  Congress 
it  could  not  be  held  liable  either  for  the 
wages  or  the  penalty  and  that  if  the  state 
and  federal  statutes  should  be  construed  as 
creating  such  liability,  they  were  in  that  re- 
spect void  as  to  it  under  the  federal  Constitu- 
tion.   The  Director  G^ieral  did  not  contest 
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liability  for  wages  actually  due,  *but  claimed 
that  under  the  legislation  of  Congress  he 
was  not  liable  for  the  penalty  and  that  tbe 
state  statute  as  applied  to  him  was  void 
under  the  federal  Constituti<HL  The  claims 
of  both  defendants  having  been  denied  by  the 
highest  court  of  the  state,  they  brought  the 
case  here  by  writ  of  error. 

[1]  First  The  company  is  clearly  not  an- 
swerable in  the  present  action  if  the  ordinary 
principles  of  conunon  law  liability  are  to 
be  applied.  The  Railroad  Administration  es- 
tablished by  the  President  in  December,  1917. 
did  not  exercise  its  control  through  supervi- 
sion of  the  owner  companies,  but  by  means  of 
a  Director  General  through  *'one -control,  one 

i  "The  President,  in  time  of  war,  it  empowered, 
through  the  Secretary  of  War,  to  take  possessloa 
and  assume  oontrol  of  any  system  or  systems  of 
transportation,  or  any  part  thereof,  and  to  utUise 
the  same,  to  the  exclusion  as  far  as  may  be  neces- 
sary of  all  other  traffic  thereon,  for  the  transfer  or 
transportation  of  troops,  war  material  and  equip- 
ment, or  for  such  other  purposes  connected  with 
the  emergency  as  may  be  needful  or  deairabliL* 
40  Stat  646. 


^ssFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  lad 


1920) 


MISSOUBI  PAC.  B.  CO.  t.  AULT 

(41  8up.Ct.) 


696 


administration,  one  power  for  the  accomplish- 
ment of  the  one  purpose,  the  complete  posses- 
sion by  governmental  authority  to  replace  for 
the  period  provided  the  private  ownership 
theretofore  existing."  Northern  Pacific  By. 
Co.  V.  North  Dakota,  250  U.  S.  135,  148.  39 
Sup.  Ct.  502,  505  (63  L.  Ed.  897).  This  au- 
thority was  confirmed  by  the  Federal  Control 
Act  of  March  21,  1918,  c.  25,  40  Stat  451, 
and  the  ensuing  proclamation  of  March  29, 
1918,  40  Stat.  1763.  By  the  establishment 
of  the  Bailroad  Administration  and  subse- 
quent orders  of  the  Director  General,  the  car- 
rier companies  were  completely  separated 
from  the  control  and  management  of  their 
systems.  Managing  officials  were  "required 
to  sever  their,  relations  with  the  particular 
companies  and  to  become  exclusive  represent- 
atives of  the  United  States  Bailroad  Admln- 
istration."  U.  S.  B.  B.  Adm.  Bulletin  No.  4, 
pp.  113, 114, 313.  The  railway  employees  were 
under  its  direction  and  were  in  no  way  con- 
trolled by  their  former  employers.  See  Bul- 
letin No.  4,  p.  168,  i  5;  page  198  et  seq.; 
page  330  et  seq.  It  is  obvious,  therefore,  that 
no  liability  arising  out  of  the  operation  of 
these  systems  was  imposed  by  the  common 
law  upon  the  owner  companies  as  their  in- 
terest in  and  control  over  the  systems  were 
completely  suspended. 

[2]  The  contention   that  the  company  is 
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liable  for  acts  or  ^omissions  of  the  Director 
General  in  operating  the  Missouri  Pacific 
Bailroad  rests  wholly  upon  the  following  pro- 
vision of  section  10  of  the  Federal  Control 
Act  (section  3115%  j):^ 

'That  carriers  while  under  federal  cootrol 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provi- 
sions of  this  act  or  any  other  act  applicable 
to  such  federal  control  or  with  any  order  of 
the  President  Actions  at  law  or  suits  in  equi- 
ty may  be  brought  by  and  against  such  carriers 
and  judgments  rendered  as  now  provided  by 
law ;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the  federal  govern- 
ment. *  *  *  But  no  process,  mesne  or  final, 
shall  be  levied  against  any  property  under  such 
federal  control." 

It  is  urged  that,  since  section  10,  in  terms, 
continues  the  liability  of  "carriers  while  un- 
der federal  control"  and  permits  suit  against 

'The  provision  in  section  lo  concerning  suits 
is  in  substance  the  same  as  that  contained  in  the 
following  paragraph  of  the  proclamation  of  the 
President  of  December  26.  1917: 

"S«xcept  with  the  prior  written  assent  of  said 
Director,  no  attachment  by  mesne  process  or  on 
execution  shall  be  levied  on  or  against  any  of  the 
property  used  by  any  of  said  transportation  sys- 
tems In  the  conduct  of  their  business  as  common 
carriers;  but  suits  may  be  brought  by  and  against 
■aid  carriers  and  Judgments  rendered  as  hitherto 
ontll  and  except  so  far  as  said  Director  may,  by 
general  or  special  orders,  otherwise  determine," 


them,  it  should  be  construed  mm  subjecting 
the  companies  to  liability  for  acts  or  omis- 
sions of  the  Railroad  Administration  although 
they  are  deprived  of  all  power  over  the  prop- 
erties and  the  personnel.  And  it  is  said  that 
this  construction  would  not  result  in  hard- 
ship upon  the  companies  since  the  just  com- 
pensation provided  by  the  act  would  include 
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any  loss  from  judgements  of  this  sort  Such 
a  radical  departure  from  the  establlsiied  con- 
cepts of  legal  liability  would  at  least  ap- 
proach the  verge  of  constitutional  power.  It 
should  not  be  made  in  the  absence  of  compel- 
ling language.  United  States  v.  Delaware  & 
Hudson  Co.,  213  U.  S.  366,  408,  29  Sup.  Ct. 
527,  53  L.  Ed.  836.    There  is  none  such  here. 

The  plain  purpose  of  the  above  provision 
was  to  preserve  to  the  general  public  the 
rights  and  remedies  against  common  carriers 
which  It  enjoyed  at  the  time  the  railroads 
were  taken  over  by  the  President  except  io 
so  far  as  such  rights  or  remedies  might  inter- 
fere with  the  needs  of  federal  operation. 
The  provision  applies  equally  to  cases  where 
suits  against  the  carrier  companies  were  pend- 
ing in  the  courts  on  December  28,  1917,  to 
cases  where  the  cause  of  action  arose  before 
that'  date  and  the  suit  against  the  company 
was  filed  after  it,  and  to  cases  where  both 
cause  of  action  and  suit  had  arisen  or  might 
arise  during  federal  operation.  The  govern- 
ment was  to  operate  the  carriers,  but  the 
usual  immunity  of  the  sovereign  from  legal 
liability  was  not  to  prevent  the  enforcement 
of  liabilities  ordinarily  incident  to  the  opera- 
tion of  carriers.  The  situation  was  analogous 
to  that  which  would  exist  if  there  were  a 
general  receivership  of  each  transportation 
system.  Operation  was  to  be  continued  as 
theretofore  with  the  old  personnel,  subject 
to  change  by  executive  order.  The  courts 
were  to  go  on  entertaining  suits  and  entering 
judgments  under  existing  law,  but  the  prop- 
erty in  the  hands  of  the  President  for  war 
purposes  was  not  to  be  disturbed.  With  that 
exception  the  substantial  legal  rights  of  per- 
sons having  dealings  with  the  carriers  were 
not  to  be  affected  by  the  change  of  control. 

This  purpose  Congress  accomplished  by 
providing  that  "carriers  while  under  federal 
control*'  should  remain  subject  to  all  then 
existing  laws  and  liabilities  and  that  they 
might  sue  and  be  sued  as  theretofore.  Here 
the  term  "carriers"  was  used  as  it  is  under- 
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Stood  in  common  ^speech;  meaning  the  tran's- 
portatlon  systems  as  distinguished  from  the 
corporations  owning  or  operating  them.  Con- 
gress had  in  section  1  (section  3115 %a)  de- 
clared that  such  was  its  meaning.  The  Presi- 
dent toolc  over  the  physical  properties,  the 
transportation  systems,  and  placed  them  un- 
der a  single  directing  head ;  but  he  took  them 
over  as  entities  and  they  were  always  dealt 
with  as  such  (Bull.  No.  4,  p.  113).  Each 
system  was  required  to  file  its  own  tariffs. 
General  Order  No.  7,  BulL  4,  p.  151.    Bach 
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was  required  to  take  an  inventory  of  its 
materials  and  supplies.  General  Order  No. 
10,  Id.  p.  170.  Each  federal  treasurer  was 
to  deal  with  the  finances  of  a  single  system ; 
bis  bank  account  was  to  be  designated 
**(Name  of  Railroad),  Federal  Account."  Gen- 
eral Order  No.  37,  Id.  p.  313.  Each  of  165 
systems  was  named  individually  in  the  order 
promulgating  the  wage  awards  of  the  Rail- 
road Wage  Commission.  General  Order  No. 
27,  Id.  pp.  198,  200.  And  throughout  the 
orders  and  circulars  there  are  many  such 
expressions  as  "two  or  more  railroads  or 
boat  lines  under  federal  control.'*  See  Gen- 
eral Order  No.  11,  Id.  p.  170.«  It  is  this  con- 
ception of  a  transportation  system  as  an 
entity  which  dominates  section  10  of  the  act 
The  systems  are  regarded  much  as  ships  are 
regarded  in  admiralty.  They  are  dealt  with 
as  active  responsible  parties  answerable  for 
their  own  wrongs.  But  since  levy  or  execu- 
tion upon  their  property  was  precluded  as 
inconsistent  with  the  government's  needs,  the 
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iiability  of  the  transportation  ^system  was  to 
be  enforced  by  allowing  suit  to  be  brought 
against  whomever,  as  the  party  operating 
Che  same,  was  legally  responsible  under  exist- 
ing law,  although  it  be  the  government. 

Thus,  under  section  10,  if  the  cause  of  ac- 
tion arose  prior  to  governmental  control, 
suit  might  be  instituted  or  continued  to  judg- 
ment against  the  company  as  though  there 
had  been  no  taking  over  by  the  government, 
save  for  the  inmiunity  of  the  physical  prop- 
erty from  levy  and  the  power  of  the  Presi- 
dent to  regulate  suits  in  the  public  interest  as 
by  fixing  the  venue,  or  the  time  for  trial.* 
If  the  cause  of  action  arose  while  the  govern- 
ment was  operating  the  system,  the  "carrier 
while  under  federal  control"  was  neverthe- 
less to  be  liable  and  suable.  This  means,  as 
a  matter  of  law,  that  the  government  or  its 
agency  for  operation  could  be  sued,  for  under 
the  existing  law  the  legal  person  in  control  of 
the  carrier  was  responsible  for  its  acts.  See 
Grade  v.  Palmer,  8  Wheat.  605,  632-633,  5  L. 
Ed.  696.  The  title  by  which  suit  should  be 
brought — ^the  person  who  should  be  named  as 

*  By  section  12  of  the  act  (section  8115%!)  receipts 
from  the  operation  of  each  carrier  are  the  property 
of  the  United  States  and.  unless  otherwise  direct- 
ed by  the  President,  they  are  to  be  kept  in  the  cus- 
tody of  the  same  oflDcers  and  accounted  for  in  the 
same  way  as  before  federal  control.  Disburse- 
ments are  to  be  made  from  this  fund  without  ap- 
propriation in  the  manner  provided  by  the  account- 
ing regulations  of  the  Interstate  Commerce  Com- 
mission. Under  those  regulations  Judgments  for 
damages  are  chargeable  to  the  operation  of  the 
railroad  and  are  payable  out  of  the  general  receipts. 

«Muir  ▼.  LouisYille  St  Nashyille  R.  Co.  (D.  C.) 
247  Fed.  8S8;  Walnwright  v.  Pennsylvania  R.  Co. 
(D.  C.)  253  Fed.  459;  Dl  Tommaao  v.  Railroad  Co., 
2S  Pa.  Dist  R.  473;  Bolton  v.  Hines  (Ark.)  221 
3.  W.  459;  Le  Clair  ▼.  Montpelier,  etc.,  R.  Co..  98 
Vt  92,  106  Atl.  687 ;  Benjamin  Moore  &  Co.  v.  Atch- 
ison, t.  ft  8.  F.  R.  Co.,  106  Misc.  Rep.  6S,  174 
N.  Y.  Supp.  60;  Special  Rules  of  Practice  During 
Federal  Control,  60  Interst.  Com.  Com'n  R.  797, 
t9L 


defendant — was  not  designated  In  the  act  In 
the  absence  of  explicit  direction,  it  was  per- 
haps natural  that  those  wishing  to  sue  the 
carrier  should  have  named  the  company  as 
defendant  when  they  sought  to  hold  the  goy- 
emment  liable.  It  doubtless  seemed,  as  sug- 
gested In  McNulta  ▼.  Lochridge,  141  U.  S. 
327,  331.  332,  12  Sup.  Ct  11,  35  L.  Ed.  796. 
that  suit  should  be  brought  against  the  trans- 
portation company  "by  name  *in  the  hands 
or  or  'in  the  possession  of  a  receiver,"  or 
Director  GeneraL    All  doubt  as  to  how  suit 
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should  be  brought  was  cleared  *away  by  Gen- 
eral Order  No.  60  which  required  that  it  be 
against  the  Director  General  by  name.^ 

[2]  As  the  Federal  Control  Act  did  not 
Impose  any  liability  upon  the  companies  on 
any  cause  of  action  arising  out  of  the  opera- 
tion of  their  systems  of  transportaticm  by 
the  government,  the  provision  in  Order  No.  50 
authorizing  the  substitution  of  the  Director 
General  as  defendant  in  suits  then  pending 
within  his  power;  the  application  of  the 
Missouri  Pacific  Railroad  €k)mpany  that  it 
be  dismissed  from  this  action  should  have 
been  granted;  and  the  Judgment  aga*n8t  it 
should,  therefore,  be  reversed.* 

""It  is  therefore  ordered,  that  actions  at  law. 
suits  in  equitj,  and  proceedings  in  admiralty  here- 
after brought  in  any  court  based  on  contract;  bind- 
ing upon  the  Director  General  of  Railroads,  claim 
for  death  or  injury  to  person,  or  for  loss  and  dam- 
age to  property,  arising  since  December  Sl«  1917. 
and  growing  out  of  the  possession,  use,  control. 
or  operation  of  any  railroad  or  system  of  trans- 
portation by  the  Director  General  of  Railroads, 
which  action,  suit,  or  proceeding  but  f6r  federal 
control  might  have  been  brought  against  the  car- 
rier company,  shall  be  brought  against  William  G. 
McAdoo.  Director  General  of  Railroads,  and  not 
otherwise:  Provided,  however,  that  this  order 
shall  not  apply  to  actions,  suits  or  proceedlngi 
for  the  recoverv  of  fines,  penalties  and  forfei- 
tures.  •   •   • 

"The  pleadings  in  all  snch  actions  at  law,  ■alts 
in  equity,  or  proceedings  In  admiralty,  now  pend- 
ing against  any  carrier  company  for  a  cause  of 
action  arising  since  December  81.  1917.  based  upon 
a  cause  of  action  arising  from  or  out  of  the  op- 
eration of  any  railroad  or  other  carrier,  may  on 
application  be  amended  by  substituting  the  Direc- 
tor General  of  Railroads  for  the  carrier  company 
as  party  defendant  and  dismissing  the  company 
therefrom." 

"The  great  weight  of  authority  In  the  federal 
courts  is  in  favor  of  this  view.  See  Rutherford  t. 
Union  Pacific  Ry.  Co.  (D.  C.)  254  Fed.  880;  Dalm 
V.  McAdoo  (D.  C.)  256  Fed.  549;  Id.  (C.  C.  A.)  867 
Fed.  105;  Mardis  v.  Hines  (D.  a)  258  Fed.  945: 
Id.  (C.  C.  A.)  267  Fed.  171;  Hatcher  ft  Snyder  r. 
Railrosd  (D.  C.)  258  Fed.  952 ;  Haubert  t.  B.  *  O. 
R.  Ry.  Co.  (D.  O.)  259  Fed.  861;  Nash  v.  Sontlien 
Pacific  Co.  (D.C.)  260  Fed.  280;  Westbrook  r.  Di- 
rector General  (D.  C.)  263  Fed.  211;  Blerlns  t. 
Hines  (D.  C.)  264  Fed.  1005;  Erie  R.  Co.  t.  CaM- 
well  (C.  C.  A.)  264  Fed.  947;  Pullman  Co.  t.  Swee- 
ney (C.  C.  A.)  269  Fed.  764;  Hines  r.  Smith  (a 
C.  A.)  270  Fed.  132.  Contra,  Jensen  r.  Lehigh  Val- 
ley Ry.  Co.  (D.  C.)  255  Fed.  795 ;  Johnson  v.  McAdoo 
(D.  C.)  257  Fed.  757;  Dampskibs  v.  Hustls  (D.  a) 
257   Fed.  862;  The  CaUwIssa  (D.  O.)  2St  Fed.  861 

The  cases  in  the  state  courts  show  a  considerable 
diversity  of  view.  See  Commonwealth  v.  Ix»alsville 
ft  Nashville  R.  Co..  189  Ky.  S09.  221  S.  W.  847;  Me- 
Grath  t.  Northern  Pacific  Ry.  Co.  (N.  D.)  177  N.  W. 
383 ;  Peacock  v.  Detroit,  etc,  Ry.  Co..  808  Midi.  4011 
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[4]  •Second.  The  contention  that  the  Di- 
rector General,  being  the  carrier,  is  liable  for 
the  penalty  imposed  by  the  Arkansas  statute 
is  rested  specifically  upon  the  clause  in  sec- 
tion 10  to  the  effect  that  the  carriers  "shall 
be  subject  to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under  state 
•or  federal  laws  or  at  common  law,"  and  the 
provision  in  section  15  (section  3115  %o)  that 
the  **lawful  police  regulations  of  the  sever- 
A\  states"  shall  continue  unimpaired.  By 
these  provisions  the  United  States  submit- 
ted itself  to  the  various  laws,  state  and  fed- 
«ral,  which  prescribed  how  the  duty  of  a 
common  carrier  by  railroad  should  be  per- 
formed and  what  should  be  the  remedy  for 
failure  to  perform.  By  these  law6  the  valid- 
ity and  extent  of  claims  against  the  United 
States  arising  out  of  the  operaticm  of  the 
railroad  were  to  be  determined.  But  there 
is  nothing  either  in  the  purpose  or  the  letter 
of  these  clauses  to  indicate  that  Congress 
intended  to  authorize  suit  against  the  gov- 
ernment for  a  penalty,  if  it  should  fail  to 
perform  the  legal  obligations  imposed.  The 
government  undertook  as  carrier  to  observe 
all  existing  laws;  it  undertook  to  compen- 
sate any  person  iujured  through  a  departure 
by  its  agents  or  servants  from  their  duty 
under  such  law;  but  it  did  not  undertake 
to  punish  itself  for  any  departure  by  the  im- 
position upon  itself  of  fines  and  penalties  or 
to  permit  any  other  sovereignty  to  punish 

it  Congress  is  *not  to  be  assumed  to  have 
adopted  the  method  of  fines  paid  out  of  pub- 
lic funds  to  insure  obedience  to  the  law  on 
the  part  of  the  government's  railway  em- 
ployees. The  Director  General  adopted  a 
much  more  effective  and  direct  method: 

"Now  that  the  railroads  are  in  the  possession 
and  control  of  the  government,  it  would  be  fa- 
tile  to  impose  fines  for  violations  of  said  laws 
and  orders  upon  the  government,  therefore  it 
will  become  the  duty  of  the  Director  General 
in  the  enforcement  of  said  laws  and  orders  to 
impose  punishments  for  willful  and  inexcnsable 
violations  thereof  upon  the  person  or  persons 
responsible  therefor.'*  General  Order  No.  8, 
Id.  p.  167. 

The  purpose  for  which  the  government 
permitted  itself  to  be  sued  was  compensation, 
not  punishment.  In  issuing  General  Order 
No.  60,  the  Director  General  was  careful  to 
confine  the  order  to  the  limits  set  by  the  act, 
by  concluding  the  first  paragraph  of  the  or- 
•der: 

'Trovided,  however,  that  this  order  shall  not 
-Apply  to  actions,  suits,  or  proceedings  for  the 
recovery  of  fines,  penalties,  and  forfeitures." 

175  N.  W.  680»  8  A.  Lk  R.  964;  Castle  ▼.  Southern  Rj, 
Co..  Ill  8.  C.  407,  90  8.  B.  846,  8  A.  L.  R.  959;  Robin- 
son Y.  Railroad  Co.  (Oa.)  102  8.  B.  632;  Galveston, 
•etc..  Railroad  ▼.  Wurxbach  (Tex.  Civ.  App.)  219  8. 
W.  252.  Contra,  Railroad  Co.  ▼.  Jobe.  122  Miss.  696. 
84  South.  910;  RlBQuiat  y.  Railroad.  146  Minn.  147. 

176  N.  W.  844. 


[S]  Wherever  the  law  permitted  compen- 
satory damages  they  may  be  collected  against 
the  carrier  while  under  federal  control.  Such 
damages  may  reasonably  include  interest  and 
costs.  See  Hines  v.  Taylor  (Fla.)  84  South. 
381.  But  double  damages,  penalties  and  for- 
feitures, which  do  not  merely  compensate 
but  punish,  are  not  within  the  purview  of  the 
statute.  See  Hines  v.  Taylor,  supra;  Jack- 
son-Tweed Lumber  Co.  v.  Southern  Ry.  Co., 
113  S.  O.  286,  101  S.  E.  924.  The  amount 
recovered  in  the  present  case  over  and  above 
the  wages  due  and  unpaid  with  interest  is 
in  the  nature  of  a  punishment*  It  is  called 
a  penalty  in  the  state  statute.  The  Supreme 
Ck>urt  of  Arkansas  had  held  that  it  was  not 
technically  a  penalty,  declaring: 

*'It  is  allowed  for  a  double  purpose,  as  a  com- 
pensation for  the  delay,  and  as  a  punishment  for 
the  failure  to  pay.    It  is  composed  of  all  the 
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elements  *and  serves  all  the  purposes  of  exem- 
plary  damages.*'     Leep   v.   Railway,  58  Ark. 
407,  440,  441,  25  S.  W.  75,  85  (23  U  B.  A. 
264,  41  Am.  St.  Rep.  109). 

But  whether  in  a  proceeding  against  the 
Director  Claieral  it  shall  be  deemed  compen- 
sation or  a  penalty  presents  a  question  not  of 
state,  but  of  federal  law.  Whatever  name  be 
applied,  the  element  of  punishment  clearly 
predominates  and  Congress  has  not  given  its 
consent  that  suits  of  this  character  be 
brought  against  the  United  States.  The  Judg- 
ment against  the  Director  General,  so  far  as 
it  provided  for  recovery  of  the  penalty,  was 
erroneous. 

The  case  is  properly  here  on  writ  of  error. 
The  petition  for  writ  of  certiorari,  considera- 
tion of  which  was  postponed  to  the  hearing 
on  the  merits,  is  therefore  denied. 

Judgment  reversed. 


(266  n.  8.  698) 
NORFOLK-SOUTHERN   R.  CO.  v.  OWENS. 

(Argued  March  17,  1921.    Decided  June  1* 

1921.) 

No.  223. 

On  writ  of  Certiorari  to  the  Supreme  Ck>urt 
of  the  State  of  North  Carolina. 

Action  by  M.  R.  Owens  against  the  Nor- 
folk-Southern Railroad  (Company.  A  judgment 
for  plaintiff  was  affirmed  by  the  Supreme  Court 
of  North  CaroUna  (178  N.  0.  325,  100  S.  B. 
617),  and  defendant  brings  certiorari.  Re- 
versed. 

Mr.  W.  B.  Rodman,  of  Norfolk,  Ya.,  for  peti- 
tioner. 

•see 

*Mr.  Justice  BRANDEIS  deivered  the  opin- 
ion of  the  Court. 

This  case  comes  here  on  writ  of  certiorari 
(251  U.  S.  550,  40  Sup.  Ct  342,  64  U  Ed.  409) 
to  the  Supreme  Court  of  North  Carolina,  which 
affirmed  (Owens  v.  Hines,  178  N.  C.  325,  100 
&  B.  617)  a  judgment  of  $21  against  the  Nor- 
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folk- Southern  Railroad  Company  in  favor  of 
Owens,  a  shipper.  The  amount  was  assessed 
under  a  statute  of  the  state  as  a  penalty  for  un- 
due delay  in  makin^^  delivery  of  an  intrastate 
shipment  made  March  27,  1918.  At  that  time 
the  railroad  was  in  the  possession  and  control  of 
the  government,  and  was  being  operated  by  the 
Director  General  under  the  Federal  Control 
Act  of  March  21,  1918,  c.  26,  40  Stat.  451 
(Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1919, 
§§  3115%a-3115%p).  The  only  question  pre- 
sented for  decision  is  whether  the  company  was 
liable  for  the  penalty.  We  are  of  opinion  that 
it  was  not,  for  the  reasons  stated  in  Missouri 
Pacific  Railroad  Co.  v.  Ault,  256  U.  S.  554,  41 
Sup.  Ct  593,  65  L.  Ed.  — ,  decided  this  day. 
Reversed. 


CSS  U.  8.  682) 

WESTERN  UNION  TELEGRAPH  CO.  V. 

POSTON. 

(Argued  Oct  20, 1920.    Decided  June  6,  1921.) 

Ko.  293. 

1.  Telegraphs  and  telephones  ^=926%,  New,  vol. 
7 A  Key- No.  Series— Not  liable  under  common 
law  for  neolloence  during  federal  eontrol. 

Under  the  joint  resolution  authorizini;  the 
President  to  take  possession  and  control  of  any 
telegraph  system,  and  the  President's  proclama- 
tion taking  such  possession  and  control,  a  tele- 
graph company  is  not  liable  under  the  common 
law  for  damages  caused  by  negligent  delay  in 
the  transmission  of  a  message  while  its  sys- 
tem was  under  the  government  control. 

2.  Telegraphs  and  telephones  ^=»26%,  New. 
vol.  7A  Key-No.  Series— Federal  control  did 
not  make  companies  operating  agents  of  gov- 
ernment. 

The  provisions  of  the  proclamation  of  the 
President  taking  possession  and  control  of  the 
telegraph  system,  that  such  systems  should 
continue  to  be  operated  by  the  owners,  man- 
agers, directors,  officers,  and  employees  in  the 
names  of  their  respective  companies,  and  the 
Postmaster  General's  orders  to  the  same  effect, 
did  not  make  the  companies  the  operating 
agents  of  the  United  States,  so  as  to  render 
them  liable  for  negligence  of  the  employees 
during  federal  controL 

3.  Telegraphs  and  telephones  ^=>26%,  New, 
vol.  7A  Key-No.  Series^lndemnity  contract 
created  no  liability  for  negligence  during  fed- 
eral control. 

The  provision  of  a  contract  between  the 
Postmaster  General  and  a  telegraph  company, 
which  was  taken  under  federal  control,  that 
the  Postmaster  General  should  save  the  own- 
er harmless  from  all  judgments  or  decrees  re- 
covered because  of  actions  arising  out  of  fed- 
eral control,  does  not  authorize  the  rendition 
of  a  judgment  against  the  owning  company  for 
negligence  of  an  employee  while  the  company's 
system  was  under  government  control. 


4.  Telegraphs  and  telephones  ^=»26%,  New, 
vol.  7A  Key-No.  Series— Failure  to  provide 
remedy  for  neglFgence  during  federal  oontro^ 
not  ground  for  recovery. 

If  Congress  has  provided  no  remedy  against 
the  government  for  damages  caused  by  the 
negligence  of  telegraph  employees  while  the 
system  was  under  government  control,  that 
fact  does  not  justify  the  rendition  of  a  judgment 
for  such  damages  against  the  company  owning' 
the  system. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  South  Carolina. 

Action  by  S.  B.  Poston  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
the  plaintiff  was  affirmed  by  the  Supreme 
Court  of  South  Carolina,  and  defendant 
brings  certiorari.     Reversed. 

Messrs.  Rush  Taggart  and  Francis  Ray- 
mond Stark,  both  of  New  York  City,  and 
Henry  E.  Davis,  of  Washington,  D.  C,  for 
petitioner. 

Mr.   Philip   H.   Arrowsmith,   of   Florence, 

5.  C,  for  respondent. 
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*Mr.  Justice ,  BRAKDiDIS  delivered  the 
opinion  of  tlie  Court. 

The  Supreme  Court  of  South  Carolina  (107 
S.  E3l  516)  affirmed  a  Judgment  of  the  trial 
court  against  the  Western  Union  Telegraph 
Company  for  damages  resulting  from  negli- 
gent delay  in  delivering  an  intrastate  message 
sent  November  17  [October  2],  19ia  Its  tele- 
graph system  was  at  that  time  in  the  exclu- 
sive possession  and  control  of  the  govern* 
ment,  and  was  being  operated  by  the  Post- 
master General  pursuant  to  the  joint  reso- 
lution of  Congress  of  July  16,  1918,  c.  154^ 
40  Stat.  004,  and  the  proclamation  of  the 
President  of  July  22,  1018,  40  Stat.  1807. 
The  state  court  declared  that  while  the 
action  and  the  judgment  recovered  therein 
were  in  form  against  the  Western  Union  Tel- 
egraph Company,  yet,  in  effect,  they  were 
against  the  Postmaster  General;  that  in 
suing  the  company  the  plaintiff  had  pursued 
the  course  directed  by  the  President's  proc- 
lamation and  confirmed  by  the  contract  dated 
October  9,  1918,  between  the  Postnmster  Gen- 
eral and  the  company  concerning  compensa- 
tion ;  and  that  since  under  this  contract  the 
Postmaster  General  would  have  to  pay  any 
Judgment  rendered  against  the  company,  the 
entry  of  judgment  would  not  deprive  it  of 
property  without  due  process  of  law.  This 
court  granted  a  writ  of  certiorari.  253  U. 
S.  480,  40  Sup.  Ct.  482,  64  L.  Ed.  102ft. 
Whether  the  company  can  be  held  liable  Is 
the  only  question  presented  here. 

[1]  Our  decision  must  depend  primarily 
upon  the  authority  conferred  by  Congress 
in  the  Joint  resolution  which  provided: 

•664 

*'*That  the  President  during  the  conttnuance- 
of  the  present  war  is  authorisscd  and  empowtr- 
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•ed,  whenerer  he  shall  deem  it  necessary  for 
the  national  security  or  defense,  to  supervise 
or  to  take  possession  and  assume  control  of  any 
telegraph,  telephone,  marine  cable,  or  radio 
system  or  systems,  or  any  part  thereof,  and  to 
operate  the  same  in  such  manner  as  may  be 
needful  or  desirable  for  the  duration  of  the  war: 
*  *  *  Provided,  that  just  compensation  shall 
t>e  made  for  such  supervision,  possession,  con- 
trol, or  operation,  to  be  determined  by  the 
President." 

Under  this  resolution  the  President  might, 
doubtless,  have  limited  his  function  to  mere 
supervision  of  the  telegraph  and  telephone 
eystems,  leaving  them  in  the  possession  and 
under  the  control  of  the  companies.  But 
the  resolution  also  emjMwered  him  **to  take 
possession  and  assume  centred"  of  the  sys- 
tems; and  this  he  did  (Dakota  Central  Tele- 
phone Co.  V.  South  Dakota,  200  U.  S.  163, 
183,  185,  39  Sup.  Ct  507,  508  [63  L.  Ed.  910, 
4  A.  Jj.  R.  1623]),  the  proclamation  declar- 
ing: 

**!••*  do  hereby  take  possession  and 
assume  control  and  supervision  of  each  and 
every  telegraph  and  telephone  system,  and 
«very  part  thereof,  within  the  Jurisdiction  of 
the  United  States,  including  all  equipment 
thereof  and  appurtenances  thereto  whatsoever 
and  all  materials  and  supplies.    *    ^    * 

"From  and  after  twelve  o'clock  midnight  on 
the  31st  day  of  July,  1918,  all  telegraph  and 
telephone  systems  included  in  this  order  and 
proclamation  shall  conclusively  be  deemed  with- 
in the  possession  and  control  and  under  the 
-supervision  of  said  Postmaster  General  with- 
out further  act  or  notice." 


m    m 
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In  conferring  upon  the  President  power 
to  take  possession  and  assume  control"  of 
the  telegraph  systems  the  resolution  adopted 
language  identical  with  that  which  had  been 
employed  in  the  Act  of  August  29,  1916,  c. 
418,  39  Stat  619,  645  (Comp.  St  I  1974a), 
pursuant  to  which  the  railroads  were 
'brought    under   federal   control      See   Mis- 


eouri  Pacific  Railroad  *Co.  v.  Ault  256  U.  8. 

IS54,  41  Sup.  Ct  593,  65  U  Ed. ,  decided 

June  1, 1921.  We  held  there  that  the  supple- 
mentary legislation  known  as  the  Federal 
Control  Act  did  not  imiK)ee  liability  upon  the 
company,  and  that  since  the  Government 
was  operating  the  property,  the  railroad  com- 
pany could  not  be  held  liable  under  the  es- 
tablished principles  of  the  common  law  gov- 
-erning  liability.  These  principles  are  equal- 
ly applicable  hero. 

In  respect  to  telegraph  systems  there  was 
AO  supplementary  legislation  similar  to  the 
Federal  Control  Act  (Comp.  St  1918,  Comp. 
St  Ann.  Supp.  1919,  i§  3115%a^ll5%p) ; 
so  that  the  argument  mainly  rolipd  upon 
1>y  plaintiff  in  the  Missouri  Pacific  Case  is 
not  made  here.  But  it  is  contended  that  the 
proclamation,  the  order  of  the  Postmaster 
-General  of  August  1,  1918,  and  the  contract 
between  him  and  the  company  concerning 
-compensation   authorized   suit   against   the 


company  as  the  operating  agent  of  the  gor- 
emment  in  the  same  way  that  the  Federal 
Control  Act  authorized  suit  against  the  Di- 
rector  General.  We  find  in  them  no  basis 
for  such  liability.!  Obviously  neither  procla- 
mation, order,  nor  contract  could  create  a 
llahillty  not  authorized  by  the  resolution 
of  Congress  on  which  they  rest.  Nor  did 
they  attempt  to  do  so. 

[2]  (a)  The  provision  in  the  proclamation 
relied  upon  to  establish  the  liability  is  this: 

"Until  and  except  so  far  as  said  Postmaster 
General  shall  from  time  to  time  by  general 
or  special  orders  otherwise  provide,  the  owners, 
managers,  boards  of  directors,  receivers,  offi- 
cers, and  employees  of  the  various  telegraph 

*and  telephone  system  shall  continue  the  opera- 
tion thereof  in  the  usual  and  ordinary  course  of 
the  business  of  said  systems,  in  the  names  of 
their  respective  companies,  associations,  organi- 
zations, owners,  or  managers,  as  the  case  may 
be.- 

This  provision  is  in  no  way  Inconsistent 
with  holding  that  the  President  took  posses- 
sion of  and  <q[>erated  the  telegraph  systems 
as  distinguished  from  taking  over  the  com- 
panies and  operating  them.  The  companies 
were  not  made  the  operating  agents  of  the 
United  States.  The  officers  of  the  companies 
were  to  operate  the  properties  for  the  United 
States  and  it  was  to  be  done  "in  the  names 
of  their  respective  companies." 

(b)  The  Postmaster  General's  Order  No. 
1783,  dated  August  1,  1918,  was  of  like  ef- 
fect.   It  merely  directed  that: 

"Until  further  notice  the  telegraph  and  tele- 
phone companies  shall  continue  operation  in 
the  ordinary  course  of  business  through  regu- 
lar channels.  *  *  *  All  officers,  operators 
and  employees  *  ^  *  wHl  continue  in  the 
performance  of  their  present  duties,  reporting 
to  the  same  officers  as  heretofore  and  on  the 
same  terms  of  employment" 

[8]  (c)  The  contract  of  October  9,  1918, 
between  the  Postmaster  General  and  the 
Western  Union,  did  not  purport  to  make  the 
company  liaMe.  It  merely  provided  indemni- 
ty.   The  provision  relied  upon  is  this: 

"The  Postmaster  General  shall  pay,  or  save 
the  owner  harmless  from,  all  expenses  incident 
to  or  growing  out  of  the  possession,  operation 
and  use  of  the  property  taken  over  during  the 
period  of  federal  control.  He  shall  also  pay  or 
save  the  owner  harmless  from  all  judgments  or 
decrees  that  may  be  recovered  or  issued  against, 

^  This  view  lias  been  taken  also  by  state  courts. 
Canldate  v.  Western  Union  Telegraph  Co.,  203  Ala. 
675,  86  South.  10;  Western  Union  Telegraph  Co.  v. 
Olover  (Ala.  App.)  86  South.  154;  Western  Union 
Telegraph  Co.  v.  Davis.  142  Ark.  804.  218  S.  W.  833; 
Mitchell  V.  Cumberland  Telephone  Co.,  188  Ky.  263, 
221  S.  W.  547,  10  A.  L.  R.  946;  Poster  v.  Western 
Union  Telegraph  Co.  (Mo.  App.)  219  8.  W  107;  West- 
em  Union  Telegraph  Co.  v.  0)nditt  (Tex.  Civ. 
App.)  223  8.  W.  234;  Western  Union  Telegraph  Co. 
V.  Robinson  (Tez.  Civ.  App.)  225  8.  W.  877.  See 
contra,  Witherspoon  v.  Postal  Telegraph-Cable  Co. 
(D.  O.)  TBI  Fed.  758;  Spring  v.  Amer.  Telegraph  ft 
TeL  Co.  (W.  Va.)  108  8.  B.  206^  10  A.  U  R.  961. 
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«nd  all  fines  and  penalties  that  may  be  imposed 
npon  it  by  reason  of  any  cause  of  action  aris- 
ing out  of  federal  control  or  anythini;  done  or 
omitted  in  the  possession,  operation,  use  or  con- 
trol of  its  property  during  the  period  of  federal 

•667 

^control,  except  Judgments  or  decrees  founded 
OB,  obligations  of  the  owner  to  the  Postmaster 
General  or  the  United  States.' 


tt 


This  proTlsion  is  substantially  the  same  as 
that  inserted  in  the  compensation  agreement 
entered  into  between  the  Director  General 
of  Railroads  and  the  railroad  companies.' 

[4]  It  is  urged  that  telegraph  companies 
should  be  held  liable  because  otherwise  those 
using  the  system  would  be  without  remedy 
for  losses  suffered  thereby.  Whether  this 
is  true,  or  whether  under  the  Tucker  Act 
(24  Stat.  605)  the  sender  of  a  message  would 
have  a  remedy  in  the  Court  of  Claims  or  in 
a  federal  District  Court,  we  have  no  occasion 
to  consider  In  this  case."  If  Congress  has 
omitted  to  provide  adequately  for  the  protec- 
tion of  rights  of  the  public,  Congress  alone 
can  provide  the  remedy. 

Reversed. 

(256  U.  8.  668) 

WEBER  ELECTRIC  CO.  v.  E.  H.  FREEIMAN 

ELECTRIC  CO. 

(Argued  April  21, 1921.    Decided  June  6, 1021.) 

No.  273. 

1.  Patents  ^=s>328  —  743,206,  claims  I  and  4, 
for  incandescent  lamp  sockel,  held  not  In- 
fringed. 

Weber  patent.  No.  743,206,  claims  1  and  4, 
for  improvements  in  a  socket  for  incandescent 
electric  lamps,  in  which  the  sleeve  and  cap 
were  automatically  interlocked  with  a  snap  ac- 
tion when  telescopically  applied  to  eadi  other, 
held  not  infringed  by  a  socket  in  which  the  in- 
terlocking was  accomplished  by  a  longitudinal 
movement  and  the  only  snap  action  was  to  pre- 
vent a  reverse  longitudinal  movement. 


2.  Patents  ^=:» 1 68 (3) —Patentee  cannot  dalm 
construction  to  Include  feature  eliminated  In 
Patent  Office  to  avoid  anticipation. 

An  applicant,  who  amended  his  claim  in  the 
Patent  Office  to  avoid  rejection  on  reference  to 
a  prior  patent,  by  limiting  it  to  a  specific  con* 
struction  in  which  there  was  no  rotational 
moveanent  between  the  sleeve  and  cap  of  his 
socket,  cannot  thereafter  assert  a  construction 
of  his  claim  as  allowed,  or  a  range  of  equiva- 
lents, which  would  establish  infringement  by  a 

*See  Form  A,  October  22,  1918,  for  "Agreement 
between  the  Director  General  of  Railroads  and  the 

Company,"  Bulletin  No.  4   (Revised)   pp.  89» 

47,  S  4.  par.  i. 

*  In  Hell  V.  United  States.  273  Fed.  729  (U.  S.  Dis- 
trict Court,  Southern  District  of  New  York,  June 
15,  1920),  a  petition  under  the  Tucker  Act  for  dam- 
ages arising  from  failure  to  transmit  a  prepaid 
cable  message  over  the  Commercial  Cable  Com- 
pany's lines  was  held  by  Learned  Hand.  D.  J.,  on 
demurrer  to  state  a  good  cause  of  action.  See, 
also,  discussion  in  Senate,  June  10,  1919,  vol.  68, 
Cong.  Rec.  p.  920. 


socket  in  which  the  connection  between  deevo 
and  cap  was  made  by  a  rotational  moyement. 

On  Writ  of  Oertiorarl  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Gii^ 
cuit 

Suit  for  infringement  by  the  Weber  Elec- 
tric Company  against  the  E.  H.  Freeman 
Electric  Company.  A  decree  for  complain- 
ant waa  reversed  by  the  Circuit  Court  of 
Appeals  (262  Fed.  769),  and  complainant 
brings  certiorari.  Decree  of  the  Circuit) 
Court  of  Appeals  affirmed. 

Mr.  Charles  Neave,  of  New  York  Cftty.  for 
petitioner. 

*Mr.  Livingston  Gifford,  of  New  York  dty, 
for  respondent 

Mr.  Justice  CLARKE  delivered  the  opin- 
ion of  the  Court. 

This  is  a  suit  for  infringement  of  letters 
patent  of  the  United  States,  No.  743,206, 
granted  to  August  Weber»  Sr.,  on  November 
3,  1903.  The  District  Court  held  claims  1 
and  4  valid  and  infringed,  but  the  Circuit 
Court  of  Appeals,  while  affirming  the  valid- 
ity of  the  claims,  reversed  the  holding  that 
they  were  infringed.  A  supposed  conflict  of 
this  decision  as  to  infringement  with  one  by 
the  Circuit  Court  of  Appeals  of  the  Second 
Circuit,  with  respectt  to  the  same  patent, 
serves  to  bring  the  case  here  for  review  cm 
writ  of  certiorari. 

The  patent  is  a  simple  and,  as  we  shall 
see,  a  narrow  one.  As  described  in  the  spec- 
ification it  relates  to  new  and  useful  im- 
provements in  incandescent  electric  lamp 
sockets,  the  principal  object  of  which  is  to 
provide  a  simple  and  effective  automatic 
lock  or  connection  between  the  sleeve  and 
the  cap  of  such  a  socket. 

Nothing  new  electrically  or  in  the  general 
form  of  the  cap  or  sleeve  is  claimed — ^the  in- 
vention relates  solely  to  the  method  of  fas- 
tening the  overlapping  cap  to  the  sleeve^  or, 
as  it  is  sometimes  called,  the  shell  or  casing. 

The  validity  of  the  claims  involved  is  con- 
ceded in  argiunent,  and,  having  regard  to  the 
disclaimer  with  respect  to  claims  2  and  3, 
which  has  been  tiled  by  the  petitioner  since 
the  decision  by  the  Circuit  Court  of  Appeals, 
we  regard  the  issue  as  now  narrowed  to  the 
infringement  of  the  fourth  claim. 

The  familiar  incandescent  lamp  consists  of 
a  glass  bulb,  attached  to  a  screw  threaded 
base,  adapted  to  be  screwed  into  a  properly 
Insulated  block,  through  which  the  necessary 
electrical  connections  are  made,  and  which 

•070 

is  in*closed  by  a  cylindrical  "sleeve"  of  sheet 
metaL  In  order  to  complete  the  lamp  this 
detached  sleeve  supporting  the  bulb  and  in- 
closing the  insulated  block  must  be  fitted  and 
securely  fastened  into  the  usual  cap,  which 
is  attached  to  the  wall  or  fixture,  for  If  the 


^s»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  aU  Key-Numbered  Digests  and  Indi 
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fastening  should  become  loose*  the  light 
might  fail,  or  the  bulb  fall,  or  a  fire  hazard 
i)e  created.  To  invent  a  device  by  which  the 
«leeve  and  cap  could  be  easily  and  securely 
•attached  to  each  other  and  yet  be  readily  de- 
tached when  desired,  was  the  problem  to 
which  the  patentee  addressed  himself,  and 
his  solution  of  it  is  thus  described  In  the 
fourth  claim  of  the  patent: 

"In  a  device  of  the  class  described,  and  in  com- 
*bination  a  pair  of  members  comprising  a  sheet 
metal  sleeve  liaving  a  slotted  end,  and  a  sheet 
metal  cap  adapted  to  telescopically  receive  the 
slotted  end  of  said  sleeve,  one  of  said  members 
lieing  provided  witii  a  recess,  and  the  other  hav- 
ing a  correspondingly  located  irantverae  slit  ond 
the  wall  on  one  Me  thereof  dieplaced  to  form  a 
projection  beveled  or  inclined  toward  said  re- 
cessed member  and  terminating  abruptly  at  said 
elit,  whereby  said  members  are  adapted  to  au- 
tomatically interlock  with  a  snap  action  when 
telescopically  applied  to  each  other,  and  to  be 
Tcleased  by  manual  compression  of  said  slotted 
sleeve,  substantially  as  described." 

To  make  the  device  thus  described,  it  was 
-only  necessary  to  cut  two  transverse  silts, 
«ach  about  one-quarter  of  an  inch  in  length, 
in  opposite  sides  of  the  flange  of  an  ordinary 
•cap,  and  to  then,  with  a  punch  or  die,  force 
•outward  the  upper  edges  or  walls  of  the 
slits  to  the  extent  desired  to  create  the  nec- 
•essary  "recesses'*  which  must  "terminate"  at 
the  lower,  sharp  edges  of  the  slits.  A  sim- 
ilar operation  on  a  slotted  sleeve  would  pro- 
•duce  a  similar  result,  but  when  viewed  from 
the  outer  surface  of  the  sleeve  the  recesses 

would  become  the  projections  of  the  quoted 

•en 
fourth  claim.    When  such  sleeve  is  teles*cop- 

ically  applied  to— pushed  or  pressed  into — 
the  cap.  It  is  obvious  that  with  the  recesses 
In  the  cap  and  the  projections  In  the  sleeve 
properly  positioned  and  of  a  suitable  size, 
when  the  projections  shall  register  with  the 
recesses,  the  resiliency  of  the  metal  will 
<^ause  the  two  to  engage  with  a  snap  action 
and  the  sharp  lower  edges  of  the  slots  in  the 
•cap  will  then  prevent  the  cap  and  sleeve  from 
being  separated  by  a  longitudinal  movement 
only,  until  the  sleeve  shall  be  manually  com- 
pressed to  release  the  projections  from  the 
recesses. 

It  is  to  be  noted,  for  It  will  be  of  signifl- 
•cance  in  the  interpretation  of  the  claim  in- 
volved, that  It  is  required  that  the  projec- 
tions on  the  sleeve  shall  be  "beveled  or  In- 
clined toward  said  recessed  member,'*  and  in 
the  spedflcation  it  Is  provided  that  the  pro- 
jections shall  be  "beveled  or  inclined  from 
the  inner  end  of  the  sleeve  toward  the  outer 
end."  With  such  construction  It  would  seem 
plain,  even  without  the  exhibits,  which  show 
it  to  be  true,  that,  friction  aside,  projections 
8o  beveled  or  Inclined  could  readily  be  re- 
leased by  rotative  movement  from  similarly 
shaped  recesses  without  compression  of  the 
flleeve. 


It  was  admitted  at  the  bar  that  sockets 
made  as  specified  In  the  patent  in  suit  were 
never  put  upon  the  market,  but  the  record 
shows  that  with  a  feature  added  which  is 
covered  by  another  patent  owned  by  peti- 
tioner, the  socket  met  with  large  commer- 
cial success.  This  other  patent  is  No.  916,- 
812  and  was  granted  March  30,  1909,  to  the 
patentee  of  the  patent  in  suit  and  two  oth- 
ers, on  an  application  filed  July  18,  1904. 
Figure  8  from  the  drawings  of  this  patent, 
showing  the  cap  and  sleeve  of  the  petition- 
er's socket  as  manufactured  by  it,  will  aid  in 
describing  the  additional  "Improvement" 
which  It  made  to  the  device  of  the  patent  in 
suit  and  will  also  be  of  service  in  comparing 
this  device  with  what  is  claimed  to  be  the 
Infringing  socket  of  the  respondent 
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^This  patent  is  also  for  improvements  in 
incandescent  electric  light  sockets  and  con- 
tains 14  claims,  of  which  only  the  terms  of 
the  first  need  be  noticed.  It  claims  as  new 
and  useful  "a  pair  of  tubular,  sheet  metal 
members,  one  adapted  to  telescopically  re- 
ceive the  other,  having  mutually  abutting 
cut-metal  edges  on  the  respective  members 
(the  slot  19  in  the  cap  and  projection  20  in 
the  sleeve),  to  prevent  relative  rotative  move- 
ment, and  automatically  Interlocking  means 


for  preventing  a  telescopic  movement  of  sep- 
aration of  one  member  from  the  other  (the 
recesses  17  In  the  cap  and  the  projections 
15  in  the  sleeve),  said  means  permitting, 
without  manipulation  thereof,  the  telescopic 
application  of  the  members  to  each  other." 
This  language,  with  slight  additions  and 
omissions,  not  significant.  Is  repeated  in 
claims  3,  13,  and  14. 

This  device  for  preventing  "relative  ro- 
tative movement"  of  the  cap  on  the  sleeve 
is  the  feature  which  the  petitioner  added  to 
the  socket  of  the  patent  in  suit  before  put- 
ting it  upon  the  market,  and  it  consists,  as 
the  figure  supra  shows,  in  the  open  slot  (19) 

•era 
cut  to  the  edge  of  the  ♦flange  of  the  cap,  into 

which  passes  the  projection  on  the  sleeve  itO) 
when  the  two  are  "telescopically  applied" 
to  each  other.  This  projection  (20)  is  formed 
by  cutting  two  longitudinal  slits  in  the  sleevt 
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and  tben  pressing  outward  the  narrow  strip 
of  metal  between  them.  It  is  perfectly  true, 
as  stated  in  4  of  the  claims  and  as  asserted 
with  much  emphasis  In  the  speclflcation,  that 
this  added  device  effectively  prevents  any 
relative  rotative  movement  of  the  cap  and 
sleeve  upon  eadi  other. 

Coming  now  to  the  construction  of  the  re- 
spondent, which  it  is  claimed  infringes  the 
fourth  claim  of  the  patent  In  suit. 

This  (respondent's)  socket  has  been  manu- 
factured since  1909,  under  patent  No.  927,344, 
and  it  may  most  readily  be  described  by  ref- 
erence to  the  following.  Figure  3  of  the  draw- 
ing, which  was  a  part  of  the  vpedflcation 
of  the  patent. 


^.  A 


It  will  be  seen  from  this  drawing  that  In- 
stead of  outwardly  extending  recesses  in  the 
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llange  of  the  cap,  foi-med  *by  silts  and  dis- 
placing of  the  metal,  such  as  are  in  the  pe- 
titioner's sodcet,  respondent's  cap  has  four 
inwardly  projecting  lugs  (19),  each  of  which 
is  a  separate  piece  of  metal  riveted  to  the 
flange.  Each  of  these  lugs  is  circular  in 
outline,  with  a  flat  inner  end  or  face  and  pre- 
sents abrupt  shoulders  on  opposite  sides.  In 
the  upper  edge  of  the  sleeve  are  three  bay- 
onet slots  of  the  familiar  form  (i^),  so  posi- 
tioned that  the  studs  on  the  cap  may  enter 
them  when  the  sleeve  is  slipped  into  the  cap, 
but  when  the  sleeve  has  been  telescoped,  or 
pushed,  into  the  cap  so  that  the  lugs  have 
been  pressed  to  the  end  or  bottom  of  the 
longitudinal  part  of  the  bayonet  slots  (14) 
rotation  of  the  sleeve  is  obviously  necessary 
to  bring  them  into  the  transverse  parts  of 
the  slots,  so  that  the  two  members  will  be 
locked  against  longitudinal  separation.  (No 
such  rotative  movement  of  the  two  members 
is  mentioned  in  the  patent  in  suit,  it  is  ex- 
pressly provided  against  in  petitioner's  sec- 
ond patent,  and  it  Is  not  possible  in  its  com- 
mercial socket.) 

This  rotative  movement  accomplishes  a 
second  result. 

Reference  to  the  figure,  supra,  shows  a 


longitudinal  slot  In  the  sleeve,  whldi  In  the 
key  socket  affords  a  passage  for  the  key,  but 
in  the  keyless  socket  is  narrower,  and  sores 
only  to  render  the  sleeve  compressible.  To 
the  left  of  this  slot  In  the  sleeve  is  cut  a 
round  hole  (15)  so  ix>sitioned  that  when  three 
of  the  lugs  in  the  cap  are  brought  by  the  ro- 
tative movement  to  the  ends  of  the  transverse 
parts  of  the  bayonet  slots  the  fourth  end  will 
snap  into  the  hole  (15).  This  hole  (15)  is 
placed  in  such  a  relative  position  that  when 
the  three  lugs  enter  the  longitudinal  part  of 
the  bayonet  slots,  the  fourth  stud  rides  up- 
on the  metal  near  the  edge  of  the  slot  in  the 
sleeve,  and  to  facilitate  this  movement  the 
corner  of  the  slot  (16)  is  bent  slightly  in- 
ward. Thus  the  adjustment  of  the  studs  in 
the  cap  is  practically  a  universal  adjust- 
ment between  the  cap  and  shell,  so  that  if 
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any  one  lug  is  in  ♦position  to  enter  any  bay- 
onet slot  two  others  will  be  in  position  to 
enter  the  other  bayonet  slots  and  the  fourth 
will  be  in  a  position  to  enter  the  hole  {IS} 
when  the  sleeve  and  cap  have  been  so  press- 
ed together  that  the  (three)  other  studs  have 
reached  the  ends  of  the  longitudinal  part  of 
the  bayonet  slots  and  the  rotation  described 
of  the  one  upon  the  other  has  been  complet- 
ed. A  slight  compression  of  the  sleeve  suf- 
fices to  release  the  members  when  desired. 

[1]  This  description  shows  that  the  struc- 
tural features  of  the  two  sockets  are  strik- 
ingly different.  Instead  of  slits  and  out- 
wardly extending  recesses  in  the  cap  of  the 
one  there  are  inwardly  extended  studs  riv- 
eted to  the  cap  of  the  other.  And  instead  of 
slits  and  outward  protections  of  the  sleeye  to 
lock  by  snap  action  with  recesses  in  the  cap 
against  longitudinal  movement  in  the  one, 
there  are  the  bayonet  slots  in  the  sleeve  to 
lock  with  studs  in  the  cap  of  the  other  to  ac- 
complish the  same  result  without  snap  ac- 
tion. But  these  different  constructions  not 
only  differ  radically  in  structural  features 
but  they  do  not  function  in  the  same  manner^ 
for  locking  against  longitudinal  movement 
in  the  one  is  by  snap  action  upon  direct  long- 
itudinal thrust  of  the  sleeve  into  the  cap. 
while  the  other  requires  first  a  longitudinal 
movement  or  thrust,  and  then  a  rotative 
movement,  without  which  It  is  entirely  in- 
effective, whereby  it  locks  against  longitu- 
dinal movement  without  snap  action. 

But  it  is  argued  that  the  infringement  lies 
especially  in  the  locking  hole  (15)  in  respond- 
ent's socket  and  the  associated  lug  which 
operate  by  snap  action  and  afford  a  positive 
lock  against  rotation  of  the  two  members  on 
each  other. 

The  sufllcient  answer  to  this  is  that  the 
patent  in  suit  makes  no  suggestion  of  a  lock 
against  the  rotative  movement  of  the  cap 
and  sleeve  on  each  other  and  contains  no 
disclosure  providing  for  it,  but,  on  the  eon- 
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trary,  because  *the  beveled  sides  whidi  ars 
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required  by  claim  4  for  the  projections  on 
the  sleeve  permitted  such  movement,  a  subse- 
-quently  patented  addition  was  added  to  pre- 
vent it.  The  petitioner  cannot  read  into  the 
patent  in  suit  the  additional  slot  in  the  cap 
«nd  the  additional  projection  on  the  sleeve  of 
patentee's  second  patent,  and  without  them 
there  Is  no  lock  against  rotative  movement 
in  the  socket  of  the  first  patent  to  be  in- 
fringed by  the  stud  snapping  into  the  locking 
hole  of  the  sleeve  of  respondent's  socket 

[2]  This  is  sufficient  to  dispose  of  the  case, 
but  we  also  fully  agree  with  the  Circuit 
-Court  of  Appeals  that  the  prior  art,  the  file 
wrapper  and  the  second  patent  to  the  same 
patentee.  No.  916.812,  supra,  require  that  the 
•expressions  in  the  fourth  claim  "telescopi- 
•oally  received"  and  "telescopically  applied" 
must  be  restricted  to  a  direct  longitudinal 
movement  or  thrust  of  the  sleeve  into  the 
cap  and  that  for  this  reason  the  construction 
•of  respondent  requiring  a  rotary  movement 
to  render  it  effective,  does  not  infringe  that 
•of  the  petitioner. 

In  the  application  for  the  patent  in  suit 
this  fourth  claim,  originally  the  seventh, 
read  as  we  have  quoted  it  omitting  the  words 
in  italics.  In  this  form  it  was  promptly  re- 
jected by  the  Patent  Office  on  reference  to 
the  Oetting  patent,  No.  642,825,  and  to  the 
Kenney  patent.  No.  712,686,  and  it  is  clear 
that  the  chief  concern  of  the  applicant  there- 
after was  to  distinguish  his  construction 
from  that  of  Kenney,  which  is  very  similar 
to  that  of  respondent.  The  Kenney  socket 
lias  lugs  in  the  cap  and  bayonet  slots  in  the 
sleeve,  to  lock  againsD  longitudinal  move- 
ment, as  respondent's  socket  has,  and  also 
slots  with  open  ends  and  locking  holes  sim- 
ilarly placed  in  the  sleeve  to  lock  against 
rotary  movement  when  the  lugs  in  the  cap 
•engage  with  them.  The  chief  difference  be- 
tween the  Kenney  and  respondent's  socket 
is  that  in  Kenney  the  lug  passes  down  the 
«lot  to  a  position  opposite  the  locking  hole 

•err 
and  ♦then  with  the  rotary  movement  mounts 

and  rides  over  the  narrow  strip  of  metal — 
^*the  bridge" — into  the  hole,  while  in  the  re- 
spondent's socket  the  lugs  having  plain  faces 
ride  on  the  metal  near  to  the  edge  of  the 
elot  during  the  longitudinal  movement  and 
from  that  position  pass  into  the  locking  holes 
with  the  rotative  movement. 

When  his  application  was  rejected  by  the 
Patent  Office  on  reference  to  the  Kenney  pat- 
ent thus  described,  the  applicant,  without 
objection  or  appeal,  amended  his  claim  7 
(niunbering  it  4)  by  adding  the  words  in  ital- 
ics, and  in  his  explanatory  "remarks,"  when 
submitting  these  amendmients,  it  was  said: 

"Claiu  4,  originally  7,  is  now  drawn  to  a 
specific  structure,  having  advantages  not  found 
in  either  of  the  references  cited.  By  transverse- 
ly slitting  the  sheet  metal  shell  and  displacing 
the  wall  on  one  side  of  said  slit  to  form  a 
beveled  or  inclined  projection  the  parts  are  per* 


mitted  to  be  applied  to  each  other  5y  dmplp  iii- 
Mcrtinff  one  within  the  other,  without  manuslTy 
compressing  the  inner  member." 

And  again: 

"Kenney's  device  is  adapted  to  unlock  (y 
eimply  rotating  one  member  upon  another  in 
the  8ame  manner  that  the  parte  are  locked  io- 
gether,  no  manual  compression  of  the  inner 
member  being  necessary." 

Thus  the  patentee,  in  order  to  avoid  in- 
fringing Kenney's  construction,  voluntarily 
restricted  himself  to  a  "spedflc  structure'* 
operative  when  the  sleeve  was  "simply"  in- 
serted in  the  cap,  without  suggesting  any 
rotary  movement  whatever,  but,  on  the  con- 
trary, by  his  reference  to  Kenney  as  locking 
and  unlocking  by  "simply  rotating  one  mem- 
ber upon  the  other,"  clearly  implying  that 
no  such  rotary  movement  was  necessary  in 
the  adjustment  of  his  socket  Having  thus 
narrowed  his  claim  against  rotary  move- 
ment in  order  to  obtain  a  patent  the  patentee 
may  not  by  construction,  or  by  resort  to  the 
doctrine  of  equivalents,  give  to  the  claim  the 
larger  scope  which  it  might  have  had  with- 
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out  the  amendments,  which  amount  to  a  *dis- 
clairaer  of  rotation  as  an  operative  feature 
of  his  devise.  Shepard  v.  Oarrigan,  116  U.  S. 
693,  608,  6  Sup.  Ot  483,  29  L.  Ed.  723;  Hub- 
bell  V.  United  States,  179  U.  S.  77,  80,  21  Sup. 
Ct  24,  46  K  Ed.  96. 

But  that  no  rotary  movement  was  implied 
in  the  use  of  '*telescopically  received"  and 
"telescopically  applied"  in  the  patent  in  suit 
is  further  unmistakably  shown  by  the  fre- 
quent use  of  the  same  or  equivalent  expres- 
sions in  the  specification  and  claims  of  pat- 
entee's later  patent.  No.  916,812,  supra,  in 
which  claims  1,  3,  13,  and  14  relate  almost 
wholly  to  an  improvement!  which  renders 
rotation  of  the  members  one  upon  the  other 
impossible  and  which  petitioner  added  to 
the  construction  of  the  patent  in  suit  before 
putting  the  sockets  upon  the  market.  That 
the  inventor  did  not  intend  to  claim,  and 
that  he  certainly  did  not  disclose,  that  any 
such  rotary  movement  was  necessary  in  his 
socket  as  was  required  to  render  the  socket 
of  the  respondent  effective,  is,  we  think,  for 
these  reasons,  so  clear  that  it  is  not  neces- 
sary to  consider  the  dictionary  definitions 
of  the  words  used,  upon  which  the  Circuit 
Court  of  Appeals,  with  sound  reason,  relied 
in  reaching  this  same  conclusion. 

B\)r  the  reasons  thus  elaborated,  we  con- 
clude that  the  socket  of  the  respondent  does 
not  infringe  the  fourth  claim  of  the  patent 
in  suit  because  there  is  no  claim  made  there- 
in of  a  lock  against  rotative  movement  of 
the  cap  and  sleeve  upon  each  other,  and  also 
because  the  file-wrapper  and  the  subsequent 
patent  show  that  the  disclosure  is,  and  was 
intended  to  be,  limited  to  a  construction  op- 
erative by  direct  longitudinal  movement  or 
thrust  without  such  rotative  movement. 
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The  contention,  pressed  strenuously  upon 
our  attention,  that  the  added  open  slot  in  the 
cap  and  projection  on  the  sleeve  provided 
for  in  the  second  patent  were  devised  simply 
to  secure  the  alignment  of  the  projections 
and  recesses  of  the  first  patent  in  making 
telescopic  application  of  the  two  members 

•ero 
to  each  other,  is  not  cou*vincing  in  the  pres- 
ence of  the  fact  that  claims  1,  3,  13,  and  14 
of  the  second  patent  are  devoted  almost 
wholly  to  claiming  that  this  improved  con- 
struction is  intended  "to  prevent  relative  ro- 
tative movement'*  of  one  member  upon  the 
other,  while  only  claimed  11  and  12  refer, 
quite  incidentally,  to  what  Is  now  claimed  to 
be  the  chief  function  of  the  added  parts,  that 
of  a  guide  to  the  positioning  of  the  recesses 
and  projections  of  the  first  patent  with  ref- 
erence to  each  other.  Without  a  guide,  the 
difficulty  should  not  be  very  great  of  aligning 
projections  and  recesses  distant  from  each 
other  but  a  fraction  of  an  inch  when  the 
edges  of  the  cap  and  sleeve  are  In  contact. 
The  constructions  held  by  the  Oircuit  Ck>urt 
of  Appeals  of  the  Second  Circuit  to  infringe 
the  patent  in  suit,  were  so  essentially  differ- 
ent from  that  of  the  respondent  that  we  re- 
gard discussion  of  them  as  quite  unneces- 
sary. 

It  res&lts  that  the  decree  of  the  Circuit 
Court  of  Appeals  as  to  daims  1  and  4 
must  be 

Affirmed* 

(256    U.  8.  C68) 

KANSAS  CITY  SOUTHERN  RY.  CO.  et  al.  v. 

ROAD  IMPROVEMENT  DIST.  NO.  6  OF 

LITTLE  RIVER  COUNTY,  ARK. 

(Argued  March  16  and  17,  1921.   Decided 
June  6»  1921.) 

No.  206. 

I.  Constltntlonal  law  ^=»233  —  Hlohways  ^s» 
^=» 1 22— Basis  of  taxation  for  iooal  Improve- 
ments held  not  unoonstltntlonal  unless  pal- 
pably arbitrary. 

A  state  Legislature  may  create  taxing  dis- 
tricts to  meet  the  expense  of  local  improve- 
ments and  may  fix  the  basis  of  taxation  without 
violating  the  Fourteenth  Amendment,  unless  its 
action  is  palpably  arbitrary,  and  ordinarily  the 
levy  may  be  made  upon  land  especially  benefited 
according  to  value,  position,  area,  or  the  front- 
foot  rule. 


2.  Constitutional  law  ^=s>233  —  Highways 
122— Arbitrary   assessment   of    railroad    for 
road  Improvement  when  other  property  was 
assessed  on  basis  of  area  and  position  held 
to  deny  e(|uai  protection  of  the  laws. 

An  assessment  by  a  road  improvement  dis- 
trict against  a  railroad  made  without  any  des- 
ignated basis  while  other  land  in  the  district 
was  assessed  on  the  basis  of  area  and  position 
Is  so  palpable  and  arbitrary  a  discrimination  as 
to  deny  the  railroads  the  equal  protection  of  the 


laws,  especially  where  the  assessment  against 
less  than  10  miles  of  railroad  for  the  construc- 
tion of  11  miles  of  highway  amounted  to  a  sun^ 
greater  than  any  probable,  or  even  possible, 
benefits  could  amount  to. 

3.  Highways  ^=:»i40  »  Benefits  must  be  esti- 
mated on  standard  producing  approximately 
correct  general  results. 

In  assessing  taxes  for  local  Improvements, 
the  benefits  from  such  improvements  must  be 
estimated  according  to  some  standard  which 
will  probably  produce  approximately  correct 
general  results. 

4.  Constitutional  law  ^=>2li  —  Classi1lcatio» 
without  reason  Is  not  permissible. 

Though  classification  is  permitted  without 
denying  the  equal  protection  of  the  laws,  a  clas- 
sification based  on  no  adequate  reason  in  in- 
valid. 

In  Error  to  the  Supreme  Gourt  of  tbe  State 
of  Arkansas. 

Proceedings  by  Road  Improvement  Dis- 
trict No.  6  of  Little  Biver  Oounty,  AiiE.,  for 
the  assessment  of  benefits  for  tbe  improve- 
ment of  a  highway.  The  assessment  of  im- 
provements against  the  Kansas  City  Soutb- 
em  Railway  Company  and  the  Terarkana  & 
Ft  Smith  Railway  Company  were  sustained 
by  the  Supreme  Court  of  Arkansas  on  ap- 
peal by  the  Companies  (139  Ai^.  424,  215  S. 
W.  656),  and  the  Railway  Companies  bring 
error.    Reversed  and  remanded. 

Messrs.  Samuel  W.  Moore,  of  New  York 
City,  and  James  B.  McDonough,  of  FL  Smitb* 
Ark.,  for  plaintiffs  in  error. 

Messrs.  John  J.  Du  Laney,  of  Ashdown, 
Ark.,  and  William  H.  Arnold,  of  Texarkana, 
Ark.,  for  defendant  in  error. 

Mr.  Justice  McRBTNOLDS  deUvered  tbe 
opinion  of  the  Court 

Proceeding  under  Act  838,  1915  Session, 
Arkansas  Legislature,  the  county  court  cre- 
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a  ted  and  fixed  the  *  boundaries  of  "road  Im- 
provement district  No.  6  of  little  River 
county."  They  include  approximately  25,000 
acres,  and  within  them  there  are  9.7  miles 
of  main  track  railroad  owned  and  operated 
by  petitioners,  Kansas  City  Southern  Railway 
Company  and  Texarkana  &  Ft  Smith  Rail- 
way Company,  together  with  tbe  correspond- 
ing right  of  way,  covering  130  acres,  and  req- 
uisite station  buildings. 

Little  River  county  is  distinctly  agricul- 
tural, has  an  area  of  546  square  miles,  and 
16,000  inhabitants.  The  improvement  dis- 
trict was  created  for  the  purpose  of  con- 
structing 11.2  miles  of  gravel  road  through 
taxation  upon  real  property,  defined  by  the 
statute  as  'land,  improvements  thereon,  rail- 
roads, railroad  right  of  way  and  improve- 
ments thereon,  including  public  bundings» 
side  tracks,  etc,  and  tramroads." 

A  duly  appointed  board  assessed  the  bene- 


^SsFor  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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fits  to  plaintiff  in  error's  property  on  account 
of  the  proposed  road  at  $7,000  per  mile  of 
main  track--$67,900.  They  divided  the 
farming  lands  into  five  ssones,  determined  by 
distance  from  the  highway,  and  assessed  uni- 
form benefits  upon  all  within  the  same  zone 
without  regard  to  improvements  or  market 
value — in  the  first  $12  per  acre,  second  $10, 
third  $8,  fourth  $6,  and  fifth  $4.  Town  lots 
were  Ukewise  assessed  without  reference  to 
value  or  improvements  at  $10,  $15,  $20,  and 
$25  each,  according  to  location.  A  pipe  line, 
telephone  line,  and  telegraph  line  were  sev- 
erally assessed  at  $2,600,  $300,  and  $300  per 
mile,  without  any  designated  basis. 

Plaintiffs  in  error  duly  maintained  that  the 
assessment  upon  their  property  was  unequal, 
arbitrary,  unreasonable,  and  in  violation  of 
the  due  process  and  equal  protection  clauses  of 
the  Fourteenth  Amendment  The  state  courts 
held  to  the  contrary,  and  in  effect  declared 
the  statute  providing  for  the  road  improve- 
ment district  authorized  the  action  taken  by 
the  board,  and  that,  so  construed,  it  was  a 
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•valid  enactment.  139  Ark.  424.  215  S.  W. 
e56,  217  S.  W.  773.  The  validity  of  the  stat- 
ute having  been  adequately  challenged,  the 
cause  is  properly  here  upon  writ  of  error, 
and  the  petition  for  certiorari  will  be  denied. 

[1]  The  settled  general  rule  is  that  a  state 
Legislature  ''may  create  taxing  districts  to 
meet  the  expense  of  local  improvements  and 
may  fix  the  basis  of  taxation  without  en- 
countering the  Fourteenth  Amendment  unless 
its  action  is  palpably  arbitrary  or  a  plain 
abuse."  Gast  Realty  Oo.  v.  Schneider  Gran- 
ite Co.,  240  U.  S.  55, 36  Sup.  Ot.  254,  60  K  Ed. 
523;  Houck  v.  little  River  Drainage  Dis- 
trict, 239  U.  S.  254,  2^,  36  Sup.  Ct  58,  60 
li.  Ed.  266.  Ordinarily  the  levy  may  be  up- 
on lands  specially  benefited  according  to  val- 
ue, position,  area,  or  the  frontrfoot  rule. 
French  v.  Barber  Asphalt  Go.,  181  U.  S.  324, 
342,  21  Sup.  Ct.  625,  45  L.  Ed.  879:  Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  396,  397,  398, 
21  Sup.  Ct.  644,  645,  45  L.  Ed.  914, 916 ;  Louis- 
ville &  Nashville  R  R.  v.  Barber  Asphalt 
Co.,  197  U.  S.  430,  26  Sup.  Ot.  466,  49  L.  Ed. 
819 ;  Withnell  v.  Ruecking  Construction  Co.,  | 
249  U.  S.  63,  89  Sup.  Ct.  200,  63  L.  Ed.  479 ; 
Hancock  v.  dty  of  Muskogee,  250  U.  S.  454, 
39  Sup.  Ct.  628,  63  L.  Ed.  1061 ;  Branson  v. 
Bush,  261  U.  S.  182,  40  Sup.  Ct.  113,  64  L. 
Ed.  216. 

[2]  If,  however,  the  statute  providing  for 
the  tax  is  "of  such  a  character  that  there  is 
no  reasonable  presumption  that  substantial 
justice  generally  will  be  done,  but  the  prob- 
ability is  that  the  parties  will  be  taxed  dis- 


proportionately to  each  other  and  to  the  ben- 
efit c<»iferred  the  law  cannot  stand  against 
the  complaint  of  one  so  taxed  in  fact"  Gast 
Realty  Co.  v.  Schneider  Granite  Co.,  supra. 
The  statute  under  consideration  prescribes 
no  definite  standard  for  determining  benefits 
from  proposed  improvements.  The  assessors 
made  estimates  as  to  farm  lands  and  town 
lots  according  to  area  and  position  and 
wholly  without  regard  to  their  value,  im- 
provements thereon,  or  their  present  or  pro- 
spective use.  On  the  other  hand,  disregard- 
ing both  area  and  position,  they  undertook 
to  estimate  benefits  to  the  property  of  plain- 
tiffs in  error  without  disclosing  any  basis 
therefor,  but  apparently  according  to  some 
va^e  speculation  as  to  present  worth  and 
possible    future    increased    receipts    from 
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freight  and  passengers  *  which  would  enhance 
its  value,  considered  as  a  component  part  of 
the  system. 

[3,4]  Obviously  the  railroad  companies 
have  not  been  treated  like  individual  owners, 
and  we  think  the  discrimination  so  palpable 
and  arbitrary  as  to  amount  to  a  denial  of 
the  equal  protecticm  of  the  law.  Benefits 
from  local  improvements  must  be  estimated 
upon  contiguous  property  according  to  some 
standard  which  will  probably  produce  ap- 
proximately correct  general  results.  To  say 
that  9.7  miles  of  railroad  in  a  purely  farm- 
ing section,  treated  as  an  aliquot  part  of  the 
whole  system,  will  receive  benefits  amount- 
ing to  $67,900  from  the  construction  of  11.2 
miles  of  gravel  road,  seems  wholly  improb- 
able, if  not  impossible.  Classification,  of 
course.  Is  permissible,  but  we  can  find  no 
adequate  reason  for  what  has  been  attempted 
in  the  present  case.  Royster  Guano  Co.  v. 
Virginia,  253  U.  S.  412,  416,  40  Sup.  Ot.  560, 
64  L.  Ed.  989.  It  is  doubtful  whether  any 
very  substantial  appreciation  in  value  of  the 
railroad  property  within  the  district  will 
result  from  the  improvements;  and  very 
clearly  it  cannot  be  taxed  upon  some  fanci- 
ful view  of  future  earnings  and  distributed 
values,  while  all  other  property  is  assessed 
solely  according  to  area  and  position.  Rail- 
road property  may  not  be  burdened  for  local 
improvements  upon  a  basis  so  wholly  differ- 
ent from  that  used  for  ascertaining  the  con- 
tribution demanded  of  individual  owners  as 
necessarily  to  produce  manifest  inequality. 
Equal  protection  of  the  law  must  be  extended 
to  aU. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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eoWMAN,  Atty.  Gen.  of  New  Mexico,  ot  at  v. 
CONTINENTAL  OIL  CO. 

(Argued  April  11,  1021.    Dedded  June  6, 

1921.) 

No.  696. 

1.  Statutes  «=»64(8)— Colleotlon  of  excise  tacx 
on  domestic  business  may  be  permitted  under 
statute  not  separable  as  to  domestic  and  In- 
terstate business. 

Although  the  proTisions  of  Laws  N.  BL 
1919,  e.  9§,  imposing  an  excise  tax  on  gaso- 
line, were  not  separable  as  to  domestic  and  in- 
terstate business,  the  diyisible  nature  of  the 
subject  renders  it  feasible  to  control  the  oper- 
ation of  the  tax  so  as  to  preTont  it  from  being 
imposed  on  sales  in  interstate  commerce  while 
allowing  its  enforcement  as  to  domestic  trans- 
actions, and  therefore  an  injunction  against  the 
collection  will  be  limited  to  the  tax  in  so  far 
as  it  is  levied  on  interstate  transactions. 

2.  Statotes  ^S3»64 (8)— License  tax  on  Inter- 
state gasoline  distributors  held  Inseparable 
and  wholly  void. 

The  provisions  of  Laws  N.  M.  1919,  c.  96, 
requiring  an  annual  license  tax  from  distribu- 
-tors  of  gasoline  and  prohibiting  any  sales  of 
gasoline  until  the  tax  had  been  paid,  are  not 
•separable  as  to  domestic  and  interstate  distrib- 
utors, and  therefore  the  assessment  and  col- 
lection of  license  tax  will  be  restrained  as  to 
all  dealers,  notwithstanding  the  statement  by 
•the  state  officers  that  they  did  not  intend  to 
collect  from  dealers  whose  transactions  were 
entirely  interstate. 

3.  Commeroe  ^=»72»Exclse  tax  may  be  impos- 
ed on  gasoline  brought  from  other  state  and 
used  by  distributor  alter  breaiclng  packages. 

Where  a  distributor  of  gasoline  shipped 
'into  the  state  from  another  state  broke  the 
original  packages  and  mingled  the  gasoline 
therein  with  other  gasoline,  the  state  can  levy 
an  excise  tax  on  the  amount  of  the  gasoline 
which  the  distributor  thereafter  used  for  his 
•own  trucks. 

-4.  Taxation  ^=>40(e)— Excise  tax  on  domestic 
gasoline  sales   held   within   requirement   of 
equality    and    uniformity;     "property   tax"; 
"equal  and  uniform  upon  subjects  of  taxation 
of  same  dass." 
A  tax  on  the  sale  or  use  of  gasoline  Is  an 
excise  and  not  a  property  tax,  and  therefore 
not  affected  by  the  provision  of  Const.  N.  M. 
art.  8,  S  1,  requiring  taxes  upon  tangible  prop- 
erty to  be  levied  in  proportion  to  value,  and 
where  that  tax   operates  impartially  upon  all 
domestic  sales  within  the  state  it  is  equal  and 
uniform    upon   subjects    of   taxation    of   same 
class  within  that  provision. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  l^lrst  and  Second  Series,  Equal 
and  Uniform  Taxation;  Property  Tax.] 

5.  Constitutional  law  <@=»229(l),  283— Taxation 
^=>53 — Excise  tax  on  gasoline  does  not  vio- 
late due  process  and  equal  protection  of  laws. 
An  excise  tax  levied  by  state  on  all  domes- 
tic sales  and  use  of  gasoline  does  not  infringe 
the   gasoline  distributors'   rights  under  Const. 


Amend.  14,  guaranteeing  due  process  of  law  and 
equal  protection  of  the  laws. 

Appeal  from  the  IMstrict  Oonrt  of  the 
United  States  for  the  District  of  New  Mexico. 

Suit  by  Continental  Oil  Company  against 
O.  O.  Askren,  Attorney  General  of  the  State 
of  New  Mexico,  and  others,  In  which  Harry 
S.  Bowman,  as  Attorney  General,  was  sub- 
stitnted  on  his  succeeding  the  original  de 
fendant  in  office.  Decree  for  complainant, 
and  defendants  appeal.  Reversed  and  re- 
manded. 
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*Mr.  Harry  S.  Bowman,  Atty.  Gen^  of 
Santa  F6,  N.  M.»  for  appellants. 

Messrs.  Charles  B.  Brock,  of  Denver,  Colo., 
and  B.  R.  Wright,  of  Santa  F6,  N.  M^  for 
appellee. 

Mr.  Justice  PITNEY  delivered  the  opin- 
ion of  the  Court 

This  suit  was  brought  by  Hie  Continental 
Oil  Company  against  the  Attorney  General 
and  certain  other  officials  of  the  state  of  New 
Mexico  to  restrain  the  enforcement  against 
the  company,  a  distributor  of  and  dealer  in 
gasoline  and  other  petroleum  products  in 
that  state,  of  the  provisions  of  an  act  of 
the  Legislature  (Laws  New  Mexico  1919,  c 
96,  p.  182)  imposing  an  excise  tax  of  2 
cents  for  each  gallon  of  gasoline  sold  or  used, 
and  an  annual  license  tax  of  $50  for  each 
distributing  station  or  place  of  business. 
The  case  was  here  before  under  the  name 
of  Askren,  Atty.  Gen.,  v.  Continental  Oil  Co., 
252  U.  S.  444,  40  Sup.  Ct  365,  64  L.  Ed.  654. 
on  review  of  an  order  of  the  District  Court 
(three  judges  sitting)  granting  a  temporary 
injunction.  It  is  now  here  for  review  of  the 
final  decree;  and,  Mr.  Askren's  term  as  At- 
torney General  having  expired,  Mr.  Bowman, 
his  successor  in  office,  has  been  substituted 
as  a  party  In  his  stead. 

On  the  former  appeal  it  appeared  upon  the 
face  of  the  bill  that  plaintiiT  (appellee)  pur- 
chases gasoline  in  various  states  other  than 
New  Mexico  and  ships  it  into  that  state, 
there  to  be  sold  and  delivered;  that  it  car- 
ries on  business  in  two  ways:  First,  gaso- 
line is  brought  in  from  other  states  either  in 
tank  cars,  in  barrels,  or  in  packages  contain- 
ing not  less  that  two  five-gallon  cans,  and 
sold  and  delivered  to  customers  in  the  origi- 
nal packages,  in  the  same  form  and  condition 

as  when  received  by  plaintiff  in  the  state  *of 
New  Mexico,  as  to  which  we  held  plaintUf  Is 
engaged  in  interstate  conmierce  and  not  li- 
able to  pay  to  the  state  a  license  tax  for 
purchasing,  shipping,  and  selling  gasoline 
in  that  manner;  secondly,  a  part  of  plain- 
tilTs  business  consists  of  selling  gasc^ine 
from  the  tank  cars,  barrels,  and  packages 
in  quantities  to  suit  purchasers,  and  we  held 
that  busiuess  of  this  kind  is  properly  taxable 


^s»For  other  cases  see  same  topio  and  KEY-NUMBER  in  all  Key-Numbered  DigesU  and  ladezet 
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by  the  lawv  of  the  state,  although  the  gaso- 
line is  brought  into  the  state  in  interstate 
commerce;  that  the  mere  fact  that  it  was 
produced  in  another  state  does  not  show  a 
discrimination  against  the  products  of  such 
state:  and  that  sales  from  broken  packages 
in  quantities  to  suit  purchasers  are  a  subject 
of  taxation  within  the  legitimate  power  of 
the  state.  But  these  latter  sales  were  little 
emphasized  in  the  bill,  which  stressed  the 
sales  in  original  packages;  and,  since  from 
its  averments  it  was  impossible  to  determine 
whether  the  sales  from  broken  packages  were 
of  substantial  importance,  we  did  not  at 
that  stage  of  the  case  go  into  the  question 
whether  the  act  was  separable,  but  reserved 
It  for  the  final  hearing,  while  affirming  the 
order  for  a  temporary  injunction. 

Upon  the  going  down  of  the  mandate, 
plaintiff  amended  its  bill  by  averring  that  in 
addition  to  carrying  on  the  business  of  buy- 
ing and  selling  gasoline  and  other  petroleum 
products,  it  is  using  gasoline  at  each  of  its 
distributing  stations  within  the  state  of  New 
Mexico  (37  in  number)  in  the  operation  of  its 
automobile  tank  wagons  and  otherwise;  that 
under  the  terms  of  the  act  it  is  prohibited 
from  using  this  gasoline  except  upon  the  pay- 
ment of  the  excise  tax  of  2  cents  per  gallon 
therefor;  that  this  is  a  property  tax,  void 
under  section  1  of  article  8  of  the  state 
Constitution  because  not  levied  in  proportion 
to  the  value  of  the  gasoline;  and  that  the 
imposition  of  the  tax  denies  to  plaintifF  the 
equal  protection  of  the  laws  and  amounts 
to  a  taking  of  its  property  without  due  pro- 
cess of  law,  in  contravention  of  the  Four- 
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teenth  Amendment,  and  further  is  in  ^vlola- 
tion  of  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States. 

Defendants  answered,  alleging  that  plain- 
tiff*s  sales  in  tank  cars  or  other  unbroken 
packages  are  insignificant  as  compared  with 
its  sales  made  after  original  packages  have 
been  broken;  denying  that  the  act  exacts  of 
the  plaintiff  payment  of  a  license  tax  for  the 
privilege  of  shipping  or  selling  gasoline  in 
interstate  commerce,  or  of  an  excise  tax  on 
the  gasoline  sold  in  such  commerce;  averring 
that  the  state  of  New  Mexico  and  its  officers 
charged  with  enforcement  of  the  law  do  not 
construe  the  act  as  affecting  interstate  com- 
merce, and  have  no  purpose  or  intention  to 
enforce  it  so  as  to  do  so,  or  otherwise  than 
so  far  as  intrastate  commerce  is  concerned; 
and  averring  that  any  gasoline  used  by  plain- 
tiffs at  its  distributing  stations  is  no  longer 
in  interstate  commerce,  but  has  become 
commingled  with  the  general  mass  of  prop- 
erty in  the  state,  and  a  tax  upon  its  use  is 
not  void  under  the  state  Constitution  or  a 
violation  of  the  commerce  clause  (Const,  art. 
1,  i  8),  or  the  Fourteenth  Amendment 

The  case  came  on  for  final  hearing  upon 
stipulated  facts  as  to  the  course  of  plaintifTs 
business,  from  which  it  api)eared  that  dur- 


ing the  years  1918  and  1919  and  the  first 
seven  months  of  1920  its  sales  of  gasoline 
in  bulk  or  from  broken  packages  constituted 
about  94.5  per  cent,  of  its  aggregate  business, 
and  sales  in  original  barrels,  packages,  or 
tank  cars  without  breaking  the  packages 
about  5JS  per  cent,  in  addition  to  which  the 
company  consimied  in  the  conduct  of  its  own 
business  gasoline  equal  to  about  8  per  cent, 
of  its  total  sales.  It  was  further  stipulated 
that  this  represents  the  ordinary  course  of 
business  of  the  company,  but  that  future  per- 
centages will  depend  upon  the  demands  of 
customers. 

The  trial  court,  after  referring  to  our  de- 
cision in  252  U.  S.,  proceeded  to  pass  upon 
the  question  whether  the  statute  is  separable 

and  capable  of  being  sustained  so  far  *as  it 
imposes  a  tax  upon  domestic  business  legiti- 
mately taxable.  Reciting  the  language  of 
the  act,  and  reading  it  as  including  every 
distributor  of  gasoline,  whether  selling  at  re- 
tail or  in  original  packages,  as  imposing  an 
excise  tax  upon  all  gasoline,  whether  sold  in 
one  way  or  the  other,  and  as  making  no 
exemption  from  either  the  license  or  the 
excise  tax  for  persons  selling  gasoline  or 
for  gasoline  sold  in  original  packages,  the 
court  declared  that  it  could  not  read  an  ex- 
emption into  it  without  giving  it  a  meaning 
the  Legislature  might  never  have  intended, 
and  held  the  act  not  separable,  but  void 
as  to  both  interstate  and  domestic  business. 
Having  reached  this  conclusion,  the  court 
found  it  unnecessary  to  pass  upon  the  ques- 
tion whether  the  imposition  of  an  excise  tax 
of  2  cents  per  gallon  upon  the  gasoline  used 
by  plaintiff  in  its  automobiles  and  trucks  em- 
ployed in  the  business  of  distributing  its. 
wares  for  sale  was  in  violation  of  the  provi- 
sion of  section  1,  art  8,  of  the  Constitution 
of  the  state  because  not  levied  in  proportion 
to  the  value  of  the  gasoline  so  used. 

[1]  Assuming  that  upon  the  question  of 
construction,  the  District  Court  was  right, 
and  that  the  act  manifests  an  intent  to  tax 
interstate  as  well  as  domestic  transactions 
in  gasoline,  and  is  not  in  this  respect  capable* 
of  separation,  still,  so  far  as  the  excise  tax 
is  concerned — imposed  as  it  is  upon  the  sale 
and  use  of  gasoline  according  to  the  number 
of  gallons  sold  and  used — the  divisible  na- 
ture of  the  subject  renders  it  feasible  to  con- 
trol the  operation  and  effect  of  the  tax  so- 
as  to  prevent  it  from  being  imposed  upon 
sales  in  interstate  commerce,  while  allowing 
the  state  to  enforce  it  with  respect  to  domes- 
tic transactions;  and  with  the  allowance  of 
an  injunction  limited  accordingly  plaintiff 
will  receive  the  full  protection  to  which  it 
is  entitled  under  the  Constitution  of  the- 
United  States.  The  applicable  rule  is  that 
laid  down  in  Ratterman  v.  Western  Unioo 
TeU  Co.,  127  U.  S.  411,  8  Sup.  Ct  1127,  32  L. 
Ed.  229,  where,  in  response  to  a  question 
whether  a  single  tax,  assessed  by  a  stat^ 
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upon  *the  receipts  of  a  telegraph  company  de- 
rived partly  from  Interstate  commerce  and 
partly  from  commerce  within  the  state,  but 
returned  and  assessed  in  gross  and  .without 
separation  or  apportionment,  was  wholly  in- 
valid or  invalid  only  in  proportion  and  to 
the  extent  that  the  receipts  were  derived 
from  interstate  commerce,  this  court  unan- 
imously answered  that  so  far  as  levied  upon 
receipts  derived  from  interstate  commerce 
the  tax  was  void,  but  so  far  as  levied  upon 
receipts  from  commerce  wholly  within  the 
state  it  was  valid.  This  case  has  been  cited 
repeatedly  with  approval  and  its  principle 
accepted.  W.  U.  Telegraph  Co.  v.  Alabama, 
132  U.  S.  472,  476,  477.  10  Sup.  Ct.  161,  33 
L.  Ed.  409;  Lehigh  Valley  R.  R.  ▼.  Pennsyl- 
vania, 145  U.  S.  192,  200,  201,  12  Sup.  Ct. 
806,  36  L.  Ed.  672;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  697.  14  Sup.  Ct. 
1094,  38  L.  Ed.  871;  Western  Union  Tel.  Co. 
V.  Kansas,  216  U.  S.  1,  81,  30  Sup.  Ct  190, 
54  L.  Ed.  355. 

[2]  But  with  the  license  tax  it  is  otherwise. 
If  the  statute  is  inseparable,  then  both  by 
its  terms  and  by  its  legal  operation  and  ef- 
fect this  tax  is  imposed  generally  upon  the 
entire  business  conducted,  including  inter- 
state commerce  as  well  as  domestic;  and  the 
tax  is  void  under  the  authority  of  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  647,  8  Sup. 
Ct.  1380,  32  Ll  Ed.  311,  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  58,  69,  11  Sup.  Ct.  851, 
35  L.  Ed.  649,  Williams  v.  Talladega,  226  U. 
S.  404,  419,  33  Sup.  Ct  116,  57  L.  Ed.  275, 
and  other  cases  of  that  character. 

Upon  the  question  of  severability,  we  are 
constrained  to  concur  in  the  view  adopted 
by  the  District  Court;  and  this  notwithstand- 
ing our  hesitation,  in  advance  of  a  declara- 
tion by  the  court  of  last  resort  of  the  state, 
to  adopt  a  construction  bringing  the  law  into 
conflict  with  the  federal  Constitution.  Ohio 
Tax  Cases,  232  U.  S.  576,  591,  34  Sup.  Ct 
372,  58  L.  Ed.  737;  St.  Louis  Southwestern 
Ry.  V.  Arkansas,  235  U.  S.  350,  369,  370,  35 
Sup.  Ct  99,  59  L.  Ed.  265.  The  act  in  its 
second  section,  requires  every  distributor  of 
gasoline  to  pay  an  annual  license  tax  of  $50 
for  each  distributing  station  or  place  of 
business  or  agency,  requires  it  to  be  paid  in 
advance,  and  renders  it  unlawful  to  carry 
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on  the  business  without  having  paid  it  ♦Sec^ 
tion  8  declares  that  any  person  who  shall 
engage  or  continue  in  the  business  of  selling 
gasoline  without  a  license  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, be  punished  by  fine  or  imprisonment, 
or  both.  The  subject  taxed  is  not  in  its  na- 
ture divisible,  as  in  the  case  of  the  excise 
tax.  The  imposition  falls  upon  the  entire 
business  indiscriminately;  and  so  does  the 
prohibition  against  the  further  conduct  of 
business  without  making  the  payment  By  ac- 
cepted canons  of  construction,  the  provisions 
of  the  act  in  respect  of  this  tax  are  not  ca- 


pable of  separation  so  as  to  confine  tbem  to 
domestic  trade,  leaving  Interstate  commerce 
exempt.  United  States  v.  Reese,  92  U.  S. 
214,  221,  23  L.  Ed.  563;  Trade-Mark  Cases, 
100  U.  S.  82,  99,  25  L.  Ed.  550;  Poindexter  v. 
Greenhow,  114  U.  S.  270,  304,  305,  5  Sup.  Ct 
903,  962,  29  L.  Ed.  185;  Pollock  y.  Farmers' 
Loan  &  Trust  Co.,  158  U.  S.  601,  636,  15  Sup. 
Ct  912,  39  L.  Ed.  1108. 

No  doubt  the  state  might  Impose  a  license 
tax  upon  the  distribution  and  sale  of  gaso- 
line in  domestic  commerce  if  it  did  not  make 
its  payment  a  condition  of  carrying  on  inter- 
state or  foreign  commerce.  But  the  state  has 
not  done  this  by  any  act  of  legislation.  Its 
executive  and  administrative  officials  have 
disavowed  a  purpose  to  exact  payment  of 
the  license  tax  for  the  privilege  of  carrying 
on  interstate  commerce.  But  the  difficulty  Is 
that  since  plaintiff,  so  far  as  appears,  nec- 
essarily conducts  Its  Interstate  and  domes- 
tic commerce  in  gasoline  indiscriminately  at 
the  same  stations  and  by  the  same  agendes* 
the  license  tax  cannot  be  enforced  at  all 
without  interfering  with  interstate  commerce 
unless  it  be  enforced  otherwise  than  as  pre- 
scribed by  the  statute — that  is  to  say,  with- 
out authority  of  law.  Hence  it  cannot  be  en- 
forced at  all. 

[3, 4]  With  the  excise  tax  as  imposed  upon 
the  use  of  gasoline  by  plaintiff  at  its  distrib- 
uting stations,  in  the  operation  of  Its  auto- 
mobile tank  wagons  and  otherwise,  we  have 
no  difficulty.    Manifestly  gasoline  thus  used 
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has  passed  ^beyond  interstate  commerce,  and 
the  tax  can  be  imposed  upon  its  use,  as  .well 
as  upon  the  sale  of  the  same  commodity  in 
domestic  trade,  without  infringing  plaintiff's 
commercial  rights  under  the  federal  Consti- 
tution. Section  1,  art.  8,  of  the  state  Con- 
stitution, invoked  by  plaintiff,  reads : 

"Taxes  levied  upon  tangible  property  shall  be 
in  proportion  to  the  value  thereof,  and  taxes 
shall  be  equal  and  uniform  upon  subjects  of 
taxation  of  the  same  class." 

Clearly  the  first  part  of  this  refers  to  prop- 
erty taxation.  The  tax  imposed  by  the  act 
under  consideration  upon  the  "sale  or  use  of 
all  gasoline  sold  or  used  in  this  state"  is  not 
property  taxation,  but  in  effect  as  in  name, 
an  excise  tax.  We  see  no  reason  to  doubt 
the  power  of  the  state  to  select  this  commodi- 
ty, as  distinguished  from  others,  in  order  to 
impose  an  excise  tax  upon  its  sale  and  use; 
and  since  the  tax  operates  impartially  upon 
all,  and  with  territorial  uniformity  through- 
out the  state,  we  deem  it  "equal  and  uniform 
upon  subjects  of  taxation  of  the  same  dass," 
within  the  meaning  of  section  1  of  article  & 

[6]  There  is  no  substance  in  the  objection 
that  the  excise  tax,  as  applied  to  domestic 
sales  and  domestic  use  of  gasoline,  infringes 
plaintifTs  rights  under  the  due  process  and 
equal  protection  clauses  of  the  EV>urte»itli 
Amendment.  The  contention  that  It  inter- 
feres with  interstate  conunerce  because  tbm 


1920) 


IN  BB  HUSSBIN  LUTFI  BBY 

(41  Sll9.0t.) 


609 


gasoline  Is  the  product  of  other  states  al- 
ready has  been  disposed  of. 

The  decree  under  review  should  be  reyers- 
ed,  and  the  cause  remanded,  with  directions 
to  grant  a  decree  enjoining  the  enforcement 
as  against  plaintiff  of  the  license  tax  without 
qualification,  and  of  the  excise  tax  ui)on  the 
sale  or  use  of  gasoline  only  with  respect  to 
sales  of  gasoline  brought  from  without  the 
state  into  the  state  of  New  Mexico,  and  there 
sold  and  delivered  to  customers  in  the  orig- 
inal packages,  whether  tank  cars,  barrels,  or 
other  packages,  and  in  the  same  form  and  con- 
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dltlon  as  when  •received  by  plaintiff  in  that 
state,  but  without  prejudice  to  the  right  of  the 
state,  through  appellants  or  other  ofiicers,  to 
enforce  collection  of  the  excise  tax  with  re- 
spect to  sales  of  gasoline  from  broken  pack- 
ages in  quantities  to  suit  purchasers,  notwith- 
standing such  gasoline  may  have  been  brought 
into  the  state  in  interstate  commerce,  and  with 
respect  to  any  and  all  gasoline  used  by  plain- 
tiff at  its  distributing  stations  or  elsewhere 
In  the  state  in  the  operation  of  its  automo- 
bile tank  wagons  or  otherwise,  and  with- 
out prejudice  to  the  right  of  the  state, 
through  appellants  or  other  officers,  to  re- 
quire plaintiff  to  render  detailed  statements 
of  all  gasoline  received,  sold,  or  used  by  it, 
whether  in  interstate  commerce  or  not,  to  the 
end  that  the  state  may  the  more  readily  en- 
force said  excise  tax  to  the  extent  that  it 
has  lawful  power  to  enforce  it  as  above 
stated. 

Decree  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
this  opinion* 


QM  u.  8.  OB) 

In  re  HUSSEIN  LUTFI  BCY. 

(Submitted  February  28,  1021.   Decided 
June  6^  1021.) 

I.  Prohibition  «s»4  —  Not  matter  of  rigbt  In 
admiralty  If  Jurisdiction  Is  debatable. 

Even  in  admiralty  a  writ  of  prohibition  is- 
sues as  a  matter  of  right  only  where  the  ab- 
sence of  jurisdiction  is  plain,  and  where  the 
jurisdiction  is  debatable  the  granting  or  refusal 
of  the  writ  is  discretionary. 


2.  Mandamas  ^=:>I0  —  Prohibition  «=»I0(2) 
^Want  of  Jurisdiction  over  merchant  vessel 
of  foreign  sovereign  held  not  so  dear  as  to 
anthorize  prohibition  and  mandamus. 

The  question  whether  court  of  admiralty 
has  jurisdiction  over  a  vessel  seized  on  its  pro- 
cess which  was  owned  by  a  foreign  sovereign, 
but  used  by  him  as  merchant  vessel  for  ordi- 
nary commercial  trading,  and  whether  the  fact 
that  the  sovereign  owning  vessel  had  severed 
diplomatic  relations  with  the  United  States  af- 
fected the  jurisdiction,  are  debatable  questions 
so  that  writs  of  prohibition  and  mandamus  will 
not  be  issued  to  prevent  the  district  court  from 
exercising  jurisdiction  over  such  vessel. 


Original  motion  by  Huflseln  Lutfl  Bey» 
master  of  the  Gul  DJemal,  for  leave  to  file 
a  petition  for  writ  of  prohibition  and  writ  of 
mandamus.    Leave  to  file  denied. 

See,  also,  254  U.  S.  010,  41  Sup.  Ot  217, 
66  L.  Ed.  — 

Messrs.  William  A.  Purrington,  John  M. 
Woolsey,  and  Frank  J.  McCk>nnell,  all  of 
New  York  City,  for  petitioner. 
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•Mr.  Justice  VAN  DBVANTER  delivered 

the  opinion  of  the  Court 

This  is  a  motion  for  leave  to  file  a  peti- 
tion for  a  writ  of  prohibition  and  a  writ 
of  mandamus.  The  circumstances  leading 
up  to  the  motion  can  be  shortly  stated.  The 
Steamship  Gul  DJemal,  now  in  the  port  of 
New  York,  was  arrested  and  is  being  held 
under  process  issued  against  her  in  several 
suits  in  admiralty  in  the  District  Court  for 
that  district  She  is  a  merchant  ship  and 
came  from  Constantinople  to  New  York  vat* 
der  a  time  charter  party,  for  a  purely  com- 
mercial purpose,  shortly  before  the  suits 
were  brought  The  daims  sought  to  be  en- 
forced in  them  amount  to  $80,586  and  are 
for  wharfage,  fuel,  supplies,  and  other  nec- 
essaries furnished  to  the  ship  at  Gibraltar  in 
the  course  of  her  voyage  and  at  New  York 
after  her  arrival.  Her  master,  Hussein  Lutfl 
Bey,  appearing  specially  in  the  suits,  ap- 
plied to  have  her  released  from  arrest,  and 
in  support  of  his  application  alleged  that 
she  was  owned,  manned  and  operated  by  the 
Turkish  or  Ottoman  government,  that  she 
therefore  was  not  subject  to  the  court's  pro- 
cess, and  that  he,  as  the  representative  and 
agent  of  that  government  was  her  true  and 
lawful  bailee  and  as  such  entitled  to  her 
immediate  possession.  The  court  declined 
to  order  her  release,  and  in  the  petition  now 
proffered  the  master  seeks  a  writ  of  prc^- 
bition  forbidding  further  proceedings  in  the 
suits  and  a  writ  of  mandamus  commanding 
that  the  order  denying  his  application  be 
vacated  and  another  entered  releasing  the 
ship.  The  questions  involved  are,  first 
whether  the  ship  of  a  foreign  government 
which  it  uses  and  operates  as  a  merchant 
vessel  is,  when  within  the  waters  of  the 
United  States,  immune  from  process  in  suits 
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such  as  have  *been  described ;  and,  secondly, 
whether  such  immunity  piK)perly  can  be 
claimed  In  respect  of  the  ship  of  a  govern- 
ment which  has  severed  and  not  resumed 
diplomatic  relations  with  the  United  States. 
Both  questions  are  important  and  also  new. 
l^eir  proper  solution  is  not  plain  but  de- 
batable. This  is  frankly  recognized  in  the 
brief  supporting  the  motion. 

[1]  Even  in  admiralty  cases  a  writ  of 
prohibition  goes  as  a  matter  of  right  onlj 
where  the  absence  of  Jurisdiction  is  plain. 
Where  the  jurisdiction  is  debatable  the 
granting  or  refusal  of  the  writ  is  discre- 
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tionary.    In  re  Mulr,  254  U.  8.  622,  41  Supt.  f  act  as  contradistingiiished  from  a  priyate  or  nu- 


Ct  186,  06  L.  Ed.  — ^. 

[2]  It  is  not  plain  tbat  there  la  an  absence 
of  jurisdiction  here,  for  the  question  is  an 
<^;>en  one  and  of  uncertain  solution.  On  ap- 
plication to  the  State  Department,  it  declined 
to  ask  the  Attorney  Goieral  to  present  to 
the  District  Court  a  suggestion  avowing  that 
the  ship  belonged  to  the  Turkish  or  Ottoman 
government  and  was  immune  from  seizure. 
We  regard  the  situation  as  one  in  which  to 
refuse  the  writ  would  be  a  proper  exercise 
of  discretion.  There  are  stronger  reasons 
against  granting  a  writ  of  mandamusL 

Leave  to  file  petition  denied. 


(2M  u.  8.  «W) 
HARRIS  V. 


DISTRICT  OF  COLUMBIA. 


(Argued  January  24,  1919.    Decided  June  6^ 

1921.) 

No.  18. 

1.  Muslolpal  eorporatlons  «s»728— Not  liable 
for  manoer  of  exeroislsg  disoretlooary  pow- 
ers of  psblio  oharaoter. 

When  acting  in  good  faith,  municipal  cor- 
porations are  not  liable  for  the  maimer  in  which 
they  exercise  discretionary  powers  of  a  public 
or  legislative  character. 

2.  MuDioipal  eorporatlons  «s>733(l)«8weeplng 
streets  Is  exercise  of  discretionary  power  to 
protect  psbllc  health  aod  comfort. 

When  sweeping  the  streets,  a  municipality 
is  exercising  its  discretionary  powers  to  pro- 
tect the  public  health  and  comfort,  and  not 
performing  a  special  corporate  or  municipal 
duty  to  keep  them  in  repair,  and  therefore  it 
is  not  liable  for  the  negligent  acts  of  its  em- 
ployees engaged  in  sweeping  the  streets. 

Mr.  Justice  Holmes,  Mr.  Justice  Brandeis, 
and  Bfr.  Justice  Clarke  dissenting. 

On  a  Oertificate  from  the  Court  of  Appeals 
of  the  District  of  Columbia. 

Action  by  Adelbert  Harris,  by  his  next 
friend,  Albert  Harris,  against  the  District  of 
Columbia.  On  a  question  certifled  from  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia.   Question  answered  in  the  affirmativeu 

^Messrs.  Roesa  F.  Downing  and  George  A. 
Berry,  both  of  Washington,  D.  &»  for 
plaintifT. 

Messrs.  7.  H.  Stephens  and  Robert  U  Wil- 
liams, both  of  Washington,  D.  C,  for  the 
District  of  Columbia. 

Mr.  Justice  McRElYNOLDS  delivered  the 
opinion  of  the  Court 

The  Court  of  Appeals,  District  of  Colum- 
Ma«  has  certifled  the  following  question  (Ju- 
dicial Code,  S  251  [Comp.  St  i  1228]): 

*ls  the  sprinkling  of  the  streets  to  keep  down 
dost  for  the  purpose  of  the  comfort  and  health 


nicipal  act,  which  exempts  the  District  of  Co- 
lumbia from  liability  for  the  injuries  caused 
by  one  of  its  employees  engaged  therein  7* 


^In  order  to  prepare  the  streets  of  Washing* 
ton  for  sweeping,  it  was  the  practice  to 
sprinkle  them  from  portable  tanks.  While 
filling  one  of  these  tanks  through  a  hose 
connected  to  a  water  plug,  a  corporate  em* 
ployee  negligently  dropped  the  plug  cover 
and  injured  Adelbert  Harris,  a  young  child. 
He  brought  suit  against  the  District  of 
Columbia  for  damages. 

[1]  It  is  established  doctrine  that  when 
acting  in  good  faith  municipal  corporations 
are  not  liable  for  the  manner  in  which  they 
exercise  discretionary  powers  of  a  public  or 
legislative  character.  A  different  rule  gen- 
erally prevails  as  to  their  private  or  corpo- 
rate powers.  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  §  1626  et  seq.,  and  cases  dted. 

[2]  Application  of  these  general  principles 
to  the  facts  of  particular  cases  has  occasioned 
much  difllculty.  The  circumstances  being 
stated,  it  is  not  always  easy  to  determine 
what  power  a  municipal  corporation  is  ex- 
ercising. But,  nothing  else  appearing,  we  are 
of  opinion  that,  when  sweeping  the  streets, 
a  municipality  is  exercising  its  discretionary 
powers  to  protect  public  health  and  comfort 
and  is  not  performing  a  special  corporate  or 
municipal  duty  to  keep  them  In  repair.  This 
conclusion,  we  think,  accords  with  common 
observation,  harmonises  with  what  has  been 
declared  heretofore  concerning  liability  of 
the  District  of  Columbia  for  torts,  and  is 
sui^orted  by  well-considered  cases.  Weig^- 
man  v.  Corporation  of  Washington  (1861)  1 
Black,  89,  17  U  Ed.  62;  Barnes  v.  District 
of  Columbia  (187(9  91  U.  S.  640,  661,  23  Ll  Ed. 
440 ;  District  of  Columbia  v.  Woodbury  (1890) 
136  U.  S.  460,  10  Sup.  Ct  990,  34  U  Ed.  472; 
Love  V.  City  of  Atianta«  96  Ga.  129,  22  S.  K 
29,  61  Am.  St  Rep.  64;  Conelly  v.  Nashville^ 
100  Tenn,  262,  46  S.  W.  666 ;  Haley  v.  City  of 
Boston,  191  Mass.  291,  77  N.  B.  888,  6  L.  R.  A. 
(N.  S.)  1006;  Bruhnke  v.  La  Crosse,  166  Wis. 
486,  144  N.  W.  1100,  60  L.  R.  A.  (N.  8.)  1147. 

In  Welghtman  v.  Corporation  of  Washing- 
ton, supra,  the  coriK>ration  was  held  liablo 
for  injuries  resulting  from  an  insecure  bridge 
placed  b7  the  diarter  under  its  exduaiv* 
control    and     management    Among     other 
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things,  throui^  ^Mr.  Justice  difldrd,  tills 
was  said: 


i(i 


'Municipal  corporations  undoubtedly  are  In- 
vested with  certain  powers,  which,  from  their 
nature,  are  discretionary,  such  as  the  power  to 
adopt  regulations  or  by-laws  for  the  manago- 
ment  of  their  own  affairs,  or  for  the  preserra- 
tion  of  the  public  health,  or  to  pass  ordinanesa 
prescribing  and  regulating  the  duties  of  police- 
men and  firemen,  and  for  many  other  nsefid 
and    important    objects   within   the    scope    ef 


ef  the  general  public,  a  public  or  goyemmental    their  charters.    Such  powers  are  generally 


ForoOMr 
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carded  as  dlteretionar7»  becanae,  In  their  na- 
ture, they  are  legialatiTe;  and  although  it  Is 
the  dutj  of  such  oorporations  to  carry  ont  the 
powers  so  granted  and  make  Uiem  beneficial, 
■till  it  has  never  been  held  that  an  action  on 
the  caae  would  lie  against  the  corporation,  at 
the  suit  of  an  individnal,  for  the  failure  on 
their  part  to  perform  such  a  duty.  •  •  • 
Whether  the  action  in  this  case  is  maintain- 
able against  the  defendants  or  not,  depends  up- 
on the  terms  and  conditions  of  their  charter,  as 
is  obvious  from  the  views  already  adyanced." 


6U 


Barnes  t.  District  of  Oolmnbla,  sapra,  pie> 
sented  a  case  of  injury  arising  fromi  a  de- 
f^Bctive  street.  The  District  was  held  liable 
and,  for  the  court  Bfr.  Justice  Hunt  said, 
oonoeming  the  point  presently  important: 

"Some  cases  hold  that  the  adoption  of  a  plan 
of  such  a  work  is  a  judicial  act;  and,  if  in- 
jury arises  from  the  mere  execution  of  that 
plan,  no  liability  exists.  CniHd  ▼.  City  of  Bos- 
ton, 4  Allen,  41;  Thayer  t.  Boston,  19  Pick. 
511.  Other  cases  hold  that  for  its  negligent 
execution  of  a  plan  good  in  itself,  or  for  mere 
negligence  in  the  care  of  its  streets  or  other 
works,  a  municipal  oozporation  cannot  be  charg- 
ed. City  of  Detroit  ▼.  Bladcely,  21  Mich.  84, 
is  of  the  latter  dass,  where  it  was  held  that 
the  dty  was  not  liable  for  an  injury  arising 
from  its  neglect  to  keep  its  sidewalks  In  re- 
pair. 

'*The  authorities  establishing  the  contrary 
doctrine  that  a  city  is  responsible  for  its  mere 
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negligence,  are  so  ^numerous  and  so  well  con- 
sidered, that  the  law  must  be  deemed  to  be  set- 
tled in  accordance  with  them"  (citing  many 
cases). 

District  of  Ck>liimbla  ▼.  Woodbury,  supra. 
Woodbury  claimed  damages  for  injuries  re- 
sulting from  a  sidewalk,  negligently  per- 
mitted to  remain  out  of  repair.  Held,  that  the 
principle  of  Barnes  y.  District  of  Columbia 
applies,  notwithstanding  the  form  of  the 
District  govemment  had  been  changed. 

In  Both  T.  District  of  Columbia,  16  App. 
o.  C.  823,  Brown  y.  District  of  Columbia,  29 
App.  D.  a  273,  25  L.  B.  A.  (N.  S.)  96,  District 
of  Columbia  y.  Tyrrell,  41  App.  D.  C.  463,  and 
Coates  y.  District  of  Columbia,  42  App.  D.  C. 
194,  freedom  of  the  District  of  Columbia 
from  liability  on  account  eft  matters  within 
its  goyemmental  powers  is  recognized. 

Workman  y.  New  York  City,  179  U.  S.  56% 
21  Sup.  Ot.  212,  45  L.  Dd.  314,  is  not  api^- 
cable.  Th«  proceeding  being  in  admiralty, 
rights  and  liabilities  of  the  parties  depended 
upon  the  maritime  code  and  not  upon  local 
laws  of  New  Tork.  Here  common-law  prin- 
ciples apply.  See  Southern  Pacific  Co.  y. 
Jensen,  244  U.  &  205,  37  Sup.  Ct  524,  61  L. 
Ed.  1086,  U  B.  A.  1918C,  451,  Ann.  Caa 
1917B,  900. 

The  certified  oaestion  must  be  answered 
in  the  alBrmatlye. 

Mr.  Justice  HOLMES,  Mr.  Justice  BBAN- 
DEIS,  and  Mr.  Justice  CLABKE  dissent 


SEABOARD  AIR  LINE  RY.  V.  UNITED 

STATES. 

(Argued  March  16,  1020.  Bestored  to  the 
Docket  for  Beargument  Noy.  15,  1920.  Be- 
argued  April  12, 1921.   Decided  June  6, 1921.) 

No.  62. 


United  States  «s»i  I  l—Prevlslon  against  trans- 
fer of  claims  dees  net  apply  to  transfer  Wf 
nemer  of  railway  oompanies. 

The  proyision  of  Bey.  St  i  8477  (Comp. 
St  i  6883),  that  transfers  of  a  cUim  against 
the  United  States  shall  he  yold,  unless  made 
with  prescribed  formalities  after  the  allowance 
of  the  daim  and  the  issuance  of  a  warrant  does 
not  prevent  the  allowance  of  a  daim  originally 
payable  to  a  railroad  company  the  right  to 
which  had  vested  in  another  corporation  formed 
by  the  merger  of  that  company  and  another  un- 
der the  provisions  of  Civ.  Code  Ga.  1895^  | 
2178,  and  Gen.  St  Fla.  1906,  {  2812,  since 
Congress  intended  merely  to  prevent  eyQs  re- 
sulting from  trafficking  in  claims,  and  not  to 
discourage  or  hinder  the  proper  merger  of  cor- 
porations as  authorized  by  the  states. 

Appeal  from  the  Court  of  Claims. 

Suit  in  the  Court  of  Claims  by  the  Sea- 
board Air  Line  Bailway  against  the  United 
States  to  recover  balances  for  transportation 
services  originally  payable  to  the  Florida 
Central  &  Peninsular  Bailroad  Company. 
From  a  judgment  dismissing  the  petition  (58 
Ct  CI.  107),  claimant  ai^eals.  Beversed 
and  remanded,  with  directions. 

Mr.  Benjamin  Carter,  of  Washington,  D. 
C,  for  appellant. 

Mr.  Frank  Davis,  Jr.*  of  Cc^umbus,  Ohio, 
for  appellee. 

Mr.  Justice  McBOYNOUDS  delivered  the 
opinion  of  the  Court 

Appellant  sued  in  the  Court  of  Claims  to 
recover  balances  for  transportation  services 
originally  payable  to  the  Florida  Central  ft 
Peninsular  Bailroad  Company,  to  whose 
rights  it  had  succeeded  through  merger  or 
consolidation.  Holding  that  because  of  seo- 
tton  8477  B.  S.  (9  Stat  41,  and  10  Stat  170 
[Comp.  St  i  6383])  appellant  could  not  main- 
tain  the  action,  that  court  ^ywi^^ff^  its  pe. 
tition. 


•Section  3477: 

"All  transfers  and  assignments  made  of  any 
daim  upon  the  United  States,  or  of  any  part  or 
share  thereof,  or  interest  therein,  whether  ab- 
solute or  conditional,  and  whatever  may  be  the 
consideration  therefor,  and  all  powers  of  attor- 
ney, orders,  or  other  authorities  for  receiving 
payment  of  any  such  daim,  or  of  any  part  or 
share  thereof,  shall  be  absolutely  null  and  void, 
unless  they  are  freely  made  and  executed  in 
the  presence  of  at  least  two  attesting  witness- 
es, after  the  allowance  of  such  a  daim,  the  as- 
certainment of  the  amount  due,  and  the  <MiH«g 
of  a  warrant  for  the  payment  thereof.    •    •    •  •* 
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The  Seaboard  Air  Line  Railway  was  orig- 
inally chartered  under  the  laws  of  Vir^ 
ginia;  by  authorized  union  with  others,  it 
became  a  consolidated  corporation  under  the 
laws  of  Virginia,  North  Carolina,  South  Car- 
olina, Georgia,  and  Alabama;  and  in  lOa*) 
under  ''articles  of  agreement  of  merger  and 
consolidation"  and  the  statutes  of  Georgia 
and  Florida  (section  2173.  CivU  Code  Oa. 
1895;  section  2812,  Gen.  Stot  Fla.),  the  Flor- 
ida Central  &  Peninsular  Railroad,  a  Flor- 
ida corporation,  was  united  with  It.  As 
agreed  and  provided  by  the  laws  of  the  two 
states,  the  rights,  privileges,  franchises,  and 
all  property,  real,  personal,  and  mixed,  and 
all  debts  on  every  account,  as  well  as  stock 
subscriptions  and  other  things  in  action  be- 
longing to  each  of  the  constituents,  were 
transferred  to  and  vested  in  the  consolidated 
corporation  without  further  act  or  deed,  *'as 
efTeotually  as  they  were  in  the  former  com- 
panies.*' 

Section  3477  has  been  before  this  court 
nftiny  times  for  construction  and  application. 
United  States  v.  Gillis,  95  U.  S.  407,  24  L.  Ed. 
603;  Erwin  v.  United  States,  97  U.  S.  892, 
24  L.  Ed.  1006;  Spofford  y.  Kirk,  97  U.  S. 
484,  24  K  Ed.  1032;  Goodman  v.  Kiblack, 
102  U.  S.  666, 26  U  Ed.  229 ;  St.  Paul,  etc.,  R. 
R.  V.  United  States,  112  U.  S.  733,  5  Sup.  Ct, 
3G6,  28  L.  Ed.  861;  Bailey  v.  United  States, 
109  U.  S.  432,  3  Sup.  Ct  272.  27  L.  Ed.  988; 
Butler  ▼.  Corel  ey,  146  U.  S.  303,  13  Sup.  Ct. 
84,  36  L.  Ed.  981;  Hager  v.  Swayne,  149  U. 
S.  242,  13  Sup.  Ct  841,  87  L.  Ed.  719 ;  Ball 
V.  Halsell,  161  U.  S.  72,  16  Sup.  Ct  664,  40 
L,.  Ed.  622 ;  Price  t.  Forrest,  173  U.  S.  410, 
19  Sup.  a.  434,  43  L.  Ed.  749. 
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*In  E2rwin  v.  United  States,  Goodman  v. 
Niblack,  and  Price  v.  Forrest,  certain  excep- 
tions to  the  general  language  of  the  section 
were  recognized  because  not  within  the  evil 
at  which  the  statute  aimed.  It  was  intended 
to  prevent  frauds  upon  the  Treasury,  and 
the  mischiefs  designed  to  be  remedied  "are 
mainly  two:  First  the  danger  that  the  rights 
of  the  government  might  be  embarrassed  by 
having  to  deal  with  several  persons  Instead 
of  one  and  by  the  introduction  of  a  party  who 
was  a  stranger  to  the  original  transaction. 
Second,  that  by  a  transfer  of  such  a  claim 
against  the  government  to  one  or  more  per- 
sons not  originally  interested  in  it,  the  way 
might  be  conveniently  opened  to  such  im- 
proper influences  in  prosecuting  the  claim 
before  the  departments,  the  courts,  or  the 
Congress,  as  desperate  cases,  when  the  re- 
ward is  contingent  on  success,  so  often  sug- 
gest" 

We  cannot  believe  that  Congress  intended 
to  discourage,  hinder  or  obstruct  the  orderly 
merger  or  consolidation  of  corporations  as 
the  various  states  might  authorize  for  the 
public  interest  There  is  no  probability  that 
the  United  States  could  suffer  injury  in  re- 


spect of  outstanding  claims  from  sudi  union 
of  interests  and  certainly  the  result  wonld 
not  be  more  deleterious  than  would  follow 
their  passing  to  heirs,  devisees,  assignees  in 
j  bankruptcy,     or    receivers,     all    of    which 
changes  of  ownership   have  been   declared 
,  without  the  ambit  of  the  statute.    The  same 
^  principle  which  required  the  exceptions  here- 
tofore approved  applies  here. 

The  Judgment  of  the  court  below  Is  revers- 
ed and  the  cause  remanded  with  direction  to 
afford  reasonable  opportunity  to  both  sides 
for  taking  any  additional  proof  rendered  nec- 
essary by  the  withdrawal  by  the  United 
States  of  a  stipulation  upon  which  reliance 
had  been  placed,  and  for  further  proceedings 
in  conformity  with  this  opinion. 


(256  U.  8.«14) 

TEXAS  CO.  V.  HOGARTH  SHIPPING 
CORPORATION,  Limited. 

(Argued  Jan.  26   and  27,  1921.    Decided 
June  6,   1921.) 

No.  555. 

1.  Shipping  ^=>39— Voyage  charter  party  ke- 
coines  charter  party  for  particular  vessel 
after   designation   and   acceptance. 

A  charter  party  for  a  particular  Toyage,'in 
which  the  name  of  the  ship  was  not  giTen,  be- 
came, after  the  designation  of  the  ship  by  the 
owner  and  its  acceptance  by  the  charterer,  an 
ordinary  charter  party  for  the  voyage  by  the 
designated  ship,  and  the  owner  was  not  obliged 
to  furnish  nor  the  charterer  to  accept  another 
ship,  in  the  absence  of  any  proYlsion  for  sab- 
stitution,  after  the  designated  ship  was  requisi- 
tioned by  its  goyemment. 

2.  Shipping  ^=>58( 2) —Evidence  held  ■•!  tt 
show  owner  connived  at  requlsltlca  o|  char- 
tered vessel  by  government. 

On  a  libel  to  recover  damages  for  breach 
of  a  voyage  charter  party,  evidence  held  not 
to  sustain  the  charterer's  contention  that  the 
owner  connived  at  or  consented  to  the  requisi- 
tion of  the  chartered  vessel  by  its  government 
before  the  time  for  commencing  the  voyage. 

3.  Shipping  ^=s>5l-*Telegraphlo  notifleation  of 
requisition  of  chartered  vessel  held  suflicleat 
against  attack  by  charterer. 

Where  it  was  the  custom  for  a  foreign  gov- 
emment  to  requisition  vessels  for  war  purpos- 
es by  telegraphic  notification  to  the  owner  con- 
firmed by  letter,  but  possession  was  taken  oa 
the  telegraphic  notice,  a  telegram,  notifying 
owner  of  a  chartered  vessel  of  its  requisition. 
in  which  he  acquiesced,  is  a  sufficient  requis- 
tion,  although  the  customary  confirmatory  let- 
ter was  not  sent,  as  against  the  charterer  for  a 
voyage  which  the  requisition  prevented  her 
from  making. 


4.  Appeal  and  error  ^s>l036(6)— Aalcas 
curia  Intervention  by  foreign  ambassador 
harmless,  If  It  did  not  affect  decree. 

Error  of  the  district  court  in  permitting  a 
foreign   ambassador   to   intervene    as    amicus 
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caris  to  show  that  tbe  requisitioii  of  the  char- 
tered vessel  was  a  goTernmental  act  was  not 
prejudicial  to  charterer,  where  the  interrention 
and  certificate  of  the  ambassador  were  not 
considered,  but  the  decree  for  the  owner  was 
rested    on    eyidence    otherwise   presented. 

6.  Shipping    ^==>5 1— Govern mmital    reqnitlltlon 
of  ship  ohartered  for  partlottlar  voyage  ex- 
euses  performance  of  charter  party. 
The  performance  of  the  charter  party  for 
a  particular  voyage  by  a  desigrnated  ship  is, 
in  the  absence   of  an   express  condition,   im- 
pliedly conditioned  on  the  ship  remaining  avail- 
able for  the  voyage,  so  that  the  owner  is  ex- 
cused from  performing,  where  the  vessel  was 
requisitioned   by  its   home  government  before 
the  time  for  the  voyage,  and  held  by  the  gov- 
ernment until   long  after  the   charter  period, 
even  though  the  charter  contained  no  "restraint 
of  princes"  clause. 

6.  Shipping  ^=»5 1— Requisition  of  foreign  ves- 
sel by  her  government  excuses  performanca 
of  charter  party  made  In  United  States. 
The  fact  that  the  charter  party  for  a  voy- 
age by  the  foreign  vessel  was  made  in  this 
country  does  not  make   the  owner  liable  for 
nonperformance  of  the  charter  after  the  vessel 
was  requisitioned  by  her  own  government  while 
in  her  home  waters. 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit. 

Suit  In  admiralty  by  the  Texas  Company 
against  the  Hogarth  Shipping  Corporation, 
Limited,  to  recover  damages  for  an  alleged 
breach  of  charter  party.  A  decree  for  the 
respondent  (265  Fed.  375)  was  affirmed  by 
the  Circuit  Court  of  Appeals  (267  Fed.  1023), 
and  libelant  brings  certiorari.    Affirmed. 

•Mr.  John  W.  Griffin,  of  New  York  City, 
for  petitioner. 
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*Mr.  John  M.  Woolsey,  of  New  York  City, 
for  respondent 

Mr.  Justice  VAN  DEVANTBR  deUvered 
the  opinion  of  the  Court. 

This  Is  a  suit  In  admiralty  to  recover  dam- 
ages for  an  alleged  breach  of  a  voyage  char- 
ter party  entered  Into  In  New  York,  February 
6, 1915,  between  a  British  corporation,  which 
owned  the  Baron  Ogilvy  and  other  freight 
ships,  and  a  Texas  corporation,  which  was  en- 
gaged In  shipping  and  marketing  petroleum 
products.  The  charter  party  did  not  name  a 
particular  ship  as  the  subject  of  the  hiring, 
but  required  that  one  of  a  certain  type  be 
designated  from  among  the  ships  of  the 
British  company,  on  or  befmre  March  15.  In 
due  time  that  company  named  the  Baron 
Ogflvy,  and  tha  Texas  Company  assented. 
The  intended  voyage  was  from  a  port  In 
Texas  to  another  in  South  Africa  with  a  full 
cargo  of  refined  petroleum  In  cases.  The  ship 
was  to  be  tendered  at  the  Initial  port  ready 
to  load  betweoi  April  15  and  May  15,  1915, 

•eae 
and  in  case  of  ^default  the  Texas  Company 


was  given  the  option  of  canceling  or  main- 
taining the  charter  party.  If  the  vessel  was 
then  at  that  port,  the  option  was  to  be  exer- 
cised at  once,  and  If  she  was  not  then  there, 
it  was  to  be  exercised  within  24  hours  after 
her  arrival.  There  was  no  clause  expressly 
excepting  restraints  of  princes,  etc.  AprR  10, 
1915,  the  Baron  Ogilvy,  while  in  British  wa- 
ters and  being  provisioned  for  the  intended 
voyage,  was  requisitioned  by  the  British  gov- 
ernment and  pressed  into  Its  war  service,  in 
which  she  continuously  was  retained  until 
October  20  following.  On  April  12  the  Brit- 
ish company  notified  the  Texas  Company  that 
the  vessel  had  been  requisitioned  and  there- 
fore would  not  be  available  to  carry  out  the 
charter  party.  The  Texas  Company  there- 
upon procured  another  vessel  to  make  the 
voyage  at  the  time  intended,  but  at  an  in- 
creased freight  rate,  and  subsequently 
brought  this  suit  against  the  British  company 
on  the  theory  that  the  latter  had  broken  the 
charter  party  and  was  liable  In  damages 
for  the  difference  between  the  rate  which  it 
was  to  receive  and  that  actually  paid  to  the 
other  vessel  On  the  final  hearing  the  Dis- 
trict Court  rendered  a  decree  for  the  respond- 
ent, the  principal  grounds  of  the  decision  be- 
ing (a)  that  when  in  accordance  with  the 
terms  of  the  charter  party  the  Baron  Ogilvy 
was  named  as  the  ship  to  make  the  voyage 
the  contract  became  an  ordinary  voyage  char- 
ter party  for  that  ship,  and  none  other,  and 
(b)  that  that  ship,  before  the  time  for  the  voy- 
age, was  taken  in  invitum  by  the  owner's  gov- 
ernment for  war  use  for  a  period  likely  to 
extend  beyond  the  time  for  the  intended  voy- 
age, and  that  this  dissolved  the  charter  party 
and  excused  the  owner  from  furnishing  the 
ship.  (D.  C.)  265  Fed.  375.  The  decree  was 
afllrmed  by  the  Circuit  Court  of  Appeals,  267 
Fed.  1023;  and  a  writ  of  certiorari  brings 
the  case  here.     254  U.  S.  625,  41  Sup.  Ct 

15.  65  L.  Ed. . 

[1]  We  agree  that  after  the  designation  of 

•62T 

the  Baron  Ogilvy,  ^conformably  to  a  provision 
in  the  charter  party,  every  element  of  an 
ordinary  voyage  charter  party  for  a  particu- 
lar ship  was  present  It  was  then  as  if  that 
vessel  had  been  named  at  the  outset.  And,  as 
there  was  no  provision  for  substituting  an- 
other ship,  there  was  no  obligation  on  the 
part  of  the  owner  to  furnish,  nor  on  the  part 
of  the  charterer  to  accept,  another.  NlckoU 
&  E^night  V.  Ashton,  Edbrldge  &  Co.,  [1901] 
2  K.  B.  126,  131.  The  contract  related  to  a 
particular  ship  Just  as  It  related  to  a  par* 
ticular  voyage.  Neither  could  be  changed 
without  departing  from  the  contract,  which 
could  not  be  done  without  the  consent  of  both 
parties. 

[2]  The  libelant  challenges  the  good  faith  of 
the  owner  and  seeks  by  taking  mere  fragments 
of  the  evidence  here  and  there  to  show  that 
the  owner  Invited  the  requisition,  welcomed  It 
as  promising  a  better  return  than  the  charter 
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party,  and  In  effect  Yolnntarily  turned  the 
vessel  over  to  the  goyemment.  But  the  frag* 
ments  to  which  attention  is  inyited  must  be 
read  with  the  context  and  all  the  evidence 
must  be  considered.  When  this  is  done  it  be- 
comes very  plain  that  there  is  no  basis  for  the 
challenge.  The  owner  made  the  usual  prepa- 
rations for  complying  with  the  charter  party, 
earnestly  sought  to  prevent  the  requisition- 
ing of  the  vessel,  urged  the  existence  of  the 
charter  party  aa  a  reason  for  leaving  her 
free,  and  respected  the  requisition,  when 
made,  because  no  other  course  was  reason- 
ably open.  It  may  not  be  material,  but  In 
fact  the  charter  party  gave  promiise  of  a  bet- 
ter return  and  called  for  a  service  which 
would  be  less  hasardoua.  The  vessel  was 
taken  by  the  government  for  the  use  to  which 
she  was  subjected  and  after  the  taking  the 
owner  agreed  to  furnish  certain  additional 
facilities  by  reason  of  which  a  higher  com- 
pensation was  obtained  than  otherwise  would 
have  been  allowed.  Beycmd  this  the  owner 
was  accorded  no  voice  in  the  matter. 
[3]  As  the  ship  was  British  and  in  British 


waters  and  the  ^owner  was  a  British  corpora- 
tion the  power  of  the  British  government  to 
requisition  the  ship  is  beyond  question.  But 
the  libelant  insists  that  those  who  assumed  to 
exert  this  power  did  not  proceed  in  the  mode 
prescribed,  and  therefore  that  the  requisition 
was  invalid.  The  f^cts  adequately  proved 
are  as  follows :  A  royal  proclamation  of  Au- 
gust 3,  1914,  authorized  and  empowered  the 
Lords  Commissioners  of  the  Admiralty,  '*by 
warrant  under  the  hand  of  their  Secretary," 
'*to  requisition  and  take  up"  British  vessels 
within  British  waters  for  use  as  transports 
and  auxiliaries.  The  Baron  Ogilvy  was  req- 
uisitioned by  an  order  of  the  Lords  Commis- 
sioners, and  the  order  was  communicated  to 
the  owner  by  a  telegram  signed  *rrransports*' 
and  saying:  "SS.  Baron  Ogilvy  is  requisi- 
tioned under  royal  proclamation  for  govern- 
ment service."  The  telegram  was  sent  by 
the  Assistant  Director  of  Military  Sea  Trans- 
ports, the  officer  through  whom  requisitioning 
orders  were  executed.  This  was  the  usual 
mode  of  communicating  such  orders.  For- 
mal warrants  never  were  issued.  Generally, 
the  telegraphic  communication  was  followed, 
after  a  time,  by  a  letter  of  like  import  bear- 
ing a  block  (printed)  signature  of  the  Secre- 
tary; but  in  this  injstance,  through  an  error 
in  office  routine,  no  letter  was  sent.  These 
letters  were  intended  to  be  corroborative,  but 
were  not  deemed  essential;  and  in  actual 
practice  the  Lords  Commissioners  and  those 
who  executed  their  orders  proceeded  On  the 
theory  that  the  ship  was  taken  when  the 
order  was  received  by  the  owner,  however 
the  order  was  communicated,  and  that  a  tele- 
graphic communication  of  it  was  effective 
and  must  be  obeyed.  Indeed,  the  evidence  is 
that  if  the  t^egraphic  order  was  not  obeyed 
the  vessel  would  be  taken  by  force.  The 
mwuet  here — six  of  whose  ships  had  been  req- 


uisitioned theretofore — so  understood  the 
practice  and  respected  the  order.  It  does  not 
appear  that  the  government  at  any  time  or 
in  any  way  disapproved  of  the  practice^  bat 

it  does  appear  that  in  *tbis  instance  the  gov- 
ernment treated  the  telegraphic  order  as 
effective  by  using  the  ship  as  a  transport 
for  more  than  six  months  and  compensat- 
ing the  owner  accordingly.  In  these  cir- 
cumstances, the  contention  that  the  requisi- 
tion was  invalid  is  quite  untenable.  Whether 
in  different  circumstances  it  could  and  should 
be  pronounced  invalid  here  we  need  not  con- 
sider. See  Underbill  v.  Hernandez,  168  U.  S. 
250,  18  Sup.  Ct.  83,  42  L.  Ed.  456;  American 
Banana  Co.  v.  United  Fruit  Co.,  213  U.  S. 
347,  29  Sup.  a.  611,  58  L.  Ed.  826,  16  Ann. 
Cas.  1047 ;  Oetjen  v.  Central  Leather  Co.,  240 
U.  S.  297,  303,  304,  38  Sup.  Ct  309,  62  Lw  Ed. 
726;  Ricaud  v.  American  Metal  Co.,  246  U. 
S.  804,  309,  38  Sup.  Ot  312,  62  L.  Ed.  733; 
Northern  Pacific  Ry.  Co.  v.  American  Trad- 
ing Co.,  195  U.  S.  439,  467-468,  25  Sup.  Ct. 
84,  49  U  Bd.  269. 

[4]  In  the  District  Court  the  British  Am- 
bassador was  permitted  to  Intervene  as  ami- 
cus curioe,  object  to  the  adjudication  of  the 
libelant's  daim  and  present  a  certlilcate 
avowing  tliat  the  requisition  was  a  govern- 
mental act  Complaint  is  made  of  this.  The 
permission  was  improvldently  granted,  as 
was  afterwards  indicated  by  this  court  in 
other  cases.    In  re  Muir,  254  U.  S.  522,  41 

Sup.  Ct.  185,  65  L.  Ed. ;  The  Peaaro.  255 

U.  S.  216,  41  Sup.  Ct  308,  65  L.  Bd.  592.  But 
the  libelant  was  not  prejudiced,  for  the  inter- 
vention and  certificate  ultimately  were  not 
considered  and  the  decree  was  rested  on  the 
evidence  otherwise  presented. 

[6]  FinaUy,  the  libelant  insists  that  the 
requisition,  even  if  valid  and  not  invited  by 
the  owner,  did  not  operate  to  dissolve  tte 
charter  party  or  to  excuse  the  owner  from 
performing  it  The  courts  below  held  other- 
wise, and  we  think  rightly  sa 

It  long  has  been  settled  in  the  i»>^gW«H 
courts  and  in  those  of  this  country,  federal 
and  state,  that  where  parties  enter  into  a 
contract  on  the  assumption  that  some  partic- 
ular thing  essential  to  its  performance  will 
continue  to  exist  and  be  available  for  the 
purpose  and  neither  agrees  to  be  responslhle 
for  its  continued  existence  and  avaUahillty 
the  contract  must  be  regarded  as  subject  to 
an  implied  condition  that,  if  before  the  tirae 
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for  x)erformance  *and  without  the  default  o< 
either  party  the  particular  thing  ceases  to 
exist  or  be  available  for  the  purpose,  the 
contract  shall  be  dissolved  and  the  parties 
excused  from  performing  it  Taylor  v.  Cald- 
well, 3  Best  &  Smith,  826,  839;  In  re  Shipton, 
Anderson  &  Co.,  [1915]  8  E.  B.  676;  Hor- 
lock  V.  Beal,  [1916]  1  A.  O.  486,  494,  496,  512; 
Bank  Line,  Limited,  v.  Arthur  Capel  ft  COi. 
[1919]  A.  0.  435,  445;  The  Tornado,  108  U« 
S.  342,  349-^1,  2  Sup.  Ot  746»  27  U  Ed.  7471 
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Chicago,  Milwaukee  &  St  Paul  Ry.  Go.  v. 
Hoyt,  149  U.  S.  1,  14,  15,  18  Sup.  Ot  779,  37 
L.  Ed.  625:  Wells  t.  Calnan,  107  Mass.  514,  9 
Am.  Rep.  65;  Butterfield  y.  Byron,  153  Mass. 
617,  27  N.  B.  667,  12  L.  R.  A.  571,  25  Am. 
St.  Rep.  654;  Dexter  y.  Norton,  47  N.  Y.  62, 
7  Am.  Rep.  415 ;  ClarksyiUe  Land  Go.  y.  Har- 
rlmeti,  68  N.  H.  374,  44  Atl.  527;  Emerich  Go. 
V.  Siegel,  Cooper  &  Co.,  237  111.  610,  86  N.  E. 
1104,  20  K  R.  A.  (N.  S.)  1114.  The  principle 
underlying  the  rule  is  widely  recognized  and 
applied  to  yarious  classes  of  contracts.  The 
Kronprinzessin  Cecilie,  244  U.  S.  12,  22-24, 
37  Sup.  Ct.  490,  61  Li  Ed.  9G0.  But,  of  course, 
it  does  not  apply  where  the  risk  is  fully  coy- 
ered  by  a  term  of  the  contract,  nor  where 
performance  is  not  practically  cut  off,  but 
only  rendered  more  difficult  or  costly.  Co- 
lumbus Railway,  Power  &  light  Co.  y.  Co- 
lumbus, 249  U.  S.  399,  410  et  seq.,  39  Sup.  Ct 
349,  63  L.  Ed.  669,  6  A.  L.  R.  1648.  Perhaps 
the  oldest  and  most  familiar  application  of 
the  principle  Is  to  contracts  for  personal  sery- 
ice,  where  performance  Is  preyented  by  death 
or  illness.  Robinson  y.  Dayison  (1871)  L.  R. 
6  Bxch.  269;  Spalding  y.  Rosa,  71  N.  Y.  40, 
27  Am.  Rep.  7.  Another  application  widely 
recognised  is  where  a  ship  chartered  for  a 
voyage,  after  the  date  of  the  charter  party 
and  before  the  time  for  the  voyage,  is  acci- 
dentally destroyed  by  fire,  loet  at  sea,  or  in- 
jured in  such  degree  as  not  to  be  available 
for  the  service.  The  Tornado,  supra,  was  a 
suit  on  a  contract  of  affreightment  where  the 
ship,  before  beginning  the  voyage,  was  acci- 
dentally burned  and  thereby  prevented  from 
undertaking  it  This  court  held  that  the 
contract  was  dissolved,  saying  (108  U.  S.  349, 
2  Sup.  Ot  760,  27  L.  Ed.  747): 

*'We  are  of  opinion  that  by  the  disaster 
which  occurred  before  the  ship  had  broken 
groand  or  commenced  to  earn  freight,  the  dr- 

cumstances  with  reference  to  which  the  *con- 
tract  of  afifreightment  was  entered  into  were 
80  altered  by  the  supervening  of  occurrences 
which  it  cannot  be  intended  were  within  the 
contemplation  of  the  parties  in  entering  into 
the  contract,  that  the  shipper  and  the  under- 
writers were  absolved  from  all  liability  under 
the  contract  of  affreightment  The  contract 
had  reference  to  a  particular  ship,  to  be  in 
existence  as  a  seaworthy  vessel  and  capable  of 
carrying  cargo  and  earning  freight  and  of  en- 
tering on  the  voyage.  All  the  fundamental  con- 
ditions forming  part  of  the  contract  of  the 
shipowner  were  wanting  at  the  time  when 
the  earning  of  freight  could  commence." 

Here  the  ship,  although  still  in  existence 
and  entirely  seaworthy,  was  rendered  un- 
available for  the  performance  of  the  charter 
party  by  the  requisition.  By  that  superven- 
ing act  she  was  impressed  into  the  war  serv- 
ice of  the  British  government  for  a  period 
likely  to  extend — and  which  as  it  turned  out 
did  extend — ^long  beyond  the  time  for  the 
diarter  voyage.    In  other  words,  compliance 


with  the  charter  party  was  made  impossible 
by  an  act  of  state,  the  charterer  was  pre- 
vented from  having  the  service  of  the  ship 
and  the  owner  from  earning  the  stipulated 
freight  The  event  apparently  was  not  antic- 
ipated, and  there  was  no  provision  casting 
the  risk  on  either  party.  Both  assumed  that 
the  ship  would  remain  available,  and  that 
was  the  basis  of  their  mutual  engagements. 
These,  we  think,  must  be  regarded  as  entered 
into  on  an  implied  condition  that,  if  bcffore 
the  time  for  the  voyage  the  ship  was  rendered 
unavailable  by  such  a  supervening  act  as  the 
requisition,  the  contract  should  be  at  an  end 
and  the  parties  absolved  from  liability  under 
it 

[6]  That  the  charter  party  was  entered  into 
in  this  country  is  not  material.  The  impor- 
tant consideration  Is  that  it  became  impossible 
of  performance  through  a  supervening  act  of 
state  which  operated  directly  on  the  ship  and 
the  parties  could  not  avoid* 

Decree  affirmed. 


(298  U.  8.  C8i/ 
UNITED  STATES  v.  WOODWARD  et  al. 

(Argued  April  18,  1921.    Decided  June  6, 

1921.) 

No.  811. 

Internal  revenne  ^=»7— Estate  tax  Is  te  be  de- 
ducted in  eompnting  income  of  estate. 

Under  Revenue  Act  1918,  i  214  (Gomp.  St 
Ann.  Sopp.  1919,  i  d336%g),  allowing  a  deduc- 
tion, in  computing  the  net  income  of  an  estate 
on  which  its  income  tax  is  levied  under  sec- 
tions 210-213,  219  (sections  6386%e-6336%fr, 
6336V6ii)  of  taxes  paid  or  accrued  in  the  tax- 
able year,  imposed  by  the  United  States,  ex- 
cept income,  war  profits  and  excess  profits  tax- 
es, the  amount  of  estate  tax  imposed  under 
Revenue  Act  1916  (Gomp.  St  IS  6336V^a- 
fi336%m),  which  became  doe  in  1918  and  was 
paid  in  1919,  may  be  deducted  from  the  gross  in- 
come of  the  estate  for  the  year  1918,  in  com* 
pnting  the  income  tax  of  the  estate  for  that 
year. 

Appeal  from  the  Gourt  of  Claims. 

Suit  by  Alan  H.  Woodward  and  others,  aa 
executors  of  the  estate  of  J.  H.  Woodward, 
deceased,  against  the  United  States,  to  re- 
cover an  income  tax  claimed  to  have  been  er- 
roneously exacted  from  the  estate.  From  a 
Judgment  for  the  executors,  the  United  Staten 
appeals.    Affirmed. 

Messrs.  Solicitor  General  Frierson  and 
Frank  Davis,  Jr.,  of  Golumbus,  Ohio,  for  the 
United  States. 

Mr.  E.  J.  Smyer,  of  Birmingham,  Ala., 
for  appellees, 

Mr.  Justice  VAN  DEVANTER  deUvered 
the  opinion  of  the  Gourt. 
This  is  an  appeal  from  a  judgment  in  toi' 
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▼or  of  tbe  ezecntors  of  Joseph  H.  Woodward, 

•633 

deceased,  for  money  ^claimed  to  have  been 
erroneously  exacted  from  them  as  a  tax  on 
the  income  of  his  estate  while  in  their  hands. 

The  testator  died  December  15,  1017.  The 
Revenue  Act  of  1016 1  "Imposed  upon  the 
transfer  of  the  net  estate  of  every  decedent" 
dying  thereafter  a  tax  wliich  It  called  an  "es- 
tate tax.*'  The  act  fixed  the  amount  of  the 
tax  at  a  named  percentage  "of  the  valu6  of 
the  net  estate,"  made  the  tax  a  lien  u[K)n  the 
"entire  gross  estate,"  required  that  it  be  paid 
"out  of  the  estate"  before  distribution,  de- 
clared that  it  should  "be  due  one  year  after 
the  decedent's  death,"  charged  the  executor 
or  administrator  with  the  duty  of  paying  it, 
and  declared  that  the  receipt  therefor  nhould 
entitle  him  to  a  credit  for  the  amount  in  the 
usual  settlement  of  his  accounts.  Under  that 
act  these  executors  were  required  to  pay  an 
estate  tax  of  $4S9,834.07.  The  tax  became  due 
December  15, 1918,  and  they  paid  It  February 
8,  1919.  Shortly  thereafter  the  executors 
made  a  return,  under  the  Revenue  Act  of 
1918,3  of  the  income  of  the  testator's  estate 
for  the  taxable  year  1918  and  claimed  in 
the  return  that  in  ascertaining  the  net  In- 
come for  that  year  the  estate  tax  of  $489,- 
834.07  should  be  deducted.  The  Ck)mmiRsion- 
er  of  Internal  Revenue  refused  to  allow  the 
deduction  and  assessed  an  Income  tax  of 
$165,075.78  against  the  estate.  Had  the  de- 
duction been  allowed,  there  would  have  been 
no  taxable  net  income  for  that  year,  and  no 
part  of  the  $165,075.78  would  have  been  col- 
lectible. Payment  of  that  sum,  as  so  as- 
sessed, was  pressed  on  the  executors,  and 
they  paid  it  under  duress.  Then,  after  taking 
the  necessary  steps  to  entitle  them  to  do  so, 
they  brought  this  suit  in  the  Oourt  of  Claims 
to  recover  the  money  thus  exacted  from  tbem. 

The  sole  question  for  decision  Is :  Was  the 
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estate  tax  *paid  by  the  executors,  and  claimed 
by  them  as  a  deduction  In  the  Income  tax 
return  for  the  year  1918,  an  allowable  de- 
duction in  ascertaining  the  net  taxable  in- 
come of  the  estate  for  that  year?  The  Court 
of  Claims  held  that  It  was. 

The  solution  of  the  question  turns  entirely 
upon  the  statutory  provisions  under  which 
the  two  taxes  were  severally  collected.  The 
act  of  1918,  by  sections  210,  211  and  219,  sub- 
jects the  net  income  "received  by  estates  of 
deceased  persons  during  tbe  period  of  admin- 
istration or  settlement"  to  an  income  tax 

>Cbapter  46S.  title  II,  89  Stat  777  (Comp.  St. 
{9  6336Ha-6836V6m) ;  chapter  159.  title  III.  39  Stat 
1002  (Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919. 
SS  6336Vib.  <336V^bb) ;  chapter  63.  title  IX,  40  Stat 
824  (Comp.  St  1918.  Comp.  St  Ann.  Supp.  1919, 
II  <386%bbb,  6336^bbbb). 

•  Chapter  18,  title  II,  ||  210-214,  219,  1406,  40  SUt 
lOtt-1067.  lOTl,  1161.  (Comp.  St  Ana.  Supp.  1919,  91 
It86^«-<336)4S,  <886HU»  6371%o). 


measured  by  fixed  percentages  thereof,  by 
sections  212  and  219  requires  that  the  net  in- 
come be  ascertained  by  taking  the  gross  in- 
come, as  defined  in  section  213,  and  makfug 
the  deductions  named  In  section  214,  and  by 
section  214  makes  express  provision  for  the 
deduction  of  "taxes  paid  or  accrued  within 
the  taxable  year  Imposed  (a)  by  the  authority 
of  the  United  States,  except  income,  war 
profits  and  excess  profits  taxes.**  This  last 
provision  is  the  Important  one  here.  It  is  not 
ambiguous,  but  explicit,  and  leaves  little 
room  for  construction.  The  words  of  Its  ma- 
jor clause  are  comprehensive  and  include 
every  tax  which  is  charged  against  the  es- 
tate by  the  authority  of  the  United  States, 
The  excepting  clause  specifically  enumerates 
what  is  to  be  excepted.  The  implication  from 
the  latter  is  that  the  taxes  which  it  enumer- 
ates would  be  within  the  major  clause  were 
they  not  expressly  excepted,  and  also  that 
there  was  no  purpose  to  except  any  others. 
Estate  taxes  were  as  well  known  at  the  tim? 
the  provision  was  framed  as  the  ones  partic- 
ularly excepted.  Indeed,  the  same  act,  by 
sections  400-410  (Ck)mp.  St.  Ann.  Supp.  1919. 
ii  6336%a-6336%k),  expressly  provides  for 
their  continued  imposition  and  enforcement. 
Thus  their  omission  from  the  except  in.; 
clause  means  that  Ck)ngress  did  not  intend  to 
except  them. 

The  act  of  1916  calls  the  estate  tax  a  •tax" 
and  particularly  denominates  it  an  **estnte 
tax,**    This  court  recently  has  recognized  that 
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it  is  a  duty  or  excise  and  is  *  imposed  in  the 
exertion  of  the  taxing  power  of  the  Unitwl 
States.    New  York  Trust  CJo.  v.  Elisner.  2r>6 

U.  S.  345,  41  Sup.  Ct  506,  65  Lu  Ed. .     It 

is  made  a  charge  on  the  estate  and  is  to  be 
paid  out  of  It  by  the  administrator  or  execu- 
tor substantially  as  other  taxes  and  charges 
are  paid.  It  becomes  due  not  at  the  time 
of  the  decedent's  death,  as  suggested  by  coun- 
sel for  the  government,  but  one  year  there- 
after, as  the  statute  plainly  provides.  It 
does  not  segregate  any  part  of  the  estate 
from  the  rest  and  keep  it  from  passing  to  the 
administrator  or  executor  for  purposes  of  ad- 
ministration, as  (K>unsel  contend,  but  is  made 
a  general  charge  on  the  gross  estate  and  is 
to  be  paid  in  money  out  of  any  available 
funds,  or,  if  there  be  none,  by  converting 
other  property  into  money  for  the  purpose. 

Here  the  estate  tax  not  only  "accrued," 
whi(^  means  became  due,  during  the  tax- 
able year  of  1918,  but  it  was  paid  before  the 
income  for  that  year  was  returned  or  re- 
quired to  be  returned.  When  the  return  was 
made  the  executors  claimed  a  deduction  by 
reason  of  that  tax.  We  hold  that  under  the 
terms  of  the  act  of  1918  the  deduction  sbonld 
have  been  allowed. 

Judgment  affirmed. 
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CM  n.  8.  <10) 
MISSOURI,  K.  &  T.  RY.  CO.  V.  UNITED 

STATES. 

(Submitted  April  26,  1021.     Decided  Jane  6, 

1921.) 

No.  S2. 

i.  Post  office  ^5»2I(4)— Contraot  for  oarrying 
malls  held  subject  to  regulatlOD  by  subse- 
quent statute. 
A  contract  between  a  railroad  company  and 
tbe  Post  OflSce  Department  for  the  carrying  of 
the  mails,  which  was  made  after  express  notice 
by  the  department  that  the  railroad  would  be 
subject  to  an  the  postal  laws  and  regulations, 
which  were  then  or  might  become  applicable 
during  the  term  of  the  service,  is  subject  to  a 
readjustment  of  the  compensation  under  a  stat- 
ute enacted  after  the  contract  was  made,  es- 
pecially where  the  readjustment  was  made  be- 
cause of  the  discontinuance  by  the  railroad  of 
an  important  item  of  the  services  on  which 
the  compensation  was  computed. 

2.  Post  office  ^s»2 1 (4)— Statute  authorizing 
readjustment  of  compensation  after  diversion 
of  mails  held  to  apply  to  existing  contracts. 

Act  Aug.  24,  1912,  |  4  (Comp.  St  |  7493), 
providing  for  a  readjustment  of  compensation 
for  carrying  the  mails,  when,  after  a  weighing 
of  the  mails,  malls  are  diverted  from  or  to  tbe 
railroad,  and  authorizing  readjustment  for  di- 
versions occurring  before  its  enactment,  permits 
a  readjustment  of  compensation  for  carrying 
the  mails  under  a  contract  entered  into  before 
the  statute  was  enacted,  and  which  was  made 
subject  to  subsequent  postal  laws. 

3.  Post  office  ^=s>2i  (4)— Compensation  may  be 
readjusted,  If  diversion  amounts  to  10  per 
oent.  on  some  one  of  the  routes  affected. 

The  proviso  to  Act  Aug.  24,  1912,  {  4 
(Ck>mp.  St  i  7493),  that  no  readjustment  of 
compensation  for  carrying  the  mails  shall  be 
made  unless  the  diverted  mails  equal  at  least 
10  per  centum  of  the  average  daily  weight  on 
any  of  the  routes  affected,  permits  a  readjust- 
ment if  the  diverted  mails  equal  10  per  cent,  of 
tbe  average  daily  weight  on  some  one  of  tbe 
routes  affected,  though  it  might  not  equal  that 
percentage  of  the  weight  of  the  mails  carried  on 
all  the  routes  affected. 

Appeal  from  the  Court  of  Claima. 

Glclm  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  against  the  United  States 
for  additional  pay  for  carrying  the  mails. 
From  a  judgment  of  the  Court  of  Claims,  de- 
nying allowance  of  the  claim  (53  Ct  CL  641), 
claimant  appeaLs.    Affirmed. 
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•Messrs.  Alexander  Britton  and  Bvans 
Browne,  both  of  Washington,  D.  C,  for  ap- 
pellant 

Messrs.  Assistant  Attorney  General  Davis, 
J.  Robert  Anderson,  of  Washington,  D.  C, 
and  Assistant  Attorney  General  Stewart, 
for  appellee. 


Mr.  Justice  HOLMES  delivered  the  oplnUm 
of  the  Court 

Tbls  is  a  claim  for  $9,429.92  additional  pay 
for  carrying  mails  between  July  1,  1912,  and 
July  1,  1914.  The  duimant  had  been  trans- 
porting them  under  an  adjustment  of  com- 
pensation that  expired  on  June  80,  1910.  In 
contemplation  of  the  usual  quadrennial  read- 
justment by  weighing,  the  Postmaster  Gen- 
eral sent  to  the  claims  nt  the  customary  form 
of  Distance  Circulars  to  be  filled  out  and  to 
be  accom];>anled  by  the  latest  working  sclied- 
ules  of  trains  operated  over  the  routes  con- 
cerned.   The  circular  contained  this  clause: 

"The  Company  named  below  agrees  to  accept 
and  perform  mail  service  upon  the  conditions 
prescribed  by  law  and  the  regulations  of  the 
department  applicable  to  Railroad  Mail  Serv- 
ice.- 

The  claimant  signed  the  circular  protesting 
against  certain  regulations,  and  was  answer- 
ed on  June  80,  1910,  that  the  department 
would  not  enter  into  contract  with  any  rail- 
road company  by  which  It  might  be  excepted 
from  the  operation  or  effect  of  any  postal 
laws  or  regulations  and  that  it  must  be  un- 
derstood that  from  the  beginning  of  the  con- 

tract  term  named  ^ana  during  the  continu- 
ance of  the  service  the  company  would  be 
"subject,  as  in  the  past,  to  all  the  postal  laws 
and  regulations  which  are  now  or  may  be- 
come applicable  daring  the  term  of  the  serv- 
ice." In  answer  to  a  reply  to  this  letter  it 
was  reiterated  that  it  must  be  understood 
that  the  Company  would  be  "subject,  as  in 
the  past,  to  the  usual  customs  and  practices 
in  relation  to  railroad  mail  service  as  well 
as  to  the  conditions  stated  In  my  letter"  of 
June  30,  1910.  The  weighings  took  place  and 
on  September  15,  1910,  by  a  notice  approved 
by  the  Postmaster  General  cm  September  22, 
the  claimant  was  informed  that  the  compen- 
sation for  route  No.  153010,  (the  route  chiefly 
concerned,)  had  been  fixed  from  July  1,  1910, 
to  June  80, 1914  "(unless  otherwise  ordered)," 
at  certain  sums,  "upon  returns  showing  the 
amount  and  character  of  the  service,"  for  the 
usual  time  (ninety  working  days).  The  no- 
tice added: 

'*ThiB  adjustment  is  subject  to  future  orders 
and  to  fines  and  deductions,  and  is  based  on  a 
service  of  not  less  than  six  round  trips  per 
week." 

This  correspondence  is  relied  upon  by  the 
claimant  as  a  contract  fixing  Its  pay  for  four 
years. 

In  1906  the  claimant  had  established  a  fast 
mail  train  from  Parsons,  Kansas,  that  con- 
nected with  the  Frisco  System  train  No.  3, 
at  Vinita,  Oklahoma,  with  further  connec- 
tions that  carried  the  mail  to  Houston,  Gal- 
veston and  San  Antonio,  Texas.  It  had  guar- 
anteed the  maintoianee  of  the  service  until 
July  1,  1910,  and  was  maintaining  it  at  the 
time  of  the  readjustment  in  that  year.    Its 
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return  on  the  Distance  Circular  for  route 
No.  153010  showed  Vinita  as  a  station  where 
mails  were  put  on  and  put  oif  trains,  and 
the  adjustment  showed  allowances  for  mails 
from  Parsons  to  Vinita  and  from  Vinita  to 
Texas.  The  claimant  gave  no  notice  that  the 
fast  train  would  be  discontinued.  Early  in 
1912,  however,  it  was  discontinued,  the  Post- 
office  Department  protesting  that  it  was  a 
violation  of  contract,  and  being  compelled 
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thereby  to  *make  other  provisions  for  the 
mails  concerned.  Thereafter,  on  November 
22,  1912,  the  I^epartment  ordered  the  mails 
diverted  to  other  lines  to  be  weighed  for 
twenty-one  days  beginning  on  November  26, 
so  far  as  such  mails  could  be  definitely  identi- 
fied, the  mail  n6t  to  be  w^ghed  in  case  of 
doubt — that  provision  of  course  being  favor- 
able to  the  road«  The  result  was  an  order 
of  February  13,  1913,  approved  by  the  Post- 
master on  March  1,  1913,  by  which  the  com- 
pensation cm  route  Noi  153010  was  diminished 
by  $10,914.04  a  year,  from  July  1,  1912,  and 
that  of  two  other  routes  increased  by  $6,199.- 
08.  The  claimant  contending  that  the  whole 
proceeding  was  illegal  sues  for  the  difference 
between  the  new  and  the  old  allowance  for 
the  two  years  when  the  new  order  was  en- 
forced. 

The  Government  Justifies  the  Department's 
course  under  the  arrangement  that  we  have 
recited,  the  previously  existing  law  and  the 
Act  of  August  24,  1912,  c.  389,  i  4«  87  Stat 
639,  554  (Comp.  St  |  7493). 

"When,  after  a  weighing  of  the  mails  for  the 
purpose  of  readjusting  the  compensation  for 
their  transportation  on  a  railroad  route,  mails 
are  diverted  therefrom  or  thereto,  the  Post- 
master General  may,  in  his  discretion,  ascertain 
the  effect  of  such  diversion  by  a  weighing  of 
such  mails  for  such  number  of  successive  work- 
ing days  as  he  may  determine,  and  have  the 
weights  stated  and  verified  to  him  as  in  other 
cases,  and  readjust  the  compensation  on  the 
routjMi  affected  accordingly:  Provided,  That  no 
readjustment  shall  be  made  unless  the  diverted 
mails  equal  at  least  ten  per  centum  of  the  aver- 
age daily  weight  on  any  of  the  routes  affected: 
Provided  further.  That  readjustment  made 
hereunder  shall  not  take  effect  before  July 
first  nineteen  hundred  and  twelve,  and  shall  be 
for  diversons  occurring  after  January  first 
nineteen  hundred  and  twelve.'* 

The  claimant  contends  that  it  had  a  con- 
tract that  could  not  be  affected  by  this  stat- 
ute and  that  the  statute  was  not  followed  in 
what  was  done. 

[1]  The  contention  that  the  arrangement 
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between  the  De^partment  and  the  claimant 
was  a  contract  that  the  statute  could  not  af- 
fect is  sutticiently  answered  by  Delaware. 
Lackawanna  &  Western  R.  R«  Co.  v.  United 
States,  249  U.  S.  385,  39  Sup.  Ct  348,  03  I^ 
Ed.  659,  and  The  Mail  Divisor  Cases,  251  U. 
8.  326,  40  Sup.  Ot.  162,  64  L.  Ed.  290,  coupled 
with  the  express  notice  that  the  railroad 
would  be  "subject  to  all  the  postal  laws  and 
regulations  which  are  now  or  may  become  ap- 


plicable during  the  term  of  the  service.** 
Moreover  it  is  an  extravagant  interpretation 
of  the  adjustment  to  suppose  that  the  rai^ 
road  could  discontinue  an  important  item  of 
the  services  upon  whidi  the  compensation 
was  computed,  and  still  demand  the  same 

pay. 

[2]  The  construction  of  the  statute  also 
seems  to  us  to  be  tolerably  plain  upon  the 
poi  nts  mainly  argued.  The  effect  of  the  diver- 
sion of  mails  may  be  ascertained  by  '*a 
weighing  of  such  mails"  (that  is,  very  plain- 
ly, the  diverted  ones)  for  such  number  of 
days  as  the  Postmaster  General  may  deter- 
mine. This  is  not  a  recurrence  to  the  expen- 
sive quadrennial  weighing  for  ninety  days 
but  a  limited  Investigation  for  a  limited  pur- 
pose. The  result  of  the  last  general  weigh- 
ing, which  is  sufilcient  to  afford  a  satisfac- 
tory basis  for  payment,  is  accepted  by  the 
statute  as  a  near  enough  basis  for  the  ten 
per  cent  test  that  it  creates;  the  object  of 
the  test  being  merely  to  show  that  the  diver- 
sion has  been  substantial.  The  ratio  fixed 
had  no  other  importance  than  to  indicate  a 
case  for  readjustment  and  was  not  necessary 
even  for  that  as  was  shown  by  the  repeal  of 
the  proviso  in  a  few  years.  Act  of  May  18, 
1916,  c.  126,  I  6,  39  Stat  159, 16L 

The  statute  itself  contemplates  a  readjust- 
ment in  reject  of  past  services,  since  it  was 
not  approved  until  August  24,  1912,  and  al- 
lows a  readjustment  from  tlie  first  of  tlie 
previous  July.  As  the  change  in  the  pay  is 
made  in  respect  of  a  change  that  has  occur- 
red in  the  service  by  which  the  current  pay 
was  fixed,  the  railroad  supers  no  injustice, 
and,  as  we  have  said,  by  the  terms  of  its  ar- 
rangement it  took  the  risk  of  such  a  statute 
being  passed. 

•615 

[S]  ^niere  is  an  ambiguity  in  the  w(»ds 
"ten  per  centum  on  any  of  the  routes  affect- 
ed." The  railroad  seems  to  have  contended 
that  they  required  the  diverted  mails  to 
equal  ten  per  cent  of  the  average  daily 
\\  eight  cm  all  of  the  routes  affected.  The  De- 
partment construed  them  to  mean  that  it 
was  enough  if  the  diversion  amounted  to  the 
ten  per  cent  on  any  one  of  the  routes.  The 
first  interpretation  that  occurs  to  a  reader 
may  be  that  the  routes  are  considered  8^>- 
arately  and  that  no  readjustment  shall  be 
made  in  respect  of  any  route  unless  the  diver- 
sion on  the  route  equals  ten  per  cent  But 
the  routes  mentioned  are  supposed  to  be  all 
afiected  by  the  same  diversion  and  therefore 
are  considered  collectively.  If  a  readjust- 
ment is  made  as  to  one  route  it  Is  reasonable 
to  take  into  account  the  offsets  on  others  aris- 
ing from  the  same  change.  That  being  so 
there  is  a  literal  plausibility  in  the  railroad's 
contention-^but  having  in  mind  what  we  have 
suggested  to  be  the  only  purpose  of  the  re- 
quirement, we  are  disposed  to  accept  the  con* 
struction  adopted  by  the  Department  and 
the  Court  of  Claims,  that  the  statute  denies  a 
readjustment  only  if  the  diverted  mails  ds 
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not  equal  ten  per  cent  of  the  ayerage  daily 
weight  upon  any,  that  is,  upon  some  one  of 
the  routes.  If  the  proviso  had  meant  th^n 
to  amount  to  ten  per  cent,  upon  all  the 
routes,  ''all"  not  "any"  is  the  word  that  nat- 
urally would  haye  heen  used. 
Judgment  al&rmed. 


<ff6  U.  8.  CS5) 

MERCHANTS'  NAT.  BANK  OP  RICHMOND, 
VA.,  v.  CITY  OF  RICHMOND. 

(Argued  and  Submitted  March  21,  1921. 
Decided  June  0,   1921.) 

No.  240. 

4.  Courts  ^s»400— Sapreno  Coart  can  nako 
flndings  omitted  1^  state  conrt  becaoso  of 
erroneous  view  of  law. 

On  writ  of  error  to  a  state  conrtf  tiie  Su- 
preme Court  can  make  findings  of  fact  basc^ 
on  the  eyidence  whidi  the  state  courts  omitted 
to  make  because,  under  the  erroneous  construc- 
tion of  the  federal  statute  adopted  l^  them, 
they  considered  such  findings  immaterlsl. 

2.  Taxation   ^s»l2— Statute   preventlDg  stale 
taxation  disorlniuatluo  against  shareholders 
of  national  banks  not  llmltod  te  dlsorlnina- 
tlon  In  favor  ef  state  banks;  "moneyed  oapl- 
tal.'' 
Rey.  St  i  6210  (Oomp.  St  i  9784),  pro- 
yiding  that  state  taxation  of  shares  of  na- 
tional banks  shall  not  be  at  greater  rate  than 
is  sssessed  on  other  moneyed  capital  in  the 
hands  of  indiyidual  dtisens  of  the  state,  is 
not  limited  to  protecting  national  bank  share- 
holders from  higher  taxation  than  is  assessed 
against  shares  tii  state  banks,  but  the  expres- 
sion "moneyed  capital  in  hands  of  indiyidual 
citizens*'    hidudes    inyestments    in    securities 
that  will  be  money  at  interest  and  other  eyi- 
deuces  of  Indebtedness,  such  as  normally  en- 
tered into  in  banking. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  snd  Second  Series,  Moneyed 
Capital] 


3.  Taxation  ^s»l2— State  tax  held  to  discrimi- 
nate between  national  bank  stock  and  oapltal 
Invested  In  oompetltlon  therewith. 
A  tax  imposed  pursuant  to  Acts  Vs.  1910^ 
c.  85,  and  a  dty  ordinance  enacted  under  the 
authority  thereof,  which,  in  connection  with  the 
tax  under  Acts  Va.  1915,  c.  117,  amounted  to 
$1.75  on  each  $100  inyested  in  bank  stock, 
whether  national  or  state,  while  the  rate  was 
only  05  cents  on  each  $100  yaluation  of  intangi- 
ble property,  including  bonds,  notes,  and  other 
eyidences  of  indebtedness,  is  contrary  to  Rey. 
St  (  5219  (Gomp.  St  |  9784),  proyiding  that 
the  state  tax  on  national  bank  shares  shall 
not  exceed  the  tax  leyied  on  moneyed  capital 
in  hands  of  Indiyidual  citizens,  where  it  was 
clearly  shown  that  the  capital  taxed  at  lower 
rate  was  in  relatiyely  material  competition 
with  the  banks  of  the  state. 

Mr.  Justice  Brandeis  dissenting. 

In  Error  to  the  Supreme  Court  of  Appeals 
ef  the  State  of  Virginia. 


Petition  by  the  Merchants'  National  Bank 
of  Richmond  against  the  City  of  Richmond 
to  correct  a  tax  assessment  The  proceed- 
ing was  dismissed,  and  the  Supreme  Court  of 
Ai^eals  of  Virginia  denied  an  application  for 
writ  of  error  to  reyiew  the  judgment  (124  Va. 
522,  98  S.  E.  643),  and  petitioner  brings  er- 
ror. Application  for  writ  of  certiorari  de- 
nied.   Reyersed  and  remanded. 
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^Messrs.  Legh  R,  Page  and  E.  Warren 
Wall,  both  of  Richmond,  Va.,  for  plaintiff  in 
error. 

Messrs.  Henry  R.  Pollard  and  George 
Wayne  Anderson,  both  of  Richmond,  Va., 
for  defendant  in  error. 

Mr.  Justice  PITNEY  dellyered  the  opinion 
of  the  Court 

The  court  of  last  resort  of  Virginia  sus- 
tained a  tax  assessed  by  the  dty  of  Richmond 
in  the  year  1915,  in  form  against  plaintiff  in 
error,  a  national  banking  association,  in  sub- 
stance and  effect  against  its  shareholders, 
oyerruling  a  contention  based  upon  the  Con- 
stitution and  laws  of  the  United  States.  To 
reyiew  its  judgment  a  writ  of  error  has  been 
sued  out  and  allowed,  and  application  has 
been  made  also  for  the  allowance  of  a  writ  of 
certiorarL  The  proceeding  originated  in  the 
hustings  court  of  the  city  of  Richmond  with 
a  petition  filed  by  the  bank  against  the  dty 
to  correct  the  assessment  as  erroneous.  The 
first  hearing  resulted  In  an  order  granting 
the  relief  prayed  for,  upon  grounds  not  now 
material;  but,  upon  reyiew  by  the  Supreme 
Court  of  Appeals,  this  was  reversed  (124  Va. 
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522,  98  S.  E.  G43),  and  the  case  remanded  ^for 
further  proceedings  In  conformity  with  the 
yiews  of  that  court ;  in  consequence  of  whidi, 
correction  of  the  alleged  erroneous  assess- 
ment was  refused  by  the  trial  court,  and  the 
proceeding  dismissed.  An  application  for  a 
writ  of  error  to  reyiew  this  judgment  was 
denied  by  the  Supreme  Court  of  Appeals, 
with  the  effect  of  affirming  the  judgmoit  of 
the  hustings  court 

The  tax  was  imposed  pursuant  to  an  ordi- 
nance approved  April  9,  1915,  passed  under 
the  powers  conferred  upon  the  dty  by  its 
charter  and  an  act  of  the  General  Assembly 
approved  March  15, 1915  (Acts  Va.  1915,  c  85, 
p.  119).  The  opinion  of  the  court  of  last  resort 
shows  that  plaintiff  in  error  drew  In  ques- 
tion the  validity  of  the  ordinance  and  statute, 
as  construed  and  applied,  upon  the  ground 
of  their  alleged  repugnance  to  section  5219, 
Rev.  Stat  U.  S.  (Comp.  St  i  9784),  and  that 
the  court  sustained  their  validity  notwith- 
standing. Under  section  237,  Judicial  Code, 
as  amended  by  Act  of  Sept  6,  1916,  c  448, 
39  Stat  726  (Comp.  St  |  1214),  a  writ  of 
error  is  the  appropriate  process  for  review- 
ing the  final  judgment  in  this  court,  and  the 
petition  for  allowance  of  a  writ  of  certiorari 
will  be  denied. 


«s»For  other  casM  bm  same  topic  and  KEY-NUMBER  in  all  Kex-Numbered  DigosU  and  Indezei 
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It  will  not  be  necessary  to  recite  the  pro- 
visions of  the  statute  and  ordinance,  beyond 
saying  that,  taken  in  connection  with  another 
act  of  the  General  Assembly,  approved  March 
17,  1915  (Acts  Va.  1915,  c  117,  p.  160).  they 
authorized  the  imposition  for  the  year  1915 
upon  bank  stocks,  state  and  national,  of  a 
tax  for  state  purposes  at  the  rate  of  35  cents 
and  a  tax  for  city  purposes  at  the  rate  of 
$1.40— a  total  of  $1.75— upon  the  $100  of  val- 
uation, while  upon  intangible  personal  prop- 
erty in  general,  including  bonds,  notes,  and 
other  evidences  of  indebtedness,  the  state 
rate  was  65  cents  and  the  city  rate  30  cents, 
an  aggregate  of  96  cents,  upon  each  $100  of 
valuation. 

The  bank's  petition  alleged,  and  the  evl- 
deaice  showed  without  dispute,  that  in  the 
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city  of  Richmond,  in  1915,  ^dty  and  state  tax- 
es at  the  rates  first  mentioned  were  imposed 
upon  national  bank  stocks  (including  that 
of  plaintiff  in  error)  to  the  aggregate  value 
of  more  than  $8,000,000,  and  stocks  of  state 
banks  and  trust  companies  to  the  value  of 
$6,000,000  and  upwards,  while  taxes  at  the 
lower  aggregate  rate  of  95  cents  per  $100 — 
city  tax,  30  cents;  state  tax,  65  cents — were 
imposed  for  the  same  year  upon  bonds,  notes, 
and  other  evidences  of  indebtedness  aggre- 
gating $6,250,000.  It  is  to  be  Inferred  that  a 
substantial  part  of  this  aggregate  was  in  the 
hands  of  individual  taxpayers;  the  precise 
amount  does  not  appear.  It  also  was  shown 
by  evidence  without  dispute  that  moneyed 
capital  in  the  hands  of  individuals  invested 
in  bonds,  notes,  and  other  evidences  of  in- 
debtedness comes  into  competition  with  the 
national  banks  in  the  loan  market. 

[1]  Neither  of  the  state  courts  passed  upon 
this  evidence  or  made  findings  of  fact  there- 
on, doubtless  because,  under  their  respective 
views  of  the  applicable  law,  the  facts  re- 
ferred to  were  ImmateriaL  But  this  omis- 
sion does  not  relieve  us  of  the  duty  of  exam- 
ining the  evidence  for  the  purpose  of  deter- 
mining what  facts  reasonably  might  be,  and 
presumably  would  be,  found  therefrom  by  the 
state  court,  if  plaintiff  in  error's  contention 
upon  the  question  of  federal  law  should  be 
sustained,  and  the  facts  thereby  shown  to  be 
material.  Carlson  v.  Curtlss,  234  U.  S.  103, 
106,  34  Sup.  Ct  717,  58  L.  Ed.  1237. 

[2]  The  Supreme  Court  of  Appeals  enter- 
tained the  view  that  the  purpose  of  section 
5219,  Rev.  Stat.,  was  confined  to  the  preven- 
tion of  discrimination  by  the  states  in  favor 
of  state  banking  associations  as  against  na- 
tional banking  associations,  and  that  since 
none  such  is  shown  here  there  was  no  repug- 
nance to  the  federal  statute.  This,  however, 
is  too  narrow  a  view  of  section  5219.  It 
traces  Its  origin  to  section  41  of  the  Act  of 
June  3,  1864,  c  106,  13  Stat.  99,  111,  112,  in 
which,  besides  the  restriction  that  state  taxa- 
tion of  the  shares  of  national  banking  assocl- 
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ations  should  not  be  at  a  ^greater  rate  than 


that  assessed  upon  other  moneyed  capital  In 
the  hands  of  individual  citizens  of  such  state* 
there  was  an  express  proviso  that  the  tax 
should  not  exceed  the  rate  imposed  upon  the 
shares  of  state  banks.  But  this  was  modi- 
fled  by  Act  of  February  10, 1868,  c.  7, 15  Stat. 
34  (Comp.  St.  §  9784),  in  a  manner  which, 
as  was  pointed  out  in  Boyer  v.  Boyer,  11^ 
U.  S.  689,  691,  692,  6  Sup.  Ct  706,  28  L.  Ed. 
1089,  precluded  the  possibility  of  an  interpre- 
tation permitting  the  states,  while  Imposing 
the  same  taxation  upon  national  bank  shares 
as  upon  shares  in  state  banks,  to  discrimi- 
nate against  national  bank  shares  in  favor  of 
moneyed  capital  not  invested  in  state  bank 
stock.  "At  any  rate,"  said  the  court,  •*th> 
Acts  of  Congress  do  not  now  permit  any  such 
discrimination."  In  the  amended  form  the 
provision  was  carried  into  the  Revised  Stat- 
utes as  section  5219,  which  prescribes  that 
state  taxation  of  shares  in  the  national  banks 
**sliall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state." 

13y  repeated  decisions  of  this  court,  deal- 
ing with  the  restriction  here  Imposed,  it  has 
become  established  that  while  the  word:» 
"moneyed  capital  in  the  hands  of  Individual 
citizens"  do  not  include  shares  of  stock  in 
corporations  that  do  not  enter  into  compe- 
tition with  the  national  banks,  they  do  in- 
clude something  besides  shares  in  t>ankiug 
corporations  and  others  that  enter  into  direct 
competition  with  those  banks.  They  Include 
not  only  moneys  invested  in  private  bank- 
ing, properly  so  called,  but  investments  of  in- 
dividuals in  securities  that  repres^it  money 
at  interest  and  other  evidences  of  indebted- 
ness such  as  normally  enter  into  the  business 
of  banking.  In  Evansville  Bank  v.  Britton, 
105  U.  S.  322,  324,  26  L.  Ed.  1053,  the  court 
said: 

''The  act  of  Congress  does  not  make  the  tax 
on  personal  property  the  measure  of  the  tax 
on  iMink  shares  in  the  state,  but  the  tax  on 
moneyed  capital  in  the  hands  of  the  individual 
citizens.  Credits,  money  loaned  at  interest, 
and  demands  against  persons  or  corporations 
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*are  more  purely  representatiye  of  moneyed 
capital  than  personal  property,  so  far  as  they 
can  be  said  to  differ.  Undoubtedly  there  may  be 
much  personal  property  exempt  from  taxation 
without  giving  bank  shares  a  right  to  similar 
exemption,  because  personal  property  is  not 
necessarily  moneyed  capital.  But  the  rightg^ 
credits f  demands,  and  money  at  interest  men^ 
tioned  in  the  Indiana  statute,  from  ichieh  ^ona 
fide  debts  may  he  deducted,  all  mean  moneyed 
capital  invested  in  that  way,  •  •  •  We  are 
of  opinion  that  the  taxation  of  bank  shares  by 
the  Indiana  statute,  without  permitting  the 
shareholder  to  deduct  from  their  assessed  Talae 
the  amount  of  his  bona  fide  indebtedness,  as  in 
the  case  of  other  investments  of  moneyed  capi- 
tal, is  a  discrimination  forbidden  by  the  act  of 
Congress." 

And  in  Mercantile  Bank  v.  New  York,  121 
U.  S.  138^  7  Sup.  Ct  826,  30  L.  Ed.  896^  th* 
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court  speaking  by  Mr.  Justice  Matthews, 
after  reviewing  preTious  decisions  and  point- 
ing out  (121  U.  S.  154,  7  Sup.  Ct.  826,  80  L. 
Ed.  895)  the  policy  and  purpose  of  the  act  as 
the  key  to  its  proper  interpretation,  proceed- 
ed to  declare  (121  U.  S.  157,  7  Sup.  Ct  836, 
30  li.  Ed.  895): 

"The  terms  of  the  act  of  Congress,  therefore, 
include  shares  of  stock  or  other  interests  owned 
by  individuals  In  all  enterprises  In  which  the 
capital  employed  In  carrying  on  its  business  is 
money,  where  the  object  of  the  business  is  the 
making  of  profit  by  Its  use  as  money.  The  mon- 
eyed capital  thus  employed  is  Invested  for  that 
purpose  in  securities  by  way  of  loan,  discount, 
or  otherwise,  which  are  from  time  to  time,  ac- 
cording to  the  rules  of  the  business,  reduced 
again  to  money  and  reinvested.  It  includea 
money  in  the  hands  of  individuals  employed  in 
a  similar  way^  invested  in  loans,  or  in  securities 
for  the  payment  of  money,  either  as  an  invest- 
ment of  a  permanent  character,  or  temporarily 
toiih  a  view  to  sale  or  repayment  and  reinvest- 
ment. In  this  way  the  moneyed  capital  in  the 
hands  of  individuals  Is  distinguished  from  what 
is  known  generally  as  personal  property." 

Proceeding  then  to  quote  the  passage  we 
have  cited  from  Evansville  Bank  y.  Britton, 
supra. 
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[8]  ♦In  Amoskeag  Savings  Bank  y.  Purdy, 
231  U.  S.  873,  390,  391,  34  Sup.  Ct  114,  58 
L.  Ed.  274,  the  above-mentioned  declaration 
of  the  court  in  Mercantile  Bank  y.  New  York, 
121  U.  S.  138,  157,  7  Sup.  Ct  826,  30  L.  Ed. 
895,  including  the  citation  from  Evansyille 
Bank  y.  Britton,  was  repeated,  and  it  was 


pointed  out  that  the  rule  of  constmction  thus 
laid  down  had  since  been  consistently  ad- 
hered to.  No  decision  of  this  court  to  which 
our  attention  is  called  has  qualified  that  rule, 
or  construed  section  5219  as  leaving  out  of 
consideration  the  rate  of  state  taxation  im- 
posed upon  moneyed  capital  in  the  hands 
of  individual  citizens  Invested  in  loans  or 
securities  for  the  payment  of  money,  either 
for  permanent  or  temporary  purposes,  where 
such  moneyed  capital  comes  into  competition 
with  that  of  the  national  banks.  Thus,  in 
Bank  of  Commerce  y.  Seattle,  166  U.  S.  463, 
464,  17  Sup.  Ct  996,  41  L.  Ed.  1079,  the  pre- 
cise ground  of  decision  was  the  want  of  a 
showing  that  "the  moneyed  capital  left  un- 
assessed  was,  as  to  any  material  portion 
thereof,  moneyed  capital  coming  into  compe- 
tition with  that  of  national  banks."  To  the 
same  effect  First  National  fiank  of  Welling- 
ton V.  Cniapman,  173  U.  S.  205,  219,  19  Sup. 
Ct.  407,  43  L.  Ed.  669.  In  the  present  case, 
there  Is  a  clear  showing  of  such  competition, 
relatively  material  in  amount,  and  it  follows 
that,  upon  the  undisputed  facts,  the  ordinance 
and  statute  under  which  the  stock  of  plain- 
tiff in  error  was  assessed,  as  construed  and 
applied,  exceeded  the  limitation  prescribed 
by  section  5219,  Rev.  Stat,  and  hence  that 
the  tax  is  invalid. 

Application  for  writ  of  certiorari  denied. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mr.  Justice  BRANDEIS  dissenta. 
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No.  — ,  original  Bx  parte  In  the  matter  of 
Geromina  SANOUINETTI  ct  aL,  petitioners. 
Nov.  22,  1920.  Messrs.  Benjamin  Carter  and 
Frank  Garter  Pope,  hoth  of  Washington,  D.  O., 
for  petitioners.  Motion  for  leave  to  file  peti- 
tion for  a  writ  of  mandamus  herein  submitted 
by  Mr.  Benjamin  Carter  and  Mr.  Frank  Carter 
Pope  for  tiie  petitioners,  and  motion  denied. 


No.  — ,  originaL  Ex  parte  In  the  matter  of 
The  STATE  OF  NEW  YORK  et  al.,  Owners 
of  The  steam  tug  "QUEEN  CITY,"  petitioner. 
Nov.  22,  1920.  See,  also,  256  U.  S.  503,  41  Sup. 
Ct.  592,  65  li.  Bd.  — .  Motion  for  leave  to  file 
petition  for  a  writ  of  prohibition  and  for  a  writ 
of  mandamus  herein  granted,  and  rule  to  show 
cause  awarded  returnable  Monday,  December 
13  next. 


(266  U.  8.  686) 
No.  — ,  original.    Bx  parte  In  the  matter  of 
The    STATE    OF    LOUISIANA,     petitioner. 
June  1,  1921.    Motion  for  leave  to  file  petition 
for  a  writ  of  mandamus  herein  denied. 

No.  — ,  original.  NORTH  DAKOTA  ex  rel. 
LEIklKE  V.  C.  N.  W.  RAILWAY  COMPANY. 
June  1,  1921.  Motions  for  leave  to  file  original 
bill  of  complaint,  and  amendment  to  said  origi- 
nal bill,  granted  and  process  ordered  to  issue 
returnable  on  Monday,  October  8,  1921.  Mo- 
tion for  an  interlocutory  injanctlon,  to  stay 
proceedings  pending  suit,  denied. 

(SS  U.  S.  602) 
No.  23,   original.    The   STATE   OF   OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.    June  1,  1921.     See^  also,  256  U. 
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S.  e02,  41  Sap.  Ot  580,  6S  li.  Ed.  — .  Hr.  S. 
P.  Freeling,  of  Oklahoma  Oity,  Okl.,  for  the 
State  of  Oklahoma.  Meeirs.  O.  W.  Ta^or,  of 
Aiiftin,  Tex.,  and  Orrille  Bnnington  and  A.  H. 
Garrigan,  both  of  Wichita  Falls,  Tex.,  for  the 
State  of  Texas.  On  application  of  A.  B.  Pear- 
son and  others,  claimants  of  certain  lands.  Or- 
der franted  anthorizing  the  receirer  to  sink 
a  well  for  oil  and  gas  upon  said  lands. 


(286  U.  8.  601) 

No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  t.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
interrener.  Jane  1,  1921.  See,  also,  266  U.  S. 
602,  41  Sap.  Gt  680,  66  L.  Bd.  — .  On  motion 
of  Lather  EolT,  claiming  to  be  owner  of  an  oil 
and  gas  lease  on  a  certain  tract  of  land.  Order 
granted  anthorizing  the  receiver  to  gink  a  well 
for  OH  and  gaa  npon  said  land* 


(ff6  U.  8.  eOD 

No.  23,  originaL  The  STATE  OF  OKLA- 
HOMA, complainant,  t.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  Jane  1,  1921.  See,  also,  266  U. 
a  602,  41  Sap.  Ot  630,  66  L.  Ed.  — .  On  mo- 
tion of  J.  R.  Armstrong  and  others.  Order 
appointing  Frederick  S.  Tyler,  Esq.,  special 
master  to  hear  and  report  on  the  claims  apon  a 
certain  fand  in  the  hands  of  the  receiver. 


(266  u.  8.  eon 

No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  Jane  1,  1921.  See,  also,  266  U.  S. 
602,  41  Sap.  Ot.  639,  66  L.  Ed.  — .  Upon  con- 
sidering the  fiUfth  report  of  the  receiver.  Order 
made  instracting  receiver  as  to  development 
work,  as  to  advertising  for  daims,  etc. 

(286  n.  8.  601) 

No.  28,  originaL  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  Jane  1,  1921.  See,  also,  266  U.  S. 
602,  41  Sap.  Ot  689,  66  L.  Ed.  — .  Order 
appointing  Frederick  S.  Tyler,  Esq.,  commis- 
sioner, to  take  evidence  of  the  parties  respect- 
ing special  issaes  Joined  apon  the  intervening 
petitions  of  E.  Bveritt  Rowell,  A.  El  Pearscm 
and  others,  the  Bark  Divide  Ofl  Company,  Con- 
solidated, and  the  Mellish  Consolidated  Placer 
Mining  Association,  and  the  special  issaes  rais- 
ed by  the  State  of  Oklahoma  as  owner  of  cer- 
tain school  sections;  and  to  report  the  evidence 
to  the  Coart  ?rithoat  findings  or  condasions. 


(266  U.  8.  601) 

No.  23,  originaL  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  Jane  1,  1921.  See,  also,  266  U. 
8.  602,  41  Sap.  Ct  639,  66  L.  Ed.  — .  On  con- 
rideration  of  the  fifth  report  of  the  receiver. 
Order  made  directing  the  judge  of  the  United 
States  District  Coart  for  the  Northern  District 
of  Texas  to  show  canse  why  a  writ  of  pro- 
hihition  shoald  not  be  issaed  commanding  him 


to  desist  from  farther  entertaining  Jnrisdic- 
tion  of  an  action  commenced  by  the  Casa  Ofl 
Company  against  tiie  receiver. 

(266  U.  8.  602) 
No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  Jane  1,  1921.  See,  also,  266  U. 
S.  602,  41  Sap.  Ct  689,  66  L.  Ed.  — .  Order 
authorizing  receiver  to  reimburse  certain  oper- 
ators or  drillers  of  wells  their  actual  cost  of 
sach  work. 

(256  U.  8.  6QS) 

No.  28,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America* 
intervener.  June  1,  1921.  See,  also,  266  U. 
S.  602,  41  Sup.  Ct  689,  66  L.  Ed.  — ,  Order 
appointing  Frederick  S.  IVle't  Esq.,  commis- 
sioner, to  take  and  report  the  evidence  of  the 
parties  as  to  what  constitutes  the  south  bank  of 
Red  River,  as  to  where  along  that  bank  the 
true  boundary  line  is  between  the  State  of  Ok- 
lahoma and  the  State  of  Texas  and  as  to  the 
proper  mode  of  locating  the  same  upon  the 
ground. 


(286  n.  8.  602) 

No.  23,  original.  The  STATE  OF  OKLA- 
HOMA, complainant,  v.  The  STATE  OF  TEX- 
AS, defendant;  The  United  States  of  America, 
intervener.  June  1,  1921.  See,  also,  256  -U.  S. 
602,  41  Sup.  Ct  630,  66  L.  Ed.  — .  Order  di- 
recting that  no  petition  in  intervention  be  filed 
hereafter  except  upon  special  leave  of  the 
Court 

(266  n.  8.  684) 

No.  288.  The  HOUSTON  &  TEXAS  CEN- 
TRAL RAHJtOAD  COMPANY,  plaintiff  in 
error,  v.  The  CIT7  OF  ENNIS  et  aL  June  1, 
1921.  In  error  to  the  Court  of  Civil  Appeals, 
Fifth  Supreme  Judicial  District,  State  of  Tex- 
as. For  opinion  below,  see  201  S.  W.  256. 
Messrs.  Jesse  Andrews,  of  Kansas  City,  Mo., 
J.  L.  (Jsnunon,  of  Waxahadiie,  Tex.,  and  H.  M. 
Garwood,  of  Houston,  Tex.,  for  plaintiff  in 
error. 

PER  CURIAM.  Dismissed  for  want  of  Juris- 
diction, upon  the  authority  of  section  237,  Ju- 
dicial Code  (Act  March  8^  1911,  c  231,  86 
Stat  1136)  as  amended  by  the  act  of  Septem- 
ber 6,  1916,  c.  448,  I  2  (39  Stat  726  [0>mp. 
St  1 1214]).  See  writ  of  certiorari  denied  (292 
U.  S.  688,  40  Sup.  (X  893,  64  L.  Ed.  728). 


No.  ~,  originaL  Ex  parte  In  the  matter  af 
the  STATE  OF  NEW  YORK.  Edward  a 
WALSH,  Superintendent,  etc,  et  al.,  petition- 
ers. Nov.  22,  1920.  See,  also,  256  U.  &  49a 
41  Sup.  Ct  688,  60  U  Ed. — .  Motion  for  leave 
to  file  petition  for  a  writ  of  prohibition  an4/or 
a  writ  of  msndamus  herein  granted,  and  rale 
to  show  cause  awarded  retomable  Monday,  D»> 
cemb«r  18  next 

(S8B  n.  B.  6iO 

No.  81&    Hie  DWELLING   BUTLDINQ  ft 

LOAN  ASSOCnEATION  et  aL,   appellants,  r. 

Winfield    S.    MacHENRY,   Trustee    in    Bank- 

rnptcy.   Jona  1»  1921.   Appeal  from  tha  Untt* 


1920)  MEMORANDUM  DECISIONS 

(41  Bup.Ct.) 

ed  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit.  For  opinion  below,  tee  268 
Fed.  702.  Mr.  Joieph  Gilfillan,  of  Philadelphia, 
Pa.,  for  appellants. 

PER  CURIAM.  Dismissed  for  want  of  Ja- 
risdiction,  npon  the  authority  of  the  act  of 
January  28»  1916,  c.  22,  I  4,  as  amended  by  the 
act  of  September  6,  1910,  c.  448^  i  8  (89  SUL 
727  [Comp.  St.  1120a]). 


No.  865.  Rensselaer  L.  CURTIS,  Receiver, 
etc,  appellant,  t.  John  J.  CONNLY  et  al. 
Jane  1,  1921.  For  opinion  below,  see  264  Fed. 
660.  Mr.  Edward  F.  McClennen,  of  Boston, 
Mass.,  for  appellant,  lir.  Arthur  Bl.  Allen,  of 
Providence,  R.  I.,  for  respondents.  Death  of 
Arthur  W.  Dennis,  one  of  the  appellees  here- 
in, suggested  and  motion  for  an  order  of  pub- 
lication granted,  on  motion  of  Mr.  Lucien  H. 
Boggs  for  the  appellant. 


No.  869.  AMERICAN  COLUMN  &  LUM- 
BER COMPANY  et  al.,  appellants,  t.  The 
UNITED  STATES  of  America.  June  1,  1921. 
See,  alsov  40  Sup.  Ct  688.  Mr.  L.  C.  Boyle,  of 
Washington,  D.  C,  for  appellants.  The  Attor- 
ney General,  for  the  United  States.  Motion  for 
stay  of  part  of  injunction  denied. 


No.  461.  SANTA  Ffl  PACIFIC  RAILROAD 
COMPANY,  appellant,  r.  John  Barton  PAYNE, 
Secretary  of  the  Interior; 

N0.46Z  SANTA  Ffi  PACIFIC  RAILROAD 
COMPANY,  appellant,  y.  John  Barton  PAYNE, 
Secretary  of  the  Interior;   and 

No.  693.  John  Barton  PAYNE,  Secretary  of 
the  Interior,  plaintiff  in  error,  ▼.  The  UNITED 
STATDS  of  America  ex  reL  W.  T.  MOSIER  eC 
al.  June  1,  1921.  For  opinions  below,  see 
(App.  D.  a)  2ffl  Fed.  663,  Id.,  666,  and  269 
Fed.  871.  Mr.  F.  W.  Clements,  of  Washing- 
ton, D.  C,  for  appellant.  Albert  B.  Fall,  suc- 
cessor to  John  Barton  Payne  as  Secretary  of  the 
Interior,  substituted  as  a  party  appellee  and 
plaintiff  In  error  herein  on  motion  of  Mr.  Alax- 
ander  Britton  in  that  behalL 


(KSU.  ■.TU) 

No.  876.  PRINCESS  AMUSEMENT  COM- 
PANY, petitioner,  r.  Jake  WELLS.  June  1, 
1921.  For  opinion  below,  see  271  Fed.  226. 
Messrs.  T.  T.  McCarley,  W.  C.  Cherry  and  J. 
G.  Stephenson,  all  of  Nashrilla,  Tenn.,  for  peti- 
tioner. Petition  for  a  writ  of  certiorari  to  the 
United  States  Cireait  Court  of  Appeals  for  the 
Sixth  Girooit  danied. 


056  U.  8.  TM) 

No.  886.  Alexis  GEORGIAN,  petitioner,  r. 
Byron  H.  UHL,  Acting  Commissioner  of  Immi- 
gration, etc.  June  1,  1921.  For  opinion  below, 
see  271  Fed.  67a  Mr.  Walter  Nelles,  of  New 
York  City,  for  petitioner.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  lor  the  Second  Oircoit  denied. 


onir.  s.TU) 

No.  898.  Jacques  ROUSSO,  petitioner,  t. 
Harry  SOLOMON.  June  1,  1921.  For  opinion 
below,  see  271  Fed.  799.  Mr.  Joshua  R.  H. 
Potts,  of  Washington,  D.  C,  for  petitioner. 
Mr.  William  F.  Hall,  of  Washington,  D.  C.» 
for  respondent.  Petition  for  a  writ  of  cer- 
tiorari to  the  Court  of  Appeals  of  the  District 
of  Columbia  denied. 


(SS  U.  8.  701) 
No.  896.  HERMAN  &  HERMAN,  Ino,  pe- 
titioner, T.  THE  Steamship  OWEGO,  her  en- 
gine, etc.  June  1, 1921.  For  opinion  below,  see 
270  Fed.  967.  Mr.  Homer  L.  Loomis,  of  New 
York  City,  for  petitioner.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied. 


056  U.  8.  701) 
No.  897.  Cuno  H.  RUDOLPH  et  aL,  Com- 
missioners,  etc.,  et  al.,  petitioners,  t.  Mollis 
SCHWARTZ.  June  1,  1921.  For  opinion  be- 
low, see  Schwarts  t.  Brownlow,  270  Fed.  1019. 
Mr.  F.  H.  Stephens,  of  Washington,  D.  C,  for 
petitioners.  Mr.  W.  Gwynn  Gardiner,  of  Wash- 
ington, D.  C,  for  respondent.  Petition  for  a 
writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied. 


(ffS  U.  8.  702) 
No.  900.  WALKER  BROS.  COMPANY,  pe- 
titioner, T.  W.  &  H.  WALKER,  Inc.,  et  al. 
June  1,  1921.  For  opinion  below,  see  271  Fed. 
396.  Messrs.  Odin  Roberts,  Robert  Cushman, 
Charles  D.  Woodberry,  and  Isaac  E.  Simons,  all 
of  Boston,  Mass.,  for  petitioner.  Messrs.  Dun- 
bar, Nutter  &  McQennen,  of  Boston,  Mass. 
(George  R.  Nutter  and  Jacob  J.  Kaplan,  both 
of  Boston,  Mass.,  of  counsel),  for  respondents. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit  denied. 

0B6  U.  8.  687) 

No.  901.  SOUTHERN  PACIFIC  COM- 
PANY et  aL,  petitioners,  r.  OLYMPIAN 
DREDGING  COMPANY.  June  1,  1921.  For 
opinion  below,  see  270  Fed.  88i.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
granted. 

(156  n.  8.  10S) 

No.  908.  J.  B.  8ICTRUNK,  petitioner,  t.  J. 
T.  PENDLETON,  Judge.  June  1,  1921.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Georgia  denied. 


(X6  n.  8.  701) 
No.  906.  Mrs.  Addie  PROHASKA,  widow, 
etc.,  et  al.,  petitioners,  t.  ST.  PAUL  FIRE  dt 
MARINE  INSURANCE  COMPANY.  June  1, 
1921.  For  opinion  below,  see  270  Fed.  91. 
Messrs.  John  D.  Grace  and  M.  A.  Grace,  both 
of  New  Orleans,  La.,  for  petitioners.  Messrs. 
Terribeny.  Rice  &  Young,  of  New  Orleans,  La. 
(George  H.  Terriberry,  of  New  Orleans,  La.,  of 
counsel),  for  respondent.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied. 
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(Octavm 


No.  -^  Original.  Th«  tSTATB  OF  TEXAS. 
complainant,  v.  The  INTERSTATE  COM- 
MEIiCB  COMMISSION.  June  ^  1921.  Mo- 
tion for  leare  to  file  bill  of  complaint  herein 
fronted,  and  process  ordered  to  iisoe  returna- 
ble on  Monday,  October  8,  next. 


(256  U.  8.  706) 

No.  5.  The  UNITED  STATES,  appellant,  t. 
AMERICAN  CAN  COMPANY  et  al.  June  6. 
1921.  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Maryland. 
For  opinions  below,  see  230  Fed.  859,  234  Fed. 
1019.  Mr.  Solicitor  General  Frier  son,  for  the 
United  States.  Dismissed,  on  motion  of  Mr. 
Solicitor  General  Frierson  for  the  appellant. 


No.  28,  Original.  The  STATE  OF  OKIjA- 
HOMA,  complainant,  t.  The  STATE  of  TEX- 
AS. June  G,  1921.  See,  also,  256  U.  S.  GOC, 
41  Sup.  Ct  621,  66  L.  EM.  — .  Motion  for  leave 
to  file  petition  in  intervention  of  D.  D.  Brunson 
granted. 

(S6  U.  8.  7W) 

No.  80a  Henry  ALBERS,  petitioner,  v.  The 
UNITED  STATES  of  America.  June  0,  1921. 
For  former  opinion,  see  256  U.  S.  706^  41  Sup. 
Ct.  5S6,  66  Im  Ed.  — .  Messrs.  James  B.  Kerr 
and  Charles  H.  Carey,  both  of  Portland,  Or., 
for  petitioner.  The  Attorney  General,  for  the 
United  States.  Motion  for  leave  to  intervene 
and  present  a  petition  for  rehearing  denied. 


No.  707.  Sarah  F.  DONLEY,  petitioner,  v. 
Erwin  Ray  VAN  HORN;   and 

No.  706.  Sarah  F.  DONLEY,  petitioner,  v. 
Prescott  WEST.  June  6»  1921.  Motions  to 
postpone  the  subtmission  of  petitions  for  writs 
of  certiorari  until  the  hearing  on  the  writs  of 
error  in  Nos.  831  and  832  denied. 


(ff6  U.  8.  702) 

No.  711.  Marie  E.  SCHEUERLE,  Adminis- 
tratrix, etc.,  petitioner,  v.  ONEPIECE  BI- 
FOCAL LENS  COMPANY.  June  6,  1921.  Mr. 
Arthur  E.  Paige,  of  Philadelphia,  Pa.,  for  peti- 
tioner. Mr.  V.  H.  Lockwood,  of  Indianapolis, 
Ind.,  for  respondent.  Petition  for  a  writ  of 
certiorari  to  the  District  Court  of  the  United 
States  for  the  District  of  Indiana  denied. 


(256  n.  8.  686) 

No.  801.  M<«ITTRICK  OIL  COMPANY, 
plaintiif  in  error,  v.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY.  June  6, 1921.  In  er- 
ror to  the  District  Court  of  Appeal,  Second  Ap- 
pellate District,  Division  No.  1,  of  the  State  of 
California.  For  opinion  below,  see  194  Pac.  80. 
See,  also,  256  U.  S.  695,  41  S.  Ct.  530,  65  L. 
Ed.  — .  Messrs.  George  E.  Whi taker,  of  Ba- 
kersfield,  Cal.,  and  Fred  Dennett,  of  Washing- 
ton, D.  C,  for  plaintiff  in  error.  Mr,  Frank 
Thunen,  of  San  Francisco,  Cal.  (Mr.  A.  A. 
Hoehling,  Jr.,  of  Washington,  D.  C.,  of  coun- 
sel), for  defendant  in  error. 

PER  CURIAM.  Dismissed  for  the  want  of 
Jurisdiction  upon  the  authority  of  section  237 
of  the  Judicial  Code  (Act  March  3,  1911,  c. 


231,  36  Stat.  113G)  as  amended  by  the  act  of 
September  6,  1916  (e.  448^  i  2,  89  Stat.  726 
[Comp.  St  }  1214]). 


(se  u.  a. :% 

No.  871.  The  STATE  TAX  COMMISSION- 
ER OF  THE  STATE  OF  NEW  YORK,  pet 
tionor,  v.  The  PEOPLE  OF  THB  STATE  OF 
NEW  YORK  ex  rel.  AliPHA  PORTLAND  Ct 
MLWT  COMPANY.  June  6»  1921.  For  opin 
ion  below,  see  People  ex  reL  Alpha  Portland  O 
ment  Co.  y.  Knapp,  132  N.  E.  870,  whidi  deniei 
reargument  of  230  N.  Y.  48*  129  N.  R  2(t 
which  reverses  191  App.  Div.  262,  181  N.  1 
Supp.  32.  Mr.  Charles  D.  Newton,  Atty.  Gisi 
(Mr.  C.  T.  Dawes,  of  Albany,  N.  Y.,  of  counsel', 
for  petitioner.  Mr.  Louis  H.  Porter,  of  N6¥ 
Yorlc  City,  for  respondent.  Petition  for  a  wni 
of  certiorari  to  the  Supreme  Court  of  the  State 
of  New  York  denied. 

(256  U.  8.  »' 

No.  898.  The  UNITED  STATES  of  Americi. 
petitioner,  y.  Wesley  L.  SISCHO.  Jane  6. 
1921.  For  opinion  below,  see  270  Fed.  95i 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  thm  Nintb 
Circuit  granted. 


(256  U.  &  ?K 
No.  908.  OLD  DOMINION  BKVBHAGE 
COUPORATION,  petitioner,  n;.  The  COCA 
COLA  COMPANY.  June  6,  192L  For  opia- 
ion  below,  see  271  Fed.  600.  Messrs.  Scott  k 
Buchanan,  of  Richmond,  Ya.,  and  William  L 
Symons,  of  Washington,  D.  C.,  for  petitioner. 
Messrs.  Harold  Hirsch,  of  Atlanta,  Gsu,  as-i 
Kdward  S.  Rogers,  of  Chicago,  HI.,  for  regpoc^- 
ent.  Petition  for  a  writ  of  certiorari  to  thf 
United  States  Circuit  Court  of  Appeals  for  xhi 
Fourth  Circuit  denied. 


(256  U.  8.  7(a 
No.  909.  W.  B.  HAMILTON  ct  aL,  petiaoE- 
ers,  V.  DB  CAMP  GLASS  CASKET  COM- 
PANY et  al.  June  6,  1921.  For  opinion  be- 
low, see  272  Fed.  558.  Mr.  Chas.  O.  Moore,  of 
Chattanooga,  Tenn.  (Messrs.  Tatnm,  Thach  k 
Lynch  and  Moore  &  Lynch,  all  of  Ghattanoofa. 
Tenn.,  of  counsel),  for  petitioners.  Mr.  J.  B. 
Sizer,  of  Chattanooga,  Tenn.  (Messrs.  J.  Read 
Voigt,  Strang  &  Fletcher,  and  Sizer,  C^iamhliss 
&  Chambliss,  all  of  Chattanooga,  Tenn.,  of 
counsel),  for  defendants.  Petition  for  a  writ 
of  certiorari  to  the  United  States  CSrcait  Govt 
of  Appeals  for  the  Sixth  Circuit  denied. 


(266  u.  &  or 
No.  911.  John  P.  KLINE  et  al.,  ss  the  Boaid 
of  Improvement,  etc.,  petitioners,  ▼.  BURKS 
CONSTRUCTION  COMPANY.  June  6,  1921. 
For  opinion  below,  see  271  Fed.  605.  Petitioi! 
for  a  writ  of  certiorari  to  the  United  Statei 
Circuit  Court  of  Appeals  for  the  Bi^hth  Cir- 
cuit granted. 

(256  u.  s.  r:* 

No.  914.  Lou  FRAZIER,  Administratrix, 
etc.,  petitioner,  v.  INTERSTATE  RAILROAD 
COMPANY.  June  6,  1921.  For  opinion  beioF. 
sec  273  Fed.  181.  Mr.  William  H.  Wcrth.  of 
Tazewell,  Va.,  for  petitioner.  Petition  for  t 
writ  of  certiorari  to  the  United  States  Cirnxit 
Court  of  Appeals  for  the  Fourth  Gircait  denied 


1020) 


-'  i_u 


"V 


<a6  n.  8.  TOD 

No.  9ia  Guftar  H.  JAOOBSON,  petitioner, 
▼.  The  UNITBD  STATBS  of  America; 

No.  917.  Albert  H.  WBEa)B,  petitioner,  t. 
The  UNITED  STATBS  of  Amerka,  and 

No.  918.  George  Paul  BOBBOyE,  petitioner,  T. 
The  UNITDD  STATBS  of  America.  June  6, 
1921.  For  opinion  below,  aee  272  Fed.  899. 
Mesara.  Henry  W.  Freeman  and  Michael  L. 
Igoe,  both  of  Chicaco,  m.,  for  petitioner. 
Meesra.  Robert  P.  Stewart,  Aaet  Atty.  Gen., 
and  0.  Herron,  for  the  United  Statee .  Petition 
for  write  of  certiorari  to  the  United  Statee  Gir- 
cait  Gonrt  of  Appeala  for  the  Serenth  Circuit 
denied. 

iWB  V.  8.  7M) 

No.  921.  LBHIGH  VALLBY  RAILROAD 
COMPANY,  petitioner,  t.  John  LYSAGHT, 
limited.  June  6,  1921.  For  opinion  below,  see 
271  Fed.  906.  Messrs.  Lindley  M.  Garrison 
and  Bdgar  H.  Boles,  both  of  New  York  City, 
Geo.  S.  Hobart,  of  Newark,  N.  J.,  and  Charles 
A.  Boston,  of  New  York  City,  for  petitioner. 
Messrs.  W.  Eintsinf  Post  and  Henry  W.  Hay- 
den,  both  of  New  York  CSty,  for  respondent 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circoit  Court  of  Appeals  for  the  Second 
Gircoit  denied. 


MBMORANDUM  DBCI8I0N8 
(41  8up.Gt.) 

United  Stattti  Oirouit  Govt  aC  Appaala  far  the 
Seventh  Glrenit  denied. 


(»S  U.  8.  704) 

No.  922.  LBHIGH  VALLBY  RAILROAD 
COMPANY,  petitioner,  r.  ALUBD  BiACHIN- 
SRY  COMPANY  OF  AM£>RICA.  June  ^ 
1921.  For  opinion  below,  see  271  Fed.  900. 
Messrs.  lindley  Bl.  Garrison  and  Edgar  H. 
Boles,  both  of  New  York  City,  Geo.  S.  Hobart, 
of  Newark,  N.  J.,  and  Charles  A.  Boston,  of 
New  York  City,  for  petitioner.  Mr.  Hartwell 
OabeD,  of  New  York  City  (Mr.  EUwin  G.  Marks, 
of  New  York  City,  of  counsel),  for  respondent. 
Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied. 


(»S  V,  8.  704) 

No.  923.  Ike  APPLEBAUBf,  petitioner,  t. 
The  UNITED  STATES  of  America.  June  0, 
1921.  Mr.  Chester  H.  Krum,  of  St.  Louis,  Mo., 
for  petitioner.  For  opioion  below,  see  274  Fed. 
4S.     Petition  for  a  writ  of  eertiorari  to  tiie 

41  Sup.Ot.— 40 


on  u.  1.  en) 

No.  92S.  FBDBRAL  TRADB  COMMIS- 
SION, petitioner,  r.  Hie  CURTIS  PUBLISH- 
ING COMPANY.  June  0,  1921.  For  opinion 
below,  see  270  Fed.  881.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  Ihe  Third  Circuit  granted. 

(ff6  U.  8.  104) 
No.  960.  William  GRBBN,  petitioner,  t. 
Thomas  B.  FBLDBR,  Receiver,  etc,  et  aL 
June  6,  1921.  For  opinion  below,  see  In  re 
Leslie-Judge  Co.,  272  Fed.  886.  Mr.  Francis 
M.  Scott,  of  New  York  City  (Mr.  William  J. 
Hughes,  of  Washington,  D.  O.,  of  counsel),  for 
petitioner.  Mr.  Frederick  R.  Kellogg,  of  New 
York  City,  for  respondents  Doubleday,  Page  & 
Co.  and  West  Virginia  Pulp  &  Paper  Co.  Mr. 
Arthur  J.  Baldwin,  of  New  York  City,  Amicus 
Curiae.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for  the 
Second  Circuit  denied. 


(2S6  U.  8.  688) 
No.  981.  FBDBRAL  TRADB  COMMIS- 
SION, petitioner,  y.  WINSTBD  HOSIBRY 
COMPANY.  June  6»  1921.  For  opinion  below, 
see  272  Fed.  967.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeala  for  the  Second  Circuit  granted. 


(266  U.  8.  689) 

No.  933.  Fred  BROWNB,  phiintiff  in  error, 
▼.  Charles  B.  THORN  et  aL,  Partners,  etc 
June  6,  1921.  For  opinion  below,  see  272  Fed. 
950.  Petition  for  a  writ  of  certiorari  herein 
granted. 


(156  n.  S.  667) 
No.  984.  HANS  HOHNBR  t.  FRANCIS  P. 
GARVAN,  aa  Alien  Property  Custodian,  et  al. 
Aug.  21,  1920.  Mr.  A.  W.  Lafferty,  of  New 
York  City,  for  appellant.  The  Attorney  Gen- 
eral, for  appellees.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Diamiaaed  punnant  to 
the  twenty-eighth  rule. 
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41  SUPBICICB  GOUBT  RBPORTEB 


(Oct  TsEm, 


STATE  OF  NORTH  DAKOTA  V.  STATE  OP 

MINNESOTA. 

(Argued  January  8  and  4,  192L    Order  Bnter^ 
ed  April  1S»  19Z1.) 

Ne.  14,  Origina]. 
In  Elqiuty.    • 

Mr.  M.  H.  Boutelle,  of  Afinneapolia,  Minn. 
(Messrs.  William  Langer,  Atty.  Oen.,  of  North 
Dakotat  John  Land,  of  Minneapolia,  Minn^  and 
L  a  Pinkney*  of  Peoria,  BL,  on  the  brief),  for 
complainant. 

Messrs.  John  B.  Palmer,  of  Minneapolis, 
Minn.,  and  Bgbert  S.  Oakley,  of  St  Paul,  Minn. 
(Messrs.  Clifford  L.  Hilton,  Atty.  Gen.,  of 
Minnesota,  and  Montrerille  J.  Brown,  of  Min- 
neapolis, Minn^  on  the  brief),  for  defendant 

Order. 

PBB  CUBIAM.  To  afford  an  opportunity 
for  the  taking  of  supplemental  proof  deemed 
by  the  court  necessary  to  an  adequate  consid- 

•221 

eration  and  disposition  of  the  cause,  *it  is  or- 
dered that  the  case  be  restored  to  the  docket, 
to  the  end  that  the  parties  may  proceed  prompt- 
ly to  take  the  testimony  of  not  exceeding  three 
engineering  experts  on  each  side  as  to  the  pos- 
sibility, within  the  limits  of  a  reasonable  ex- 
penditure, of  doing  away  with  or  ameliorating 
the  flood  conditions  along  the  Bois  de  Sioux 
river  by  means  other  than  the  injunction  pray- 
ed for  in  the  bin  herein*  the  testimony  thus  to 
be  taken  to  be  particularly  directed,  among 
other  things,  to  the  possibility  and  effect  and 
estimated  cost  of  any  of  the  following  projects: 
(a)  The  construction  of  detaining  basins  for 
drainage  water  throughout  the  watershed  of 
the  Mustinka  river  for  the  purpose  of  with- 
holding a  part  of  the  spring  waters  until  the 
flood  period  is  past;  (b)  the  construction  of  a 
sluice  dam  at  any  point  in  Lake  Traverse  for 
the  purpose  of  increasing  its  capacity  as  a  de- 


taining basin ;  (c)  artificial  improvement  in  the 
channel  of  the  B<ms  de  Sioux  river,  in  order  to 
improve  its  capacity  as  an  outet  for  the  wa- 
ters of  Lake  Traverse  in  times  of  flood,  so  as  to 
prevent  overflow  and  the  inundation  of  the  Bois 
de  Sioux  valley,  the  works  to  indude  a  sluice 
dam  at  the  foot  of  Lake  Traverse,  if  necessary, 
in  order  to  maintain  its  level  in  times  of  nor- 
mal flow;  (d)  lowering  the  level  of  Lake  Tra- 
verse by  means  of  an  outlet  to  Big  Stone  Lake, 
controlled  by  a  sluice  dam,  with  a  view  to  in- 
creasing its  capacity  as  a  detaining  basin  dur- 
ing the  flood  period;  (e)  by  diverting  some  of 
the  drainage  water  from  the  so-called  Delta 
Zone,  in  o^er  to  discharge  the  same  down  the 
Mustinka  river,  to  the  BabUt  river. 

It  is  further  ordered  that  the  parties  maj 
take  the  testimony  of  not  exceeding  three  wit- 
nesses on  eadi  side  concerning  the  proper 
equitable  basis  for  apportioning  the  expense  of 
any  feasible  project  among  the  states  drained 
by  the  Lake  Traverse-Bois  de  Sioux  watershed, 
taking  into  account,  among  other  considera- 
tions, the  amount  of  water  discfaaiged  by  ea^ 


state  into  Lake  ^Traverse  or  the  Bois  de  Sioux 
river  and  the  benefit  conferred  by  the  improve- 
ment 

It  is  further  ordered  that  testimony  shall  be 
taken  sufficient  to  advise  the  court  as  to  the 
flood  conditions  which  have  prevailed,  aince  the 
filing  of  the  bill  herein,  in  the  area  claimed  to 
have  been  flooded  by  the  action  of  the  stats  of 
Minnesota, 

Before  the  taking  of  the  testimony  on  the 
subject  above  referred  to  and  the  resulMnission 
of  the  cause,  the  court  will  entertain  a  motion 
in  this  case  and  the  case  of  State  of  South  Da- 
kota V.  State  of  Minnesota,  No.  15,  Original,  to 
consolidate  that  case  with  this,  if  counsel  are 
so  advised,  to  the  end  that  the  possilHlity  may 
be  considered  of  alleviating  flood  conditionB  in 
Lake  Traverse  and  along  the  Bois  de  Sioux 
river  by  other  means  than  the  injunction  pray- 
ed for  in  that  case  and  to  permit  South  Dak<»ta 
to  take  testimony  at  the  hearing  now  ordered 
in  this  case. 
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